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HULL et al. v. BURR et al. 

(Circuit Court of Appeals, First Circuit. .lune 25, 1013.) 

No. 1,015. 

Courts (§ 508*) — Restbaining Suit in State Court — Fraud; 

Where trustées in bankruptcy were appointée! for a corporation do- 
Sng business in Florida» and such trustées instituted a suit in equity in 
a superior state court in Florida to recover certain property from com- 
plainants as the property of the corporation, complainants could not 
maintain a blll in equity on the equity side of the District Court In 
Massachusetts to restrain, directly or indirectly, the proceedings in the 
Florida court, although the bankruptcy proceedings were initiated, and 
the trustées appointèd, in that District Court. 

[Ed. Note.— For oth'er cases, see Courts, Cent. Dig. §§ 1418-1423, 1425- 
1430; Dec. Dig. § 508.* 

Eu.1oining proceedings in state courts, see notes to Garner v. Second Nat. 
Bank, 16 C. C. A. 90; Central Trust Co. of New York v. Grantham, 27 
C. C. A. 575 ; Copeland v. Bruning, G3 C. C. A. 437.] 

Appeal from the District Court of the United States for the Dis- 
trict bf Massachusetts; Frédéric Dodge, Judge. 

Suit by Joseph Hull and others against Arthur E. Burr and others. 
From a decree dismissing the bill, complainants appeal. Affirmed. 

The foUowing is the decree and opinion of Dodge, Circuit Judge, in 
the trial court : 

According to the records of this court In bankruptcy, the défendants are 
trustées in bankruptcy of the Port Tampa Phosphate Company, adjudged 
bankrupt by thls court on November 27, 1905. The number of the case on 
the bankruptcy docket is 10,748. From the records it also appears that the 
défendant Burr was appointèd sole trustée of the bankrupt estate December 
27, 1905, that he reslgned March 12, 1909, and that on the same day he, with 
the other défendants Simpson and Edwards, were appointèd trustées in bis 
place, also that they hâve ever slnce continued to be and now are trustées ; 
the estate never havlng been closed nor the trustées discharged. 

The plaintiffs in the présent suit allège in their bill that they are défend- 
ants In a suit in equity begun March 26, 1908, by Burr, as sole trustée, In 
the circuit court for Polk county. Fia., and that in that suit Burr, Simpson, 
and Edwards hâve asked to be substituted as complainants in place of Burr 
alone by a supplementary blU flled January 9, 1912. The plaintiffs furthet 
allège that they hâve answered the supplementary bill in the Florida court, 
and that Issues raised by their answer and a replication are pending and 
undetermined. 

The relief which the plaintiffs ask is an injunction against Burr, Simpson, 
and Edwards, forbiddlng them to assert or claim, as trustées in bankruptcy, 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In any court or place, any right, tltle, or interest In or to any of certain 
properties which the bill describes. Thèse properties appear from the bili 
to be lands and machinery In Polk county, Fia., wherein the trustées in the 
Florida suit ref erred to assert an Interest belonging to the bankrupt estate, 
but In which the plaintlffs in the présent suit claim that no person except 
themselves has any Interest. 

The ground asserted In the bill for asklng the relief prayed for Is that th« 
bankruptcy adjudication and ail proceedlngs under it are void, and the de- 
fendants are assuming to act as trustées without right. 

There is no want of jurisdiction apparent from the record of the bank- 
ruptcy proceedlngs. The pétition flled November 8, 1905, against the Port 
Tampa Phosphate Company, was signed and sworn to by three persons al- 
leging thernselres creditors of that company for ainounts aggregating more 
than Ç500. It alleged the company to be a Massachusetts corporation en- 
gaglng princlpally in mlning pursults, and havlng had its principal place 
of business in Boston for the greater part of the preceding six months. It 
alleged the company's insolvency and the commission by it of an act of 
bankruptcy in that on or about October 9, 1905, it "suffered and permitted, 
while insolvent as aforesald, certain creditors to obtain a préférence through 
légal proceedlngs by process of attachment, and not havlng at least flve days 
before a sale or final disposition of its property effected by such préférence, 
vacated or discharged such préférence." A subpœna, proper in form, return- 
ablè November 20, 1905, duly Issued and returned, shows by the return «pou 
it due service on the alleged bankrupt. On the return day an appearance for 
the company, signed by J. H. Roblnson, was entered. It Is neither alleged 
nor suggested that he was not duly quallfled so far as the requirements of 
gênerai order 4 (89 Fed. Iv, 32 O. O. A. iv) are concerned, and at any rate 
schedulee were later flled on behalf of the company as requlred by section 7a 
(8) of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 548 [U. S. Comp. 
St. 1901, p. 3424]). See Re Kindt (D. C.) 98 Fed. 867. It is sald that the al- 
légation charging an act of bankruptcy was not spécifie enough. Had thia 
objection been raised at the time, the pétition might havc been dlsmissed un- 
less amended. Re Sig. H. Rosenblatt, 193 Fed. 638, 113 C. C. A. 506. Fol- 
lowed as it was, however, by appearance and adjudication without objection, 
it cannot now be sald to disclose any want of .lurlsdictlon for that reason. 
The parties and subject-matter belng thus within the jurisdiction of the 
court, so far as the record shows, the court's jurisdiction to détermine the 
further questions upon which its power to adjudlcate depended cannot be 
questioned upon the record itself. Thèse questions were whether the al- 
leged bankrupt was insolvent, whether it had commltted the act of bank- 
ruptcy alleged, and whether the petitloning creditors had provable clalms to 
the requislte amount. Nor Is there anythlng in the record to contradlct the 
presumptlon that the court rightly determined ail such questions whèn it 
ordered adjudication. It Is alleged that the schedules later filed show the al- 
leged bankrupt's assets to hâve exceeded its liabilities. But the schedules 
bind no one but the bankrupt, and do not purport to set forth any estimâtes 
of values except the bankrupt's. It is alleged that the claims of two of the 
petitloning creditors hâve not been proved or allowed in the proceedlngs. But 
from this, If it be the fact, no further resuit folio ws than the loss of thelr 
right to participa te in the proceedlngs under the adjudication, or In divi- 
dends. There is nothing in the record, therefore, which raises such an ob- 
jection to its jurisdiction hi bankruptcy as the court must consider, though 
suggeëted by a stranger and not by a party to the proceedlngs. 

The adjudication is void, :accordlng to the plaIntifE's bill, because procured 
by fraud. The allégations charging fraud may be summarized as follows: 

The Port Tampa Phosphate Company's principal place of business was not 
In Boston, and it did no business except in Florida. 
It was not insolvent. 

It never commltted the act of bankruptcy alleged, nor any act of bank- 
ruptcy. 

Rowell, Iiougee, and Hamilton, the three petitloning creditors, and Wills, 
who afterward joined in the pétition as a creditor, were four out of the flve 
directors of the company ; Rowell belng président and WlUs treasurer. 
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They knew the company was solvent, and had commltted no act of bank- 
riiptcy. 

The elalins they asserted against it were, to tbelr knowledge, not just debts 
of the Company. 

Being the company's offlcers and directors, they nevertheless promoted the 
bankruptcy proceedings for the purpose of "pretending to create" a bank- 
ruptcy trustée and "procuring" the trustée "to attack" the plalntiff's title 
to the properties. 

The pétition was prepared and flled for the purpose and wlth the iutent of 
deceiving the court, and making it believe (contrary to the fact) that the 
Company had committed an act of bankruptcy. 

The jurisdietional facts alleged were "falsely and frauduleutly averred" 
and "fabricated for the purpose of pretending to state a case within the 
jurisdiction" of the court. 

The petitioning creditors and WIlls controlled both sides of the litigation 
through their ownership of a majority of the company's stock. 

J. H. Eobinson was never authorized to appear for or represent the coui- 
pany. 

Though falsely made to appear as an involuntary pétition, the pétition was 
in fact voluntary on the part of the company, its offlcers and directors. 

If, as hère, no want of jurisdictlon over thê i)artles or subject-matter ap- 
pears from the record and the decree is not void in forin, it canuot be col- 
laterally attacked, and can only be assailed by a direct proceeding in a com- 
pétent court. New Lamp Oo. v. Brass, etc., Co., 91 U. S. 656, 662, 23 L. 
Ed. 336; Graham v. Boston, etc., Co., 118 U. S. 161, 179, 6 Sup. Ct. 1009. 
30 L. Ed. 196. The plaintiffs say that this Is sueh a proceeding. Regarded 
in that light, their bill seenis to me defective in the follovving respects : 

In the first place, no right or interest of the plaintiffs appears by it to be 
so prejudiced by the adjudication as to entitle them to équitable relief. The 
bankruptcy proceedings and the adjudication concern only the bankrupt and 
its creditors. It makes no différence to the plaintiffs whether the claim to 
the Florida properties is asserted by the bankrupt itself or l)y its trustée or 
trustées. The plaintiffs allège in their bill that a final decree in the Florida 
suit will not bar a suit asserting a claim to the properties on behalf of the 
bankrupt itself. This, however, is a raere conclusion of law. and, of course, 
not admitted for any purpose by the demurrer. Fogg v. Blair, 139 U. S. 118, 
127, 11 Sup. Ct. 476, 35 L. Ed. 104; Kent v. Lake Superlor, etc., Co., 144 
V. S. 75, 91, 12 Sup. Ct. 650, 36 E. Ed. 352. It is in my opinion an unsound 
conclusion in view of the facts alleged. Neither the bankrupt nor its cred- 
itors hâve ever questioned the adjudication. They are therefore bound by It, 
and under it the trustées are in the bankrupt's place so far as any claim 
which It could assert to thèse properties is concerned. The plaintiffs, there- 
fore, bave only to prove, in the suit pending in Florida, that their iuterests 
are, as they allège, exclusive of an.y other, so that the bankrvipt could bave 
had no interest in the properties, and they hâve flnally disposed of the trus- 
tées' claim. That it niay be for their advantage to escape the necesslty of 
making such prooï in the Florida suit I cannot regard as sufficient to es- 
tablish the claim to équitable relief hère. The controversy regardlug the 
Florida properties can presumably be better deterùiined by the Florida Court 
than by this court. 

In the next place, the only défendants named in the bill are the bankruptcy 
trustées. It is not alleged that they were parties to the bankruptcy proceed- 
ings, nor that they participated in the fraud whereby the adjudication is 
said to hâve been procured. Neither the bankrupt, nor any of its offlcers 
chargea wlth participation in the fraud alleged, nor any of its creditors are 
made défendants. But in an equlty suit for relief of this kind the parties to 
the suit Avherein the judgment or decree was entered are indispensable par- 
ties. Harwood v. Eailroad Co., 17 Wall. 78, 21 L. Ed. 558 ; Ralston v. Sharon 
(C. C.) 51 Fed. 702, 712; Johnson v. Hunier (C. C.) 127 Fed. 21&-221. I 
am wholly unable to believe that bankruptcy trustées, charged by the court 
with the duty of eollecting and dlstributlng tlie assets of their estate, can 
be called upon by themselves to disprove an alleged fraud not committed by 
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tliem In obtainiiig the adjudication under whlch they or their predecessor 
hâve been acting for several years. 

Tbe above grounds I conslder qulte sufBclent to require the sustaining of 
this demiirrer, wlthout dlscussing any of the other grounds upon whlch the 
défendants rely. ïhis court, in equity, would in any case be slow to hold the 
bankruptcy adjudication Invalld and thus disturb rights which hâve been 
for so long a tlme accruing under it vvhile it remalned unquéstioned. It 
would be stlU more reluctant to hold the adjudication void for the purposes 
of this case, leavlng it stlU in force on the record as regards everybody af- 
fected by it and not a party to this proceedlng. 

Certain irregularltles in the appointment of the trustée or trustées are al- 
leged, but thèse seem to me of no conséquence whatever; particularly if, as 
I think, the adjudication cannot be attacked in this suit. 

ïhe demurrer is therefore sustalned. 

Eldon Bisbee, of New York City (Horatio Bisbee and Bisbee & Be- 
dell, ail of Jacksonville, Fia., on the brief), for appellants. 

Frank L. Simpson and Arthur E. Burr, both of Boston, Mass. 
(James F. Glen, of Tampa, Fia., on the brief), for appellees. 

Before PUTNAM, Circuit Judge, and ALDRICH and BROWN, 
District Judges. 

PUTNAM', Circuit Judge. The facts in this case are so fully stated 
in the opinion of the learned judge of the District Court that we do 
not find it necessary to restate them. We are also entirely satisfied 
with his conclusions and with his reasoning so far as the same is nec- 
essary to the conclusions reached by him. We find, however, a short- 
er and more simple way of reaching the resuit than that suggested by 
the counsel for the respondents below, the appellees hère. 

It appears that the parties are the same before the District Court in 
this case as were joined in the judicial proceedings in Florida described 
in the opinion referred to. The questions raised, or which may be 
raised, are substantially the same in each case. While the proceedings 
in bankruptcy occurred in the same district from which the appeal 
to us was brought, yet the proceedings in the District Court in no man- 
ner invoked the powers of the court in bankruptcy, but rested en- 
tirely on its gênerai powers as a chancery court, having been instituted 
by a bill in equity in the proper sensé of the word. It also appears that 
the proceedings in Florida were instituted by a bill in equity in the 
proper sensé of the word, although the parties were reversed. The bill 
before us does not in form ask that we should restrain the proceedings 
in the Florida court or the plaintiflfs in the case there. Its prayer, 
however, concludes as follows : 

"Inasmuch as your orators are wlthout a praetlcal reniedy at law, may it 
please this honorable court, by its Interlocutory decree, to restrain and en- 
join the said défendants, and each of them, and each of their attorneys at 
law and solicitors in chancery, aiid each and every one of their agents and 
attorneys, from asserting or clalniing as trustées in bankruptcy, in any court 
or place, any right, title, or Interest in or to any of the properties herein de- 
scribed until the further decree of this court; and to make such interlocu- 
tory decree final by the final decree of this court." 

While this does not in terms name the Florida court, yet a decree 
in pursuance of the prayer would necessarily restrain the défend- 
ants from proceeding in that court with the litigation aiready pending 
there. So far as the litigation is concerned, the questions in the Flor- 
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ida court are or may be exactly the same as we hâve hère, and the 
Florida court being a chancery court, and a court of superior jurisdic- 
tion proceeding in equity, it is for the présent purpose of the same 
dignity and authority as the District Court f rom which this appeal was 
taken. Consequently, the District Court, in a case in which it had 
exercised no spécial jurisdiction as in bankruptcy, but only its gêner- 
ai jurisdiction in equity, is asked to indirectly restrain a state court, al- 
so having gênerai jurisdiction in equity, and while proceeding in equity 
between the same parties in a suit anticipating the suit appealed to 
us. The resuit is an attempt on the part of the complainants to ob- 
tain an injunction from a United States court to a state court, con- 
trary to the express sta'ute in référence thereto. The authority of the 
court which first acquired jurisdiction, the parties being substantially 
the same, must prevail. 

Of course, a fédéral court proceeding in equity has the same right 
to control litigation at cornmon lavv in state courts, when équitable 
rights subsist in préférence over rights at common law, which the féd- 
éral courts hâve to restrain common-law suits in other fédéral courts. 
This is the undergoing rule of Marshall v. Holmes, 141 U. S. 589, 12 
Sup. Ct. 62, 35 L. Ed. 870, but it does not extend further than there 
applied. The varions phases of this topic are so thoroughly covered 
by décisions of the Suprême Court that it is not necessary to cite in dé- 
tail those décisions in référence thereto. We only refer again to Mar- 
shall V. Holmes, where, beginniiig at page 596 and ending at page 601 
of 141 U. S., 12 Sup. Ct. 62, 35 L. Ed. 870, the varions phases of the 
topic are sufficiently explained ; and the matter also is somewhat en- 
larged on in Bank v. Stevens, 169 U. S. 432, 462, 18 Sup. Ct. 403, 42 
L. Ed. 807, and séquence. We leave this appeal to stand on the rules 
applied in the tvvo cases cited. 

The decree of the District Court is affinned; and the appellees re- 
cover their costs of appeal. 



CALIFORNIA-ATLAXTIC S. S. CO. v. CEXTEAL DOOR & LUMBER CO. 

(Circuit Court of Appeals, Nintli Circuit. May 19, 1913.) 

No. 2,116. 

1. Admibalty (§ 50*) — Pleading. 

lu aduiiralty tlie court détermines cases on équitable prlneiples, and 
it is never uiade a point of pleading whether tlie case rests on contract 
or tort. 

|Ed. Note. — For otlier cases, see Admiralty, Cent. Dig. §§ 479, 480 ; Dec. 
Vi^. s 59.*] 

2. AOMIKALTY (§ 18*) — .TURISDICTION — CaSKS OF TORT. 

In cases of tort the jurisdiction in admiralty dépends entirely on loeali- 
ty, and to confer jurisdiction the tort must hâve been conimltted on the 
high seas or navigable waters. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §§ 206-221 ; Dec. 
Dig. § 18.* 

Jurisdiction of torts, see notes to Campbell v. H, Hackfeld & Co., 62 C. 
C. A. 279 ; Monongahela River Consol. Coal & Colie Co. v. Schinnerer, 
117 C. C. A. 203.] 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. CoTJRTS (§ 280*) — JuRisDrcTiON or Fedekal CorETS — Presuuption. 

Thé Jurlsdictlon of a fédéral court cannot rest on presumption, but, on 
the contrary, the presumption is agalnst jurisdlction and it must appear 
by positive and direct averment. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §| 816-818; Dec. 
Dig. i 280.*] 

4. ADMIBALTr f§ GO*) — JUEISDICTION SurFICIENOY OF LiBEL. 

Tbe libel in a suit In personam in admlralty alleged tliat libelant 
shipped goods at Pbiladelphia on a steamshli) of respoudent bound to tlie 
Isthmus of Tanama, to be carried by such steamer and Connecting Unes 
to Portland, Or. ; that tlie goods arrived at Portland on another steamer 
of respondent in a damaged eonditiou ; that the loss vvas caused solely 
by the négligence and misconduct of respondent, Its employ&s, agents, or 
servants, who negligently and improperly stowed, carried, and handled 
the goods. Ilekl, that the libel did not state a cause of action in tort 
witliin the admlralty .lurisdiction, since it did not show that the tort was 
couimltted on the high seas ; nor one on contract within such jurisdiction, 
because the contract was not ail maritime, and. conceding that it wa.s 
divisible, there was no allégation of a breach of the maritime portion. 

[Ed. Note. — For other cases, see Admlralty, Cent. Dig. i§ 482-490 ; Dec. 
Dig. § GO.*] 

Morrow, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the District 
of Oregon ; Robert S. Bean, Judge. 

Suit in admiralty by the Central Door & Lumber Company against 
the California-Atlantic Steamship Company. Decree for Hbelant, and 
respondent appeals. Reversed. 

The appeal in this case is taken from a decree rendered uix)n a default 
against the appellant for f allure to answer or except to the libel. The libel 
was in personam, and it alleged that in Deceniber, 1910, the appellee, pur- 
suant to an arrangement theretofore made with the appellant, shipped in good 
ord.er and condition on board the steamship "Mills,'" then lying In the port of 
riilladelphia, and bound to the Isthmus of Panama, to be trausported in said 
steamer and by Connecting Unes of the appellant's steamers to Portland, Or., 
certain merchandise therein descrlbed, and that the appellee directed the ap- 
pellant to Insure said sliipmeuts for the appellee's acconut; that on the arrivai 
of said goods at Portland, Or., they were found to be injijred ; that some were 
injured by being water soalced, and others by beat, that others had been 
broken and rendered valueless, ail owing to tlie négligence of appellant in 
stowlng and handling the same; that the market value of said goods at 
Portland on the date of the arrivai thereof was $0,988.81 "including the 
charges paid to respondent, ail of which became and was a total loss to libel- 
ant." The appellee in its libel proceeded to allège that the loss was without 
fault or négligence ou the appellee's part, but was occasioned solely by nég- 
ligence and misconduct of the appeUant, its employés, agents, or servants. At- 
tached to the libel was a schedule, setting f orth in détail the quantifies, quali- 
ties, and market values of the goods so shipped and damaged, amounting to 
the sum of $6.988.81 "including the freight, Insurance, and other charges 
paid to respondent by libelant, after dedueting ail allowance for salvage on 
goods shipped." The default of the appellnnt and its surety having been 
eutered, the court thereafter, upon proofs adduced by the appellee, decreed 
that the libel be auiended to contorm to the proof of damages sustained by 
the appellee by increasing the amounit clainied in the libel to $7,288.42 with 
Hiterest ther?on as prayed in the libel. and tbe c(nn't found that the appellee 
had sustained damages by reason of the négligence of the appellant in the 
sum of $7,288.42, and for that amount with interest and costs a decree was 
entered. 

*For otber cases see same topic & S number Ui Dec. & Am. Digs. 1907 to date, & Rejj'r Indexes 
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Malarkey, Seabrook & Stott, of Portland, Or., and T. A. Thacher, 
G. S. Arnold, and William Denman, ail of San Francisco, Cal, for 
appellant. 

Jesse Stearns and John H. Hall, both of Portland, Or., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). On 
the appeal to this court, the appellant présents the question of the 
jurisdiction of the District Court to entertain the libel and contends 
that no cause within the jurisdiction of the admiralty is stated for 
the reason that it is not alleged in the libel that the damage to the 
goods occurred while the same were upon either of the vessels which 
carried the same, and that, for aught that appears to the contrary, 
ail the injury may hâve been sustained during the transportation of 
the goods across the Isthmus of Panama. 

[1] When goods are delivered to a carrier, there is a contract, ei- 
ther expressed or implied, that the carrier will carry them with safety. 
For négligence in carrying them, resulting in loss or damage thereto, 
an action will lie either for breach of contract or for tort. Cooley 
on Torts, 157. In the présent case the libel is for tort, but in ad- 
miralty the court will détermine cases upon équitable principles. "It 
is never made a point of pleading whether the case rests upon con- 
tract or tort." Borden v. Hiern, 1 Blatch. & H. 293, Fed. Cas. No. 
1,655; Pacific Coast_S. S. Co. v. Bancroft-Whitney Co., 94 Fed. 182, 
193, 36 C. C. A. 135. We hâve to inquire, therefore, whether upon 
either view of the cause of action hère pleaded facts are alleged which 
show affirmatively that there is jurisdiction in admiralty. 

[2] In cases of tort the jurisdiction in admiralty dépends entirely 
upon locality. There can be no other test. The tort must hâve been 
committed on the high seas or navigable waters. The Propeller "Com- 
merce," 1 Black, 574, 17 h- Ed. 107. Now, there is no allégation in 
the libel as to the place where the goods were injured. The libel 
allèges that the appellant owned or had chartered the steamships 
"Mills" and "Stanley Dollar" ; that the appellee at Philadelphia ship- 
ped the goods on the "Mills" bound to the Isthmus of Panama, "to be 
transported in said steamer and Connecting lines to Portland, Or." ; 
that the goods arrived at Portland by the "Stanley Dollar" and were 
there found to be injured and damaged when they were delivered to 
the appellee; that the loss was caused solely by the négligence and 
misconduct of the appellant, its employés, agents, or servants; that 
the goods were negligently and improperly stowed, carried, and han- 
dled by the appellant, its employés, agents, and servants. From thèse 
allégations the injury and damage to the goods might hâve occurred 
as well while they were in transit by rail across the Isthmus as upon 
either or both of the steamships; for, while the operatives of the 
raiiway were not "employés" or "servants" of the appellant, they 
were its "agents" in moving the goods on the raiiway. The raiiway 
was the "connecting line" between the two steamships. No juris- 
diction, therefore, is alleged as for tort. 

We turn to the question whether there is shown a breach of con- 
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tract within the jurisdiction of the admiralty. The contract of af- 
freightment was to carry the goods from Philadelphia to Portland, 
Or. It involved two voyages by steamers and a carriage across the 
Isthmus by rail. In The' Pacific, 1 Blatchf. 569, Fed. Cas. No. 10,643, 
Mr. Justice Nelson said : 

"A contract must be wholly of admiralty cognizance or else it is not at ail 
witliiu it. There eamiot be a divided jurisdictioii." 

In Insurance Co. v. Dunham, II Wall. 1, 20 L. Ed. 90, the court 
said that if the subject-matter of a contract is maritime the contract 
is maritime. Décisions illustrative of that doctrine are Pacific Coast S. 
S. Co. V. Ferguson, 76 Fed. 993, 22 C. C. A. 671 ; The Richard Win- 
slow, 67 Fed. 259, affirmed 71 Fed. 426, 18 C. C. A. 344; The Pula- 
ski (D. C.) 33 Fed. 383 ; The Murphy Tugs (D. C.) 28 Fed. 429. 

The décision in The Moses Taylor, 4 Wall. 411, 18 L. Ed. 397, is 
cited by both the appellant and the appellee. The Moses Taylor was 
a steamship owned by one Roberts in the city of New York, and 
was employed by him in carrying passengers and freight between Pan- 
ama and San Francisco. Hammons at New York had entered into a 
contract with Roberts, the owner of this steamship, by which, in con- 
sidération of $100, Roberts agreed to transport him from New York 
to San Francisco, with reasonable dispatch, and to furnish him with 
proper and necessary food, water, and berths or other conveniences 
for lodging on the voyage. For alleged breach of the contract Ham- 
mons brought an action against the Moses Taylor in a justice court 
in the city of San Francisco under a statute of California which pro- 
vided for such a proceeding in rem, alleging in his complaint that 
he was detained at the Isthmus of Panama eight days, and that the 
provisions furnished him on the Moses Taylor were unwholesome, 
and that he was crowded into an unhealthy cabin therein, without suf- 
ficient room or air for health or comfort, to his damage, etc. Ob- 
jection was made to the jurisdiction. The justice decided that he had 
jurisdiction, and gave judgment for Hammons. The case was ap- 
pealed to the county court, where the objection to the jurisdiction 
was renewed but overruled. and thence the case was taken to the Su- 
prême Court of the United States on the question of the jurisdiction. 
That court in the opinion took no note of the argument, which was 
adduced by counsel for the plaintiff, that the contract required for its 
fulfillment the use of two steam.ers and a railway, and that the land 
carriage was a substantial part of the voyage, and that the question 
of jurisdiction will not be determined by a comparison of the distances 
by land and by water, and made no référence to the allégation of the 
complaint that there was a breach of the contract in that the plaintifï 
was delayed eight days on the Isthmus, but treated the case as one 
arising solely on breach of contract on the voyage from Panama to 
San Francisco. The court said that : 

"Notwithstandlng tbe atoses ïaylor was not named In the original con- 
tract, the contract sbmild he treated as if it specified a transportation by that 
steamer on the Pacific for the distance bet\yeen Panama and San Francisco, 
and for alleged breach of this contract the présent action was brought. 
* • • The contract for the transportation of the plaintiff was a maritime 
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coiitraot. As stated in the complaint, it related excluslvely to a service to be 
perforiued on ttie lilgh seas." 

That the contract related solely to a service to be performed on 
the high seas conld not hâve been said if the court had had under 
considération the whole contract, for a considérable portion of it vvas 
to be performed, not on the high seas, but by a railway across the 
Isthmus. It will be seen that the court found jurisdiction in admiralty 
only in the breach of that portion of the contract which provided for 
transportation by sea from the Isthmus to San Francisco. The im- 
plication of the décision is to deny jurisdiction in admiralty of the 
contract as a whole. In any view of its effect, the most that the ap- 
pellee can claim therefrom is that it contemplâtes that a contract such 
as that which is hère before us, although in its terms it is undivided, 
may, in case of a breach thereof occurring upon either arm of the 
transportation by sea, be deemed divisible into its three component 
parts so as to give jurisdiction in admiralty to recover for the loss or 
damage which occurred on that branch of the voyage. But even in 
such a case there can be no question that it would be necessary to 
allège in the libel that the breach occurred upon one of the voyages by 
sea or upon bcth. 

Aside from The Moses Taylor no other case is found which pré- 
sents facts similar to those in the case at bar; but certain cases are 
cited in support of the gênerai proposition that a contract of affreight- 
ment is maritime and within the admiralty jurisdiction if it is sub- 
stantially to be performed on navigable waters. Thus in Phœnix Ins. 
Co. V. Erie & W. Trans. Co., 10 Biss. 18, Fed. Cas. No. 11,112, it was 
said: 

"The true test of a maritime service or a maritime contract is wlietlier it 
is to be substantially performed * * * on navigable waters." 

In that case the libel was brought in personam to recover for a loss 
on shipments of grain. The grain was to be carried from Chicago 
by the lakes to Erie, Pa., and thence by rail to inland towns in Penn- 
sylvania and New Jersey. Through bills of lading denoting a rate 
for through transportation were issued. The respondent was to carry 
the grain to Erie and there deliver it to the elevator company. The 
bills of lading expressly provided that of the several Connecting car- 
riers only the one upon whose line a loss might happen should be re- 
sponsible therefor. The loss occurred while the property was in the 
possession of the respondent in course of transportation by water. 
Although a single through freight was charged, the court held that the 
carriage of the grain by water by the respondent was a distinct and in- 
dependent service. The court said : 

"That a very substantial part of the service to be performed under thèse 
contracts was to be performed upon navigable waters is not to be disputed. 
The loss happened upon thèse waters, while such service was being rendered." 

And the court held that admiralty had jurisdiction. 
Applying that doctrine to the case at bar, its efïect is to sustain the 
proposition that, if the libel in the présent case had alleged that the 
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loss occurred on either voyage on the high seas, there would be ju- 
risdiction in admiralty to recover therefor. 

In Monteith v. Kirkpatrick, 3 Blatchf. 279, Fed. Cas. No. 9,721, 
decided in 1855 at a time when canals were held net to be navigable 
waters of the United States, the libel was in personam to recover 
freight charges for the transportation of flour f rom a port in Canada 
through Lake Ontario and the Eric Canal to Albany, and thence to 
New York. The jurisdiction was challenged on the ground that part 
of the transportation was through the canal. The court said : 

"Accordiug to the usage of tlie business, the coutract of shlpment wlth the 
respondent iinplied an undertaking to repay those diai-ges, when advanced by 
the libelants ; and they became thereby chargeable upon the goods shlpped, the 
sa me as the freight from Albany to New York. The con tract, therefore, as 
respected the whole amount claimed by the libelants, was, in Judgnient of law, 
an entirety, not severable, and contains ail the esseutlal éléments of a mari- 
time contract. ïhe shipment of the goods to which it related, began and end- 
ed upon waters within the admiralty jurisdiction. I am incltned, therefore, 
to think that this ground of défense is not well taken." 

A somewhat similar case was decided by Judge Blatchford in 1875, 
in The E. M. McChesney, 8 Ben. 150, Fed. Cas. No. 4,463. The 
court sustained the jurisdiction in admiralty over a contract of af- 
freightment whereby a cargo of oats was shipped on a canal boat at 
Erie and carried by a navigable stream flowing into Lake Erie, and 
thence to New York by the Erie Canal and Hudson river, ail in the 
same canal boat. Eut one of the grounds of the décision was that in 
the case of The Montello, 20 Wall. 430, 22 E. Ed. 391, the Suprême 
Court had held that a canal Connecting the Fox river and the Wiscon- 
sin river was navigable water of the United States, and therefore un- 
der the gênerai jurisdiction of admiralty. 

So also there is a line of cases which hold that the jurisdiction in 
admiralty of Hbels for seamen's wages for services rendered dépends 
upcrti the question whether the services were substantially performed or 
to be performed upon the sea or navigable waters connected therevvith. 
The Steamboat Thomas Jefferson, 10 Wheat. 428, 6 L. Ed. 358; The 
Steamboat Orléans, 11 Pet. 175, 9 E. Ed. 677; The Salisbury, Olcott. 
71, Fed. Cas. No. 3,694; McCormick v. Ives, 1 Abb. Ad. 418, Fed. 
Cas. No. 8,720. Snch a rule as to cases of that nature is a rule of 
necessity, for it is impossible to sever such services and to say what 
was performed on navigable waters of the United States and what 
was performed on other waters. 

[3] The détermination of the question of jurisdiction in the prés- 
ent case is not aided by référence to décisions which hold that, in case 
of loss or damage to goods covered by a bill of lading, the presump- 
tion is that the loss or damage was occasioned by the act or default of 
the carrier, and that the burden is upon the latter to show that it arose 
from a cause for which it is not responsible, or décisions which hold 
that the presumption is that the damage occurred while the goods 
were in the possession of the respondent. Those are presumptions 
raised by law to fix liability in cases of which the court lias jurisdic- 
tion, They cannot be invoked for the purpose of showing jurisdiction. 
"No presumptions arise in favor of the jurisdiction of the fédéral 
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courts." Ex parte Smith, 94 U. S. 455, 24 L. Ed. 165. On the con- 
trary, the légal presumption is that every case is without their juris- 
diction unless the contrary affirmatively appears. Robertson v. Cease, 
97 U. S. 646, 649, 24 L. Ed. 1057 ; United States v. Southern Pacific 
R. Co. (C. C.) 49 Fed. 297. Said Marshall, C. J., in Brown v. Keene, 
8 Pet. 112, 8L. Ed. 885: 

"ïlie décisions o£ this court require that the averment of jurisdiction sball 
be positive — that the déclaration shall state expressly the fact on whieh juris- 
diction dépends. It is not sufficlent that jurisdictlon may be inferred argu- 
mentatively from its averments." 

If the jurisdictional facts are not alleged in the pleadings, the judg- 
ment or decree, while not an absolute nullity, is erroneous, and may 
upon writ of errer or appeal be reversed for that cause. McCormick 
V. Sullivant, 10 Wheat. 192, 6 L. Ed. 300; Metcalf v. Watertown, 128 
U. S. 586, 9 Sup. Ct. 173, 32 L. Ed. 543. 

[4] For the purpose of determining the question of the jurisdiction 
of this cause as a case in the admiralty, the libel must be regarded as 
if it had affirmatively alleged that the damage to the goods occurred 
while they were being carried by rail across the Isthmus. The test 
question is : Would there be jurisdiction in admiralty if the libel had 
so alleged? The carriage across the Isthmus was not a mère incident 
to carriage by sea. It was a distinct, independent, and substantial 
part of the transportation of the goods. Its place in this contract of 
afïreightment is not to be determined by its length in miles or time 
relative to the two voyages by sea. 

We see no escape from the conclusion that the court below was 
without jurisdiction of the cause, and for that reason the decree must 
be reversed and the cause remanded, with leave to the appellee to 
amend its libel ; but, as the question of the jurisdiction was not pre- 
sented to the court below, the appellant will be denied costs on the 
appeal. 

MORROW, Circuit Judge (dissenting). I am of the opinion that 
the libel in this case states a case within the admiralty and maritime 
jurisdiction of the District Court, and that the decree should be af- 
firmed. 

It is alleged in the libel, in substance, that the respondent is a com- 
mon carrier, and owned and chartered divers steamships which re- 
spondent employed in carrying cargo between Philadelphia and other 
Atlantic ports and Portland and other Pacific ports; that ^among 
the steamships so owned or chartered were the steamships "Mills" 
and "Stanley Dollar"; that the libelant shipped certain mercharidîse 
in good order and condition on board the steamship "Mills" at the 
port of Philadelphia, bound for the Istlimus of Panama, ând Con- 
necting lines and steamers, to Portland, Or. ; that the merchandise 
was properly packed for carriage and handling, and was consigned 
to the libelant at Portland, Or.; that the merchandise arrived at 
Portland, Or., in the steamship "Stanley Dollar" and was delivered 
to the libelant in a damaged condition, owirig to the négligence of 
the respondent in stowing and handling said merchandise. 
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The "stowing" of merchandise is a technical term, used in mari- 
time law, and, refers to "the stovvage, packing or arranging of cargo 
in a ship, in such manner as to protect the goods from friction, bruis- 
ing or damage from leakage." Black's Dictionary. See, also, Scrut- 
ton on Charter Parties & Bills of Lading (6th Ed.) art. 50; Carver 
on Carriage by vSea (5th Ed.) §§ 272, 273: Abbott on Shipping (14th 
Ed.) p. 505. 

"The stowage of the cargo is the sole act of the sliipowner." Lord Esher, 
In Harris v. Best, Ryley & Co., 7 Asp. M. C. (1892) 274. 

In the "Harter Act" (Act Feb. 13, 1893, c. 105, 27 Stat. 445 [U. S. 
Comp. St. 1901, p. 2946]) the word "stowage" is used in the sensé 
of maritime law, providing against any agreement in a bill of lad- 
ing or other shipping document relieving the sliipowner or master 
from liabihty for loss or damage arising from négligence, fault, or 
failure in proper loading, stowage, custody, care, or proper delivery, 
of merchandise committed to bis charge ; and I do not find it used 
in any other sensé in any of the décisions. When, therefore, the 
libel charges that the merchandise delîvered to the libelant was dam- 
aged through the négligence of the respondent in stowing and han- 
dling such merchandise, a case is stated within the admiralty and 
maritime jurisdiction of the fédéral court; and this is so whether 
the case is for a tort or upon a contract of affreightment. _ Further- 
more, there is a presumption that the contract was a maritime con- 
tract, arising out of the rule 'that, if the goods were delivered by the 
last carrier in a damaged condition, a presumption arises, without 
further évidence, that the damage occurred while the goods were in 
the possession of the last carrier, and that the burden is upon him to 
prove that they were in a damaged condition when received by him ; 
a double presumption being entertained that the goods were accepted 
in good condition by the first carrier and that such good condition 
continued until they were received by the last carrier, notwithstand- 
ing transportation over intermediate lines. 6 Cyc. 491. 

The merchandise having been shipped in good order and condition 
at Philadelphia, on board the steamer "Mills," and delivered at Port- 
land. Or., to the libelant, from the steamer "Stanley Dollar," in a 
damaged condition, the presumption is that the merchandise was dam- 
aged while in the care and custody of the last carrier, namely, the 
steamer "Stanley Dollar." This presumption adhères to the trans- 
action and détermines its character for the purpose of jurisdiction. 

But dealing with the transaction as a whole I am of the opinion 
that the court had jurisdiction of the case under the rule laid down 
in the case of The Moses Taylor, 71 U. S. (4 Wall.) 411, 18 L. 
Ed. 397. In that case one Hammons entered into a contract with 
one Roberts, as owner of the steamship, for transportation from 
New York to San Francisco, as a steerage passenger, with reasonable 
dispatch, and to furnish him with proper and necessary accommoda- 
tions on the voyage. For alleged breach of this contract Hammons 
brought an action, under a law of the state of California, against the 
vessel, in the justice's court in San Francisco. The breach alleged 
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was that the plaintiff was detained at the Isthmus of Panama eight 
days, and that the provisions furnished him on the voyage were un- 
wholesome, and that he was crowded into an unheahhy cabin, with- 
out sufficient room or air for either health or comfort, in conséquence 
of a large number of steerage passengers, more than the vessel was 
allowed by law to hâve, or could properly carry. The agent of the 
vessel filed an answer in which he denied the allégations of the com- 
plaint, and asserted that the court had no jurisdiction, because the 
cause of action, as against the vessel, was one of which the courts 
of admiralty had exclusive jurisdiction. The justice decided that he 
had jurisdiction, and gave judgment for the plaintiff. The case was 
taken to the couni y court, where the objection to the jurisdiction was 
again made and again overruled, and, final judgment being entered 
in favor of the plaintiff, tbe case was taken to the Suprême Court of 
the United States on a writ of error. In the Suprême Court it was 
contended, in favor of the jurisdiction of the state court, among other 
things, that, as the land carriage at the Isthmus was a substantial 
part of the voyage, the jurisdiction of the admiralty court did not 
attach, for the reason that a contract, to corne within that jurisdic- 
tion, "must be wholly of admiralty cognizance, or else it was not at 
ail within it," citing the case of The Pacific, 1 Blatchf. 569, Fed. Cas. 
No. 10,643. The Suprême Court held that the case presented was 
clearly one within the admiralty and maritime jurisdiction of the 
fédéral courts, and that the state court had no jurisdiction of the case 
in a proceeding in rem. The court did not consider the incidental 
land transportation at the Isthmus, or the breach of contract involved 
in the détention of the plaintiff on land, as impairing the admiralty 
jurisdiction over that part of the contract relating exclusively to a 
service to be performed on the high seas, and pertaining solely to the 
business of commerce and navigation. 

I do not think the implication of the décision is to deny jurisdiction 
in the admiralty of the contract as a whole. The court had before it 
the entire contract, and it was upon the entire contract that the déci- 
sion was based. 

In a subséquent référence to this case by the Suprême Court, in the 
case of Insurance Co. v. Dunham, 78 U. S. (11 Wall.) 28, 20 L. Ed. 
90, the court said : 

"In the case of The Moses Taylor, It was decided that a contract to carry 
passengers by sea, as well as a contract to carry sroods, was a maritime con- 
tract and cognizable iii admiralty. although a small i>art of the transportation 
was by land ; the principal portion being by water." 

As I understand thèse two décisions, they sustain the contention 
that the District Court had jurisdiction in the présent case. 

Note. — Pétition for certification of certain questions to the Suprême Court 
of the United States denied August 4, 1913. 
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MILLIKIN V. SECOND NAT. BANK OF BALTIMORE. 

(Circuit Court of Appeals, Fourth Circuit May 21, 1913.) 

No. 1,155. 

Bankruptcy (I 184*) — Liens — Chattel Mohtoage — Validity — Record. 

Code Pub. Gen. Laws Md. 1904, art. 21, § 41, provides that no Per- 
sonal property, whereof the vendor, mortgagor, or donor shall remaln In 
possession, shall pass to any mortgagee, unless by mortgage aeknowl- 
edged and recorded as subsequently requlred. Sections 45 and 46 re- 
qulre bills of sale and chattel mortgages to be recorded in the county 
where the mortgagor résides wlthln 20 days from the date thereof, and 
section 48 provides that chattel mortgages shall be valid and take efïect 
except as between the parties only from the tlme of recordlng. Held un- 
der Bankruptcy Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Comp. St. 1901, 
p. 3418), as amended by Act Oong. June 25, 1910, c. 412, 36 Stat. 838 
(U. S. Comp. St. Supp. 1911, p. 1490), glving to the bankrupt's trustée 
the rights of a créditer holding a lien by légal or équitable proçeedlngs, 
that a chattel mortgage on a vessel not documented, which was not 
recorded as requlred by state statu te, was Invalld to confer a lien ou 
the mortgagee as against the mortgagor's trustée in bankruptcy. 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dlg. §§ 275-277; 
Dec. Dlg. § 184.*] 

Appeal from the District Court of the United States for the District 
of Maryland, at Baltimore; John C. Rose, Judge. 

In the matter of banlcruptcy proceedings of John H. Riehl. Claim 
by the Second National Bank of Baltimore against C. Howard Mil- 
likin, trustée, for the proceeds of the sale of a derrick hoister vessel, 
under an unrecorded chattel mortgage. From an order allowing the 
bank's claim of lien (200 Fed. 455), the trustée appeals. Reversed. 

G. W. S. Musgrave, of Baltimore, Md., for appellant. 
William H. Hudgins, of Baltimore, Md., for appellee. 

Before PRITCHARD, Circuit Judge, and BOYD and DAYTON, 
District Judges. 

PRITCHARD, Circuit Judge. This was a suit in bankruptcy insti- 
tuted in the District Court of the United States for the District of 
Maryland. The facts are as follows: 

On February 29, 1912, John H. Riehl, a résident of Baltimore, Md., 
was adjudicated a bankrupt upon his voluntary pétition. At the time 
of his adjudication he was in possession of certain vessel property 
used by him in his business, of some of which he was sole owner and 
of others co-owner. One of the vessels of which he was the sole own- 
er was a derrick hoister named "Calvin." On August 17, 1911, the 
said John H. Riehl made and executed to the Second National Bank 
of Baltimore, to secure an indèbtedness of $14,000, a mortgage on ail 
of the said vessel property, including the derrick hoister Calvin. This 
mortgage was recorded in the customhouse at Baltimore where ail 
of the vessels were registered and enrolled, except the derrick hoister 
Calvin, which was also specilically mentioned in said mortgage as "not 
documented.'' The said mortgage was never recorded in the record of- 

'For other cases see same topic & i numbbk in Dec. à Axa. Digs. 1907 tO date, & Rep'r Indexes 
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fice of the superior court o£ Baltimore city. The said vessel property 
was sold under order of the District Court of the United States for 
the District of Maryland, and the said derrick hoister Calvin brought 
the sum of $1,600, which amount of money, less its proportionate 
share of the expenses of sale, is now in controversy. 

The Second National Bank of Baltimore filed its claim, and the 
trustée excepted thereto in so far as it affected the derrick hoister 
Calvin and the fund representing the same, vi^hich exceptions were 
sustained by the référée, and said claim disallovk^edas a preferred claim 
to that extent. Upon a pétition for review, the District Court reversed 
the finding of the référée, and the matter is brought before this court 
by appeal from this décision. The learned judge who tried this case 
in the court below in referring to the law of Maryland said : 

"The law of Marj'land is that, as previously existing creditors are not hurt 
Ijy the wlthholding of a mortgage from the record, the fact that it is not 
recorded gives them no other or better right than they would hâve had had It 
heen recorded." 

In other words, the court held that the bank's mortgage constituted 
an équitable lien, and as such had priority over debts contracted prior 
to its exécution. 

The real question involved in this controversy has not as yet been 
passed upon by the Court of Appeals of Maryland, but it is insisted 
by counsel for appellee that in the case of Textor v. Orr, 86 Md. 392, 
38 Atl. 939 (a case wherein the facts are différent from the case at 
bar), that court rendered a décision, the effect of which is to sustain 
the ruling of the lovver court. In that case a trustée for the benefit of 
creditors under a deed of assignment executed according to the laws 
of Maryland instituted a suit to recover certain personal property 
which was held by virtue of an unregistered paper in the nature of a 
chattel mortgage. There was no levy of an exécution or attachment 
upon the property; the only claim upon which the, trustée based his 
right being the deed of assignment. It was held that the agreement or 
chattel mortgage was not effective as a bill of sale or chattel mortgage 
as against third parties, and was not valid or enforceable against a 
bona fide purchaser or mortgagee without notice, because it was not 
acknowledged and recorded as required by the Code in cases where the 
mortgagor or seller of chattels remains in possession of the same, yet 
the unregistered mortgage or bill of sale constituted an équitable mort- 
gage or lien, and as such was enforceable not only against the mortr 
gagor himself, but also against parties who claimed under him as vol- 
unteers or without an equity superior to that of the creditor holding 
the lien, and that the assignée was such a party. In other! words, he 
was not a purchaser for value, and that he could not assert any claim 
against the property which the assigner could not. 

Thus it will be seen that the case was disposed of upon the theory 
that the assignée held no lien by judgment or otherwise that was su- 
perior to the équitable lien. The question before us was not passed 
upon in that case. The court below, in referring to this phase of the; 
question, said : 

"It may be that the courts of Maryland, when the question shall come 
sauarely before them, may hold that other and more seribus consèqùeucès 
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would follow from the absence of an affldavit than they liave held will re- 
sult from a mère failure to record a mortgage or deed of trust, or tbey may 
not. It is not necessary to consider that question In this case." 

This question not having been déterminée! by the Court of Appeals 
of Maryland, it devolves upon this court to détermine the same in the 
light of the bankruptcy law and the gênerai rule apphcable to such 
cases. It is conceded that the Calvin was on the same footing as oth- 
er Personal property, subject to ail the laws applicable thereto inas- 
much as it had not been documented in the custom house. Therefore, 
the: question for us to décide is as to whether the mortgage in ques- 
tion not having been recorded in accordance with the requirements of 
the laws of Maryland relating to bills of sale and mortgages of Per- 
sonal property bas priority over the claims of the gênerai creditors 
of the bankrupt as to the funds in controversy. 

Prior to the enactment of the amendment of June 25, 1910, a trus- 
tée in bankruptcy in so far as the rights of the bankrupt were concern- 
ed stood in the shoes of the bankrupt, and the property taken by him 
was subject to the enforcement of any rights or equities that could 
hâve been enforced between the parties at the time of the adjudica- 
tion, and at that time the principles contended for by counsel for ap- 
pellee would hâve applied to a case like the one at bar. In other words, 
an unregistered mortgage being good inter partes could hâve been 
enforced as such, but the act as amended completely changed the 
situation, and now the trustée is the représentative of ail the creditors, 
thus accomplishing what the law intended, to wit, to eut up by the 
roots ail secret liens or other agreements between the parties. Under 
the old law a gênerai creditor was not permitted to contest such trans- 
actions, and as a resuit was deprived of the right to share in an equal 
distribution of the assets of the bankrupt. 

Under the présent law (section 47, subd. 2) a trustée occupies the 
same position as a judgment creditor with an exécution in his hands 
at the time of the adjudication ; the amendment in question being in 
the f ollowing language : 

" * * * And such trustées, as to ail property in tlie cnstody or coming 
Into the custody of the bankruptcy court, shall be deenied vested with ail 
the rights, remédies, and powers of a creditor holding a lien by légal or 
équitable proceedings thereon; and also, as to ail property not in the cus- 
tody of the bankruptcy court, shall be deemed vested with ail the rights, remé- 
dies, and powers of a judgment creditor holding an exécution duly returned 
uusatisfled." 

The Bankruptcy Act was intended to secure an equal and équitable 
distribution of the assets of the bankrupt among ail creditors, and, 
keeping this in mind, we will now consider the question : Did the ap- 
pellee acquire a lien on the property in question so as to entitle him to 
priority over the gênerai creditors? 

The law of Maryland relating to registration of bills of sale and 
chattel mortgages is to be found in article 21 of the Public General 
Code of the Laws of Maryland, and the pertinent sections are as fol- 
lows : 

"Sec. 41. No Personal property, of any description whatever, whereof the 
vendor, mortgagor or douor shall remain in possession, shall pass, alter or 
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Change, or any property therein be transferred to any purchaser, mortgagee 
or donee, unless by bill of sale or mortgage acknowledged and recorded as 
hereiii provided ; but iiothlug herein shalî be construed to extend to any 
sale or glft, where the same is accompanled by dellvery, nor to invalidate 
such transfer as between the parties tbereto." 

"Sec. 43. A bill of sale or chattel mortgage, if acknowledged within this 
State, may be acknowledged before any officer authorized to take acknowl- 
edgments of deeds within thls state in the same manner as deeds are ac- 
knowledged, or acknowledged as certifled." 

'"Sec. 45. Bills of sale shall be recorded in the county or city whefe the 
vendor or donor résides within twenty days from the date thereof. If the 
veudor or donor résides ont of the state, and the Personal property conveyed 
by such bill of sale, is located in this state, then such bill of sale shall be 
recorded in the county where such property is located, or in Baltimore city, 
if it be located in sald city, within twenty days from the date of such bill 
of sale. 

"Sec. 46. A mortgage of Personal property shall be executed, acknowledged 
and recorded as bills of sale." 

'"Sec. 48. Mortgages of Personal property shall be valid and take effect, ex- 
cept as between the parties tbereto, only from the time of recording ; and in 
case of more than one mortgage, the one first recorded shall hâve préfér- 
ence." 

It appears that the Législature of Maryland has from time to time 
changed the law in regard to the registration of deeds of conveyances 
of real estate, but it has never changed the law in regard to the regis- 
tration of bills of sale, mortgages and gifts of goods and chattels where 
the vendor, mortgagor, or donor remains in possession. 

In the case of Gill v. Griffith, 2 Md. Ch. 271, we are told: 

"ïhough the Législature has changed the law with regard to the registra- 
tion of deeds or conveyances of real estate, * * * It has never, in any 
respect, modifled the act of 1729, to prevent secret sales, mortgages, and gifts 
of goods and chattels, of which the vendor, mortgagor, or donor, should re- 
main in possession, but thèse hâve continued exposed to the stern, but whole- 
some provisions of that act." 

Section 45 of article 21 requires bills of sale to be recorded in the 
county or city wherein the vendor or donor résides within twenty days 
from the date thereof, and, if the vendor or donor résides out of the 
state and the personal property conveyed by such bill of sale is located 
in the state, then such bill of sale shall be recorded in the county where 
such property is located, or in Baltimore city, if it be located in that city 
within 20 days from the date of such bill of sale, and by section 46 it is 
provided that a mortgage of personal property shall be executed, ac- 
knowledged, and recorded in the same manner as bills of sale, and sec- 
tion 48 provides that mortgages of personal property shall be valid and 
take effect, except as between the parties thereto, only from the time 
of recording. 

Thus it will be seen that the provisions of the law clearly require 
that mortgages of personal property shall be recorded within 20 days 
from the date thereof, and it is apparent that the real purpose of the 
statute is to prevent one from disposing of his property by mortgage, 
bill of sale, or other secret conveyances. This requirement renders 
it impossible for one to exécute a secret lien and thereafter deal with 
the public as though nothing had transpired to lessen or impair his 
financial ability. 
206 F.— 2 
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In other words, tlie statute provides that, where one desires to exé- 
cute a mortgage, lie may do so, and that the same shall be good as be- 
tween the mortgagor and mortgagee, but, if such mortgage be not reg- 
istered, the mortgagor cannot by the exécution of the same defeat 
the rights of other creditors who may thereafter acquire liens upon 
such property. 

The case of Pleasonton v. Johnson, 91 Md. 673, 47 Atl. 1025, is 
pertinent to the case at bar. In that case there was a failure on the 
part of the mortgagee to make the afhdavit in pursuance to the re- 
quirements of section 50 of article 21 of the Code of Maryland, and 
therefore it was held that the mortgage was invalid, notwithstanding 
the fact it had been recorded. The court in that instance was of the 
opinion that the requirements of this section were mandatory. 

If the failure to comply with this requirement renders a mortgage 
invalid, does it not necessarily f ollow that a failure to comply with the 
requirements of the section relating to recordation of mortgages would 
render such instrument invalid? The requirements contained in sec- 
tion 48 in regard to the conveyances and mortgages of personal prop- 
erty are as plain and positive as those contained in section 50, which 
require a mortgagee to make an affidavit as to the bona fides of the 
transaction. It is the purpose of registration to give notice to the 
world of the fact that the conveyance in question has been made. The 
requirement that the mortgagee should make an affidavit as to the 
nature of the transaction was to prevent f raud and to secure f air deal- 
ings, and no doubt serves a good purpose. 

The provision that a mortgage shall be registered in order to pass 
title as against judgment creditors or purchasers for value is equally 
important ; and, if the laws of Maryland are to be so construed that 
one with a secret lien can defeat the rights of a judgment creditor with 
an exécution in his hand, then the requirements relating thereto are 
wholly ineffective and amount to nothing. 

"A mortgage does not beeome a valld lien against creditors of tlie mort- 
gagor untll it is recorded. That the mortgage Is glven for the purchase money 
of the mortgaged property does not relieve the mortgagee from the necessity 
of recording it before otlier liens attach. ïhus, if there be an exécution in 
the hands of a sheriiï at the time of the debtor's purchase of the property, 
KO that the lien of the exécution would attach to the property upon the de- 
livery of it to the debtor, and he gives a chattel mortgage for the purchase 
money at the time of the purchase, but the mortgagee neglects for twenty 
houi's to record it, the exécution becomes a prior lien. It is not necessary 
for a créditer attachlng (attacking) an unrecorded mortgage to show that 
he intended crédit on the falth of the property corered by the mortgage. If 
the mortgage has not been recorded, it is not a valid lien against the cred- 
itor, even thongh his clalm aecrued before the giving of the mortgage." Jones 
on Chattel Mortgages (5th Ed.) § 2C3. 

In the case of Sidener v. Bible, 43 Ind. 234, the Suprême Court of 
that State passed upon a statute containing provisions similar to that 
of the Maryland statute, and in referring to the same said: 

■ "The mortgage was notlegally recorded, as may be seen by referring to 
the statute on the subject, whieli provides that 'no assigument of goods by 
way of mortgage shall be valid against any other person than the parties 
thereto, where sucli goods are not delivered to the mortgagee or assignée and 
retaiued by him, uuless such assigument or mortgage sliall be acknowledged. 
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as provlded in case of deeds of conveyance, and recorded in the recorder's of- 
fice of ttie county where the mortgagor résides within ten days after the exé- 
cution thereot' " 

The court in that instance held that a failure to record the mortgage 
in pursuance to the statute of that state rendeted the mortgage in- 
valid against ail parties other than the parties thereto, and in discuss- 
ing this phase of the question said : 

"It is claimed that the mère existence of credltors, if they hâve acquired 
no lien upon the property, does not prevent the owner from making a bona 
flde conveyance of it, and that the mortgage in this case being valid between 
the parties, and the mortgagee having obtained possession of the mortgaged 
property under the mortgage, before appellant acquired any lien thereon it 
can make no différence whether the mortgage was ever recorded or not." 

In the case of In re Noël (D. C.) 137 Fed. 694, Morris, District 
Judge, in passing upon this phase of the question, said : 

"Whether or not the unrecorded mortgages which during the period of 
over a year he was executing every 45 days, and which were intended to be 
an undisclosed incumbrance on his real estate, is a valid security, or is to 
be considered invalid, as hindering and delaying credltors, is to be deter- 
mined by the state law, irrespective of the question of préférence under the 
lîankruptcy Act. Dooley v. Pease, 180 V. S. 126, 21 Sup. Ct. 329, 45 L. Ed. 
457. The question is whether a mortgage kept off the record, as this one 
was, is valid under the Maryland décisions. ïhe object of the recording o£ 
conveyances is to prevent the hardship resulting to creditors and purchasers 
from the existence of secret conveyances, not disclosed by the public records, 
of property of which the grantor remains the ostensible owner. The rea- 
sonable time of six months is provlded within which a mortgagee must record 
his mortgage in Maryland, to be of any avail whatever. Obviously the pur- 
pose of the law requiring the recording of mortgages is def eated if, by a 
contrivance such as was resorted to in this case, a mortgage can be kept in 
existence, and remain a secret incumbrance, and be ready to be made effec- 
tive at any moment when a crisis in the affairs of the mortgagor arlses. By 
such a scheme the plain intention of the Législature is outwitted. 

"In the leadlng case of Gill v. Grifiith, 2 Md. Ch. 270, the opinion of the 
chancellor, which was adopted by the Court of Appeals of Maryland, decided 
that a similar device with regard to a bill of salé of chattel property was 
Yoid. The reason given in Gill v. Griftith for keeping the bill of sale off the 
record and renewing it every 19 days was to spare the mortgagor, wTio was 
a professional man, the mortification resulting from the community knowiug 
tliàt he had been obliged to mortgage his household effects. The reason In 
the présent case is stated by both Noël and the bank to hâve been, and no 
doubt was, to prevent the injury to the financial crédit of a man largely en- 
gaged in business, and badly needing crédit, which would resuit if a mort- 
gage upon his dwelling house was put upon record, and thus became known 
to those' with whom he did business. What was said by the Chancellor iii 
the case Of Uill v, Grffflth is equally applicable to this case: 'There was a 
fixed design, pérsevëred in for more than twelve months, to prevent actuai 
or constructive notice frotn being communicated to the irublic of the exist- 
ence of this deëd. Whatever may hâve been the causé of this — whether the 
resuit of an agreement, promise, or tnere acquiescence in the expresséd re- 
quest t)f thé mortgagor, and to save his feeliugs from mortification— ^it is so 
clearly répugnant to the letter and policy of the Législature that it seen« 
to me impossible it can escape condemnation.' " 

The case of Itt re Nbel, supra, was brought to this court on appeal, 
and the judgment of the lower court was affirmed on the 12th day of 
March, 1907. 
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The Maryland cases seem to hâve no bearing- upon the situation as 
présentée! in the administration of the Bankruptcy Act of 1898, as 
amended June 25, 1910. Under that act a mortgage for a pre-existing 
indebtedness made by a.roortgagor when insolvent and duly recorded 
would be an act of bankruptcy, because working a préférence, and 
would (by the recordation) give notice to ail other creditors of the 
facts and enable them to file a pétition against the debtor within four 
months and avoid the préférence. 

If, however, the mortgage be unrecorded, it would afïord no notice 
to the creditors, and they would not be in a position to file a pétition. 
Is it to be said that they are to be placed in a worse position as to the 
assertion of their rights in respect to an insolvent estate than if ail the 
formalities attendant upon the attempt to create the purpose had been 
complied with ? 

While it is true that in this instance it is not insisted that a f raud 
upon the rights of other creditors was intended by the failure to record 
the mortgage in question, yet, if it should be held that an unregistered 
deed was valid and passed title to the property sought to be conveyed 
as against creditors with a superior lien, it would encourage fraudu- 
lent transactions, and thereby practically nullify the bankruptcy law 
as respects the making of mortgages by insolvent debtors. 

We hâve carefuUy considered the varions cases relied upon by ap- 
pellee, and are of the opinion that they do not apply to the case at bar. 

In view of what we hâve said, we are impelled to the conclusion 
that the court below erred in holding that the mortgage of the bank 
was entitled to priority over the other creditors. 

For the reasons stated, the decree of the lower court is reversed. 

Reversed. 



GRI']AT WESTERN LIFE INS. CO. v. SNAVELY. 
(Circuit CoTU-t of Appeals, Niiith Circuit. June 12, 1913.) 

No. 2,231. 

Insurance (§ 400*) — Life Insurance — Construction and Effect of Incon- 
testable Clause — Eeinstaiement of Polic;?. 

A policy of life Insurance provided that "îliis contract is incontestable 
after one year from date of issue." It also contained a provision that, 
in case of default on the payment of any preinium, it would be reinstated 
on application and payment of arrears, with évidence of insurability 
satisfactory to the company. Insurer made default in payment of a 
premium, and on hls application and signlng a "certificate of reinstate- 
ment and revival" the policy was reinstated. He paid the premiums 
thereafter vintil hls death, whlch occurred more than a year after the 
reinstatement. Held that, whether the reinstatemeut constituted a new 
contract or a renewal of the old, the terms of the policy were the terms 
of such contract, and the incontestable clause precluded any défense 
by the company to an action thereon, on the ground of misrepresentation 
or false statements in the certificate for reinstatement. 

[Ed. Note. — For other cases, see Insurance, Cent. Dlg. § 1086; Dec. Dig. 
§ 400.*] 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the District 
of Montana ; George M. Borquin, Judge. 

Action at law by Esta M. Snavely against the Great Western Life 
Insurance Company. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

H. J. Miller and James F. O'Connor, both of Livingston, Mont., 
for plaintiff in error. 

E. M. Niles and Fred h- Gibson, both of Livingston, Mont., for 
défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTOX, District Judge. On December 27, 1907, plaintiff 
in error, in considération of the sum of $164.70 then paid, and a like 
sum to be paid in advance for each and every year for 20 years, is- 
sued to Arthur G. Snavely a 20-year life policy of insurance for $5,- 
000, payable in case of his death to Esta M. Snavely, his wife, the de- 
fendant in error, as beneficiary. The application for the insurance 
was made a part of the policy. The contract contained, among other 
things, the following provisions: 

"A grâce of iîO days, during vvhich thi.s contract will remain in full force, 
will be allowed in tlie pa.vment of ail premiums except tlie flrst. 

"lu case of default In tlie payment of any premiinn or interest, the Com- 
pany will reinstate the contract at any time, if not previously surrendered 
for its cash value, upon written application by the insured to the company 
at its home office with évidence of insurability satisfactory to the company, 
payment of ail premiums that would hâve heen paid in the interveuing time 
if no default had been made, with interest thereon at the rate of 5 per cent, 
per annum computed from the premium due date, and payment or reinstate- 
ment. with interest at like rate, of any indebtedness existing at the time of 
default. 

"This contract is incontestable after eue year from date of issue." 

The insured defaulted in the second payment, due December 27, 
1908, for more than 30 days, and did not pay the same until March 
5, 1909; but upon such payment the policy was reinstated by the in- 
surance company. In order to secure the reinstatement, the insured 
was required to and did sign what is denominated a "Certificate of 
Health and Revival Contract," and among other things made déclara- 
tion as f ollows : 

"I hereby déclare to and agrée with .said company that I am now In good 
health and f ree from every aliment and complaint ; * * • that I hâve not 
had any injury, sickness, or aliment of any kind; and that I hâve not con- 
sulted or heen prescribed for by any physician or recelved any médical treat- 
ment siuce the date of niy original application on whlch sald policy was is- 
sued, except as hère stated : 

"Opération appendicitis, Sept. 1 — 08. Off duty two weeks. Entirely re- 
covered. 

"Aud I hereby renew the statements and agreements contained in said 
original application, and expressly agrée that if any answer or statement con- 
tained therein, except as modifled in this contract, or if any statement made 
or contained herein, be untrue in any respect, then said policy is and shall 
continue to be absolutely null and void, and the reinstatement tUereof in- 
operative and of no effect." 
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As â défense the insurance company set up that the reinstatement 
of the policy was consented to upon the strength of this certificate, 
and that the same was false, fraudulent, and untrue, in that the in- 
sured was then afflicted with a serious malady, of which he subse- 
quently died. The insured paid the third installment of premium 
when due, and thereafter, to wit, on July 3, 1910, died. 

Trial was proceeded with before a jury; but, when the défend- 
ant came to offer proof in support of its défense, it was not allowed 
to introduce such proof, on the ground that the poUcy was by its 
terms rendered incontestable. Whereupon a vei-dict for plaintiff was 
directed, and from the judgment entered thereon the défendant pred- 
icates error. 

It is the contention of counsel for plaintiff in error that the re]v 
resentations made by the insured for a reinstatement of the policy are 
in effect warranties, and, the insured having expressly agreed that if 
such représentations were untrue in any respect the policy should re- 
main inoperative, it follows that the reinstatement is nugatory and of 
no effect, and hence that the company should hâve been permitted to in- 
troduce its proofs showing the falsity of the statements made. This 
dépends wholly upon the operative effect of the clause rendering the 
policy incontestable after one year. 

It will be noted that the insured died more than one year after the 
policy was reinstated, a fact which renders it unnecessary to inquire 
whether the reinstated policy became a new contract or merely a re- 
vival of the old. In either case, death occurred more than one year 
after the negotiations were consummated. It can hardly be disputed 
that the terms of the old contract became the terms of the new or re- 
vived contract, call it what you will, so far as applicable to the new 
conditions ; for it is the policy that is reinstated, and it contains the 
terms which constitute the contract. No new policy is issued, but 
the old becomes again the contract, and the parties must look to that 
for its terms and conditions, and to none other. Among others, the 
incontestable clause remains in the policy, and must be given effect 
if applicable to the conditions attending the negotiations for reinstate- 
ment. 

The incontestable clause in the présent policy is very gênerai, ex- 
cepting nothing from its scope, and by the strong current of authority 
precludes any défense after the expiration of one year on account of 
false statements, warranted to be true, although they may hâve been 
made for a fraudulent purpose. This is true as spoken of the original 
policy. Thegrounds for its support are that insurance companies, 
in order to obtain business, represent that they will issue policies in- 
contestable as to certain matters after a designated period, and individ- 
uals negotiate with them on that basis. Furthermore, the clause con- 
stitutes in effect a short period of limitation, which it is perfectly com- 
pétent for the parties to agrée upon. While it is true that f raud viti- 
ates ail contracts, yet in contracts of the kind, where the beneficiaries 
are placed at a disadvantage because the dead cannot speak, it is not 
contrary to public policy for the parties to agrée that the company 
shall be precluded upon the subject after some specified time, rea- 
sonable, within which to make investigation. The clause lends stabil- 
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ity to the contract, and renders life insurance of greater value to the 
insured and beneficiary. The subject is exhaustively and ably dis- 
cussed in Massachusetts Life Ass'n v. Robinson, 104 Ga. 256, 30 S. 
E. 918, 42 h. R. A. 261. See, also, Wright v. M. B. L. Ass'n, 118 
N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. St. Rep. 749 ; Teeter 
V. United Life Ins. Ass'n, 159 N. Y. 411, 54 N. E. 72; Austin v. 
Mutual Reserve Fund Life Ass'n (C. C.) 132 Fed. 555 ; s. c, 142 Fed. 
398, 73 C. C. A. 498, 6 L. R. A. (N. S.) 1064; 25 Cyc. 872. 

Now, if it be said that the reinstated policy is a new contract, about 
which we pass no opinion, the incontestable clause must needs speak 
from the date of the reinstatement. It must do this, or else it is a 
dead letter in the contract. Further, if the clause precludes the dé- 
fense of false représentation and fraud in the original contract, by a 
strong parity of reasoning it would preclude a like défense as to the 
new contract, for both were secured upon the représentations of the 
insured as to his physical fitness, condition of health, etc. But the 
fraud is charged only as to the later représentations. Speaking of a 
policy containing an incontestable clause, which had been reinstated, 
the court in Teeter v. United Life Ins. Ass'n, supra, said : 

"Tliereupon the policy of insurance was restored In full vigor as of that 
date (the date of the reinstatement), and by Us very terms it was to become 
Incontestable after two years." 

The two years having elapsed from that date, it was held that the 
Company was barred by the terms of the contract from contesting 
the policy on the ground that the statements contained in the rein- 
stated certificate of the insured touching the state of his health were 
imtrue. In Pacific Mutual Life Insurance Co. v. Galbraith, 115 Tenn. 
471, 91 S. W. 204, 112 Am. St. Rep. 862, where it was held that the 
revived policy became a new contract, the court, in its preliminary 
reasoning, said : 

"If this be its nature, then it must operate in the future from the date of 
its reinstatement, and whatever mlght be Its original date, or howsoever long 
it may hâve run. yet it would seeni, by the force of necessary logle, to fol- 
low that the incontestable clause would begin its new llfe with the date of 
ihe new contract." 

The reasoning appeals to us as logical and sound, and the conclu- 
sion suggested must inevitably follow from the premises. We con- 
clude, therefore, that the District Court committed no error in the 
présent controversy, and its judgment will be affirmed. 
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MOREHOTJSE et al. v. GIANT POWDEIl CO. et al. 
In re EXPLORATION MERCANTILE CO. 
(Circuit Court of Appeals, Niutli Circuit. May 20, 1913.) 
No. 2,145. 

1. Courts (§ 418%, New, vol. 14 Key-No. Séries) — Jurisdiction of District 

COUETS^lOllKCT OF NeW JUIUOIAL CODE — CONTEMPTS. 

Under tlie provisions of tlie Judicial Code (Act ilarcli 3, 1911, c. 231, 
§§ 294, 299, 30 Stat. 1107, 1109 LU. S. Comp. St. Supp. 1911, pp. 244, 240Jj 
tliat its provisions "so lar as tliey are substantially tlie same as exist- 
iiig statutes sliull Oe coustrued as continuations tliereof, aud not as iiew 
enactuients," aud that tlie repeal of existing laws or the ameudments 
thereot euibraced iu tlie act "sliall uot atïect any act doue or aiiy riglit 
accruliig or accrued or any suit or proceediug," tlie takiug eft'ect of sucli 
Code did uot affect ijendiiig suits or proceediugs iu tlie L>istrlct Court, iior 
the povver of tlie court to puuish as a coutempt disobedieuce of au order 
previously made. 

2. Injunction (§ 232*) — Pboceedinqs fob Punisiiment — Disposition of 

Fines. 

A proceediug for contenipt instituted by creditors of a bankrupt in 
the bankruptcy proceediugs for violation of au injunction by wliicli the 
estate was depleted is essentially civil and remédiai, and tlie punitive 
élément only incidental, and, wliere as a resuit of the action of tlie 
creditors a substautial sum is restored to the estate, it is witliin the 
power of the court to impose a fine for the coutempt and direct its pay- 
meut to such creditors as partial reiiiibursemeut for their costs and at- 
torney's fées expeuded. 

[Ed. Note. — For other cases, see Injunction, Cent. Dig. §§ 519-528 ; Dec. 
Dig. § 232.*] 

3. Contempt (§ 54*) — Pkoceedings for Pdnisiiment — Aefidavit or Informa- 

tion. 

There Is no prescribed form whicli must be followed in an information 
ou which a citation for civil contempt is issued; aud, in the absence of 
objection in limiiie, the papers are suflicleiit if they clearly apprise the 
défendant of the nature of the charge. 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 143-149 ; Dec. 
Dig. § 54.*] 

4. Bankruptcy (§ 20*) — Jurisdiction of Court — Injunctions. 

A proceediug in a state court to wind up an insolvent corporation in 
which a receiver is appointed tends to defeat the opération of the bank- 
ruptcy law, and niay be stayed by Injunction by the bankruptcy court 
under the power given by Bankr. Act July 1, 1S9S, c. 541, § 2 (15), 30 Stat. 
545 (U. S. Comp. 8t. 1901, p. 3421), to "niake such orders as may be 
necessary for the enfbrcèment of the provisions of the act." 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 23; Dec. Dig. 
§ 20.*] 

5. Bankruptcy (§ 20*) — Jurisdiction of Court— Injunction. 

A court of bankruptcy has jurisdietion to graut an injunction restrain- 
ing any act which will interfère with the administration of the bank- 
ruptcy law against any person withln its jurisdiction, whether a party 
to the bankruptcy proceediugs or not. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 23; Dec. 
Dig. § 20.* 

Jurisdiction of fédéral courts in suits relating to bankruptcy, see note 
to Bailey v. Mosher, 11 0. C. A. 313.] 

•For other cases see same topio & § humeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the District 
of Nevada; Edward S. Farrington, Judge. 

In the matter of the Exploration Mercantile Company, bankrupt. 
From an order granted on application of the Giant Powder Company, 
Consolidated, the Pacific Hardware & Steel Company and J. A. Fol- 
ger & Co., adjudging H. V. Morehouse and J. S. Thompson guilty of 
contempt and imposing fines, défendants bring error. Affirmed. 

Ou August 6, 1908, W. C. Stoue, the président and a dlrector aud the prin- 
cipal stockholder of the Exploration Mercantile Company, a corporation of 
IS'evada, caused to be filed in one af the courts of that state an application 
for the appointment of a receiver to take charge of the aft'airs of that cor- 
poration with a View to its dissolution under the directions and orders of 
that court. On the same day C. B. Wylie, who was the manager of the cor- 
poration, and also one of its directors and stockholders, made application that 
he be appointed sucli receiver. Thereupon an order was made declaring the 
corporation dissolved and appointing Wylie receiver, with full power to take 
charge of Its assets, and to control its business. At that time and ever since 
the corporation was and has been insolvent. On September 12, 1908, a pé- 
tition was flled in the court below by certain creditors of the corporation pray- 
ing that it be adjudged a bankrupt. On the same day the creditors presented 
a pétition in which they alleged that the corporation had a large stock of 
merchandise, which would be dissipated and lost unless the corporation and 
Wylie, the receiver, be restralned from selling or otherwise dlsposing of it. 
ïhe court thereupon made an order that, until its décision should be rendered 
on the pétition, the parties agalust whom the injunctlon was sought abstain 
from selling or in any other manner disposing of the property or estate or 
any part thereof of the said corporation. 

Ou the same day another pétition was filed by the creditors, alleging that 
a pétition in bankruptcy had been filed, and that proceedings had been had 
in the state court resulting in the appointment of Wylie as receiver, who was 
tlieii conducting tlie business of the bankrupt to the injury of tlie creditors, 
aud praying that the suit in the state court be stayed, and that Stone and 
Wylie, their agents, servants, aud counselors, be restrained from further 
prosecuting that suit. An injunction was issued commanding and enjoining 
Stone, Wylie, the corporation, their agents, servants, aud attorueys, from 
furtlier prosecuting said suit in said state court, and from taking any fur- 
ther step or proceedlng in said suit "until our said District Court shall make 
further order in the premises." 

On September 17, 1908, the plaintiffs in error herein flled their appearance 
in the court below as attorueys for the corporation and for Stoue and Wyiie. 
The corporation filed a demurrer to the pétition for adjudication, and Stone 
presented a plea to the jurisdlction. On the following day a motion was 
made for tlie dissolution of the injunction, but that motion had uot been de- 
cided when the contempt proceedings hereinafter referred to were had. On 
July 9, 1909, the corporation was duly adjudged a bankrupt on tlie ground 
tliat, being insolvent, it had on August 6, 1908, applied for a receiver for its 
property. At the same time it wns shown the court by affidavit that between 
September 30, 1908, and April 30, 1909, Wylie had paid ont inore than $10,000 
of the money of the corporation, and had committed further acts lu viola- 
tion of the order of the district court, and that plaintiffs in error on Decem- 
ber 7, 190S, and after notice and knowledge of the orders of the court below, 
denianded and received .Ï1,000 from Wylie as attorney's fee; and that one 
of said plaintiffs in error, H. V. Morehouse, acting as attorney for Wylie, 
receiver, aud for Stone, after notice and knowledge of said orders, asked the 
state court to order the sale of the property of the compauy and advised that 
court to pay no attention to the action of the fédéral court. 

For those acts the plaintiffs in error were ordered to show cause why they 
should uot be adjudged guilty of contempt of the court below for disobedience 
of its lawful orders. lu auswer to that order they filed affldavits disclaiming 
willful or contemptuous disobedience, but admitting the receipt of $1,000 as 
attorney's fee. l'he matter came où to be lieard on May 26, 1910, aud the 
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court thereupon found that the plaintiffs in error willfiilly, knowingly, and 
contemptuously ylolated Its order restraining Wylie from disposing of the 
property of the corporation in receivlng the attorney's fées so paid them by 
the recelver, and it was ordered and adjudged that they were guiUy of con- 
tempt of court, and that they each be flned ÇlOO; that in default thereof 
they be conimltted to the county jail nutil payment of the fine, or until the 
further order of the court; and that they each be fined the snm of $500. 

H. V. Morehouse, of Reno, Nev., and I. S. Thompson, of Gold- 
field, Nev., for plaintififs in error. 

Joseph Kirk, of San Francisco, Cal, and J. L. Kennedy, of Eurêka, 
Cal., for défendants in error. 

Before GILBERT, ROSS, and MORROW, Circuit Judf es. 

GILBERT, Circuit Judge (after stating the facts as above). [1] 
We find no merit in the contention that the court below had no power 
or jurisdiction to enter the judgment for contempt committed against 
the court wherein the injunction was issued for the reason that that 
court ceased to exist on January 1, 1912, by virtue of the provisions 
of the new Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1167 [U. 
S. Comp. St. Supp. 1911, p. 244]). The District Court vi^as not abol- 
ished by the Judiciary Act in the sensé and with the efifect which is 
contended for. The new Judicial Code, so far as it affected the Dis- 
trict Courts, was but a re-enactment of the existing law. Section 294 
provides that: 

•'The provisions of this aot, so far as they are substantially the same as 
existing statutes, shall be construed as continuations thereof, and not as new 
onactnients." 

And section 299 déclares that the repeal of existing laws or the 
amendments thereof embraced in the act shall not afïect any act donc 
or any right accruing or accrued. 

[2] It is assigned as error that the proceeding in the court below 
was for a criminal contempt, and that the judgment requiring the plain- 
tiffs in error each to pay $500 as remédiai compensation for expenses, 
rosts, and attorney's fées to the petitioning creditors was beyond the 
power and jurisdiction of the court, that in the affidavit upon which 
the proceedings were had no prayer of any kind was made, and no 
relief of any kind was demanded, and that the court had no power to 
grant civil relief where none was demanded. On the argument it is 
contended that, the proceeding for contempt being a criminal proceed- 
ing, the pétition upon which it is instituted must hâve a title of its 
own, and that the charge and the prayer must be as spécifie as an in- 
diçtment, and it is pointed out that the title is "In the Matter of Ex- 
ploration Mercantile Company, a Corporation, an AUeged Bankrupt,". 
and that the order to show cause foUows that caption, and that, there-- 
fore, the same is not a separate proceeding, but a part of the original 
proceeding in bankruptcy. In support of that contention Gompers v.: 
Bucks Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 
797, 34 L. R. A. (N. S.) 874, is cited. In that case the court held that 
a proceeding instituted by an aggrieveu} party to punish the other par- 
ty for contempt for violating the injunction in the suit in which the. 
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injunction order was issued and praying for damages and costs is a 
civil proceeding in contempt, and is part of the main action, and that 
Ihe court cannot punish the contempt by imprisonment for a definite 
term, and that the only punishment is by fine measured in the amount 
■of the pecuniary injury, and that the party against whom the proceed- 
ing is instituted is entitled to the protection of the constitutional pro- 
visions against self -incrimination. 

It is a sufficient answer to the contention to point to the fact that in 
the présent case the punitive élément of the proceeding was clearly only 
incidental, that its aspect was civil and remédiai, and that the primary 
purpose was to protect the estate in bankruptcy. In the judgment it 
was found that Wylie was guilty of contempt in violating the order 
restraining him from disposing of the property of the bankrupt in 
paying $3,000 to Stone, $1,000 to the plaintiffs in errer, $700 to Hobbs, 
and $1,000 to himself. For that Wylie was fined $1,000, and Stone 
was required to pay $3,000, both of which sums were ordered repaid 
for the benefit of the bankrupt's estate. The judgment that the fines 
of the plaintiffs in error should be paid by the clerk to the creditors 
as partial compensation for their costs and attorney's fées in prosecut- 
ing the proceedings was but a provision for the benefit of the estate, 
since the service of the creditors resulted in the restitution to the es- 
tate of $4,000 by means of the proceedings. 

In Kreplik v. Couch Patents Co., 190 Fed. 565, 111 C. C. A. 381, 
the court held that in a proceeding against the défendant in an equity 
suit for violation of its injunction a fine may properly be imposed for 
the benefit of the complainant, measured by the pecuniary injury caus- 
«d him ; that such a fine is remédiai and not punitive ; that it does not 
exclude punishment of the défendant where the contempt has also a 
criminal aspect; and that upon a pétition separate and distinct from 
the original suit the court may in the same proceeding impose a com- 
pensatory fine and also a sentence of imprisonment as punishment. In 
Merchants' Stock & Grain Co. v. Board of Trade, 187 Fed. 398, 109 
C. C. A. 230, it was held that a judgment for contempt against the 
défendants in an equity suit who had violated an interlocutory injunc- 
tion that they pay fines therefor, three-fourths to the complainant and 
one-fourth to the government, is a proceeding to punish a civil con- 
tempt because its chief purpose is to prevent injury to the complainant, 
and because the dominant efi^ect as well as the object of the proceed- 
ing is to coerce the défendant to obey the injunction for the purpose 
of preserving the property of the complainant, and the punitive élé- 
ment in it is subordinate and incidental. 

[3] In the affidavit and the motion upon which the order to show 
cause in the présent case was issued the contempt was fully and spe- 
cifically described, and the object was declared to be the issuance of an 
attachment against the plaintiffs in error for disobedience of the or- 
ders of the court. No objection was interposed in the court below to 
the form or sufficiency of the papers. The parties to the controversy 
treated the proceeding as civil and remédiai, and there was no depriva- 
lion of any constitutional protection. In Aaron v. United States, 155 
Fed. 833, 84 C. C. A. 67, the court said; 
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"It is now tlie recognized rule that the information in a contempt proeeed- 
ing is suffieient if it clearly apprises the défendant of tlie nature ot tlie 
cliarge against liiœ. and no particular form is necessary. * * * if the in- 
formation for the V rit was defective in matter of form, it should hâve been 
talien advantage of ny the défendant in proper manner by motion before going 
to trial. Where the party charged with the contempt appears without ob- 
jection to the sutliciency of the information aud aflidavits by appropriate mo- 
tion, but answers and goes to trial, the objection is deemed as waived." 

[4] It is contended that the judgment is void for the reason that 
the District Court was prohibited by section 720 of the Revised Stat- 
utes (U. S. Comp. St. 1901, p. 581) to issue an injunction to stay the 
proceedings, that the exception in that statute as to cases where in- 
junction s may be authorized by any law rehiting to proceedings in 
bankruptcy is not applicable since under the Bankruptcy Act a stay 
order is authorized only against "a suit founded upon a claim f rom 
which a discharge in bankruptcy would be a release," and it is said 
that the suit in the state court was not founded upon such a claim. 
But the instance so specified is not the only one in which the bank- 
ruptcy court may issue an injunction to stay proceedings in a state 
court. It may also enjoin such a proceeding "where it bas the effect 
to defeat the opération of the bankrupt law by interfering with the 
administration of the debtor's property in bankruptcy." Act July 1, 
1898, c. 541, § 2, cl. 15, 30 Stat. 545 (U. S. Comp. St. 1901, p. 3421). 
The power of the bankruptcy court to administer property in the cus- 
tody of a receiver appointée! in a state court dépends upon whether 
or not such custody tends to defeat the opération of the bankruptcv 
law. In re Knight (D. C.) 125 Fed. 35 ; Hooks v. Aldridge, 145 Fed. 
865, 76 C. C. A. 409. In Re Watts and Sachs, 190 U. S. 1, 27, 23 Sup. 
Ct. 718, 724 (47 L. Ed. 933), Mr. Chief Justice Fuller said : 

"The opération of the bankruptcy laws of the United States eannot be de- 
feated by insolvent conunercial corporations applying to be wound up under 
state statutes. The bankruptcy law Is paramount, and the jurisdiction of the 
fédéral courts in bankruptcy, wheii properly invoked, in the administration 
of the atïairs of insolvent persons and corporations, is essentially exclusive." 

The receiver in the state court was appointed -for the purpose of 
winding up an insolvent corporation. The institution of the suit and 
the appointment of the receiver were an act of bankruptcy, and tended 
to defeat the opération of the bankruptcy law. This court so held in 
Exploration Mercantile Co. v. Pacific H. & S. Co., 177 Fed, 825, 101 
C. C. A. 39. 

[5] It is contended that the plaintiffs in error were not and could 
not hâve been made parties to the bankruptcy proceedings, and that, 
therefore, the District Court had no jurisdiction over tnem, and no 
power to enjoin them. But section 2, cl. 15, gives the bankruptcy 
court power to issue injunctions against persons within the court's 
jurisdiction, whether parties to the bankruptcy proceedings or not, to 
prevent the transfer or disposition of any part of the bankrupt's prop- 
erty. 1 Remington, § 359; In re Hornstein (D. C.) 122 Fed. 266; In 
re jersey Island Packing Co., 138 Fed. 625, 71 C. C. A. 75, 2 L. R. A. 
(N. S.) 560. "To render a person amenable to an injunction, it is nei- 
ther necessary that he should hâve been a party to the suit in which 
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the injunction was issûed, nor to hâve been acfually served with a 
copy of it, so long as he appears to hâve had actual notice." In re 
Lennon, 166 U. S. 548, 554, 17 Sup. Ct. 658, 660 (41 h. Jid. 1110). 

It is contended that as the injunction and the stay order were only 
preliminary and not perpétuai, and were net continued in force by the 
order of the court, they ceased to exist on July 9, 1909, when the ad- 
judication in bankruptcy took place, and that the proceedings herein 
being instituted af ter that date the jurisdiction of the court in that 
behalf had ended. We find no merit in the contention. The injunction 
against the prosecution of the suit ran until the court "shall make fur- 
ther order in the premises," and the restraining order against the dis- 
position of the property ran until the décision of the court upon the 
motion for an injunction, The motion had not been disposed of at the 
time of the adjudication of bankruptcy and during that time the of- 
fense for which thèse proceedings were had was complète; and, even 
if the injunction and restraining order had been thereafter dissolved, 
that fact would hâve no effect upon the right of the court to proceed 
against the plaintiffs in error as for contempt. In Houghton v. Mey- 
er, 208 U. S. 149, 156, 28 Sup. Ct. 234, 236 (52 L. Ed. 432), it is said : 

"A temporary restraining order is distingnished from an interloentory in- 
junction, in tliat it is ordinarily granted merely pending ttie liearing of a mo- 
tion for a temporary injunction, and its life ceases with tlio disposition of 
that motion arfi ivithout further order of the court." 

Piainfififs in error quote the décision in that case as authority for 
their proposition that the restraining orders ceased with the order of 
the court whereby the motion was held under advisement. But that 
order was not a disposition of the motion. If it had any effect on 
the motion, it was but to reaffirm it as the order of the court until the 
décision on the motion. 

There are other assignments of error presenting miner points, in 
none of which do we fînd ground for disturbing the judgment of the 
court below. That judginent is affirmed. 



CRESSEY V. IXTERNATIONATj HARVESTEK CO. OF AMERICA. 

(Circuit Court of Appeals, Ninth Circuit. May 5, 1913.) 

No. 2,194. 

1. Evidence (§ 442*) — Parol Evidence Affecting Writing — Admissibility. 
A writteu contract wUich required plaintitt to dévote his whole and 
undivided time to the service of défendant, and to i)erforu) .sueh service 
to the t)est of his ability, and vi'hich fixed his compensation theretor niust 
be presumed to enibody the entire agreenient of the parties with respect 
to the sulijects dealt with, which are the services to be rendered and the 
considération therefor, and plaintiff cannot recover on an alleged con- 
temporaneous paroi agreement that he should use extraordiuary efforts 
and dévote extra time to tlie worli, and should receive, in addition to the 
stated salary, a bonus or commission nieasured by the results obtained. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. |§ 1874-1897; 
Dec. § 442.*] 

•For other cases see same topic & § numbeb In Dec, & Am. Dlgs. 1907 to date, & Hep'r Indexes 
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2. Masteb and Servant (§ 21*)— Çontbact of Kmpi.otmï;nt — Provisions for 
Termination. 

Where a contrâct for Personal service^ provlded that it mlght be ter- 
mlnated by either party by givlng 30 days' notice, but f urther provided 
tbat the employer mlght termlnate it at any tlme for neglect of duty, 
refusai to foUow instructions, or if it should cousider the employé's work 
unprofltable or undésirable, "in whicli event compensation shall cease the 
day and date the agreemént is terminated," its termination by the em- 
ployer without givlng Its^ reasons was presumably for oue of the causes 
speclfled, and the employé canuot recover compensation after sueh date. 
[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 20, 
21 ; Dec. Dig. § 21.*] 

In Error to the District Court of the United States for the District 
of Oregon ; Robert S. Bean, Judge. 

Action at law by J. A. Cressey against the International Harvester 
Company of America. Judgment for défendant, and plaintiff brings 
error. Affirmed. 

S. A. Keenan, of Seattle, Wash., for plaintiff in error. 
Cole & Cole, of Portland, Or., for défendant in error. 

Before GILBERT and MORROW, Circuit Judges, and WOLVER- 
TON, District Judge. 

WOLVERTON, District Judge. This was an action to recover 
money upon contract. Certain parts of the complaint were stricken 
out upon motion. Subsequently a demurrer was sustained to the com- 
plaint with the clauses thus stricken. Judgment having been rendered 
in favor of the défendant for its costs and disbursements, the plaintifï 
brings his writ of error for review. 

Défendant is a manufacturing institution, engaged in the manufac- 
ture, sale, and distribution of farming implements and machinery. As 
such it employs agents in its service for selling its products and col- 
lecting from purchasers the sales priées. The complaint sets forth a 
great deal by way of inducement. Omitting much of such matter, it 
allèges in substance : That it was the universal practice and custom of 
the défendant company in South Dakota, at ail times mentioned in the 
complaint and for a long time prior thereto, to pay its collecting agents 
a bonus or commission over and above the fixed salary stated in its 
printed contracts, provided the agent reached a certain standard set 
by the company, and kept his expenses below a fixed limit. That the 
company, according to its custom, and for its own spécial reasons, 
uever incorporated the agreemént to pay said commission or bonus in 
its printed contract for the stated salary. That on July 10, 1908, plain- 
tiff was employed as collecting agent at a fixed salary of $125 a month 
in addition to a bonus or commission as hereinafter stated. That in 
the agreemént represented by said printed form, and in accordance 
with the universal practice and custom of the défendant and its agents, 
the latter were not to be engaged in any other business, nor to be em- 
ployed by any other person or company, while in def endant's employ, 
and were to be paid a fixed salary and ail their necessary expenses. 
That on or about July 1, 1908, défendant, through its gênerai agent, 

•For other cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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J. C. Sheldon, at Sioux Falls, S. D., solicited plaintiff to enter its em- 
ploy as such collection agent, requesting him to sign one bf its printed 
contracts at a fixed salary of $125 per month. That at that time 
plaintiff vvas familiar with défendant company's custom of paying said 
bonus or commission, and as an inducement and considération for the 
plaintifï's signing the said contract défendant, through its said gênerai 
agent, promised and agreed that, if plaintiff would sign said contract 
and enter into its employ, and continue therein during the balance of 
1908 and ail of 1909, it would pay him, in addition to the fixed sal- 
ary as stated in said printed contract, a bonus or commission for the 
year 1909 as more specifically hereinafter set out. That, relying abso- 
lutely upon defendant's promise and agreement to pay the said bonus 
or commission, plaintiff signed one of defendant's printed contracts, 
wherein the fixed salary is stated at $125, a copy of which contract 
(bearing date July 13, 1908) is annexed to the complaint, marked "Ex- 
hibit A." That $125 per month was not the real considération for the 
exécution and delivery of the contract, but was only a part thereof. 
said bonus or commission being the real incentive and considération 
for plaintiff 's entering into defendant's employ, which défendant well 
knew. That at the time of the signing of the printed agreement and 
the exécution and delivery thereof, and in considération of plaintiff's 
signing and executing the same, and as an inducement for his signing 
and executing said contract, défendant promised and agreed that, if 
plaintiff wouid use extraordinary efforts in the handling and collection 
of its commercial paper, reduce his personal expenses to the limit fix- 
ed in the schedule, dévote extra time to the collection and securing of 
said paper and the performance of other services for the défendant out- 
side of and beyond that required by said printed contract, such as work- 
ing overtime on holidays, Sundays, and nights, and on desperate claims 
or those considered uncollectible, and remain in its employ until Jan- 
uary 1, 1910, and, further, if plaintiff collected desperate claims ag- 
gregating $2,500 between January 1, 1909, and January 1, 1910, the 
total cost and expense to défendant for the collection of its paper in 
cash or secured notes not exceeding the following schedule, plaintiff 
should receive as a commission or bonus the différence between the 
amount fixed by said schedule and the actual cost and expense to de- 
fendant: "For the first eight months of the year— that is, from Jan- 
uary 1 to September 1, 1909 — per cent, cost on cash collected, 7 per 
cent.; per cent, cost on claims secured, 5 per cent. For the four 
months of the year from September 1, 1909, to January 1, 1910, per 
cent, cost on cash collected, 2 per cent.; per cent, cost on claims se- 
cured, 2 per cent." That, relying upon said promise and agreement of 
the défendant, plaintiff signed the written contract and entered into 
the service of the défendant company. That plaintiff was enabled to 
collect cash between January 1, 1909, and September 1, 1909, $22,373.- 
53, and to renew and secure notes and claims during the same period, 
$12,340.05. That the total expense incurred by plaintiff during the 
period, including his salary, was $1,590.41. That plaintiff collected cash 
from September 1, 1909, to January 1, 1910, $112,140.29 and renewed 
and secured notes to the amount of $11,290.24. That his total expense 
in making such collections and procuring renewalà was $884.47. That 
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plaintiff collected more than $4,000 desperate claims during the same 
period. That plaintiff earned thereby the total sum of $2,172.78, no 
part of which has been paid except $89.82, leaving a balance due from 
défendant to plaintiff of $2,082.96. 
The contract (Exhibit A) provides as follovvs: 

"That the first party hereby hires the second party to serve and to perforiu 
such dutles and at such places as it inay from time to tinie direct ; and the 
second party agrées to faithf nlly ' perform to the best of hls ahility ail the 
duties and responsibilities of such service, and to dévote his whole and un- 
divlded time to the party df the flrst part during the continuance of this con- 
tract, and not to engage, or to be èngaged, nor to be interested in other busi- 
ness during the existence of this contract. 

"In considération the flrst party will pay to the second party at the rate 
of one hundred twenty-flve and no/ioo dollars ($125.00) per month and neces- 
sary traveling expenses actually incurred in the business while away from 
Aberdeen, g. D., his home or usual place of résidence. 

"This contract to be in force from 15th day of August, 1908, until canceled, 
which may he done by either party hereto, without liability for damage, by 
giviug written notice." 

On August 10, 1909, plaint!iï and défendant entered into another 
contract of like nature, in which the défendant agreed to pay plain- 
tiff the sum of $137.50 per month and necessary traveling expenses, 
which contract is set out, marked "Exhibit B," and made a part of the 
complaint, and as to which it is alleged that it was entered into under 
the same terms and conditions and understanding as the previous con- 
tract marked "Exhibit A." 

The second cause of action is for a month's salary in the sum of 
$125, and is based upon a contract, a copy of which is attached to the 
complaint, marked "Exhibit D." This contract provides, among other 
things, that: 

"Either party may tcrminate this agreement by giving thirty days' notice 
to the other party. The flrst party may terminate the agreement at any time 
for neglect of duty, refusai to follow instructions, or should it consider .sec- 
ond party's work unprotitable or undeslrable, in which event compensation 
shall cease the day and date the agreement is termlnated." 

[1] The principal question presented for our détermination is 
whether the written contract embodies in légal intendment the entire 
understanding of the parties as it relates to the plaintiff's employment 
by the défendant. Strictly speaking, the question is not, whether that 
which it is sought to hâve added to the written contract is matter vary- 
ing the terms thereof, but whether the matter is or is not already in- 
tegrated; that i s, in légal effect, written into the mémorial which the 
parties hâve adopted as the final embodiment of ail the terms and con- 
ditions of their contract. Mr. \¥igmore, in his admirable work on Evi- 
dence (Vol. 4, p. 3409), puts the proposition thus : 

"When a légal act is reduced Into a single riiemorial, ail other utterances 
«f the parties on that topic are legally immaterlal for the purpose of deter- 
nilning what are the terms of their act." 

Speaking further to the subject (page 3426), the same author says: 
"The inqulry is whether the writing was Intended to cover a certain sub- 
ject of n^gptiation; for, if it was uot, then the writing does not embody 
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the transaction on that subject; and one of the circumstances of décision 
will be whether the one subject is so associated with the others that they 
are lu effeet 'parts' of the same transaction, and therefore, if reduced to writ- 
ing at ail, they must be governed by the same writing." 

And again the learned author, still pursuing the same subject (pages 
3426, 3427), says : 

"Whether a particular subject of negotiation is embodied by the writing 
dépends wholly upon the intent of the parties thereto. * • * In deciding 
upon this intent, the chief and most satisfactory index for the judge is found 
in the circumstance whether or not the particular élément of the alleged ex- 
trinsic negotiation is dealt with at ail in the writing. If it is mentioned, 
covered, or dealt with in the writing, then presumably the writing was meant 
to represent ail of the transaction on that élément; if it is not, then proba- 
bly the writing was not intended to embody that élément of the negotiation." 

An illustration is cited from Webb v. Plummer, 2 B. & Aid. 746, 
'750, as follows : 

■■Where there is a written agreement between the parties, It is naturally 
to be expected that it will coutain ail the ternis of their bargain. But, if it 
is eutirely silent as to the terms of quitting, it may let in the custom of the 
country as to that particular. If, however, it spécifies any of those terms, 
we must then go by the lease alone." 

Another illustration may be found in National Wire Bound Box 
Co. V. Healy, 189 Fed. 49, 57, 110 C. C. A. 613, 621 : 

"The question lias been raised whether, in the light of the existlng written 
contracts entered into between appellee and appellants, the conversations con- 
stituting the 'gênerai verbal agreement' are admissible at ail. We tliink they 
are. ïhe written agreements were not intended to merge and embody the un- 
derstanding between the parties on the subject of the ownership of future 
inventions, but only to define the rlghts of the parties with respect to the par- 
ticular city or territory for whicli a license was then to be granted. As al- 
ready stated, the gênerai understanding and agreement between the parties 
was one thing; it fixed their relations to each other. The particular writ- 
ten agreements was another and a différent thing; they were only the modus 
Vivendi of carrylng ont the gênerai understanding as business conditions and 
opportunity developed. There is no ground, therefore, for applying the nile 
of law that verbal conversations are nierged in a subséquent written agree- 
ment; for thèse subséquent written agreements were not accepted or acted 
upon by the parties as a written embodiment of the verbal agreement." 

In the light of this method of examination as stated by Mr. Wig- 
more, we quote from counsel's brief (not being able to obtain the 
book) what Mr. Greenleaf has to say upon the subject: 

"Even though there has been an intégration — i. e., a réduction of a trans- 
action to a final and exclusive written mémorial — yet, .since several trans- 
actions may be consummated by the same parties at the same time of nego- 
tiation, and since the parties may intégrale one of thèse transactions and 
not another or may integrate one part of a transaction and not another part, 
It is, of course, always open to show that the intégration was partial only ; 
and in sUch case the terms of the remainder, not covered by the written 
mémorial, may be gleaned from anything said or done by the parties Inde- 
peudently of the writing. EfCect is given to the written mémorial as ex- 
cluslvely representing the terms of the transaction, but only because the par- 
ties hâve so Intended it, and therefore only so far as the parties hâve in- 
tended It. Since ail dépends thus on the parties' Intention as to the ex- 
tent or scope'of the intégration, the application of the prlhciple vvlU dépend 
almost entirely on the circumstances of each case, Ineluding the klnd of 

206 F.— 3 
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transaction, the usual terms o( such transactions, the scope of the wrlting, 
and the surrounding circumstances of the partlcular negotlation. No de- 
talled rules can be formulated ; and the working of the prlnciple can best 
be understood by noticing its application In particular Instances." 1 Green- 
leaf on Eridence (16 Ed.) 445. 

The principle must be recognized and applied that the transaction 
should be considered in the light of ail the facts and circumstances 
surrounding and attending it which may by légal inference hâve in- 
duced or prompted the parties in their understanding when the writ- 
ten mémorial was executed by them. The complaint is very full as 
to ail matters of inducèment leading up to the exécution, and there 
seems to exist no good reason why the controversy may not be de- 
termined as well upon the demurrer as otherwise. 

A close analysis of the contract in the light of the foregoing au- 
thorities will serve in large measure to détermine the issue. It is 
alleged, in brief, that the plaintiff, being aware of the custom of the 
défendant to pay its collecting agents over and above the salary fixed 
by the company and specified in its printed contracts, provided the 
agent earned through his commissions a greater sum than such speci- 
fied salary, signed one of such printed contracts. It further appears 
that he signed another more than a year later. The written contract 
provides that plaintiff shall perform such duties and at such places 
as the company may from time to time direct, shall faithfully per- 
form, to the best of his ability, ail the duties and responsibilities of 
such service, shall dévote his whole and undivided time to the com- 
pany during the continuance of the contract, and shall not engage nor 
be interested in other business during the time. The company agrées 
to pay plaintiff for his services $125 per month by the first contract, 
and $137.50 by the second, and his necessary traveling expenses actual- 
ly incurred. It is further alleged in this relation that the défendant 
company, in considération that plaintiff would sign thèse contracts, 
use extraordinary efforts in making collections and securing claims, 
dévote extra time to such work, perform other services outside of 
that required by the written contracts, and reduce his personal ex- 
penses to the limit fixed in the schedule, promised and agreed to pay 
plaintiff a commission or bonus equal to the différence between the 
amount fixed by the schedule, namely, 7 per cent, on cash collected 
and 5 per cent, on claims secured between the dates of January 1 and 
September 1, 1909, and 2 per cent, on cash collected and claims se- 
cured betwen September 1, 1909, and January 1, 1910, and the actual 
cost and expense to the défendant for making collections and secur- 
ing claims, including the salary of the plaintiff as fixed in the writ- 
ten contracts. Thus it will be seen that the alleged additional con- 
tract, read in connection with the written contracts, accords to the 
plaintiff for his services, ordinary and extraordinary, and for over- 
time, the fixed salary named in the written contracts, together with the 
excess of commission called a bonus above the cost of collections in- 
cluding such salary. Now, the éléments of each of thèse contracts are 
simply the considération and the service to be rendered. The con- 
sidération under the written contracts is the sums named therein. The 
considération under the alleged verbal contract is, in effect, the sums 
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named in the written contracts plus the bonus, because the défendant 
Company is required to pay to the plaintiff the sums named in the 
written contracts as a part of the expense of collecting and securing 
claims. This as it respects one of the éléments of thèse contracts. 
As to the other élément, the plaintifif agrées, under his written con- 
tracts, to dévote his "whole and undivided time" to the service of the 
défendant company. Under the alleged added or supplemental con- 
tract, he agrées to make extraordinary efforts and dévote extra time to 
the service, but both contracts contemplate the giving of his personal 
services, the one ordinary and the other extraordinary, to the défend- 
ant Company. Thèse éléments are the subjects dealt with by the par- 
ties in tiie transaction touching plaintiff's employment. As to the con- 
sidération, the same subject-matter enters in part into both the con- 
tracts, and as to the service, the same subject-matter is, in efïect, dealt 
with, namely, the "whole and undivided time" of plaintiff- — call it or- 
dinary or extraordinary. It is somewhat anomalous that a person en- 
gaging to dévote his whole time to a service should be able to dévote 
extra time thereto, where the service is personal. So that, under the 
rule laid down by Mr. Wigmore, there is such an association and near 
relation of the subject-matter dealt with and comprised by the writ- 
ten contract and the alleged oral contract as that it must be presumed 
that the parties intended to incorporate ail their negotiations relative 
to the subject-matter into one mémorial or contract, which must be 
held to be evidenced by the written contract. 

It thus appearing that the subjects with which the parties dealt in 
their negotiations are the same in both contracts, the written and the 
alleged verbal contract, it foUows that the alleged paroi agreement 
cannot be held to constitute the considération or inducement for en- 
tering into the written contract, nor can the paroi agreement be held 
to be collatéral to such written agreement. Neither are we disposed 
to adopt the fraud theory which seems to prevail in Pennsylvania. 
It does not help plaintiff's contention to style the resuit of the transac- 
tion a fraud, when it is considered that the writing itself was freely 
signed, with admitted knowledge of its entire contents and meaning. 
Atchison, T. & S. F. Ry. Co. v. Vanordstrand, 67 Kan. 386, 73 Pac. 
113. 

[2] As to the second cause of action, the défendant was authorized 
to discharge the plaintiff when it should consider his work unprofit- 
able or undesirable. This constituted défendant the judge of when 
plaintiff's work was profitable or unprofitable to it, or whether it was 
désirable that it be continued. Having discharged the plaintiff sum- 
marily and without specifying its reasons therefor, it is probable that 
it was for one of thèse causes. 

Thèse considérations lead to the affirmance of the Judgment, and it 
is so ordered. 
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L. A. BECKER CO. v. GIIX. 

In re OSBORN CONFECTIONERT CO. 

(Circuit Court of Appeals, Eighth Circuit. May 29, 1913.) 

No. 3,817. 

1. BaNKRUPTCY (§ 184*)— COXDITIONAL Sale— Recokd. 

Where a contract of conditional sale of a soda fountaln to a baukrupt 
was never recorded as required by the Missouri law in wlilcli state tbe 
banlirupt reslded, it was void as to subséquent gênerai creditors of the 
buyer and hls trustée in bankruptcy. 

[Ed. Note. — For other cases, ses Banlcruptoy, Cent. Dig. U 275-277; 
Dec. Dig. § 184.*] 

2. Bankruptcy (§ 166*) — Mobtgages — Préférences. 

A banlirupt, baving purchased a soda fountaln from claimant under a 
conditional contract of sale wbich was never recorded, three days be- 
fore bankruptcy proceedings were commenced executed a cbattel mort- 
gage on the fountaln to the seller, which was inimedlately recorded. At 
this tiine, liowever, the bankrupt was hopelessly insolvent, and claim- 
ant's représentatives had reasonable ground to belleve a préférence was 
Intended, and would resuit from the mortgage. Held, that the mortgage 
was void as against the bankrupt's trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 
255-258 ; Dec. Dig. § 100.*] 

3. Bankruptcy (§ 345*) — Conditional Sale — Chattel Mortgage — Invalid- 

ITY — RiGiiTS OF Subséquent Creditors. 

Where a contract of conditional sale executed by a bankrupt was In- 
valid because not recorded, and a chattel mortgage on the sanie property 
executed three days before bankruptcy was void as a préférence, the 
right of subséquent creditors to urge such objections was défensive 
merely against the seller so as to invalidate a lien giving a préférence 
on distribution in bankruptcy, and did not entitle such creditors to 
priority in the distribution of proceeds as against the seller, who on 
flling his clalm as a gênerai one was entitled to participate equally with 
such subséquent creditors in the distribution of the bankrupt's estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §S 531, 532, 
534, 539, 540; Dec. Dig. § 345.*] 

Smith, Circuit Judge, dissentlng. 

Appeal from the District Court of the United States for the Western 
District of Missouri ; Arba S. Van Valltenburg, Judge. 

In the matter of bankruptcy proceedings of the Osborn Confection- 
ery Company. From an order denying a pétition of the L. A. Becker 
Company for the proceeds of a soda f ountain and appurtenances in the 
hands of Charles S. Gill, trustée in bankruptcy, and postponing peti- 
tioner's claim to the claims of subséquent creditors, petitioner appeals. 
Modified and affirmed. 

Edwin A. Krauthoff, of Kansas City, Mo. (Alexander New and E. 
J. Geittman, both of Kansas City, Mo., on the brief), for appellant. 

Lester W. Hall, of Kansas City, Mo. (Justin D. Bowersock and In- 
ghram D. Hook, both of Kansas City, Mo., on the brief), for appellee. 

Before SANBORN, HOOK, and SMITH, Circuit Judges. 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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HOOK, Circuit Judge. This is an appeal from an order denying 
the pétition of L. A. Becker Company, the appellant, for the proceeds 
of a soda foimtain and appurtenances in the hands of the trustée in 
bankruptcy and postponing its gênerai claim against the bankrupt's 
estate to the claims of subséquent creditors. 

[1] The property was sokl by the appellant to the bankrupt about 
five months before the proceedings in bankruptcy were begun upon 
a contract reserving title in the vendor. The transaction occurred in 
the state of Missouri. The contract of sale was never recorded. 
Three days before the proceedings were begun the bankrupt gave the 
appellant a chattel mortgage upon the same property to secure the 
price then fîxed somewhat in excess of the amount specified in the 
prior contract, and the mortgage was promptly recorded. In the in- 
terval between the contract and mortgage the bankrupt incurred other 
debts in its business aggregating more than the value of the property 
in question. The mortgage is said to bave been substituted for the 
contract, but the appellant claims under each independently, and also 
that, aside from any rights under those instruments, the property was 
originally obtained from it by f raud of the bankrupt. 

In First National Bank v. Connett, 73 C. C. A. 219, 142 Fed. 33, 5 
L. R. A. (N. S.) 148, we held that in Missouri the lien of a chattel 
mortgage does not corne into existence until the instrument is re- 
corded or possession is taken under it; and, while neither is donc, it 
is void as to subséquent gênerai creditors or a trustée in bankruptcy. 
In McElvain v. Hardesty, 94 C. C. A. 399, 169 Fed. 31, the above rule 
was held applicable to contracts of conditional sale in that state. We 
are satisfied with those décisions, and therefore will not reconsider 
them. We think the construction of the state statutes and décisions 
is Sound, and, in addition, makes for the observance of the letter and 
spirit of the registry lavv's and business honesty. 

[2] But it is urged that, even if appellant fails on the contract, it 
has a valid lien by the chattel mortgage. As already observed, the 
mortgage was taken and promptly recorded three days before the pro- 
ceedings in bankruptcy were commenced. But a thorough considéra- 
tion of the évidence convinces us that at that time the bankrupt was 
hopelessly insolveot, and that the représentatives of appellant had 
reasonable grounds for believing a préférence was intended and would 
resuit. Counsel rely too greatly upon the représentations of the prés- 
ident of the bankrupt in the face of the fact which must bave clearly 
appeared when the mortgage was taken that his statements and his 
promises were altogether unreliable. Of course, too much of obser- 
vation and inquiry suggested by it should not be required of a creditor 
seeking security, but he ought to do what a creditor would naturally 
and ordinarily do when not f earf ul of the bankrupt act ; he should 
not carefully pick his way to avoid information. As to the claim that 
the original sale to the bankrupt was induced by false and f raudulent 
représentations, it is sufficient to say that no rescission or efïort at réc- 
lamation on that ground occurred before the proceedings in bank- 
ruptcy were commenced. 

[3J One other question remains: The trial court, having held the 
unrecorded contract of conditional sale void as to creditors who be- 
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came such after it was executed, then ruled that, while appellant 
might prove îts claim as a gênerai creditor, it could not participate 
equally with them because they, the subséquent creditors, had an équi- 
table lien on the property in question superior to the prior gênerai 
creditors, and were first entitled to the proceeds. The court followed In 
re Wade (D. C.) 185 Fed. 664, and Simmons v. Gréer, 98 C. C. A. 
408, 174 Fed. 654. We think the right of the subséquent creditors is 
merely a défensive one against the holder of the contract of conditional 
sale who has failed to comply with the registry statute, and that it is 
not a lien giving them a préférence upon distribution in bankruptcy. 
It prevents the successful assertion against them of an unrecorded in- 
strument, but does not in addition confer an affirmative right against 
others. In such cases the défense against the unrecorded instrument 
is generally due directly or primarily to the provisions of the statute. 
In a broad sensé the statute is founded upon considérations of justice 
and equity which are recognized and frequently referred to by the 
courts in construing and applying it, but it was not intended by such 
références to give the parties so protected a substantive lien superior 
to others. If the holder of the unrecorded instrument made no claim 
on it, but was content to be a gênerai creditor, it would hardly be con- 
tended that subséquent creditors upon discovering its existence could 
bring it up themselves as ground for a lien or préférence over cred- 
itors otherwise of the same class. It does not seem admissible that 
the existence of such a lien should dépend upon the assertion of the 
unrecorded instrument by the holder and his failure. Equity has a 
large place in the administration of the bankruptcy law, but so far as 
may be without disturbing positive rights the dominant note is that 
"equality is equity." An assignment for the benefit of creditors which 
is vacated by proceedings in bankruptcy may yet be used to defeat, 
for the benefit of the estate, an intervening exécution levy. Reed v. 
McIntyre, 98 U. S. 507, 25 L. Ed. 171. Section 67f of the présent act 
(Act July 1, 1898, c. 541, 30 Stat. 565 [U. S. Comp. St._1901, p. 3450]) 
provides that liens obtained by légal proceedings within four months 
prior to the filing of the pétition in bankruptcy shall be void unless the 
court préserves them for the benefit of the estate. In First National 
Bank v. Staake, 202 U. S. 141, 26 Sup. Ct. 580, 50 L. Ed. 967, liens 
of attaching creditors void under the section cited were nevertheless 
preserved for the ti'ustee against a prior unrecorded conveyance by 
the bankrupt which solely regarded was valid between the parties and 
as to the trustées. And the property so saved was for the gênerai es- 
tate, not for a spécial class of creditors. If in the case at bar liens 
had been obtained by the subséquent creditors by judicial proceedings 
within the four months, they would, in the discrétion of the court, 
hâve been set aside or retained for the benefit of the gênerai estate in 
bankruptcy. Yet, it is urged that by an équitable lien, purely by con- 
struction, the subsecjuent creditors regardless of proximity in time to 
the bankruptcy proceedings secure a préférence they might not hâve 
been able to get by industrious resort to the courts. In equity it would 
appear that when appellant's contract is out of the way its right of 
participation is equal to that of subséquent creditors. Its property en- 
riched the estate of the bankrupt as well as theirs, and to deny it a 
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ratable participation would be an undue punishment for an ineffectuai 
attempt to secure or protect itself . It is suggested that In re Bothe, 
97 C. C. A. 547, 173 Fed. 597, is autliority for the ruling of the court, 
but it was made clear in the opinion in that case that the subséquent 
creditors alone sought the proceeds of the mortgaged chattels, and, 
being successful, no one olDJected when the trial court classed the 
mortgagee with them for distribution. In re Abell, 117 C. C. A. 243, 
198 Fed. 484, is a nearer approach. In that case ail the creditors who 
proved claims, except the mortgagee, became such while the mortgage 
was tinrecorded. The court denied them a préférence over the mort- 
gagee who, having abandoned the mortgage, obtained an allowance as 
an unsecured créditer. We think the proceeds of the property in ques- 
tion are assets of the gênerai estate and that appellant is entitled to 
participate ratably with ail unsecured creditors. 
As so modified the order is affirmed. 

SMITH, Circuit Judge (dissenting). I concur in the foregoing opin- 
ion so far as it afiirms the judgment of the District Court, but re- 
spectfully dissent f rom the modification made of its order. 

The District Court held that the proceeds of the soda f ountain should 
be distributed to the creditors who became such between the time of 
the conditional sale and the filing of the chattel mortgage but allowed 
the claim of L. A. Becker Company as a gênerai creditor against the 
estate of the bankrupt. In its decree the District Court contented it- 
self with deciding that the funds be distributed in accordance with 
the principles announced in In re Wade, 185 Fed. 664. That was a 
case decided by the same judge and fuUy considers the question, and 
I shall not in gênerai review the authorities there cited, but fully con- 
cur in ail that is there said concerning them. 

This court has decided that the chattel mortgage created a voidable 
préférence, and the question now under considération is with référ- 
ence to the conditional sale contract. The case is one of construction 
of the Missouri statute on the subject. That law is as follows: 

"Conditional Sales Void as to Creditors Unless Recorded. — In ail cases 
where any Personal property shall be sold to any person, to be paid for in 
whole or in part in installments, or shall be leased, rented, hired or deliv- 
ered to auother on condition that the same shall belong to the person pur- 
chasing, leasing, renting, hiring or recel ving the same whenever the amount 
paid shall be a certain sum, or the value of such property, the tltle to the 
same to remain to the vendor, lessor, renier, hlrer or dellverer of the same, 
iintil such sum, or the value of such property, or any part thereof, shall hâve 
been paid, such condition, in regard to the tltle so remaining until such pay- 
ment, shall be void as to ail subséquent purchasers in good faith, and cred- 
itors, unless such condition shall be evidenced by wrlting executed, acknowl- 
edged and recorded as provided in cases of mortgages of Personal property." 
Section 2880, Revised Statutes of Missouri, 1909. 

The language of this statute is slightly différent from that in référ- 
ence to chattel mortgages, but the majority opinion announces that 
this court has construed them as identical in meaning and refuses to 
reconsider the question of différences in verbiage. It has been, held 
by the courts of Missouri that a chattel mortgage is, while unrecorded, 
void as against both prior and subséquent creditors, yet if bef ore a 
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prior creditor obtains a lien the mortgage is recorded, or if the rnort- 
gagee takes possession that will defeat the prior creditor in his efforts 
to assert his claim as superior to the mortgage. But this is not true of 
a creditor vvho became such subséquent to the giving of the mortgage 
and before the moi^tgage was recorded or the mortgagee took posses- 
sion. Landis v. McDonald, 88 Mo. App. 335. And the same ruling 
was announced by this court in the First National Bank of Buchanan 
County V. Connett, 142 Fed. 33, 7Z C. C. A, 219, 5 L. R. A. (N. S.) 148. 
Whether the law is the same in référence to conditional sales dépends 
upon whether the word "subséquent" towards the close of section 2889 
modifies creditors as well as purchasers, but that is not material hère. 
In First National Bank of Buchanan County v. Connett, this court 
said: 

"Such a inortgiifre is aiso utterly vold as to simple coiitract creditors wlio 
extendetl crédit after it was given and wlio liave secured no title or lieu by 
imrcliase, exécution, attaclimeut. or otherwise. As to theni tlie suliseqnent 
recording of tlie in.strunient is of no elïect; it caiinot he asserted ugainsl the 
anforcement of their demands." 

The opinion quotes the maxim "equality is equity," but, of course, 
this does^ not mean that one party to litigation may not hâve superior 
equities which control the détermination of the case. 

This court in In re Bothe, 97 C. C. A. 547, 173 Fed. 597, said: 

"As betweeu the mortgagee and those dealing with and extending crédit to 
the inortgagor subséquent to the date of the mortgage and prior to the re- 
cording of it, there is an obvious equity in favor of the latter." 

Assuming that section 2889 of the Revised Statutes of Missouri re- 
fers only to subséquent creditors, it positively déclares that as to them 
the contract of conditional sale is void, and yet the majority hold that 
the owner is entitledto set it up and take under it a pro rata share of 
the proceeds of the property. 

The question under considération is not one of gênerai law, but 
of Missouri law. Did the property pass to the trustée subject to an 
équitable lien in favor of creditors subséquent to the conditional sale 
contract ? I think it did. Assuming there are no prior creditors and 
the holder of the conditional sale contract bas a claim nine times as 
great as the aggregate of the claims of the subséquent creditors and 
that the property sells for just enough to pay the subséquent creditors 
under this décision do they get their claims paid in full? No. They 
get 10 per cent, of their claims or of the amount the property sells 
for and the vendor gets 90 per cent, of the gross proceeds under his 
contract which is expressly declared to be void as to them. 

The only case cited by the majority which seems to me to in any 
manner sustain the holding is the very brief opinion in Re Abell, 117 
C. C. A. 243, 198 Fed. 484. In that case a bank had a claim for $19,- 
208.58 of which $9,800 had been secured by an unrecorded chattel 
mortgage which had been abandoned. "A dividend having been de- 
clared, Lacy, the trustée, filed a pétition, alleging that ail of the cred- 
itors who had proved claims became such creditors between the date 
of the mortgage and the date of its filing, and asked that the bank be 
barred from claiming any of the proceeds of the mortgaged goods un- 
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til thèse creditors had been paid in full. This pétition was denied by 
the référée." 

To hâve sustained the appHcation in that case in its fullness would 
hâve required the court to hold net only that the subséquent creditors 
were entitled to be paid in full before the bank could dravv anything 
upon its debt secured by a chattel mortgage, but before it could draw 
anything upon the $9,400 of its claim which had never been secured by 
chattel mortgage. Manifestly such an order could not be made. The 
court in that case said : 

"It is (Jifiicult to see how any support for the trustee's position can be 
lound in tlie cases cited by lils counsel. In re Bottie, 173 Fed. 597, 97 C. 
C. A. 547; In re Wade (D. C.) 185 Fed. 6C4." 

The court did not announce that either of thèse cases was overruled, 
but that they failed to furnish any support for the trustee's position, 
and of course that was true. 

A holding that one is not entitled to participate under a chattel 
mortgage or a conditional sale contract is not a holding that he is not 
entitled to participate under claims never secured by chattel mortgage 
or conditional sale contract. It is manifest the court did not mean to 
overrule those cases, and it is equally manifest that In re Wade is on 
ail fours with the case at bar. 

I regard the case of Simmons v. Gréer, 98 C. C. A. 408, 174 Fed. 
654, in the Circuit Court of Appeals of the Fourth Circuit, as sub- 
stantially on ail fours with this case, and as fully sustaining the trial 
court. 

I entertain no doubt that the case should be affirmed without mod- 
ification. 



BEADLEY LtJMBER CO. v. BEADLEY COUNTY BANK et al. 

(Circuit Court of Appeals, Eighth Circuit. May 2, 1913.) 

No. 3,820. 

1. Banks and Bankijstg (§ 161*) — Collections — Dbafts — Mode of Payment. 

A bank, holding a draft for collection, is not authorized to accept any- 
thing but money in payaient thereof. 

[Ed. Note. — For other cases, see Banks and Banking, Cent Dig. §§ 554- 
561, 564; Dec. Dig. § 161.*J 

2. MoNEY Eeceived (§ 1*) — Natuke and Eléments of Action. 

An action for money recelved will only lie where the défendants hâve 
received money, the property of plaintiff. under such circumstanees as to 
be obllged by natural justice, good conscience, right, and equity to re- 
fund. 

[Ed. Note. — For other cases, see Money Eeceived, Cent Dig. § 1; Dec. 
Dig. § 1.*] 

3. Money Eeceived (§ 12*) — Money Paid on False Voucheb. 

Plaintlff's manager having applied to a lumber company for a loan of 
Ç5,000, the lumber company borrowed the amount from défendant bank 
on a note signed by it and indorsed by A. and others, certain of its of- 
ficers, depositlng plalntiff's note for the same amount as collatéral. On 
maturity of the note A., the secretary of the lumber company, drew on 
plaintlff's manager for Jf650, and on plaintiff, through the bank, for $4,- 
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492, the balance of the amount necessary to pay the loan; the draft on 
plaintlff being marked "Customer's Draft" and sent by the bank to Its 
correspondent for collection. On présentation thereof to plaintiff's man- 
ager, he took up the draft by a voucher on plaintiff's home office at St. 
Louis, falsely stating that it was "to apply on timber purehased." This 
voucher was never seen by défendant bank, which, havlng been pald by 
its correspondent before the voucher was presented to plaintlfC, credlted 
the amount with the $650 draft on the lumber eompany's note, by which 
it was satisfied and surrendered. The books of plaintlfE's branches in 
charge of sueh manager were audited in June and December, 1910, and 
In January, 1911 ; but the falslty of the voucher was not discovered un- 
til October of that year. On March 7, 1912, plaintifC sued to recover the 
money as having been paid under mlstake of fact after the lumber Com- 
pany had become Insolvent. HeJd that, plaintifC having been deeeived by 
its own agent into paying the voucher, and défendant bank having col- 
lected the money as a mère agent of the drawer of the draft, without 
notice that it had been obtalned on a false voucher, and the maker of 
the note to the bank having become insolvent. défendants could not be 
said to hâve money belonglng to plaintlff, which In equity and good con- 
science they ought not to keep, and hence plaintlff could not recover. 

[Ed. Note.— For other cases, see Money Rcceived, Cent. Dig. §§ 38, 39; 
Dec. Dig. § 12.»] 

In Error to the District Court of the United States for the Eastern 
District of Arkansas ; Robert E. Lewis, Judge. 

Action by the Bradley Lumber Company against the Bradley County 
Bank and others. From a judgment for défendants, plaintiff brings 
error. Affirmed. 

Ratcliffe & RatcHffe, of Little Rock, Ark., Luther E. Mackall, of 
Baltimore, Md., and Thomas C. Hennings, of St. Louis, Mo., for 
plaintifï in error. 

John T. Hicks, of Little Rock, Ark., for défendant in error Colvin. 

U. M. Rose, W. E. Hemingway, G. B. Rose, D. H. Cantrell, and 
J. F. Loughborough, ail of Little Rock, Ark., for other défendants in 
error. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

SMITH, Circuit Judge. The Bradley Lumber Company, located at 
St. Louis, maintained lumber mills at Warren, Ark., and at Lumber- 
ton, Miss. It was a considérable purchaser of lumber lands in the 
vicinity of its mills. Mr. John F. Forsythe purehased for the plaintiff 
many of thèse lands and was manager of both the mills named. About 
the Ist of December, 1909, Mr. Forsythe applied to the Lagle Stave 
& Lumber Company, of Hennitage, Ark., for a loan of $5,000, and it 
made the loan, but to secure the moîiey borrowed it from the défend- 
ant, the Bradley County Bank, on a note signed by the Lagle Stave 
& Lumber Company and indorsed by M. J. Anders, G. B. Colvin, and 
J. M. Adams. It is not clear whether the loan was made to Forsythe 
in his individual capacity, or to the Bradley Lumber Company ; but 
the note by the Lagle Stave & Lumber Company to the Bradley County 
Bank recites that one note of the I^radlev r..umber Company for $5,- 

*For other cases see same lopio & § xumbkk in Dec. 4i Am. Uigs. 1907 to date, & Rep'r lafle.xess 
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000, with interest from December 12, 1909, at 10 per cent., due March 
2, 1910, has been deposited as collatéral security for the payment of 
the principal note. About March 17, 1910, by direction of Mr. For- 
sythe, Mr. M. J. Anders, who was secretary of the Lagle Stave & Lum- 
ber Company, and who had indorsed the note of that company to the 
Bradley County Bank, drew on Mr. Forsythe individually for $650, 
and on the Bradley Lumber Company, through the Bradley County 
Bank, for $4,492. Both drafts were paid, but the draft on the Brad- 
ley Lumber. Company for $4,492 is the only one material hère. The 
draft was dated at Hermitage, Ark., March 17, 1910, and called upon 
the Bradley Lumber Company to pay at sight to the order of the Brad- 
ley County Bank $4,492. This was plainly marked: "Customer's 
Draft." l't was sent for collection by the Bradley County Bank to the 
Merchants" & Planters' Bank at Warren. Upon its présentation Mr. 
Forsythe took up the draft and issued to the Merchants' & Planters' 
Bank a voucher on the Bradley Lumber Company at St. Louis for the 
amount thereof. This voucher contained the following untrue state- 
ments : 

"To take Jasper Anders draft — to apply on timber purchase— Cap Asst Vou 
[capital asset voucher] will be issued when deal is consummated." 

On this same day the Merchants' & Planters' Bank forwarded the 
amount of the Anders draft to the Bradley County Bank and sent for- 
ward the voucher for collection, and it was subsequently paid on the 
21st of March at St. Louis by the Chicago Lumber & Coal Company, 
who owned the Bradley Lumber Company, and was charged to its ac- 
count. This voucher was never seen by the Bradley County Bank, 
who had been paid by the Merchants' & Planters' Bank long before it 
was presented to the Bradley Lumber Company, and neither the Brad- 
ley County Bank, the Lagle Stave & Lumber Company, M. J. Anders, 
G. B. Colvin, nor J. M. Adams had any knowledge that Forsythe had 
drawn on his company for the money by a false voucher. 

[1] Of course, the Merchants' & Planters' Bank had no authority 
to receive in payment of this draft of Anders anything but money, 
and if they took this alleged false voucher they did it upon their own 
responsibility, and that fact was known at the time to Mr. Forsythe. 
After this money had been received by the Bradley County Bank, by 
an understanding with the Lagle Stave & Lumber Company and Mr. 
Anders it was credited upon the note of the Lagle Stave & Lumber 
Company ; and, it being paid by such crédit and an additional crédit 
on account of the $650 draft drawn on John F. Forsythe, its note was 
satisfied and was surrendered to the maker. 

The bocks of the Warren branch were audited in June or July, 1910, 
and again in December, 1910, and January, 1911, but the fact that this 
voucher was false was not discovered. About June or July, 1911, M'r. 
Forsythe ceased to act as manager at Warren, and was succeeded by 
Mr. J . L. Jamison ; but Mr. Forsythe continued for some time as man- 
ager at Lumberton. Later he surrendered that position, and shortly 
thereafter died. The books were not again audited until in Novem- 
ber, 1911. In the meantime, in October, 1911, the Bradley Lumber 
Company discovered the voucher was false; but not until Mârch 7, 
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1912, was this suit brought to recover the amount of money as having 
been paid under a mistake of fact. 

The Lagle Stave & Lumber Company, M. J. Anders, and J. M. 
Adams demurred to the complaint, and G. B. Colvin moved to s^rike 
his name f rom the complaint, which motion seems to hâve been treated 
as a demurrer, and thèse demurrers were ail sustained. The case was 
theii tried to a jury as against the Bradley County Bank, and at the 
conclusion of the évidence, both parties having asked a directed ver- 
dict, the jury, upon the direction of the court, returned a verdict for 
the Bradley County Bank, and the Bradley Lumber Company sued out 
a writ of error, assigning : 

"First. ïlie court erred iu sustalning the demurrers of the défendants M. 
J. Anders, G. B. Colvin, and J, M. Adanis to the complaint, and dlsniissiug 
the complaint as to them and each of tliem. 

"Second. The court erred in not directing a verdict for the plaintiff, Brad- 
ley Lumber Company, as requested by it. 

"ïhlrd. The court erred iu directing a verdict for the défendant Bradley 
County Bank. 

"Fourth. That the court erred as a matter of law and fact in flnding that 
'there are equities on the part of the bank of such a substantial character 
that they are not overcome by the mère contention that it still has the riglit 
to go out and sue the makers, including the Lagle Company. It appears that, 
If it should sue and recover a judgment, it would be. in large part, at least, 
worthless. I feel that thèse facts are sutticient to defeat the équitable right, 
if it is so called, on behalf of the plaintiff to recover.' 

"Fifth. The court erred in finding as a matter of fact that the plaintiff, 
Bradley Lumber Company, was guilty of lâches in the premises. 

"Sisth. The court erred in finding against the plaintiff upon the pleadings 
and évidence in said cause, and that said flnding is contrary to law and the 
facts as stated in the pleadings and évidence in said cause." 

There is no spécification of errors in plaintiff's brief as required by 
rule 24 of this court. We will, however, vvithout intimating that it 
vvill be done in other cases, consider briefly the errors assigned in the 
District Court. 

Upon the trial it appeared that, at the time of the collection of the 
debt in question and the payment of the note of the Lagle Stave & 
Lumber Company, it was a going concern owning some hardvvood and 
pine lands and a lumber mill and was worth $8,000. Just when it 
ceased to be solvent does not appear ; but at the time of this suit its 
mill had been burned down, and it was worth, ail told, from $100 to 
$125, aside from a claim in a baiikrupt court at Cleveland, Ohio, 
amounting to about $600. 

It is manifest that, if this draft had not been paid, the entire note 
could hâve been coUected of the Lagle Stave & Lumber Company, and 
therefore nothing would hâve been collected from the indorsers who 
were upon it, Messrs. Anders, Colvin, and Adams. The mistake was 
in no sensé attributable to the Bradley County Bank. It was in this 
transaction a mère agent for the collection of the Anders draft, and 
received the money as such agent, and subsequently by agreement 
credited it upon the Lagle Stave & Lumber Company note. The mis- 
take was in no sensé attributable to the Bradley County Bank, the 
Lagle Stave & Lumber Company, or to Anders, Colvin, or Adams. 
It was solely attributable to the misconduct of the plaintiff's agent. 
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who is now dead, and the information that the money was paid upon 
an untrue voucher was never communicated to any of the défendants 
for substantially two years, and for about five months after it was con- 
fessedly discovered. 

[2] This was an action which at common law would hâve been as- 
sumpsit for money had and received. While this was an action at 
law, it was based upon the broad equities of the plaintiff. Such an 
action would lie if the défendants had received money, the property 
of the plaintiff, under such circumstances as to be obliged by natural 
justice, good conscience, right, and eauity to refund. Bayne et al., 
Trustées, v. United States, 93 U. S. 642, 23 L. Ed. 997; United States 
V. State Bank, 96 U. S. 30, 24 L. Ed. 647; Merchants' Bank v. United 
States, 96 U. S. 36 note, 24 L. Ed. 648 note. 

"Assuuipsit for money had and received is an eqnitable action to recover 
iMick uioney wliicli tlie défendant In justice oiight not to retaln, and it niay 
be said that it lies in most, if not ail. cases where the défendant has nioneys 
of the plaintiff which, ex lequo et bono, he oua:ht to refund." Nash v. Towne, 
ô Wall. 680, 702, 18 L. Ed. 527. 

In such cases, if the défendant may in good conscience retain the 
money in his hands, there can be no recovery. Barr v. Craig, 2 Dali. 
151, 1 L. Ed. 327; Mlorris v. Tarin, 1 Dali. 147, 1 L. Ed. 76. 

In Cary v. Curtis, 3 How. 235, 246, U L. Ed. 576, Mr. Justice 
Daniel said : 

"The action of assunipsit for money had and received, it is said by Lord 
Mansfield (Burr. 1012, Moses v. Macl^'arlen), will lie in gênerai vi'henever the 
défendant has received money which is the property of the plaintiff, and 
which the défendant is obliged by the tics of natural justice and equity to 
refund. And by Buller, Justice, in Stratton v. Rastail, 2 T. R. 370, 'that this 
action has been of late years extended on the prlnclple of its belng consid- 
ered lilie a bill in equity, and therefore, In order to recover money In this 
form of action, the party must show that he has equity and conscience on his 
side, and could recover in a court of equity.' Thèse are the gênerai grounds 
of the action as glven from high authority. There must be room for implica- 
tion as between the parties to the action, and the recovery must be ex œquo 
et bono, or it can never be. If the action is to dépend on the princlples laid 
down by thèse judges, and especially by Buller, a case of hardship merely 
could scareely be founded upon them; much less could one of injustice or 
oppression, nor even one wliich arose from irregularity or Indiscrétion in 
the plaintiff's own conduct. So far as the liabillty of agents in this form of 
action appears to hâve been considered, the gênerai rule certainly Is that 
tlie action should be brought against the principal, and not agalnst a kûown 
agent, who is dlscharged from llabllity by a bona fide payment over to his 
principal, unless anterior to maklng payment over he shall hâve had notice 
from the plaintiff of his right and of his intention to clalm the money. The 
absence of notice will be an exculpation of the agent in every Instance. And 
with regard to the effect of the notice in flxing liabillty upon the agent, that 
effect is dépendent on the known powers of the agent and the character of 
his agency. If, for instance, the agent was known to be a mère carrier or 
vehicle to transfer to his employer the amount received, payment to the agent 
with such knowledge, althougli accompanied with a déniai of the Justice of 
the demand, would seem to exelude every Idea of an agreement express or 
iuiplied on the part of the agent to refund, and could furnish no ground for 
this action agalnst the agent who should pay over the fund received to his 
principal." 

[3] It will be observed that the plaintiff company was deceived by 
its own agent into paying this voucher; that the Marchants' & Plant- 
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ers' Bank had no authority to accept anything but cash on the Anders 
draft, and in doing so it acted wholly upon its own responsibility, and 
this fact was well known to the plaintiff company's agent; that the 
money was remitted by the Merchants' & Planters' Bank three days 
bef ore this voucher was ever presented ; that the Bradley County Bank 
collected the money as a mère agent of Anders, and without any no- 
tice or knowledge of the matters complained of in effect turned the 
money over to Anders by crediting it upon the note on which he was 
indorser and surrendering the note; that subsequently the maker of 
the note became insolvent, and no one except those secondarily liable 
remained for the bank to sue ; that for five months after the plaintiff 
discovered the fraud of its agent it gave no notice to the Bradley 
County Bank or any other of the défendants; that the parties can 
none of them be restored to statu quo if compelled to refund this 
money under such circumstances. 

Quite persuasive upon this subject is the opinion of the Suprême 
Court of Michigan delivered by Cooley, Judge, in First Nat. Bank of 
Détroit v. Burkham, 32 Mich. 328. It is there said : 

"The beauty and value of the rules governing commercial paper consist 
In their perfect certainty and reliabillty. They would be worse tlian nseless 
if tbe ultimate responsibility for such paper, as between payée and drawee, 
both acting in good faith, could be œade to dépend on the motives which iu- 
fluenced the latter to honor the paper. The best view that can be taken of 
this case for the plaintlfCs below is that there was a mutual mistake of fact 
under which the bank discounted and the drawees paid the bill. Conceding 
this, why should the drawees be allowed to transfer the loss to the bank? 
TJsually, when one of two parties equally innocent must suffer, the law 
leaves the loss where it bas chanced to fall ; but in a case like this, if the 
law should assist either party on the ground of mutual mistake, it certainly 
should not be the drawees. This suit seeks to reverse the rule of commer- 
cial law, and transfer from the accepter to the payée the responsibility which 
the former assumes by acceptance, and which the law leaves there." 

Somewhat to a similar effect is the opinion of the Circuit Court of 
Appeals of the Second Circuit in Riverside Bank v. First Nat. Bank 
of Shenandoah, 74 Fed. 276, 20 C. C. A. 181, in which it is said: 

"Upon principle, where the holder of a note présents it at the bank at 
which it Is made payable, receives the money, and surrenders the paper, the 
transî^ction is, in effect, a purchase from the holder. It is a completed trans- 
action, which cannot be rescinded, except for fraud, or In case of mutual mis- 
take." 

We are convinced that neither equity, good conscience, justice, nor 
right compels the défendants to refund, and the judgment of the Dis- 
trict Court is affirmed. 
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UNITED STATES v. KENNEDY. 

(Circuit Court of Appeals, Fifth Circuit June 2, 1913.) 

No. 2,330. 

Public Lands (§ 11*) — Govebnment Ownership — Action for Conversion of 
TuRPENTiNE — Défenses. 

Whoever buys public land, or an interest thereln, from an entryman 
holding no patent, but only a final receipt, buys chargea with knowledge 
of the law tliat the government has authority, for proper cause, to cancel 
such receipt at any time before issuance of a patent ; and where It is 
subsequeutly canceled he cannot défend agalnst an action by the United 
States for conversion of timber or turpentine from the land on the ground 
that he was a bona flde purchaser. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 9, 11-13; 
Dec. Dig. § 11.» 

Cancellation of entries, certificates, receipts, warrants, or transfers 
prior to issuance of patents to public lands, see note to Northern Pac. 
Ry. V. United States, 101 C. C. A. 120.] 

In Error to the District Court of the United States for the South- 
ern District of Mississippi ; Henry C. Niles, Judge. 

Action at law by the United States against G. M. Kennedy. Judg- 
ment for défendant, and plaintifï brings error. Reversed. 

Wm. H. Armbrecht, Sp. Asst. Atty. Gen., and R. C. Lee, U. S. 
Atty. of Jackson, Miss. 

J. I. Ford, of Pascagoula, Miss., and Richard Wm. Stoutz, of Mus- 
kogee, Okl. (W. A. White, of Gulfport, Miss., on the brief), for de- 
fendant in error. 

Before FARDEE and SHELBY, Circuit Judges, and GRUBB, Dis- 
trict Judge. 

SHELBY, Circuit Judge. This is an action brought by the plain- 
tifï in error against the défendant in error for conversion. In some 
of the counts the property alleged to be converted is described as crude 
turpentine, and in others as spirits of turpentine. In each count the 
thing converted is alleged to hâve been obtained from pine trees on 
land belonging to the government. The action is based, therefore, on 
an alleged trespass and in jury to property of the plaintifï. 

The défendant filed the f ollov^^ing plea : 

"And for a further and spécial plea in this behalf to the several counts 
set forth In this déclaration, and numbered from 1 to 12, inclusive, the said 
défendant says that, prlor to the happening of the matters and things thereln 
complained of, said land described in the first count of said amended déclara- 
tion (being the same land whereon it is complained by the plaintifE that the 
trees grew from which said turpentine and rosln described in ail of said counts 
was taken) was the homestead of one Annie May Hartfleld, and the plaintlff, 
the United States, through its Land Department, did issue to said Annie 
May Hartfleld on October 30, 1902, a receiver's final receipt, showing that 
said Annie May Hartfleld had complied with the United States homestead 
laws and was entitled to a patent for said land, and which under the laws 
and practice of the United States Land Department could at any time there- 
after be exchanged for a iiateut, and that while said final receipt was out- 
standlng, and upon faith thereof, this défendant acquired from said Annie 

*FoT other-casea see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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May Hartfield, or her grantees, a right to operate upon said tiniber and trees 
growing upon said land for turpentine purposes, and that the said turpentine 
and rosin so taken by this défendant from said land described in said 
amended déclaration, for the alleged conversion of whicli this suit Is brought, 
was taken by tlils défendant, under the authority of said lease and final 
certiflcate, before this défendant had any knowledge, or notice that said cer- 
tificate had been canceled, and in fact before said certilieate was canceled, 
ail of which the défendant is ready to verify." 

The plaintiff demurred to the plea, alleging several grounds, three 
of which are as f ollows : 

(a) "Because the plea does uot allège that the turpentine and rosin alleged 
to hâve been taken by Kennedy was taken before the final certificate was 
canceled, but only allèges that It was taken by Kennedy prior to the tinie 
when Kennedy had knowledge or notice that the final certificate had been 
canceled." 

(h) "Because the fact, if It be a fact, that Kennedy had no notice or knowl- 
edge of the cancellation of the final certiflcate before the conversion of the 
turpentine and rosin for which this suit was brought is no bar to the plain- 
tifC's right to recover." 

(c) "Because it appears from the said plea that the final certificate was, 
prior to the institution of this suit, canceled, and the fact, if it be a fact, 
that the turpentine and rosin for the alleged conversion of which tliis suit 
was brought was taken by the said Kennedy under the authority of the al- 
leged lease and the said final certificate before the same was canceled, and 
while the said final certificate was outstanding, constitutes no bar to the 
plaintiff's right to recover, because by the cancellation of this final certificate 
any right or authority which the said Anna May ITartfleld may hâve had, 
by reason of the existence of the said final certificate, was, Ity the cancella- 
tion of the saine, canceled, annulled, and abrogated, and that such cancella- 
tion related back to the date of the original entry. and annulled and destroyed 
and abrogated any right, if any, which the said Anna May Ilartfleld may 
hâve had from the date of the original honiestead application." 

The court overruled the demurrer. The plaintiff dechned to plead 
further. Final judgment was entered against the plaintiff. The plain- 
tiff assigns that the District Court erred in overruling the demurrer to 
the plea. 

The question to be decided is whether or not the plea states a légal 
défense to the action. 

The plea does not deny the conversion of the turpentine. It sets 
up a right and title to it, and states the facts on which the right is 
based. In brief, it is that the turpentine was taken from trees on the 
homestead of Anna May Hartfield, and that the plaintiff, by its Land 
Department, on October 30, 1902, had issued to her a final certificate, 
and that, after the final certificate was issued, and while it was out- 
standing, the défendant obtained a turpentine lease, which authorized 
him to go on the lands and box the trees thereon and take the tur- 
pentine, and that this was donc before the défendant had notice "that 
said final certificate had been canceled." The defendant's right, as- 
serted by the plea, is a purchase from a homesteader holding a final 
certificate, which certificate the plea shows has been canceled. The 
plea showing the cancellation of the final certificate shows that the 
plaintiff has not only the légal title to the land from which the turpen- 
tine was taken, but that the outstanding equity created by the final cer- 
tificate no longer exists. The plea is intended to set up in an action 
at law the défense of innocent or bona fide purchaser without notice. 
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The main question raised by the record is whether or net the pur- 
chaser of turpentine rights from an entryman holding a final certifi- 
cate, who enters on the homestead and boxes the pine trees and takes 
from them the turpentine, can défend, when sued by the government 
for conversion, on the ground that he is an innocent purchaser with- 
out notice; the final certificate, without the knowledge of the pur- 
chaser, having been canceled. 

The décision of the question requires the considération of the na- 
ture and effect of the final certificate and the efifect of the cancellation 
by the Land Department of the certificate. 

The final certificate vests the entryman with an équitable title to the 
land, and shows, prima facie, that he is entitled to a patent convey- 
Ing to him the légal title. The légal title remains in the government 
till the issuance of the patent. Although the holder of the final cer- 
tificate has the équitable title, it is subject to the jurisdiction and con- 
trol of the Land Department of the government, and, for proper 
cause, it may cancelthe certificate. Up to the time the patent is is- 
su ed, the proceedings in the Land Office, like interlocutory judgments 
•of courts, may, for cause, be vacated and annulled. After the patent is 
îssued and delivered, resort must be had to the courts by the govern- 
ment or by an adverse claimant who would annul the patent. 

The plea shows the purchase from the holder of the final certificate, 
but it also shows that the certificate and entry hâve been canceled. 
The légal title to the land had never been divested out of the govern- 
ment. The cancellation of the final certificate destroyed the outstand- 
ing equity. Whoever buys from the entryman, holding no patent, but 
only a final certificate, buys charged with knowledge of the law that 
the government has authority, for proper cause, to cancel the final 
certificate. The entryman can convey no greater right than he has. 
It cannot be that, although the government retained the right, for 
cause, to cancel the certificate as against the entryman, this power and 
right could be defeated by a mère transfer of his claim by the entry- 
man to a third party. The certificate having been canceled, the équita- 
ble title of the entryman or his transférée no longer exists. A trans- 
férée of an entryman, who purchases before the issuance of the patent, 
the entry being subsequently canceled, does not occupy the position of a 
bona fide purchaser. It is so decided in Hawley v. Diller, 178 U. S. 
476, the reasons being stated and many authorities cited on pages 484 
to 488, inclusive, 20 Sup. Ct. 986, 44 L. Ed. 1157. We find no dé- 
cision of the Suprême Court in conflict with this view. 

It is true that it has been held in a later case that the second head- 
note in Hawley v. Diller, supra, goes further than, and does not con- 
form to, the opinion of the court, which it is intended to condense for 
the convenience of the profession. In gênerai terms, that headnote 
States that a purchaser from an entryman "cannot be regarded as a 
bona fide purchaser * * * unless he become such after the gov- 
ernment, by issuing a patent, has parted with the légal title." This 
headnote, to conform to the opinion, should hâve been confined to 
cases in which the équitable title of the entryman was subsequently 
canceled by the Land Department. If an entryman holding a final 
certificate transfer the same, his transférée may become a bona fide 
206 F. — 1 
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purchaser, if such certificate be not canceled by the Land Department, 
but a patent be issued thereon. United States v. Détroit Lumber 
Company, 200 U. S. 321, 337, 26 Sup. Ct. 282, 50 L. Ed. 499. When 
it is considered that in Hawley v. Diller, supra, the court was dealing 
with a case where the entry had been canceled, and in United States 
V. Détroit Lumber Company, supra, it was considering a case in which 
no cancellation occurred, but in which the patents were issued, there 
is no conflict in the two opinions. The latter case criticises the work 
of the reporter in the first case in not hmiting the second headnote to 
cases in which the entry had been canceled; but it does not, as we 
understand it, overrule or limit what was decided by the court in the 
first case. 

It is a gênerai doctrine of equity that one who purchases from a 
vendor who has only an équitable title, and who is chargeable with 
notice that another holds the légal title, takes only such rights as bis 
vendor had, and cannot défend against the holder of the légal title 
as a bona fide purchaser. It is not in conflict with, but confirmatory 
of , this rule to hold, as was held in the Détroit Lumber Company Case, 
supra, and m United States v. Clark, 200 U. S. 601, 607, 26 Sup. Ct. 
340, 50 L. Ed. 613, that one who purchases from an entryman holding 
a certificate that carries only an équitable title, but who, subséquent to 
such purchase, obtains a patent conveying the légal title, may défend 
as a bona fide purchaser, because, by the doctrine of relation, the title 
is treated as taking efïect at the date of the entry. 

If the final certificate had not been canceled, and the patent had 
been issued to the entryman or bis transférée, in the instant case, then 
a différent rule would prevail, and a sale of the land, or an interest 
in the timber on it, although made before the issuance of the patent, 
would be effective, because the patent opérâtes to transfer the title, 
not only from its date, but from the inception of the équitable right 
upon which it is based. A purchaser, therefore, from one holding a 
final certificate which is never canceled, but on which ultimately a 
patent is duly issued, may défend a suit to cancel the patent, on the 
ground that he is a bona fide purchaser. United States v. Détroit 
Lumber Company, supra. 

We are of the opinion that the case at bar is controlled by Hawley 
v. Diller, supra. 

The Land Department, as a spécial tribunal, has confided to it the 
administration and exécution of the laws for the disposition of the 
public lands. It has the power to review its prior ruHngs, and to can- 
cel existing entries and ail proceedings prior to the issuance of the 
patent. This power is not arbitrary nor unlimited, and can be exer- 
cised only after notice to parties in interest, who must bave opportun- 
ity to défend, but, when exercised, as shown by the plea in this case 
alleging the cancellation of the final certificate, its action, being brought 
to the notice of the court collaterally, and not by direct attack, must 
be deemed vaHd. If, after the cancellation of the final certificate to 
Hartfield, the government had issued a patent to another, such pat- 
entée could hâve maintained an action against any one who eut and 
took timber from the land, or who took gum from the trees on it, 
pending such patentee's application for a patent, although the très- 
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passer acted by authority of one who held the final certificate, which 
was subsequently canceled. Peyton v. Desmond, 129 Fed. 1, 63 C. C. 
A. 651, and cases there cited. If the government, by its patent, after 
the cancellation of the final certificate, can confer such right of ac- 
tion on another, it follows that it can itself maintain such action in 
cases where, after cancellation of the final certificate, it grants no 
patent, but retains the title. 

There are other defects in the plea, making it amenable to the de- 
murrers ; but it is not necessary to consider them. 

The circumstances under which the purchase was made may affect 
the question of the measure of damages, but that matter is not now 
before the court. 

The judgment is reversed, and the cause remanded, with instruc- 
tions to sustain the demurrer to the plea. 



MOSES V. LONG-BELL LUMBER CO. 
(Circuit Court of Appeals, Fiftli Circuit. June 2, 191.3.) 

No. 2,-328. 

1. Public Lands (§ 109*) — Costroversy Betwekn E^îtbymen — Jueisdiction 

or CouBTS, 

A final receipt issued to a liomestead entryman does not divest the ti- 
tle of tlie United States, but confers only an equity ; and until tlie issu- 
ance of a patent jurisdiction to caneel the entry and certificate for proper 
cause, and to permit another entry, remains in the land department, and 
so long as its action is not illégal or arbitrary a court is without jurisdic- 
tion to interfère to décide which of the two entrles is valid. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. § 307; Dec. 
Dig. § 109.* 

Cancellation of en tries, certiflcates, receipts, warrants, or transfers 
prior to issuànce of patents to public lands, see note to Northern Pac. 
Ry. Co. V. United States, 101 C. G. A. 120.] 

2. Public Lands (§ 138*) — Sale of Timbek by Homebtead Entetman — 

RiGHTS OF PUBCHASEB ON CANCELLATION OF ENTBY. 

A purchaser of standing timber from a homestead entryman holding 
only a final receipt is chargeable with notice that the légal title is in the 
goveriiment, and that the certificate is subject to cancellation by the land 
department for cause, and, where it is so canceled, cannot claim, as a 
bona fidè purchaser, better title than his vendor had. 

[Ed. Note.— For other cases, see Public Lands, Cent. Dig. § 368; Dec. 
Dig. § 138.* 

Bona flde purchasers, see notes to United States v. Détroit Timber & 
Lumber Co.^ 67 0. 0. A. 13 ; McClure v. United States, 111 C. C. A. 4.] 

3. Public Lands (§ 110*)— Cancellation of Homestead Entry — Statutory 

Limitation. 

The directing of an investigation by a spécial agent of the land de- 
partment Within two years from the time final proof was submitted and 
final receipt Issued on a homestead entry is sufficient to bar the opéra- 
tion of the proviso in Act March 3, 1891, c. 561, § 7, 26 Stat 1098 (U. 
S. Comp. St. 1901, p. 1521), that after the lapse of two years from the 
Issuance of such final receipt, "and when there shall be no pending cou- 
test or protest against the validlty of such entry, the entryman shall be 

•For other caaès see same topio & § numbek In Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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entltled to a patent" ; and esrecially is sueh direction sufficient where It 
was niade because of a protest ffled within tfte two years. 

[Ed. Note.— For other case.s, see Public Lands, Cent. Dig. §§ 308, 300; 
Dec. Dig. § 110.*] 

Appeal from the District Court of the United States for the West- 
ern District of Louisiana ; Aleck Boarman, Judge. 

Suit in equity by the Long-Bell Dumber Company against Walter 
Moses. Decree for complainant, and défendant appeals. Reversed. 

Tliis is a suit iii ecpiity, iiroujïht by tlie Long-1'ell I,nuiber Company, a 
Missouri corporation, af^ainst Walter Jloses, a citixeu ot I>oiiisiana. For cou- 
venieuce, the appellee wlll be rei'erred to as tlie plaintifï, and the api)ellant 
as the défendant. The subject ol the eontroversy is the tiniber ou 120 acre.s 
of land. 

The purpose of the bill is to establish by decree tbe plaintiff's title to the 
timber, enjoin the défendant who is iu possession, from cutting the tiniber, 
and to enjoin hini from proveutiug tlie plaintif!' from cutting the timber. The 
questions Involved in the case eau oiily lie uiade clearer by a coudeused state- 
inent of the facts alleged in tlie bill. 

On Noveniher 14, lf%05, Susie L. Wellborn made a homestead entry of tlie 
land in question, and on Octobcr 4, 1!)01. having luside the necessary proof, 
.she received a final certificate. On .January 11, 1002, she, for a valuable 
considération, coiiveyed ail the tiniber on tlie land to the plaiutiff. On Au- 
gust 29, 1903 — 1 year 10 uioiiths and 25 days after the issuance of the final 
certificate to Susie L. Wellborn — James Sloser "reported" to the Conimis- 
sioner of the General Land Office that Snsie L. Wellborn had never resided 
on the land. This communication of James Moser is not eopied in the bill, 
but it is referred to in the opinion of the Secretary of the Interior — made a 
part of the bill — as a "protest" flled by James Moser "within two years" 
from the issuance of the final certificate. On September 21, 1003, the Com- 
niissioner of the General Land Office directed a spécial agent to investigate 
the entry in référence to Moser's protest. On August 6, 1904, Abel Hinims 
filed a contest, wliicli was "allowed," but was afterwards dismissed on I>e- 
cember 14, 1905. Ou Deceniber 30, 1905, Siumis presented a second contest; 
but this affldavit was rejected by the Commissioner for the reason that, "uii- 
less canceled as a resuit of the investigation ordered by office letter P, dated 
September 21, 1903, the entry is eonfirined by the jiroviso to section 7, Act 
March 3, 1891." On August 2, 1906, an adverse report was submitted against 
the Wellborn entry by a spécial agent, and on September 4, 1906, the entry 
was suspended, and the local oiflcers were instructed to proceed against the 
entry under the circular of February 14, 1906. Notice was served ou Susie 
L. Wellborn. She denied the charges and applied for a hearing. On Janu- 
ary 18, 1907, a contest of the entry was flled by William A. Moses. and lie 
was allowed to intervene and become "a party to the contest," and the Land 
Department instructed the local ofiicers to entitle the case "The Uulted States 
of America and William A. Moses, Plaintilïs, v. Susie L. Wellborn and the 
Long-Bell Lumber Company, Défendants." On May 28, 1908, testiniony was 
submitted on both sldes, and on September 14, 1908, the Register and Re- 
ceiver of the General Land Office found that Susie L. Wellborn had not re- 
sided on the clalm during the llfe of the entry and that the improvements 
were not habitable, and recommended the cancellation of the entry and final 
certificate. Susie L. Wellborn and the Long-Bell Lumber Company appealed 
to the Commissioner of the General Land Office, and the local décision was 
affirmed by the Commissioner. The Long-Bell Lumber Company then appealed 
to the Secretary of the Interior, and, on September 14, 1909, the Secretary 
of the Interior affirmed the décision of the Commissioner. The opinion of the 
Secretary of the Interior shows, as before stabed, that the protest of James 
Moser was flled within two years of the date of the final certificate. The 
opinion concludes by saying that "the department bas carefully considered 
the record in this case, and is of the opinion that the conclusions reached by 

•For other cases see same topic & § nwmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the local offlcers and your office are correct." The plaintlff, the Long-Bell 
Liimber Company, niade efforts to revlew this décision canceling the entry 
of Susie L. Wellborn, but It was adhered to by the Secretary of the Interior. 

Ou December 16, 1909, the défendant, Walter Moses, œade application to 
enter the land, William A. Moses havlng waived his right, and on that day 
Walter Moses was allowed to enter the land as a homestead, and an original 
certiflcate of homestead entry was issued to hini. Ile is in possession of 
the land, claiming and cuttiug the tir.ilier thereou, and refusiug to let the 
plaintiff go on the land and eut the tlmber. 

ïhe United States has not intervened in the case, and Susie L. Wellborn 
is not a party to the suit. 

ïhe défendant. Walter Moses, dennu-red to the bill. 

After overruling the dennirrer, the IMstrict Court, on the averments of the 
bill, decreed: 

"That the défendant, W^alter Moses, holds the tlmber upon the land [de- 
scrlblug it] as trustée for the Long-Bell Lumber Conuiany, and that tlie tim- 
ber upon said land beloiigs to said plaintiff, the Long-Bell Lumber Company, 
and that the tltle to said tlmber lie, and the same is hereby, vested in plain- 
tiff, the Long-Bell Lumber (Company. * * * 

"That the défendant, Walter Moses, be, and he Is, hereby enjoined and 
restrained froni interfering wlth. cutting, transferring, selling. or in any man- 
ner disposing of any of the tlnjber upon the above-described lands, or from 
taking possession of any of said tiniber. 

"And tlie said défendant. Walter Moses. be, and he Is. hereby ordered and 
directed to permit the plaintiff. the Long-Bell Lumber Company, to eut and 
remove the tlmber upon and from said land." 

Walter Moses, the entrynian In possession of the land, and sole défendant. 
appeals to this court, and assigns, with various spécifications, that the Dis- 
trict Court erred in the decree rendered. 

Frank E. Powell, of De Ridder, La., for appellant. 

William R. Thurmond, of Kansas City, Mo., W. H. Scheen, of 
Shreveport, La., and Léon Sttgar, of Lake Charles, La. (Baker, Botts, 
Parker & Garwood, of Houston, Tex., on the brief), for appellee. 

Before SHELBY, Circuit Judge, and NEWRMN and GRUBB, 
District Judges. 

SHELBY, Circuit Judge (after stating the facts as above). The 
claim asserted by the plaintifif to the timber is that of a purchaser from 
a homestead entrywoman holding a final certiflcate, which certiflcate, 
subséquent to the purchase, was canceled. The claim and possession 
of the défendant are based on the allowance by the Land Department 
of his application to enter the land as a homestead, and an original 
homestead entry certiflcate issued to him after the cancellation of the 
entry and final certiflcate of the plaintiff's vendor. The légal title to 
the land remains in the government, no patent having ever been is- 
sued. The plaintiff contends that it was entitled to the relief prayed 
for in the bill, and granted by the decree, because : (1) Susie L. Well- 
born, by reason of the issuance of the flnal certiflcate to her, was the 
owner of the land, and had the right to sell and convey it, and the 
right to sell and convey the timber, and that, by the conveyance to 
the plaintiff, the plaintifif now has the right to eut and remove the 
same ; (2) that the plaintiff, having paid her $2,000 for the timber, 
relying on her right, as shown by the final certiflcate, to sell the same, 
and having no knowledge of any fraud on her part, or defect in her 
claim, is entitled to the protection of the court as an innocent pur- 
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chaser for value ; and (3) that the Land Department had no right to 
cancel the final certificate issued to Susie L. Wellborn, after the lapse 
of two years from its issuance, because such cancellation is in con- 
flict with section 7 of the act of March 3, 1891 (26 Stat. 1098). 

[1] 1. The final certificate is issued on an ex parte showing of im- 
provements, cultivation, and occupancy. The certificate does not con- 
fer title. The légal title remains in the government till the issuance 
of the patent. The final certificate only confers an equity. If it be 
made to appear that the entry was fraudulent, and the proof ofl^ered 
to obtain the certificate was false, the Land Department may vacate 
the entry and cancel the certificate. The holder of the certificate has 
no right not subject to the proper review and control of the Land De- 
partment. Orchard v. Alexander, 157 U. S. 372, 15 Sup. Ct. 635, 39 
L. Ed. 737. That the équitable right conferred by the certificate is 
entirely within the jurisdiction and control of the Land Department, 
and that the courts, as a gênerai rule, will not interfère with the pro- 
cédure of the Land Department before the issuance of the patent, is 
reaffirmed by the Suprême Court in Plested et al. v. Abbey et al. (April 

7, 1913) 228 U. S. 42, 33 Sup. Ct. 503, 57 L. Ed. , and United 

States ex rel. v. Lane (March 17, 1913) 228 U. S. 6, 33 Sup. Ct. 407, 
57 L. Ed. . 

The bill shows that James Moser reported to the Commissioner of 
the General Land Office that Susie L. Wellborn had never resided 
upon the land. The Commissioner directed a spécial agent to inves- 
tigate the entry. Another contestant was permitted to intervene in 
the samecase. Notice was given to Susie L. Wellborn, and her vendee 
— -the plaintiff hère — also became a party to the contest. Evidence 
was offered by both parties. On the trial the entry and certificate 
were canceled, and on appeal, finally to the Secretary of the Interior, 
the cancellation was affirmed. The Land Department had jurisdiction 
of the controversy, and the bill affirmatively shows that it was not act- 
ing in an arbitrary manner. This décision deprived the entrywoman 
of ail interest in the land, and necessarily deprived lier vendee of 
any apparent interest in the tirnber. The légal title remaining in the 
government, the controversy was necessarily within the jurisdiction 
of the Land Department, and, its action not being illégal or arbi- 
trary, the District Court could not hâve interfered in behalf of the 
entrywoman, for so long as the légal title remained in the govern- 
ment the Land Department was the proper tribunal to settle the con- 
troversy. Cosmos Co. V. Gray Eagle Co., 190 U. S. 301, 23 Sup. Ct. 
692, 47 L. Ed. 1064. It is clear, therefore, that if the controversy 
hère was between Susie L. Wellborn, the entrywoman, and the de- 
fendant, who entered the homestead after the cancellation, the légal 
title still remaining in the government, the District Court could not 
properly interfère to décide which of the two entries was valid. It 
certainly could not divest the title out of the government, cancel in 
effect the second entry, and deprive the Land Department of its stat- 
utorv jurisdiction to settle such controversies. 10 Ency. of U. S. Sùp. 
Ct. Reps. 265, 266. 

[2] 2. The plaintiff, therefore, is constrained to contend that, al- 
though the entrywoman may hâve lost her rights and be without rem- 
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edy in the District Court, it is entitled to protection as a bona fide pur- 
chaser for value without notice. 

We cannot see how the plaintiflf, as the vendee of Susie L. Well- 
born, can hâve any better title than she had. It must be remembered 
that throughout thèse transactions the government had, and now has, 
the légal title to the land as matter of law, and that the plaintiff, pur- 
chasing from one who holds, not a patent, but a final certificate, was 
chargeable with notice that the légal title vi^as in the government, and 
that the certificate, for cause, was subject to cancellation. 

If the légal title to land is in A., and he contracts to convey it to B., 
on the payment of a certain sum by a fixed date, retaining the right 
to cancel the trade for nonpayment, and B., holding such contract, 
sells the timber on the land to C, who is chargeable with notice of 
the title, and B., when the time arrives, fails to pay A. for the land, 
and A., as authorized by the terms of his contract, cancels the trade 
with B., C. has no équitable or légal claim on the timber as against 
A. or his subseqvient vendee. C, having bought the land from a holder 
of a mère equity, chargeable with notice that another has the légal 
title, has no remedy except a suit for breach of contract against his 
immédiate vendor. 

The same rule, we think, should apply hère. The holder of the final 
certificate had a claim prima facie entitling her to title, but subject to 
cancellation by the government for cause. She sells the timber on the 
land to one charged with notice of the character of her claim. The 
certificate is canceled. The buyer, we think, has no claim on the tim- 
ber, because he has no better title than his vendor. He has no claim 
on the government or its subséquent patentée. He has no contract 
with either. His remedy is an action against his vendor. It is de- 
cided in Hawley v. Diller, 178 U. S. 476, 20 Sup. Ct. 986, 44 L. Ed. 
1157, that an entryman holding a final certificate acquires only an 
equity, and that a purchaser from him, the entry being subsequently 
canceled, cannot be regarded as a bona fide purchaser. This case is 
in direct conflict with the plaintiff 's contention; but it is argued by 
counsel that a later case, United States v. Détroit Lumber Co., 200 
U. S. 321, 26 Sup. Ct. 282, 50 L. Ed. 499, establishes the contrary rule. 
In a décision handed down to-day, this court has expressed the opin- 
ion that there is no conflict between the two cases, and that a pur- 
chaser from an entryman whose entry and certificate are subsequently 
canceled cannot défend as a bona fide purchaser, although the rule is 
différent, as held in the latter case, where the entry and certificate are 
not canceled, but confirnied by a patent. United States v. Kennedv, 
206 Fed. 47. 

[3] 3. The third contention of the plaintiff is, as we hâve said, 
based on the proviso to the seventh section of the act of March 3, 1891 : 

"ïhat, after the lai)se of two years from the date of the issuance of the 
}-eceiver's receipt, iipou the final entry of anj' tract of land under the home- 
stead, timber culture, désert land, or pre-emptlon laws, or under this act, 
and when there sliall be no pending contest or protest against the validity 
of such entry, the entryman shall be entitled to a patent conveying the land 
by him entered, and the same shall be issued to hlm." 
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The contention is that, after the lapse of two years from the is- 
suance of the receiver's receipt, the Land Department cannot lawfully 
cancel a homestead entry. It will be observed that the hmitation, by 
the very words of the statute, applies only when "there shah be no 
pending contest or protest against the vahdity of such entry." It ap- 
pears from the bih that a contest or protest of the entry vvas filed 
within the two years, and several such contests were subsequently 
presented. We concur in the opinion of the Secretary of the Interior, 
copied in the bill, that: 

"The directing of au investigation by a govenmient spécial agent witliiu 
two j'ears from tlie tinie final proof liad been siibniitted and certifieate is- 
sued vvas sufficient to bar tlie opération of the proviso." 

Especially is such direction sufficient when it is made because of a 
protest filed within the two years, as is shown by the averments of the 
bill, and also by the opinion of the Secretary of the Interior. If the 
bill, a condensed statement of which we hâve given, did not make it 
plain that a contest was filed within the two years and was pending 
till it led to the cancellation of the entry, the décision of the Land 
Department that such was the case would not be subject to review in 
this action on the averments of the bill. The contents of the "pro- 
test" or "contest" and the letter directing an investigation are not be- 
fore us. 

Whether or not the paper filed by Moser and the order made there- 
on was a contest or protest was a question for the décision of the 
Land Department, a spécial tribunal on which Congress had conferred 
jurisdiction to décide such questions, and we are of the opinion that 
the District Court vi'ould be without jurisdiction to interfère with or 
reverse its décision of that question, on the averments of the bill ; it 
failing to show the contents of the protest or to allège arbitrary or il- 
légal action by the spécial tribunal. See Fisher, etc., v. United v'^tates 
ex rel. Grand Rapids Timber Company (Ms. opinion of the Court of 
Appeals of the District of Columbia, Noven-fber 6, 1911). 

No view that can be taken of this case would give the plaintiff any 
right to the timber, the subject of the suit, unless the Land Depart- 
ment should cancel the homestead entry of the défendant, and rein- 
state that of Susie L. Wellborn, and issue to her a patent. She is not 
a party to this litigation, and there is nothing in the record to show 
that she is asserting, or will ever assert, any claim to the land, or that 
she could assert such claim successfully. 

We are unable to see that the averments of the bill entitle the plain- 
tifif to any relief in the District Court. 

The decree is reversed, and the cause remande d, with instructions 
to sustain the demurrer. 
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UNITED STATES v. UNION NÀ-VAL STORES CD.' 

(Circuit Court of Appeals, Fifth Circuit. June 2, 1913.) 

No. 2,329. 

In Error to the District Court of the United States for the Soutliern Dis- 
trict of Mississippi ; Heury C. Niles, Judge. 

Action at law by the United States against ttie Union Naval Stores Com- 
pany. Judgment for défendant, and the United States brings error. Re- 
versed. 

Wm. H. Arnibrecht, Sp. Asst. Atty. Gen., of Mobile, Ala., and R. C. Lee, 
U. S. Atty., of Jackson, Miss. 

J. I. Ford, of Pascagoula, Miss., and Richard Wm. Stoutz, of Mobile, Ala. 
(W. A. White, of Gulfport, Miss., on the brief), for défendant in error. 

Before FARDEE and SHELBÏ, Circuit Judges, and GRUBB, District 
Judge. 

SHELBY, Circuit Judge. This case was argued and submitted with United 
States V. G. M. Kennedy, 206 Fed. 47, whlch has just been decided. The 
pleadlngs in both cases ralse the same questions. On the authorlty of the 
opinion in the Kennedy Case, the judgment of the District Court in this case 
is reversed, and the cause remanded, wlth instructions to sustain the de- 
murrer to the second plea. 



HARRISON et al. v. FOLEY. 

(Circuit Court of Appeals, Elghth Circuit. May 20, 1913. Rehearing Denied 

Aug. 25, 1913.) 

No. 3,759. 

1. GiFTS (§ 62*) — Causa Mobtis — Deliveby. 

Delivery by décèdent of the key to hls safety deposlt box to plaintifC, 
as part of a gift of the contents causa mortls, constltuted a sufflclent sym- 
bolical delivery of the contents of the box to sustain the gift, notwlth- 
standing such key would not give access to the box, except in conjunctiou 
with the key retained by the safety deposit company. 

[Ed. Note.— For other cases, see Gifts, Cent. Dlg. §§ 122-132 ; Dec. Dlg. 
I 62.*] 

2. Judgment (§ 570*) — Dismissai. of Action — Res Judicata. 

Where, after judgment for plaintiff in a state court action to recover 
the subject of a gift causa mortls, the state Suprême Court affirmed an 
order granting a new trial on the ground that the évidence was not sufH- 
cient to prove a gift, whereupon plaintiff dismissed and instituted a new 
suit for the same relief in the fédéral court, there was no judgment in 
state courts that conld be pleaded as res judicata, but the whole mat- 
ter was subject to trial anew in the fédéral court, wlthout référence to 
the state court proceedlngs. 

fKd. Note.— For other cases, see Judgment, Cent. Dig. §§ 1028-1034, 
103G-1040, 1042-1045, 1165; Dec. Dlg. § 570.*] 

3. CouKTS (§ 99*) — Law of the Case — State and Fedebal Coubts. 

The doctrhie of the law of the case in its customary sensé does not 
run from state to fédéral jurlsdiction, or vice versa; Its gênerai applica- 
tion being to a second appeal in the same appellate court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 340; Dec. Dlg. 
§ 99.*] 

4. Courts (§ 99*) — Fédéral Courts — State Court Décision — Effect. 

Where, in an action to recover the proceeds of a gift causa mortis, the 
state Suprême (^^ourt affirmed an order granting défendant a new trial, 

•For othet cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and held that the évidence was insufBclent to prove a gift, after whieh 
plaintlfe dismlssed and instltuted a suit for the same relief in tlie féd- 
éral court, the state court décision was but an estiniate of the probative 
effect of certain évidence, and as such was only persuasive, and not con- 
clusive on the fédéral court. 

TEd. Note.— For other cases, see Courts, Cent. Dig. § 340; Dec. Dig. 
§ 99.* 

Conclusiveness of judgment between fédéral and state courts, see notes 
to Kansas City, Ft. S. & M. K. Co. v. Morgan, 21 G. C. A. 478; Unioit 
& Planters' Bank v. City of Mempliis, 49 O. C. A. 468 ; Converse v. Stew- 
art, 118 C. C. A. 215.] 

In Error to the District Court of the United States for the West- 
ern District of Missouri ; Arba S. Van Valkenburgh, Judge. 

Action by Elizabeth Foley against J. S. Harrison, individually and 
as administrator of the estate of John Medley, deceased. Judgment 
for plaintifif, and défendants bring error. Affirmed. 

Jacob L. Lorie and W. S. Cowherd, both of Kansas City, Mo. (Cow- 
herd, Ingraham, Durham & Morse, of Kansas City, Mo., on the brief), 
for plaintiffs in error. 

W. F. Guthrie, of Kansas City, M'o. (L. C. Boyle and A. F. Smith, 
bothof Kansas City, Mo., on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges. 

HOOK, Circuit Judge. Mrs. Foley sued Harrison, the administra- 
tor of Medley, deceased, in a state court in Kansas City, Mo., to re- 
cover the contents of a safe deposit box consisting of mortgage se- 
curities and money. She claimed they were given her by Medley in 
anticipation of his death, which soon followed, and that the gift was 
accompanied by the delivery to her of his keys. A verdict in her favor 
was vacated, and a new trial was awarded, by that court. On her ap- 
pea! to the Suprême Court of the state the order was affirmed. Foley 
V. Harrison, 233 Mo. 460. 136 S. W. 354. When the case went back 
for retrial, she dismissed it without préjudice, and at once commenced 
the présent action for conversion in the fédéral court. A trial in that 
court also resulted in her favor, and Harrison prosecuted this writ of 
error. The questions hère are whether, assuming the évidence for 
plaintiff to be true, the delivery of the contents of the safe deposit box, 
necessary in gifts mortis causa, could be effected by handing over the 
keys, and whether in this case there was sufficient évidence of the fact 
of'gift. 

[ 1 ] The gênerai doctrine of the common law as to gifts mortis 
causa is recognized by the Suprême Court of Missouri as prevailing in 
that state, and in Foley v. Harrison, supra, it was held that a delivery 
of the keys was an effective symbolical delivery of the contents of the 
box. The latter conclusion was reached after an exhaustive review 
of the décisions of the courts and the views of text-writers from a 
very early date, and we think it is correct. True, the keys given to 
Mrs. Foley would not hâve opened the box without the assistance of 
the safe deposit Company and the guard key which it retained; but in 
this respect the case is not différent from one of a gift ôf a deposit in 

*For othar cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Iiid«xea 
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a savings bank by delivery of the pass book. The pass bopk alone, 
without affirmative action by the bank officiais, would be unavailing, 
yet a delivery of it is upheld as sufficient. Pierce v. Boston Savings 
Bank, 129 Mass. 425, 37 Am. Rep. 371 ; Tillinghast v. Wheaton, 8 
•R. I. 536, 5 Am. Rep. 621, 94 Am. Dec. 126; Hill v. Stevenson, 63 
Me. 364, 18 Am. Rep. 231. It does not aiïect the sufficiency of the 
delivery that the possession and présentation of the pass book is not 
a fuU compliance with the rules and régulations of the savings bank 
respecting the right of another than the depositor to draw the funds. 
By delivering the keys of the saf e deposit box the donor parted with 
ail the means of access in his possession at the time and placed them in 
the hands of Mrs. Foley. His action was in harmony with his con- 
dition and the situation of the property. The money and securities 
being elsewhere under lock and key, and not susceptible of manual 
transfer, he gave the keys, which at the time and place were, more 
than anything else, the physical symbols of dominion. It was the best 
he could do. The cases of delivery of a key of an ordinary réceptacle 
are in point. Thomas v. Lewis, 89 Va. 1, 15 S. E. 389, 18 L. R. A. 
170, 37 Am. St. Rep. 848; Debinson v. Emmons, 158 Mass. 592, 33 
N. E. 706 ; People v. Benson, 99 111. App. 325 ; Jones v. Brown, 34 
N. H. 439, 445; Marsh v. FuUer, 18 N. H. 360. See, also, Stephen- 
son's Adm'r v. King, 81 Ky. 425, 50 Am. Rep. 173. The présent 
state of the law of gifts mortis causa, as regards both the subjects and 
the methods of making them, is a natural adaptation to modem cus- 
toms and usages. We appreciate that the ancient barriers to fraud 
and perjury hâve been weakened, but believe the remedy is for the 
législatures, not the courts. 

[2] There is a preliminary phase of the contention regarding the 
sufficiency of the évidence. It is said the proof in favor of Mrs. Foley 
before the state courts was at least as strong as it was before the court 
below, and, since the highest court of the state expressly declared upon 
full considération that it was insufficient to prove a gift mortis causa, 
we should regard its décision as the law of the case, and therefore 
controlling. The appeal to the Suprême Court of Missouri was from 
an order of the state court of first instance granting a new trial. 
When the Suprême Court affirmed the order, and held the évidence 
was not sufficient to prove a gift, the case went back for a new trial. 
If a retrial had been had in the first court, it would hâve been open to 
Mrs. Foley to strengthen lier case, if she could ; but, failing, the dé- 
cision ôf the Suprême Court would hâve been binding as the law of 
the case, and would necessarily bave resulted in her defeat. But when 
she dismissed the case there, and brought the présent one in the fédéral 
court, the whole matter was at large. There was no judgment in the 
state courts which could be pleaded as res adjudicata, nor was the dé- 
cision of the Suprême Court of the state a construction of a local stat- 
ute or the establishment of a local rule of property. 

[3] The doctrine of the law of the case in its customary sensé does 
not run from state to fédéral jurisdiction (Gardner v. Railroad, 150 
U. S, 349, 14 Sup. Ct. 140, 37 L. Ed. 1107), or conversely. Its ap- 
plication is generally to a second appeal in the same appellate court 
(Guarantee Co. v. Insurance Co., 59 C. C. A. 376, 124 Fed. 170; Mu- 
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tuai Reserve Fund Life Ass'n v. Ferrenbach, 75 C. C. A. 304, 144 
Fed. 342, 7 L. R. A. [N. S.] 1163; Great Northern Ry. Co. v. West- 
ern Union Tel. Co., 98 C. C. A. 193, 174 Fed. 321), and of course to 
thei courts inferior to that which first ruled. 

[4] The décision of the Suprême Court of Missouri vvas but an es- 
timate of the probative effect of certain évidence, and as such per- 
suasive in other jurisdictions, but not conclusive. It is also apparent 
that the question now before us is quite différent from that bef ore the 
court in M'issouri. There the trial court had already set a verdict 
aside. The case hère cornes with a verdict and judgment, and the 
single question, which is one of law, not of f act, is vvhether there was 
any substantial évidence in favor of the prevailing party. That there 
was such évidence cannot be denied. Whether it would bave con- 
vinced us, had we been the triers of the facts, is beside the case. The 
credibility of the witness upon which the case depended, considering 
his âge, his relation to Mrs. Foley, etc., was for the jury under the 
guidance of the trial court, and they, the court and jury, with better 
opportunities for judging, were satisfied with the resuit. We see no 
error of law in the record. 

The judgment is affirmed. 



LL'DWIGS V. PAYSON MFG. CO. 
PAYSON MFG. CO. v. LUDWKiS. 

(Circuit Court of Appeals, Seventli Circuit. April 15, 1913.) 
Nos. 19:57, 1938. 

1. Patents (§ 328*) — Validity and Infeinoement — Sasii-Lock. 

ïhe Payson patent, No. 623.(i20, for a sasli-locli, was not anticipated 
aud discloses invention ; also held infringed. 

2. Courts (§ 263*) — .Tubisdiction — Ixerinoement of Patent — Incidental 

Unfaib Compétition. 

Where, in a suit in equity for Infrliigeinent, tlie évidence which proves 
Inl'ringenient also establishes that défendant made the infringing article 
in indtation of the pateuted device in forni and appearance, such imita- 
tion, wliile coustitiiting unfair compétition, is in a fairer aspect an ag- 
gravation of the iufriugenieiit. and damages tlierefor are recoverable in 
the sauie suit, regardless of the citizensliip of the parties. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 799, 800; Dec. 
Dig. § 203.* 

.Turisdiction of fédéral courts in suits relatliig to patents, see note to 
Eailey v. Moslier, 11 C. C. A. 313.] 

Appeal from the District Court of the United States for the Eastern 
Division of the Northern District of Illinois; Kenesaw M. Landis, 
Judge. 

Suit in equity by the Payson Manufacturing Company against Wil- 
liam A. Ludwigs. From the decree, both parties appeal. Reversed 
in part, and modified in part. 

Payson Company, an Illinois corporation, Is the owner of patent No. 023,020, 
issued on April 25, 1899, to Joseph R. Payson, for a sash-lock. "Incidentally," 

»For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the patent states, "the Invention alms to cheapen the manufacture, and bring 
the lock Into compact and ornamental shape or form." Payson Company has 
built up a large trade In this lock, particularly for use In buildings, llke 
schoolliouses, wliere the lock cannot be reached from the floor except by the 
use of a window pôle; has embodied the mechanlcal prlnciples of the inven- 
tion in the "ornamental »hape" plctured in the drawlngs of the patent ; and, 
to identify its product, has stamped the word "Payson" on the locks. 

Liudwigs, a citizen of Illinois, is a dealer in hardware. ï'or a time he fllled 
his orders for Payson locks by purchasing genuine ones from Payson Com- 
pany. Later he procured a brass-founder to cast for him spurious ones by 
using the genuine as a pattern. Material, color, form, and marks of tUe 
genuine were reproduced In the spurious. Thereafter Ludwigs fllled orders 
by miiing a few genuine wlth many spurious which he passed off as genuine. 

Payson Company's bill set up the patent and Ludwigs' sales, and chargea 
that the sales Infringed trade as well as patent rights. On pleadings and 
proofs the court decreed that the patent was void for lack of Invention, but 
further decreed that Ludwigs be enjoined not only from selling or offering 
to sell the counterfeits, but also from making or using them, and ordered 
an accounting of Ludwigs' profits and Payson Company's damages by reason 
of Ludwigs' interférence with Payson Company's exclusive right to make, 
use, and sell. Both parties hâve appealed, and the questions are the validity 
of the patent and the right to count on trade damages In a patent suit be- 
tween citizens of the same state. 

Drawlngs, description, and clalms of the patent foUow: 






"My invention relates to certain Improvements relatlng to a sasli-lock 
adapted for use upon the meeting-rails of wlndow-sashes and the like, the ob- 
jects of the invention being to provide a lock that can be securely fastened by 
merely puUing forward a locklng-arm without any seeondary or additional 
movement or locking device, also one that can be unlocked by merely pushing 
backward sald locking-arm, and also one that Indieates at a glance by the ap- 
pearance of the lock and the position of the parts thereof whether the sashes 
are loeked or not. 

"Incidentally, of course, the invention alms to cheapen the manufacture and 
brlng the lock into compact and ornamental shape or form. 
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"To such end the invention consists in certain features of novelty and ini- 
provement which will be fuUy described and claimed in the foUowing spécifi- 
cation. 

"The invention is lllustrated in the drawings by means of flve figures, of 

wlilch — 

"Figure 1 Is a perspective of the preferred forni of my improved sash-loclc, 
showing the same in position upon portions of the meeting-rails of two wln- 
dow-sashes. Pig. 2 is a front élévation of the back plate of the lock and 
the parts connected therewith, showlng sald parts In the position assumed by 
(hem when the lock is unlocUed. Fig. 3 Is a vertical section in Une 3 3 of 
Fig. 2, showing the locking parts in thelr locked position and showlng the 
front plate In co-operatlve relation thereto. Fig. 4 is a top plan of the 
front and back plates aud a spring held in the back plate; and Fig. 5 is a 
view similar to B'ig. S, vvith the exceptions that the locklug-arm Is sliowu 
lu side élévation aud lu a position intermedlate between the locked and un- 
locked positions. 

"In the drawings the meeting-rail of the lower sash is lettered A and that 
of the upper sash B. 

"C is a plate adapted to be attached to the rail A and eommonly called 
the 'front' plate. 

"/) is a plate adapted to be attached to the rail B and eommonly called 
(he 'back' plate. Upon the rear portion of the front plate is a substantl- 
ally vertical lug or tlans;e E, approxlmately parallel with the meeting-rails, 
iind upon the back plate are two vertical tongues or higs F F', substantially 
at right angles to sald meeting-rails aud arranged parallel to each other aud 
havlng thelr ou ter surfaces preferably in the planes of the opposite ends of 
the flange E. The tops and rear edges of the lugs F F' are joined by a 
curve substantially conceutrlc about an axis Indicated by plvot-holes / /' in 
the two lugs and a pivot G-, secured in sald holes. Upon this pivot is secured a 
swinging-arm H, exteuded Into a segmentai hook h, which terminâtes in a 
liandle h'. The segmentai hook has an internai curved surface substantially 
parallel with the pivot G and preferably liavlng a portion h^ eccentric to 
sald pivot and a portion /is concentric therewith. The portion h'^ diverges 
from sald pivot toward the end of the hook, and the Internai surface of the 
hook as a whole is intended to engage with the upper portion of the vertical 
flange E, the movement of the eccentric or camshaped portion ft.2 over the 
top of the flange belng adapted to draw the back plate upward and forward 
and the funetion of the concentric portion h:-^ behig to permit the final for- 
ward movement of the hook to be niade without fnrther motion of the meet- 
Ing-ralls. This is of double advantage. In the flrst place It removes any 
possibility of picking the lock or of its unlocking itself because of any jarrlng 
or shaklng, however prolonged, and in the second place it makes the final 
forward movement of the handle casier than the prlor movement, enabling 
the operator to tell readlly when the saslies are securely locked. 

"The top of the vertical flange E is arranged as nearly as possible in the 
plane of the pivot G and some llttle distance above sald pivot, so that the 
upward movement of the lower sash or the downward movement of the upper 
sash cannot dlwengage the lock. As a resuit of this arrangement the inser- 
tion of a tool aud the pressing upward with the same agalnst the internai 
curved surface of the hook also lins no tendency to nnlock the swluglng-arm. 
It is of course Impossible to put the top of the vertical flange and the pivot 
lu the same vertical plane, as in that case it would be impossible for the 
two sashes to be moved one past the other, which is often necessary in clean- 
iug. The degree of approximation toward the same vertical plane is not 
material, except that It shall be sufficient to acconiplish the resuit above re- 
terred to. This arrangement of the pivot and tlie point of engagement be- 
tween the arm and the vertical flange does not interfère with the holding 
of the sashes agalnst latéral movement with respect to each other,, because 
such movement necessarily draws down the hook upon the flange, tending 
to crowd down the lower sash or crowd up the upper sash, which Is not per- 
mitted by the window-frame. 

"The pivoted end of the locking-arm is preferably squared about the pivot, 
so that the extrême end may bave a horizontal under surface ft* when the 
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sashes are locked and an adjacent surface h^, which becomes substantially 
horizontal when the sashes are unlocked. In a sultable recess 62 in the bact 
plate a horizontal spring I is placed, arrangea to press • upward upon the 
pivoted end of the locklng-arm, thus tendlng to assist the final movenient of 
said arm into elther the locked or unlocked position and to hold sald arm in 
éither o( sald positions. A U-shaped spring Is hère shown held agalnst hori- 
zontal movement between the two lugs F F', a flange J rlslng from the rear 
of the bottom plate between sald lugs, and two projections K K' upon the 
forward edge of the bottom plate and adjacent to the Inner surfaces of sald 
lugs. The spring / is seen in Flg. 4, the upper portion being broken awa.v 
to show the lower. Sald lower portion has a tongue i extending forward 
between the projections K K' to prevent the rear portion of the spring from 
being ralsed by the downward pressure of the locklng-arm as the latter is 
sjwung forward or backward. 

"The principal advantages of thls sash-lock are its compact form. Its neat 
and pleaslng appearance, its great simpUclty, making It easy and ecouomical 
to manufacture and durable and not likely to get out of order when in use. 
and especially the great ease and simpllcity of Its opération and the évident 
and distlnctlve différence in the appearance of the lock in its locked and un- 
locked positions. To lock the parts, the lever is simply pulled forward, and 
to unlock the same It is thrown backward. In the locked position the lever 
as seen from the inside of the window lies vrithin the outlines of the othei- 
portions of the lock and is not noticeable, whereas in the unlocked position 
It extends directly upward from the remalnder of the lock and constitutes 
the most prominent feature thereof. It is practleally impossible for any per- 
son, even If possessed of no meehanlcal talent whatever, to forget that when 
the lever is thrown backward and upward the lock Is unlocked and that 
when It Is thrown forward and downward the lock is locked. This makes 
it possible to détermine at a glance whether the Windows are fasteued or 
not, which the average person cannot do if the only différence is caused by 
swinging the handle from rlght to left, or vice versa. 

"It is obvious that the spécifie form, construction, and arrangement of the 
varions parts of the lock may be varied greatly without departlng from tht» 
essentlal features thereof, and I therefore désire not to limlt myself to the 
preferred construction herein shown and described in any of thèse particu- 
lars. 

"I claim as new and désire to secure by letters patent — 

"1. A sash-lock having a back plate provided with a locking-ar::i pivoted 
near its front edge to swing forward in a plane substantially transverse to 
the meeting-rails of the sash, and a front plate provided with a vertical 
flange upon its rear edge extending upward to a point above and approsi- 
mately in the vertical plane of the pivot when the arm is locked, said lockins- 
arm being formed with a segmentai hook having an under curve substanti- 
ally parallel to its pivot and adapted to engage when locked with the top oC 
the vertical flange; substantially as described. 

"2. In a meeting-rail sash-lock the combination with a front plate having 
a vertical flange upon its réar edge, of a back plate having a locking-arni 
pivoted to swing forward in a plane substantially transverse to the meeting- 
rails and upon a pivot below and approxlmately In the vertical plane of the 
top of the flange upon the front plate, said locking arm being provided with 
a hook having an Internai surface substantially parallel with the arm-pivot 
and curved in the plane of the arm's movement, the rear portion of sald 
curved surface being substantially cpncentric with the arm-plvot and the 
forward portion being eccehtric thereto and recedlng forwardly therefrom; 
substantially as describied. 

"3. The combination with the plate, D, having the swinging arm, H, pro- 
vided with a squarred lower end pivoted to sald plate near the front thereof, 
of the spring, /, bearing upon said squared surfaces alternately and held in 
a socket in the plate formed by vertical flanges or lugs thereupon on the sides 
and in the rear and by the lugs, fc k', in front, said spring, being formed 
with a tongue, i, extending between sald lugs k k", and giving a more for- 
wardly-extending bearing for the spring upon said plate; substanttelly as 
described." 
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Frederick Benjamin and Benjamin T. Roodhouse, both of Chicago, 
111., for appellant. 

George P. Barton and George E. Folk, both of Chicago, 111., for 
appellee. 

Before BAKER AND KOHESAAT, Circuit Judges, and ANDER- 
SON, District Judge. ' 

BAKER, Circuit Judge (after stating the facts as above). [1] 
1. Patents that show locking levers opérable in a horizontal plane need 
not be reviewed, for if the Thompson British patent, No. 2060 of 
1876, with a lever moving in a vertical plane, as does Payson's lever, 
neither anticipâtes the Payson combination nor teaches the mechanic 
how to modify and reconstruct the Thompson into the Payson device, 
certainly those others do not. 

Thompson's figures 1 and 2 are hère ireproduced : 



n^-i 



Ftf-g. 





Construction and intended opération are thus described in the spécifi- 
cation : 

"I fonn the fastener in two parts, oue of wliich is flxed to the lower bar 
of tlie upper sasli, aiul the other to the upper bar of the lower sash, as here- 
tofore. I fonn oiie part thereof wlth a hinged lever, the kiiuekle of wliich is 
foniied witli flat si (les ^vhich by the aid of a spring à, act to keep the said 
le^'er either In a vertical or horizontal position. The outer end of the said 
lever is formed with a slot, e', which is so arrangea as to permit a siiding 
catch, e, on the other part of the fasteuer to pass therethrough wheu the 
Ic^'er is pressed dowu into a horizontal position, theu by sllding the said 
catch it is caused to pass over the métal at the end of the slot and thereby 
secnrely hold the two parts togetlier. The lever is formed to act in combina- 
tion with a projection or fulcrum on the otber part of the fastener in such 
manner as to eiisnre the proper closing of the sashes by the simple dépres- 
sion of the lever. If desired the siiding catch niay be luade self-acting (by 
means of the spriug, g) to lock the parts together." 

It seems quite clear to us that Thompson had no conception of a 
device in which the pulling f orward or pushing backward of a lever in 
a vertical plane would lock or unlock the sashes "without any secon- 
dary or additional movement or locking device." He relied upon the 
lever and the opposing flange only to bring the sashes together lat- 
erally, and to his siiding catch he wholly ascribed the function of 
locking. So the Thompson patent is not an anticipation; and this 
virtuàlly is confessed by Ludwigs' reliance on Thornpson modified by 
omitting the catch. 

But the modified Thompson structure is not a part of the prior art. 
Topliff v. Topliiï, 145 U. S. 156, 161, 12 Sup. Ct. 825, 36 L. Ed. 658. 
It has been produced in the light of Payson's teachings. It is a sub- 
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sequent art brought into being in the endeavor to def eat Payson. If, 
however, the sliding catch be omitted, what results ? A locking de- 
vice in which the locking function is lost with the removal of the 
locking élément. For a glance at the drawings will show, what was 
demonstrated by tests of the mode! in court, that the pivot on which 
the lever is hinged and the top of the opposing flange on which the 
lever bears are so nearly in a horizontal Une that a slight effort is 
effective to throw off the lever and raise the sash ; while in the Payson 
lock the lever and the opposing flange are designedly so formed, and 
the pivot and flange are So nearly in a vertical line, that the practical 
art has been given what Payson promised, "a lock that can be securely 
fastened by merely pulling forward a locking arm without any sec- 
ondary or additional movement or locking device." If the mechanics 
of the case left any doubt, it should be resolved in favor of invention 
by reason of the lock's filling a spécial need, its success in commerce, 
the gênerai acquiescence of the trade, and the tribute of Ludwigs' 
faithful imitation. 

[2] 2. Çounsel for Ludwigs cite several cases in support of their con- 
tention that under no circumstances can damages from unfair compé- 
tition be lawfully included in patent litigation between citizens of the 
same state. Illinois Watch-Case Co. v. Elgin National Watch Co., 
94 Fed. 667, 35 C. C. A. 237; Keasbv & Mattison Co. v. Philip Carey 
Mfg. Co. (C. C.) 113 Fed. 432; King v. Inlander (C. C.) 133 Fed. 416; 
Cushman V. Atlantis Fountain Pen Co. (C. C.) 164 Fed. 94; Mecky 
V. Grabowski (C. C.) 177 Fed. 591 ; Johnston v. Brass Goods Mfg. Co. 
(D. C.) 201 Fed. 368. Whether or not such damages are cognizable 
if two separate and distinct matters or transactions are offered for 
investigation, or if, one matter alone being in évidence, the patent 
fails, we need not consider. For hère the patent is found to be valid 
and infringed. Evidence of sales to prove infringement of the me- 
chaiiical principles of the patent establishes also that Ludwigs unlaw- 
fuUy took the livery of Payson in order to make the sales. Under 
such circumstances (whether the compactness for cheapness of manu- 
facture and the ornamental form are within the protection of the 
claims or not) a fédéral court of equity in granting relief for the in- 
fringement of the mechanism ought not to remit the complainant to 
another forum to mete out the damages which necessarily appear in 
proving the infringement and whicli, though in one aspect arising 
from fraud in trade, in a fairer aspect are aggravations of the in- 
fringement. Globe-Wernicke Co. v. Fred Macv Co. (C. C. A. 6th 
Circuit) 119 Fed. 696, 56 C. C. A. 304; Adam v.'Folger (C. C. A. 7th 
Circuit) 120 Fed. 260, 56 C. C. A. 540; Woods Sons Co. v. Valley 
Iron Works (C. C.) 166 Fed. 770 ; Onondaga Indian Wigwam Co. v. 
Ka-Noo-No Indian Mfg. Co. (C. C.) 182 Fed. 832; Ross v. Geer Co. 
(C. C.) 188 Fed. 731; Saxlehner v. Eisner & Mendelsohn Ce, 179 
U. S. 19. 21 Sup. Ct. 7, 45 L. Ed. 60; Siler v. Louisville, etc., R. Ce, 
213 U. S. 175, 29 Sup. Ct. 4SI, 53 L. Ed. 753. 

Consequently Ludwigs should respond fully for his wrongful con- 
duct as shown in this record. In addition to being enjoined, he should 
be held to account, first, for the profits he has made by his infringe- 
206 F.— 5 
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ment ; second, for any additional profits Payson Company would hâve 
made if it had filled the orders for which Ludwigs supplied spurious 
locks ; and, third, for any further damage Payson Company may hâve 
suffered in réputation and loss of trade resulting from the appearance 
of the spurious goods in the market. 

Though the decree as entered respecting unfair compétition must be 
modified, it is évident that Ludwigs gains nothing by his appeal. So 
the costs thereof , as well as of Payson Company's appeal, should be 
taxed against him. 

The decree is vacated and the cause remanded, with the direction to 
enter a decree in favor of Payson Company in consonance with this 
opinion. 



HOLMES et al. r. BURNETT. 

(District Court, N. D. Illinois, E. D. July 16, 1913.) 

No. 30,754. 

1. Patents (§ 280*) — Suit foe Infbinqembnt — Equitt Jukisdiction. 

That a patentée bas assigned an interest in his patent, includlng the 
rlght of recovery for past infringements, to his co-complainants, since 
the acts of infrlngement charged in the Mil, does not deprive a court of 
eqnity of jurisdiction, where the alleged infrlnglng article was made by 
défendant under a patent to himself, and he claims the right to make, 
use and sell it. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. § 439; Dec. Dig. 
§ 280.*] 

2. Patents (§ 328*) — Validitt and Infeingement — Dental Appliance. 

The Holmes patent, No. 900,541, for a dental appliance for taking wax 
impressions, is valid, of a primary character, and is entitled to a rea- 
sonably broad construction; also held iufringed by the device of the 
Burnett patent, No. 984,706. 

In Equity. Suit by Erwin E. Holmes and others against Ira E. 
Burnett. On final hearing. Decree for complainants. 

Minturn & Woerner, of Indianapolis, Ind., for complainants. 
John H. Whipple, of Chicago, 111., for défendant. 

SANBORN, District Judge. Bill for injunction and accounting for 
infrlngement of patent No. 900,541, to Erwin E. Holmes, dated Oc- 
tober 6, 1908. The défenses interposed are want of jurisdiction in 
equity, lack of novelty, and no infrlngement. 

[1] The first défense was raised by demurrer, which waâ overruled; 
and it is renewed in the answer, and by motion to dismiss the suit on 
the ground that the remedy at law is adéquate. It appears that the 
only act of alleged infrlngement proved was the sale of defendant's de- 
vice September 1, 1911. At this time Mr. Holmes was the sole ôwner 
of the patent. About six weeks later he assigned to Ida A. Holmes, 
George E. Coburn, and Grant H. Clay^ his co-complainants, the un- 
divided three-fourths of ail right, title, and interest in the patent, one- 

•For other caaes see «une toplc à § numbeb in Dec. t Am. Diga. 1907 to date, & Rep'r Indexes 
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fourth to each, încluding the right of recovery for past infringements. 
It further appears in the évidence that défendant took ont a patent 
upon his device, and claims the right to make, use, and sell it. 

It will thus be seen that no spécifie act of infringement is shown 
after the assignment, and it is therefore insisted that no cause of ac- 
tion in equity can exist as to three of the complainants ; their rights be- 
ing Avholly légal in their character. It appears, however, that ail persons 
intérested in the patent are before the court, and that Holmes, who 
owned the whole interest at the time of the alleged infringement, and 
still owns a qiiarter interest, had at the time of infringement, and still 
has, the right to an injunction and an accounting, if there has been in- 
fringement and the patent is valid. Ail intérested persons being par- 
ties, the whole controversy can be settled in this suit. Under thèse 
circumstances, it would be unjust to turn the parties over to a court 
of law, which cannot give adéquate relief. 

[ 2 ] The patent in question relates to a device for taking impres- 
sions of the mouth for the making of artificial teeth. It appears that 
it is difficult to obtain a correct impression, for the reason that the 
patient, in closing the mouth, holds the lower jaw too far forward. 
This is due to the jaw having acquired an abnormal position by reason 
of its being so loosely joined to the cranium, and when mastication must 
be done on one side of the mouth, thus wearing dovi^n the teeth on that 
side, and throwing the jaw out of its proper position. When impres- 
sions are made under thèse circumstances, the false teeth v/ill not fit. 
Dentists overcome this condition by manually pushing the lower jaw 
backwards into its sockets while taking the wax impression, and later 
find the proper position of the teeth by fitting them into the wax in 
the patient's mouth before the plate is made. To avoid this, and en- 
able busy dentists to complète the plates without the présence of the 
patient, devices of the kind made by complainants and défendant are 
required. 

The difficulty which has always existed in dentistry is to find the 
position of the lower jaw in normal relation to the upper, at the time 
of taking the wax impression. Prior to Holmes' discovery, there was 
only one device in the prior art by which this difficulty was attempted 
to be solved. That was the invention patented by Huber June 9, 1903, 
No. 730, 658. His plan was to hâve the patient close his mouth on the 
wax, which had been placed on the "bite-taker," and then direct him to 
relax the muscles, thus tending to restore the lower jaw more or less 
into a normal position ; the lower blade of the device, with its wax 
impression, being thereby pulled back, either into the proper position, 
or towards that position, by such relaxation. Holmes was the first, 
however, to produce a device which of itself does this by pushing the 
jaw backwards without the volition of the patient himself . 

The invention consista of two plates joined together by a hinge 
pivoted ait each end, so that the plates may be slightly separated, and 
the lower one slid forwards, or towards the back of the mouth, in 
the very act of taking the impression, thus carrying the lower jaw 
back into its normal position, and also placing it into proper sidewise 
or latéral relation to the upper, which is always rigid, being part of the 
cranium itself. 
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Holmes, beiilg the first to fully solve the difficulty presented, was 
awarded a somewhat broad daim for so simple a device. His first 
daim reads : 

"A dental appliance for taking wax Impressions dû àlies, eonsisbhg of a 
prlmary and a secondary plate, means on sald plates adapted to force the 
secondary plate to travel longitudinally when moved toward the primary 
plate and to llmit said longitudinal travel, and a lug on said primary plate 
to limit the longitudinal travel of said secondary plate in the direction to 
open the appliance." 

Défendant was given one of the patented devices, which he kept for 
about a year. He seems to hâve improved upon it to some extent in 
making and procuring a patent upon his own, which is No. 984,796, 
dated February 21, 1911. His "bite-taker" is more attractive in de- 
sign, and easier to operate ; possibly more efficient. But it contains ail 
the éléments of the Holmes invention in a différent position. The 
mode of opération is nearly the same. In view of the fact that Holmes 
was the first to meet the difficulty of the abnormal bite of the tooth- 
less jaw, he is entitled to a reasonably broad construction of his daims, 
the first three of which are held inf ringed. 

Injunction and accounting as prayed should be decreed. Whether 
complainants are entitled to damages by reason of not having marked 
the devices will be considered on application for decree. 



SIMMONS MFG. CO. v. KINA'EY, RODIER CO. et aL 

(District Court, N. D. Illinois, E. D. July 18, 1913.) 

No. 29,295. 

Patents (§ 328*) — ^Invention — Spbing Bed. 

The Gall patent. No. 039,223, for a spring bed, Is vold for lack of Inven- 
tion in View of the prior art. 

In Equity. Suit by the Simmons Manufacturing Company against 
Kfcnney, Rodier Company and others. On final hearing. Decree for 
défendants. 

Offield, Towle, Graves & Offield, of Chicago, 111., for complainant. 

Peirce, Fisher & Clapp, of Chicago, 111., for défendants. 

SANBORN, District Judge. Bill for infringement of patent No. 
639,223, to John F. Gail, dated December 19, 1899, and assigned to 
complainant. Since this patent was held narrowly valid in Simmons 
Mfg. Co. V. Southern Spring Bed Ce. (C. C.) 131 Fed. 278, affirmed 
140 Fed. 606, 72 C. C. A. 174, it has been found (in this case) that an 
additional défense exists in the shape of the Tinkham patent applica- 
tion. Mr. Gail testifies that Tinkham approached one step nearer to 
the patent construction than any of the other inventors. 

Gail's device is a most worthy one. It combines just the éléments 
essential and désirable in a spring bed. I hâve no doubt that it re- 
quired much study and experiment to produce so neat and attractive 

•For other cases see same topio & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and practical a structure. I should much prefer to sustain the patent, 
which has only a short time to run, if it were fairly possible to do so, 
but cannot find any invention in it, in view of what went before. 
Bill dismissed for want of equity. 



UNIVPJR.SAL FILM MFG. CO. v. COPPEKMAN et aL 
(Distrif't Court, S. D. New York. June 6, 1913.) 

OOPYEIQITTS (§71*) — tStllT FOR INFRINGEMEST — IJtPOUNDIKG OF InFHINGING AB- 
TICLE — Kl(;llT TO Kktukx. 

Where. after the imijoundiiig of an article alleged to infringe a copy- 
right, limier Act Mardi 4. 1!X1U, c. ;520, § 2-'), 35 «tat. lOSl (U. S. Comp. 
St. Kupp. 1911, p. llf^O), (letVmlant luis moved for and obtained the ex- 
etution of a new aud lar,«er bond by coniplainant, he is not entitled to 
a vacation of the writ of weizure and a return of such article. 

[lild. Xote. — For other ca.ses, sue Copyriglits, Cent. Dig. § S4; Dec. 
Dig. § 71.*] 

In Equity. Suit by the Universal Film Manufacturing Company 
against S. Copperman, doing business as Thalia Music II ail, and A. 
Polacoff, doing business as Spécial Film Company, Limited. On mo- 
tion to vacate writ of seizure and for return of article seized. Mo- 
tion denied. 

Isaac B. Owens, of New York City, for complainant. 
Samuel F. Frank, of New York City, for défendants. 

WARD, Circuit Judge. April 25, 1913, this bill was filed, alleging 
that the Nordisk Company, the complainant's assignor, beiiig the own- 
er of a motion picture or photograph called the "Great Circus Catas- 
trophe," filed a copy thereof November 14, 1912, in the office of the 
Register of Copyrights at Washington, and received a certificate of 
registration, and that subsequently the défendant exhibited a moving 
picture film of the said photograph. Upon the same day, upon an 
alifîdavit of a clerk in the office of the complainant's soliciter, and upon 
a bond in the sum of $100, the court ordered the United States mar- 
shal to seize the said film, which he did. 

April 29th the défendant, under ruie 7 of the Suprême Court (172 
Fed. v), adopted in accordance with the authority given in section 
25 of the act, excepted to the amount of the bond and the sufficiency 
of the sureties, which proceeding resulted in the court's ordering a 
new bond in the sum of $500, which was given in accordance with the 
requireirients of the rule. May 6th the défendant answered, denying 
the complainant's rights and setting up several défenses. May 20th 
the défendant obtained an order to show cause why the writ of sei- 
zure should not be vacated, on the ground that it was contrary to law, 
and filed an afiidavit that it had purchased the film in question in 
September, 1912, at London, from one who had purchased it in the 
open market of the Nordisk Company, and had importée! it into this 
country before the complainant's assignor had applied for copyright. 

•For other cases see same topic & § numbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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• Congress evidently intended under section 25 to give a very sum- 
mary remedy to the copyright owner in the first instance, and the Su- 
prême Court by its rules thought it sufficient to protect the interests 
of the parties, respectively, by requiring bonds adéquate in araount 
and with sufficient sureties, ail questions on the merits to be subse- 
quently determined in the usual way. The procédure is that the ar- 
ticles alleged by the complainant to infringe his copyright are to be 
delivered up to the marshal upon the complainant's giving security to 
indemnify the défendant (rule 7) and upon the defendant's allegiiig 
that the articles seized are not infringements, they may be returned to 
him upon his giving adéquate security to abide the order of the court 
(rule 9 [172 Fed. v]). 

The défendant has availed itself of the right to hâve a larger bond, 
and is now^ in no position to coniplain of the seizure or to demand 
the return of the alleged infringing articles. I think the procédure pre- 
scribed by the rules of the Suprême Court constitutes due process of 
law, and that it is not obnoxious to the fourth amendment to the Con- 
stitution of the United States, which applies only to criminal cases. 
The défendant might hâve raised some of its objections by motion to 
dismiss the bill ; but, having answered, its remedy is to defeat the com- 
plainant, if it can, upon a trial on the merits. 

The motion is denied. 



DE VILLKNEUVE v. MORXIXG .TOURXAL ASS'N. 
(District Court, S. D. New York. May 5, 1913.) 

Dépositions (§ 25*) — Letters Eoqatory — Fédéral Courts. 

A fédéral court has power to issue letters rogatory to obtain the tes- 
tlmony of wituesses in foreign jurisdictioiis, which refuse to compel the 
attendance of witnesses under commissions ; and where it is shown that 
the witnesses are unwilling, the examination may be oral. 

[Ed. Note. — For otlier cases, see Dépositions, Cent. Dig. § 36; Dec. 
Dig. § 25.*] 

At Law. Action by Raimond De Villeneuve against the Morning 
Journal Association. On motion for letters rogatory. Motion granted. 

Chas. S. Aronstam, of New York City, for plaintitï. 
C. J. Shearn, of New York City, for défendant. 

WARD, Circuit Judge. Letters rogatory bave very rarely issued in 
this circuit. The statutes of the United States confer no gênerai pow- 
er upon the courts to issue them. Section 875, Rev. Stat. U. S. (U. S. 
Comp. St. 1901, p. 667), does treat of letters issued in cases in which the 
United States is a party or has an interest, and this has been thought 
évidence of an intention upon the part of Congress to restrict the in- 
hérent power of the court. However, as we exécute letters rogatory 
coming from foreign countries, and as this method of getting testimony 
is most necessary in countries which refuse to compel the attendance 
of witnesses under commissions, I think we ought not to suppose that 

•For other cases see aame toplc & § numbbr in Dec. & Am. Digs. l»OT to date, & Rep'r Indexes 
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Congress intended to limit the power of the court. The subject has 
been considered in varions aspects in Spanish Consurs Pétition, 1 Ben. 
225. Fed. Cas. No. 13,202; In re Pacific Railway Commission (C. C.) 
32 Fed. 241, 236: Re Letters Rogatory (C. C.) 36 Fed. 306; Gross v. 
Palmer (C. C.) 105 Fed. 833 ; Benedict's Admiralty, § 456. This case 
is one in which a number of the witnesses are likely to be unwilling, 
so that the examination should be oral, though that is a most unusual 
method, and not npon written interrogatories. 
Motion granted. 



In re MALSOHICK & LEVIN. 

(District Court, E. D. Pennsylvanla. June 27, 1913.) 

No. 3,915. 

BANKBtrPTCT (§ 228*) — ReVIEW — FiNDINGB OF REFEREE. 

Orders and proceertings of a référée in bankruptcy are presumed to be 
correct, unless clearly proved to be erroneous. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dlg. § 228.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Mal- 
schick & Levin. On certificate of a référée denying an application of 
the bankrupts for a rehearing of the proceedings and re-examination. 
Affirmed. 

Wessel & Aarons, of Philadelphia, Pa., for bankrupts. 

Julius C. Levi, of Philadelphia, Pa., for trustée. 

J. B. McPHERSON, Circuit Judge. The only question raised by 
this certificate is whether the référée (Richard S. Hunter, Esq.) erred 
in "not granting the motion of the bankrupts for a rehearmg of the 
proceedings and re-examination of the bankrupts." Manifestly it must 
often be impossible for the District Court to know what has taken 
place before the référée. Statements and arguments are often made 
that do not get upon the record, althougb they may hâve been impor- 
tant and may hâve influenced or even determined the action of the réf- 
érée. For this and for other reasons the orders and proceedings before 
a référée are ordinarily presumed to be correct unless they are clearly 
proved to be erroneous. In the présent case the référée distinctly 
States that the case had been closed, and that he denied the bankrupts' 
motion on that ground. As I can find nothing in the recora to show 
that this statement is incorrect, I accept it as true and sustain the exer- 
cise of the referee's discrétion. 

The order of April 24, 1913, is affirmed. 

•For other cases see same topic & 5 ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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CITY OF POCATELLO T. MUERAT et al. 
(District Court, D. Idaho, E. D. May 16, lOl."?.) 

1. Waters and Water Courses (§ 189*) — Construction. 

A franchise granted l)y a city to coustnict and maintnin waterworks 
for the public and to lay and malntaiu mains In the streets is subject 
to the rule that where, on a fair readlug of the instrument, reasonable 
doubts arise as to the inteut of the parties, such doubts luust be resolved 
in favor of the public. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 272; Dec. Vig. § 189.*] 

2. Wateks and Water Courses (§ 189*) — Public Water Supplt — Fran- 

chises — Ce NSTRUCTIO N. 

Défendant, under a prior ordinance, having been granted a franchise 
to construct and niaiutain waterworks for the use of complainant city, 
wliich required him to furnish a sutKcieiit snpjily l)otli for public and pri- 
vate use of the city and its iuhabitants and to convey the same from 
"Mink creek" and another stream, was griiiited a new franchise con- 
taining provisions bénéficiai to hiin aiid onerous to the public. This ordi- 
nance recited that the water fiirni.shed was deenied "inadéquate for 
présent and future needs, and that défendant agi'eed to bring in the wa- 
ters of Mink creek and to niake ail extensions of street mains warrauted 
by the growth of the city," etc. Ilcld, that the new ordinance did not 
limit défendants' obligation to the bringing in from "Mink creek" only 
so much water as was necessary, but that lie was bouiid to bring in ail 
the water from such creek ; the same being necessary to alïord an adé- 
quate supply. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 272 ; Dec. Dig. § 189.*] 

3. Waters and Water Courses (S 1.S9*) — Public Water Supply — Fran- 

chises — Construction of Pipe Line. 

Where a waterworks franchise not only required défendant to bring 
lu the waters of "Mink creek" to be used as a source of supply but also 
provided for the construction of a pipe line by w.hich such result was 
to be accomplished, tlie work to be eomiueiiced within 90 days after the 
approval of the ordinance and carried to effective speedy completion 
without unnecessary delays, interruptions, or discontimiànces, défendant 
was bound to construct a conipleted pipe line at once and was not en- 
titled to construct it in installments at such intervais as be deeuied 
proper. 

tl'id. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 272 ; Dec. Dig. § 1S9.*] 

4. Waters akd Water Courses (§ 189*) — Public Water Supply — Fran- 

chises — Extension — Sufficif.ncy of Supply. 

Where an ordinance, extending a waterworks franchise, recited that 
the présent supply was insutficient and required défendant to bring in 
the waters of a certain creek and construct immediately a certain pipe 
line for that purpose, the ordinance was conclnsive of the issue that the 
présent supply was insufflcient for such needs as then existed or was 
likely to arise in the immédiate future. 

[Ed. Note.— For other cases, see Waters and Water Courses, Cent. Dig. 
§ 272 ; Dec. Dig. § 189.*] 

5. Waters and Watkr Courses (§ 189*)— Public Water Supply — Appropri- 

ation — Contract. 

Where the soui-ces of a city 's water supply, whlch could be obtained 
under a gravity system, were liniited tu tbe waters of certain creeks, 

•For other cases see same topio & S .numbkk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the City was <anthorized to contract for the protection of sucli supply 
by the appropriation of ail tlie waters of a creek by an ordlnance grant- 
ing défendant ti franchise to continue the maintenance, opération, and 
extensio]! of liis waterworks systera constructed under a prior franchise. 

[Ed. Note. — For other cases, see Waters and Water Conrses, Cent. Dig. 
§ 272 ; Dec. Dig. s ls9.«] 

0. Waters and Waïeb Coxjkses (§ 190*) — Public Wateb Supply — Appropri- 
ation — KXTE.N'T. 

A présent appropriation of the entire waters of a creek for the use of 
a City was not against public policy because the supply was greater than 
tlie city's immédiate needs ; the rule that an appropriator bas a reasona- 
ble time to apply the water ai;propriated to a bénéficiai use being ap- 
plicable with even greater liberality to the superior and more elastic 
needs of a growing nuDiicipality. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 268 ; Dec. Dig. § 190.*] 

7. Waters and Water Courses (§ 190*) — Public Water Supply— Excessive 

Appropriation. 

Where a city's appropriation of tbe entire waters in a stream for a 
public water supply is greater than the immédiate necessities of the 
city, the appropriation would nevertheless be consummated and the rlght 
lield Intact by a temporary application of any surplus waters to other 
bénéficiai uses. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 268 ; Dec. Dig. § 190.*] 

8. Waters and Water Courses (§ 189*) — Forfeitube — Beeach of Contract. 

Where the grantee of a waterworks franchise bas committed a sub- 
stantial breacli of his contract to furnlsh the city an adéquate water 
supply and to briug In ail the waters of a certain creek therefor, the 
franchise is subject to forfeiture at the suit of the city, provided it 
cornes Into court with clean hands and is willing to do equity. 

[Ed. Note. — For other cases, see Waters and AVater Courses, Cent. Dig. 
§ 272; Dec. Dig. § 189.*] 

9. Wateks and Wateb Courses (§ 189*) — Forfeitube — Violation of Con- 

tract. 

Where défendant received and accepted from a city a water franchise 
requiring him not only to furnish an adéquate water supply but also to 
brlng into and render avallable for the use of the city and Its inhabitants 
ail the waters of a certain creelf, and défendant, after the expiration of 
a reasonable time, did neither, but Instead installed reducers In the sup- 
ply pipes to ccnsumers and promulgated a séries of unreasonable régula- 
tions for the use (;f water by consumers to reduce the use, the franchise 
was subject to forfeiture. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 272 ; Dec. Dig. § 189.*] 

10. Waters and Wateb Courses (§ 189*) — Public Wateb Supply — Plat 
Rate. 

Where défendant, to whom a waterworks friînchise had been granted, 
contracted for the flat-rate System of distribution, and also bound hlm- 
self to furnish an adéquate supply, he would lie presumed to hâve con- 
templated such extravagance of use as was ordinarily and necessarlly 
incident thereto. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 272; Dec. Dig. § 1S9.*] 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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11, Watees and Watee Courses (§ 189*) — Public Wateb Supplt— ADECjaAcr 
— Reasonable Use. 

Whether the holder of a waterworks franchise lias furnished an adé- 
quate water siipply as required by his franchise must bê determined with 
référence to the rule of reasonable use. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 272 ; Dec. Dig. § 189.*] 

12. Waters and Water Courses (§ 203*) — Public Wateb Supply — Mini- 
mum CUABGE. 

Whlle a water coiniwny. turnlshing water to a clty under franchise, 
may provide a minlinuiu charge for meter service, such charge must be 
reasonable in amount and uniform in application. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§§ 289, 290-299; Dec. Dig. § 203.*] 

la. Waters and Wateb Courses (§ 202*)— Pubuic Wateb Supply — Use — 
Régulation. 

Where a défendant furnished water to a clty under franchise requlr- 
ing an adéquate supply, rules prohibiting the use of water for sprinkliug 
except between the hours of 6 and 8 :36 o'cloeU p. m. and Umiting such 
use to .sprinkling through a hose with a nozzle one-fourth of an luch 
in dlameter, and then only when held In the hand, were unreasonable. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
i 276; Dec. Dig. § 202.*] 

14. Watebs and Wateb Courses (§ 189*) — Public Water Supplt — Use ov 
Wateb— Sphinkling Gabdens. 

Where, though a waterworks franchise did not in terms provitle for 
the sprinkling of gardens, flower or vegetable. the schedule rates pro- 
vided for "lawu sprinkling" at se much "a lot," défendant wae required 
to furnish water for gardens. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 272 ; Dec. Dig. § 189.*] 

15. Waters and Wateb Courses (§ 189*) — Public Water Supplt — Fran- 
chises — Forfeitube — Remedy. 

Provision of an ordlnance granting a franchise to construct and maiii- 
taln a clty water plaut, contalning a stipulation that in case défendant did 
not furnish a sufticieut amount of water the city miglit briug lu an ad- 
ditional supply. did not constitute an exclusive remedy precludiiig the 
city from niaintainlng a suit to forfeit the franchise on defendant's fail- 
ure to furnisli an adéquate supply, etc. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 2T2 ; Dec. Dig. § 180.*] 

16. Watebs and Water Courses (§ 189*) — Fobfeiïube — ^Notice. 

Notice of a city's intention to institute suit against the grautee of a 
waterworks franchise to cancel the same becnuse of his f allure to i)ei'- 
form and to furnish the city ail adéquate siq)ply of water was not a 
necpssary élément of the city's right to maintaln the action. 

[Ed. Note. — For other cases, see Waters and Water Courses, Cent. Dig. 
§ 272 ; Dec. Dig. § 189.*] 

17. Watebs and Water Courses (§ 189*) — Forfeitube— Remedy. 

It was no défense to a city's suit to forfeit a waterworks franchise 
that the city niight rescind by résolution ; such remedy not belng neces- 
sarily adéquate. 

[Ed. Note. — l'or other cases, see Waters nnd Water Courses, Cent. Dig. 
§ 272 ; Dec. Dig. S iXO.*] 

*For other cases .see same tople & § number in Dec. & Ani. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by the City of Pocatello against James A. Murray, 
doing business as the Pocatello Water Company, and another. De- 
cree for complainant. 

See, also, 173 Fed. 382. 

D. Worth Clark and P. C. O'Malley, both of Pocatello, Idaho, for 
complainant. 

N. M. Ruick and J. H. Hawley, both of Boise, Idaho, for défend- 
ants. 

DIETRICH, District Judge. The suit is brought for the cancella- 
tion of a franchise, granted to the défendant June 6, 1901, and relat- 
ing to the furnishing of water for the use of the plaintiff and its in- 
habitants, as appears f rom its ordinance numbered 86. A copy of 
the ordinance is attached to the amended bill, and on its face, as well 
as from the averments of the pleadings, it is shown that at the time of 
its passage the défendant owned and was operating the System by 
which the city was supplied with water, under a former ordinance, 
numbered 59 (passed June 8, 1898), which was in favor of the Pocatello 
Water Company, a corporation, and confirmed and continued in it as 
assignée certain rights and privilèges theretofore conferred upon the 
défendant and his then associâtes, F. D. Toms and John J. Cusick, 
by ordinance numbered 46 (passed January 4, 1892). The Pocatello 
Water Company later assigned ail of its rights under both ordinances 
to the défendant. 

The city contends that défendant has violated the provisions of 
ordinance 86 in material respects and for that reason seeks a decree 
relieving it from any further obligations thereunder. With one possi- 
ble exception, the substantial defaults alleged and relied upon ail re- 
late to the adequacy of the amount of water supplied by the défend- 
ant, and the controlling question therefore is whether the défendant 
has fulfilled his obligations in this respect. 

In the main the city and its inhabitants are dépendent upon the de- 
fendant's System. The Oregon Short Line Railroad Company supplies 
its needs from a plant of its own, and there are a f ew private wells ; 
and there has recently been constructed an open ditch, from which, 
by the use of pumps and other devices, water may be procured for ir- 
rigation purposes in certain quarters. Other than the railroad supply, 
however, . thèse exceptions appear to be unimportant, if not wholly 
negligible. 

The water delivered by the défendant is procured from three small 
mountain streams, ref erred to in the record as Mink, Gibson Jack, 
and Cusick creeks. The flow of the first named during the dry season 
of each year may be roughly stated as three cubic feet per second, of 
the second as two cubic feet, and of the last as a small fraction of a 
second f pot. A pipe Hne about six miles in length, and with athe- 
oretical capacity of approximately .75 of a second foot, diverts, water 
from Mink creek and discharges it intb Gibson Jack. Pipe lines from 
Gibson Jack and Cusick çreek discharge into what is known as the up- 
per réservoir, which serves npt only to impound, and thus to equalize, 
the supi)ly ôf water, but also to free it from silt and other sedimentâry 
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matter. From this réservoir pipe lines lead to the middle and lower 
• réservoirs, which are connectée! by a pipe line, and from both of which 
mains lead to tbe city distributing System, whicli, so far as appears, is 
of the usual type. The réservoirs are situate on the "bench"' or mesa 
near the city, vvith a sufficient élévation to give ample pressure, and 
are substantially built. At the time of the passage of ordinance 86 no 
water was being used from Mink creek; the pipe line from that stream 
was built shortly thereafter; and later the middle réservoir was con- 
structed and the lower one was remodeled. 

The water is used by the municipality for street sprinkling and for 
protection against fire and by the inhabitants for domestic and man- 
ufacturing purposes and during the summer season for their lawns, 
trees, and gardens. Since the passage of the ordinance, as appears 
both from the United States census and other évidence in the record, 
the population of the city has about doubled, it now being approxi- 
mately 10,000 ; and it is fair to conclude that the needs for which wa- 
ter is required hâve increased at least 100 per cent. Admittedly the 
water is wholesome, and the supply thereof is ample except during 
the summer season, when large quantities are used for street sprink- 
ling and lawns, and during that season there has been complaint near- 
ly every year for the last nine or ten years. As early as 1905 it ap- 
pears that the situation was thought to be so acute that the city offi- 
ciais, taking cognizance of criticism by citizens and the public clamor 
because nothing was being done to compel the défendant to furnish 
a greater supply, called a mass meeting for the purpose of discussing 
ways and means of improving the conditions and, if possible, of de- 
vising a remedy. In the year 1911 ail the réservoirs ran practically 
dry, and as a conséquence the city was without adéquate fire protec- 
tion. Much bitterness prevailed, and finally, either as the resuit of a 
judicial proceeding or of threats by the city authorities to commence 
such a proceeding (it is not clear which), an arrangement was made 
by which the management of the plant was temporarily taken out of 
the hands of the defendant's superintendent. With the exception of 
the small volume of water that may be stored in the middle réservoir, 
the capacity of the systein to supply the summer needs of the city has 
not been increased since the construction of the Mink creek pipe line. 
No meters hâve ever been installed, but "flat" rates are charged in ac- 
cordance with a schedule thereof incorporated in the ordinance itself. 

The provisions of ordinance 59 are not highly material to the prés- 
ent considération. As already stated, it reaffirmed the grant of ordi- 
nance 46, and it also established a schedule of water rates and required 
the water company to substitute a steel pipe for the wooden flume by 
which the waters of Gibson Jack creek were carried to the réservoirs. 
Tt contains nothing else of importance. 

Ordinance 46 grants to défendant and his associâtes the right gen- 
erally to lay pipes in the streets of, and to supply water to, the city 
of Pocatello and its inhabitants for the period of 50 years. Certain 
conditions are imposed: (1) The grantees were to complète the plant 
and be ready to deliver water within a certain specified period ; (2) the 
water supplied was to "be conveyed from the creeks on the Ft. Hall 
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Indian réservation, kiiown as Mink and Gibson Jack creeks," and was 
to be "sufficient to supply both the public and private use and purpose 
of the citizens and inhabitants of the town of Pocatello," and was to 
"be of pure and heahhful quahty" ; (3) the water was to be conveyed 
to, and confined in, "a suitable and substantial réservoir or réservoirs," 
at a point above the town, so as to furnish a pressure of at least 150 
pounds. The immédiate laying of certain prescribed mains and lat- 
erals for the distribution of water is required, and it is added that 
"thereafter main pipes and laterals may be laid as the occasion or con- 
sumption demands." There are no other material provisions. 

rurning now to ordinance 86 and analyzing it in the light of the 
conditions thus briefly sketched, what obligations does it impose upon 
the défendant, and has he substantiaily fulfiUed them? In one aspect 
the question turns upon the construction of the contract itself, the ma- 
terial facts being undisputed; and in another upon the view which 
may be taken of- facts touching which the testimony is, in its impli- 
cations at least, highly conflicting. 

[1] Undoubtedly the ordinance falls within the gênerai rule appli- 
cable to grants of franchises that where, upon a fair reading of the 
■instrument, reasonable doubts arise as to the intent of the parties, such 
doubts must be resolved in favor of the public. Stein v. Bienville Wa- 
ter Supply Co., 141 U. S. 67, 80, 81, 11 Sup. Ct. 892, 35 L. Ed. 622. 
There is nothing in Bellevue Water Co. v. City of Bellevue, 3 Idaho 
(Hasb.) 739, 35 Pac. 693, or Jack v. Village of Grangeville, 9 Idaho, 
291, 74 Pac. 969, to the contrary. One of the reasons generally as- 
signed for the rule is that such instruments are usually drafted by able 
counsel representing the grantee, and strong internai évidence is not 
wanting that the présent agreement was so prepared. But, be that as 
it may, the rule of construction is so well established that the reasons 
upon which it rests need not be discussed. 

[2] The only provisions of the ordinance purporting to be onerous 
to the défendant, or to impose upon him obligations with which he 
was not already charged under pre-existing franchises, are found in a 
paragraph of the preamble, which reads as f ollows : 

"Wlaereas the présent snpply of water furnished by .said water System [the 
existlng onel Is deemed inadéquate for the présent and fntiire need of said 
City [Pocatello], and said James A. Murray agrées to bring in the waters of 
Mink creek, and to niake ail extensions of street mains warranted by the 
growth of said clty, thereby necessitatlng the laying of several miles of pipe, 
at a large additional expenditure of money." 

The substantive part of the instrument is ail bénéficiai to the défend- 
ant: It déclares that his existing rights and privilèges are confirmed 
and continued in effect; that the then existing water rates were fair 
and should not be altered for a period of five years, and then only up- 
on certain conditions and in the manner therein specified ; that no oth- 
er person or corporation should be granted a franchise upon more 
favorable terms ; that the city itself should not construct or operate its 
own System in compétition with the défendant until it should hâve 
fîrst in good faith offered to purchase his plant at a priée to be fixed 
by a board of engineers in the manner expressly prescribed, the pur- 
chase to be made under conditions with which the city could not com- 
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ply without the greatest difficulty, if at ail ; and that the city should 
rent and pay for at the scheduled rates at least 45 fire hydrants. Sec- 
tions 6 and 8, which doubtless relate to the paragraph already quoted 
from the preamble, are as f ollows : 

"Section 6. Within ninety days from and after the passage and approval 
of this ordlnance, the said James A. Murray shall commence or cause to be 
eommenced the improvements mentioned in the preamble hereto, and shall 
carry the same to effective and speedy completlon, without unnecessary de- 
lays, interruptions or discontlnuaiiees, sucli eompliance with this ordlnance 
shall entitle said James A. Murray, his successors or assigns, to the beneflts 
of its provisions, as In virtue of an executed contract; but if more than 
ninety days shall elapse without such commencement this ordlnance shall be 
and the same is hereby declared nuU and void." 

"Section 8. If at any time the said James A. Murray, or bis successors or 
assigns, fails to supply sufflcient water for the needs of the city of Pocatello 
and the inhabltants thereof, then It shall be optional with the city of Poca- 
tello to secure a further supply of water from any other source, directly or 
indirectly, without référence to the provision of this ordlnance: Provided, 
however, that said James A. Murray shall bave a reasonable time in which 
to complète the improvements contemplated by this ordlnance, or such fur- 
ther improvements as may hereafter become necessary to supply sufficient 
water as aforesaid before the provisions of this section shall apply." 

The agreement of the défendant to "màke ail extensions of street 
mains warranted by the growth of" the city imposed upon him no new 
obligations; the duty so to do was clearly implied by ordinance 46. 
Under it, as we hâve seen, the grantees were bound to furnish water 
to the city and its inhabitants, and they were given the privilège of 
laying pipes in the streets for its proper distribution. Certain mains 
and laterals were deemed to be indispensable and immediately neces- 
sary, and thèse they were required to lay at once. As to other pipes 
and laterals which might become necessary to enable them to fulfill 
their primary obligation of delivering water to the city and its inhab- 
itants, the city waived the right of having them laid in advance of any 
actual need therefor and consented that they might be provided from 
time to time "as the occasion or consumption demands." If, there- 
fore, the city received any considération at ail for the onerous terms 
of ordinance 86, it consisted solely and exclusively of such new ob- 
ligation, if any, as was imposed upon the défendant by his agreement 
"to bring in the waters of Mink creek" ; and whether this clause does 
or does not create a new obligation dépends upon whether we adopt 
the construction contended for by the city or that urged by the de- 
fendant. By the city it is said the défendant thus agreed to bring in 
ail the waters of Mink creek, and by the défendant only such por- 
tion thereof as might be reasonably necessary frotn time to time to 
supply the public needs. In any view that may be taken of the issue 
of fact touching the shortage of water, relative to which the évidence 
is conflicting, what, under this clause of the ordinance and . upon the 
undisputed f acts, is the def endant's position ? Admittedly , the pipe 
Une from Mink creek is of a capacity little, if any, more than suffi- 
cient to çarry one-fourth of the flow of Mink creek, even in the low- 
water seas'on, and therefore if his agreement was to bring in ail the 
waters of the stream he has in a vital matter substantially failed to 
perform. If, upon the other hand, in accordance with his contention. 
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it be held that by this provision he was required to bring in only such 
water as was reasonably necessary, then the ordinance must be held 
to be inefïective and nonenforceable, for in that view it is wholly with- 
out any considération whatsoever, a mère nudura pactum. Before it 
was passed the défendant, by virtue of ordinance 46, stood expressly 
obligated to furnish water "sufficient to supply both the public and 
private use and purpose" of the city and its inhabitants and to con- 
vey the same from Mink creek as well as Gibson Jack. Such a con- 
struction would therefore be fatal to the entire défense, for under 
it the ordinance becomes a nuUity and ineffective either to confer any 
right upon the défendant or in any respect to bind the plaintiff. 

But it is thought that such a view of the meaning of the stipula- 
tion cannot be maintained. It is not to be presumed that either the 
city authorities or the défendant intended to perpetrate a f raud upon 
the public. It is conceded upon behalf of the défendant that the lan- 
guage of the ordinance is susceptible to the construction urged by the 
city. Indeed, it can hardly be controverted that such is the natural 
import of the language ; the défendant agreed, ne» "to bring in unter 
from Mink creek," but to "bring in the zvaters of Mink creek." The 
stream is a small one, and it may be readily conceived that both parties 
were of the opinion that the entire flow was required to supply needs 
which, if not wholly instant, were so near at hand that immédiate pro- 
vision should be made therefor. 

[3] The phraseology is wholly inappropriate to contey the limited 
meaning for which the défendant contends ; nor is the language in any 
other part of the instrument favorable to such a construction. There 
is no intimation that the necessary conduit was to be added to or in- 
creased from time to time as there might be need. Not only were the 
"waters of Mink creek" to be brought in, but the construction of the 
pipe line by which this resuit was to be accomplished was to be com- 
menced within 90 days after the approval of the ordinance and car- 
ried "to effective and speedy completion without unnecessary delays, 
interruptions, or discontinuances." Such language leaves no room for 
the theory that pipe lines were to be constructed in installments at 
such intervais as the défendant might deem to be proper. Force is 
added to this view by the présent strenuous contention of the défend- 
ant that the waters of Gibson Jack and Cusick creeks not only were 
at the time of the passage of the ordinance, but still are, more than 
sufficient to supply ail of the plaintiff's needs. 

[4] If that be the case, and if we adopt the defendant's theory of 
the meaning of the ordinance, it necessarily follows that the waters of 
Mink creek never hâve been needed, and that therefore défendant never 
has been under any présent obligation to construct a pipe line, either 
large or small, and that he may at his option, without violating any of 
the rights of the plaintiff, tear up the Hne which he did build. It is 
reasonable to inf er that one of the purposes of the ordinance was to put 
at rest the question of the sufficiency of the supply, and to forestall 
and prevent just such a controversy as has hère arisen, by definitely 
proyiding that the waters of Mink creek, which were admittedly suf- 
ficient for such needs as then existed or were likely to arise in the 
immedijate future, should be made available and put at the service of 



80 20C FEDERAL REPORTER 

the city. Moreover, in the light of expérience, and of facts in tlie 
record, and of what other municipalities hâve been doing, such was 
the course dictated by prudence and reasonable foresight. It appears 
that the sources from which a gravity supply for the plaintifï can be 
procured are limited, and of thèse the streams hereinbefore named 
are the most désirable. 

[5] Under the system of water appropriation which prevails in this 
State, rights of private individuals might be initiated and become vested 
in the waters of Mink creek at any time. The city's présent and fu- 
ture interests, therefore, demandcd that any claim which the défend- 
ant at that time had the right to make or to initiate, to the waters of 
Mink creek, should be perfected and protected by the construction of 
the requisite means for the diversion and application of the water to 
a bénéficiai use. It was compétent for the city to contract for such 
protection, and its désire so to do, it is reasonable to présume, was one 
of the moving considérations for submitting to the conditions imposed 
upon it by the ordinance. 

[8] The contention that it would hâve been against public policy 
for the défendant to hâve appropriated more of the public waters than 
was necessary to supply the immédiate needs of the city, and that 
therefore the construction of a larger conduit would hâve been a vain 
thing, is without merit. Under the \a\v of the state an appropriator 
has a reasonable time to apply the water which he bas appropriated to 
a bénéficiai usé, and if such rule may be invoked in the case of an 
appropriation for agricultural purposes it should, and doubtless would, 
be applied with even greater liberality to the superior and more elastic 
needs of a growing municipality. 

[7] Besides, if not required for the immédiate necessities of the 
city, the appropriation could hâve been consummated and the right held 
intact by a temporary application of any surplus to other bénéficiai 
uses. Upon this branch of the case, the conclusion is unavoidable that 
the defendant's failure to bring in and make available for the uses 
of the plaintiiï the waters of Ivlink creek constitutes a substantial 
breach of his contract. 

[8] It remains to consider whether, upon such breach, and in the 
light of the other facts of the case, the plaintiff is entitled to the re- 
lief prayed for. That under proper conditions equity will déclare for- 
feit and cancel a contract of the character of that under considéra- 
tion is well settled. City of Columbus v. Mercantile Trust Co.. 218 
U. S. 645, 31 Sup. Ct. 105, 54 L. Ed. 1193; Farmers' Loan & Trust 
Co. V. Galesburg, 133 U. S. 156, 10 Sup. Ct. 316, 33 h. Ed. 573; City 
of St. Cloud V. Water, Light & Power Co.. 88 Minn. 329, 92 N. W. 
1112; Capital City Water Co. v. State, 105 Ala. 406, 18 South. 62, 
69 L. R. A. 743 ; Grand Haven v. Water Works, 99 Mich. 106. 57 
N. W. 1077; Water Co. v. Jackson, 73 Miss. 598, 19 South. 774; Pal- 
estine Water Co. v. City of Palestine, 91 Tex. 540, 44 S. W. 814, 40 
L. R. A. 203 ; Ennis Water Works v. City of Ennis (Tex. Civ. App.) 
136 S. W. 513. Upon the other hand, forfeitures are not favored at 
the law, and a party seeking équitable relief must corne into court with 
clean hands and be willing to do equity. 

[3] Bearing in mind thèse principles, we may briefly consider th« 
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issues of fact, and especially the gênerai question of the sufficiency of 
the water which the défendant has supplied. The most striking fea- 
ture of this branch of the case is the nieagerness of available data. 
Inc.redible as it may seem, it appears to be the fact that in the face of 
the more or less continuous complaint, during a period of nine or ten 
years before this suit was commenced by the citizens and the city offi- 
cers, of a shortage of water, no effort appears ever to hâve been made 
by the défendant to measure the amount of water he was actually de- 
livering into the city. An experiment was made with the Mink creek 
line soon after its construction for the purpose of determining its ca- 
pacity, which, if we assume that the pipe is always entirely free from 
obstructions, and that there are no leaks, should give a resuit approx- 
imately correct. The velocity of the flow was ascertained by putting 
into the water, a short distance below the intake, a harmless stain and 
then observing the length of lime required for the water so discolored 
to pass through the entire length of the pipe. Thus, having the size 
of the pipe and the velocity of the fîow therein, it required only a sim- 
ple mathematical calculation to ascertain the theoretical discharge, 
which, according to the testimony of the defendant's superîntendent, 
who made the experiment, was .78 of a second foot. But of course 
it does net follow that such is the actual delivery, averaged during 
the season, or, indeed, at any given time, and especially when we con- 
sider the length of time which has elapsed since the pipe was laid. 
It is of sheet steel, the life of which under various conditions is un- 
certain, and is approximately six miles in length, with numerous lat- 
éral angles and curves, and going over hill and down daJe. Silt set- 
tles in the lower parts to such an extent that it is necessary at such 
points to maintain valves or gâtes through which at intervais the water 
may be "blown off" or wasted in such a manner as to carry with it the 
accumulated sédiment. Air valves are maintained upon the high points 
which must be opened and closed by hand, and it seems, when many 
of thèse are open, the water will not flow through the pipe at ail, 
and the openiiig of any considérable number greatly curtails the flow. 
Moreover, in a pipe of this character and of such length, it would seem 
to be unavoidable that leaks should develop from time to time, and, 
with no means of measuring the actual intake and discharge from day 
to day, thèse might well wholly or at least for a considérable length of 
time escape discovery. It is therefore obvious that the actual dis- 
charge of the pipe never reaches the theoretical discharge and at times 
is likely to be only a fraction thereof. If the pipe at any point is half 
full of sédiment, the discharge will be proportionately curtailed, and 
it is apparent that nearly ail the time the capacity of the pipe is thus 
measurably contracted, for in the nature of things the process of blow- 
ing ofif cannot be continuous, but must be only at intervais, when the 
daily incrément has resulted in a considérable deposit of silt. In fact, 
the process of "blowing ofif" itself necessarily diminishes the service- 
able capacity of the pipe to the extent of the amount of water so wast- 
ed. And the record leaves no doubt that the amount of the actual de- 
livery is likely at ail times to suffer some diminution by reason of 
leaks and open air valves. In view of thèse considérations, I am in- 
206 F.— 6 
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clined to think that the box measurements of the water discharged 
from the pipe into Gibson Jack creek ma de by engineers acting for the 
city in the summer of 1911 are, while meager, the most accurate and 
rehable data which we hâve touching the actual capacity of the line, 
and I therefore find that the amount of water brought by the défend- 
ant from Mink creek and commingled with the waters of Gibson Jack 
is .56 of a second foot. True, it is sought to cast doubt upon the ac- 
curacy of thèse measurements by the suggestion that at the time they 
vvere taken sonie of the air valves in the hne were open and that con- 
sequently the fiow was materially impeded, but such a theory rests up- 
on nothing more substantial than hearsay testimony on the part of 
the superintendent, which was to the effect only that he was informed 
that such was the fact; he had no knowledge thereof. 

The only other measurement anywhere upon the System at any 
time was made about the time this suit was commenced and covered 
ail of the water coming into the defendant's réservoirs. The facts 
pertaining thereto rest exclusively upon the uncorroborated testimony 
of the superintendent. He states that the pipe Hne carrying the water 
from Gibson Jack creek and discharging it into the upper réservoir 
was left open, and the outlets of the réservoir were closed. and there- 
upon an observation was taken of the length of time required to raise 
the level of the water a certain distance. Thus, having ascertained 
the length of time required for the discharge of a given volume of wa- 
ter, the discharge per second could be easily calculated. Assuming 
the measurements of the réservoir to be correct, and that the time was 
carefully noted, there could be no question of the practical accuracy 
of the resuit, which, as stated by the superintendent, was about 3.15 
second feet. 

The testimony of the plaintiff's engineers tends strongly to show 
that when their measurements were taken in the summer of 1911 the 
total flow of Gibson Jack and Cusick creeks, supplemented by the wa- 
ter brought from Mink creek, amounted to 2.56 second feet. But, even 
if we should accept the figures of the defendant's superintendent as 
being fairly accurate, we are still without data of the most important 
character to enable us to answer the ultimate question whether an 
amount of water reasonably sufficient for the needs of the city has 
been actually delivered to consumers. During the trial it developed 
that ordinarily in water Systems such as this there is an enormous loss 
through leakage in conduits between the source of supply and the 
point of use. Thé superintendent of the San Francisco water System, 
called as an expert by the défendant, testified in efifect that in his ex- 
périence he had found such loss to be approximately 50 per cent. His 
testimony stands undisputed, and the record throws no light upon the 
question whether in this manner the defendant's System wastes more 
or less than this percentage. Service meters bave never been installed, 
and therefore we are wholly without direct information touching the 
amount of water actually delivered to consumers, and for want of 
measuring devices anywhere in the mains or principal laterals we hâve 
no means of ascertaining even what quantity is delivered at the city 
limits. Indeed, so far as appears no provision is made in the defend- 
ant's System for the détection of leaky joints, and therefore great loss 
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might go on indefinitely without discovery. In the absence of data 
touching such loss, it is apparent that whether \ve take the measure- 
ments of the plaintifï's engineers of the amount delivered into the up- 
per réservoir, or that of the defendant's superintendent, or if we strike 
an average between the two, we are still wholly unable to make even 
a fair approximation of the amount actually delivered to consumers. 
Is the waste through leakage 50 per cent , as in San Francisco, where 
efforts are made to detect and stop the leaks, or is it 60 per cent, or 
25 or 40; it is a matter upon which we can only guess or conjecture. 
With the record in that state, any déductions at ail as to the sufficien- 
cy of the water supply would seem to be unwarranted ; but, if any 
such déduction were to be made, we should, for the want of a better 
or more reasonable course, be under the necessity of assuming the loss 
by leakage to be approximately 50 per cent. Upon that theory, and if, 
as is reasonable to assume, the duty of water for lawns is no greater 
than for agricultural crops, the supply would scarcely be sufficient to 
sprinkle the lawns, which aggregate in excess of 100 acres, leaving 
nothing for other uses. 

Other factors necessarily entering into the calculation of the suffi- 
ciency of the supply are left in equal uncertainty. If the contrary were 
not hère conclusively shown, it would be reasonable to présume the 
existence of a standard of usual consumption of water per capita ap- 
proved by expérience, at least for ordinary domestic and municipal 
purposes, and exclusive of use for lawns and gardens, but the pub- 
lished data disclose the most astonishing diversity, and admittedly 
there is no recognized standard. As to the amount required for lawns, 
gardens and trees, there is apparently no recorded expérience at ail, 
and, except in so far as such use may be found analogous to the ir- 
rigation of agricultural lands, the question is left almost entirely to 
conjecture. Definite and crédible information is furnished touching 
the area of lawns and gardens watered from the defendant's System, 
but the testimony is strikingly conflicting as to the number of people 
who dépend upon it for domestic uses. One f act is put beyond ail per- 
adventure: Justly or unjustly, the inhabitants of the city, with re- 
markablé unanimity, entertain the view that during the summer sea- 
son the water supply is radically déficient. The fact is established by 
overwhelming évidence, and even two of the three citizens called by 
défendant for the apparent purpose of establishing a différent view 
upon cross-examination reluctantly made admissions strongly tending 
to corroborate the witnesses for the plaintiff. It is abundantly shown 
that to a degree lawns frequently become parched and trees lose a part 
of their leaves in the middle of the summer ; and that during certain 
years for a considérable period of time the water has been entirely 
shut off from the city for several hours each day. To meet the appar- 
ent shortage, when it fîrst began to be serions, the défendant, instead 
of enlarging the intake and bringing in the waters of Mink creek as 
by his contract he was required to do, went to the expense of thor- 
oughly equipping the System with what in the record are referred to 
as "reducers," a device by which the one-half inch opening from the 
main into the service pipe of each consumer was reduced to one-fourth 
of an inch, and the two-inch goosenecks from which water was deliv- 
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ered into the city sprinkling carts were reduced to about one-half of 
an inch. Conceding his inability at times to maintain the required 
pressure for fire protection, and that during the summer season there 
is a measure of inconvenience and suffering for vvant of sufficient wa- 
ter, the défendant asserts that the shortage is due to a wasteful use, 
apparently not by ail of the citizens, but by a small percentage there- 
of. There is, however, no substantial évidence of abnormal waste. 
Some waste there is bound to be where there are so many consumers, 
even under a meter System, and it may be fairly assumed that where, 
as hère, flat rates are charged, there is a much greater percentage of 
waste than where meters are used. Where economy in the application 
of water is unsupported by considérations of self-interest on the part 
of the consumers, the gênerai tendency is of course toward liberality, 
if not extravagance, of use, and then there are always, in every com- 
munity, people who, even to the injury of others, w'û\ waste when the 
waste is witbout cost to them. 

[10] But the défendant, having contracted for the flat-rate System, 
must be presumed to hâve contemplated such extravagance of use as 
is ordinarily and necessarily incident thereto. He agreed to furnish 
a sufïicient supply of water under a System which he must hâve known 
is everywhere and always attended with a use less economical than 
where the charge is based upon the amount consumed. It must there- 
fore be held that he anticipated that the more prodigal use would nec- 
essarily prevail. and assented thereto, and he cannot now be heard to say 
that he has fulfilled his contract obligation because, while the amount 
supplied is insufficient under the System with respect to which the obli- 
gation was expressly assumed, it might be sufficient under some other 
System. I am not to be understood as directly or indirectly sanctioning 
the wasteful use of water ; that is to be deprecated and, if persisted 
in, should not only be condemned but appropriately punished. But 
we must consider conditions as they are and not as we would like to 
hâve them to be. Unfortunately the flat-rate System was contracted 
for, and neither party can make the substitution of a better System 
without the consent of the other, and thus far negotiations to that end 
hâve been without resuit. While admittedly there is substahtially no 
direct évidence of abnormal waste, it is contended that the implica- 
tions f rom the testiniony of hydraulic engineers called by the défend- 
ant are strongly to that effect. Incidentally it may be stated that 
testimony of a similar character adduced by the plaintiff strongly im- 
plies an insufficient supply. But it must be apparent that this so-called 
expert testimony, both of the plaintiff and the défendant, is of little 
weight. Admittedly there is no recognized standard of reasonable 
per capita consumption anywhere or under any conditions. It is also 
conceded that published expérience of the amounts of water actually 
furnished to and consumed by municipalities fails to approach a rea- 
sonable degree of uniformity and is therefore of little value. Indeed, 
it is not pretended by the witnesses for the défendant that their opin- 
ions upon the per capita amount reasonably required are based upon 
actual use; and, generally speaking, their views seem not to be in 
harmony with such expérience as is disclosed by the reported data. 
They simply state to us what in their opinion the consumption ought 
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to be. So far as appears, none of thèse witnesses ever made or ob- 
servée! any systematic tests or experiments whatsoever. One of them, 
the defendant's superintendent, measured the water which during a 
single season was consumed at his home in Pocatello, and another one, 
acting in hke capacity for the company lliat supphes water to the town 
of Clarkston, in the state of Washington, made a similar experiment. 
While they are ail hydraulic engineers, that fact in itself implies no 
spécial fitness to judge of the amount of water required to irrigate a 
lawn or to supply the domestic needs of an ordinary family. Pos-, 
sibly the duty of water for such purposcs may at some time be prop- 
erly classified as a branch of the science of hydraulics, but plainly it 
cannot be so considered now, for the very good reason that in the ab- 
sence of scientific data the subject cannot be classified as a science at 
ail under any head. and in the absence of such data I see no reason 
for holding that an intelligent householder is not quite as well quali- 
fied to express an opinion touching the amount of water which he rea- 
sonably requires to supply the needs of himself and family as is an 
engineer, especially if the latter be not a householder. How, for in- 
stance, can an engineer speak with authority upon the question of the 
amount of water required for a lawn if both his books and his expé- 
rience are absolutely silent upon the subject? While the two experi- 
ments, the one at Clarkston and the other at Pocatello, are of some 
value, they are too meager, and the exact conditions under which they 
were made are too little known to entitle the reported results thereof 
to be accepted as a criterion. 

[11] They were made by persans who were necessarily acting in 
the interests of water companies, not of consumers, and doubtless it 
is quite possible in an exceptional case to make a showing wholly out 
of accord with the results of everyday expérience of consumers gen- 
erally who use water freely and yet without abnormal v^^aste. It must 
be borne in mind that the question is not how little water a family 
can get along with and survive ; and while we should discourage 
waste we should not adopt a rule that would make the saving of water 
by the citizen the paramount object of his existence. People are ac- 
customed to use water freely, and even where the meter system pre- 
vails the average man doubtless does not always stop to consider just 
how little water is absolutely indispensable for his bath or wait until 
the grass begins to turn brown before sprinkling his lawn. Trees may 
be merely kept alive with much less water than is required for a lux- 
uriant growth. Individual standards of sufficiency will doubtless be 
found to differ widely, and even under the meter system, where the 
incentives for reasonable use are the same with one man as another, 
what to one consumer may appear to be a gênerons supply will by 
another be regarded as wholly insufïicient to cover his reasonable 
needs. Asserting waste as he does, why bas the défendant not brought 
before us substantial and crédible data of reasonable use? A con- 
troversy over the sufficiency of the supply of water has been going 
on more or less continuously for ten years, during the most, if not ail, 
of which time the défendant has contended that there was waste in 
certain quarters ; but, as has already been stated, not only has he f ailed 
to measure and record the amount of water he was actually deliver- 
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ing to tHe city from time to time, but, saving tlie experiment at the 
home of his superintendent, he lias apparently never made any at- 
tempt, intelligent or otherwise, to ascertain the reasonable duty of 
water in the plaintiff city. 

Upon the opening of the case, my first impression was that the city 
and its inhabitants had been unwilling to give any assistance in solv- 
ing the problem, by the use of meters, and had obstinately resisted 
defendant's efforts to that end, but when the facts are ail considered 
the contrary is shown to be the case. It being conceded, as it must be, 
that generally during the summer season the défendant bas in fact 
been unable to supply ail reasonable needs, it necessarily f ollows that 
he must assume the burden of showing that the shortage in some 
quarters has been due to waste in others. In the exercise of reason- 
able prudence and foresight he must hâve anticipated that sooner or 
later, if he would relieve himself of responsibility for the shortage, 
he must produce satisfactory évidence of waste. Now so far as ap- 
pears he has never contended, at least not until about the time this 
suit was instituted, that ail or even the larger proportion of the cit- 
izens of Pocatello were wasteful in their use of water. In a letter 
dated October 1, 1907, his superintendent estimated that 10 or 15 per 
cent, of the users were guilty of waste, and in régulations promulgated 
and published as late as the year 1912 référence is made to the waste 
of water by "some of the résidents" to the détriment of others whose 
rights were of equal dignity. Hère, therefore, were hundreds of con- 
sumers who were presumably making a reasonable use of the water. 
There were doubtless among them those who had large familles, and 
others havingsmall familles, somehaving comparatively large areas of 
lawn and trees, and others small. Surely out of ail of thèse the défend- 
ant could hâve made f air sélections, and by installing meters, and thus 
accurately measuring the water consumed by 50 or 75 of such repré- 
sentative patrons for two or three seasons, he could hâve furnished 
us with facts which would be highly illuminating and without which 
we are left to conjecture and surmise. In like manner he could hâve 
measured the water consumed by those who, he had reason to believe, 
were guilty of the most flagrant waste, and with such data we could 
possibly make some intelligent estimate of the extent of the waste. 
Clearly it was at ail times within the right and power of the défend- 
ant to make such tests, if he so desired, without the consent and with- 
out regard to the wishes either of the city or its inhabitants ; no one 
could bave objected. Nor does it appear that any one was ever dis- 
posed to objéct, or that défendant ever really desired that such tests 
iDemade. Some light is thrown upon his attitude by a letter written by 
his superintendent to a committee appointed by the mayor in the sum- 
mer of 1905 to secure improved water service and printed as a part 
of a painphlet or open letter gotten out by the superintendent a little 
later. While in the communication itself it is conceded that at least 
"many"of the committee were personal friends of the superintendent, 
and therefore presumably not inclined to be unfair, their request that 
they be permitted to test the amount of water which the défendant 
proposed to measure to consumers, apparently to supply the amounts 
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to which they were severally entitled under the flat-rate schedule, was 
ridiculed and sarcastically declined. 

At varions times, as early as 1905 and as late as 1911, apparently 
upon advice that he had the power so to do, défendant adopted and 
publicly promulgated rules to the effect that in every case of waste 
he would assume the right to meter future service to the offending 
consumer, but no meters were ever installed. The only reason as- 
signée for not carrying such rules into effect is the diiïiculty in deter- 
mining what amount of water the consumer is entitled to receive for 
the flat-rate charge, and therefore in determining when an additional 
charge may properly be made upon the assumption of excessive use. 
But that is the précise difficulty we hâve hère to meet, and with little, if 
any, more light upon the subject than was at ail times available to the 
défendant. If, as already suggested, he had foUowed a rational course, 
if he had complied with the request of the water committee above re- 
ferred to, or if upon his own initiative he had installed a number of 
meters hère and there and made tests of the water consumed by 
those who admittedly were making a reasonable use thereof, he would 
bave had, and we now would hâve, substantial data in the hght of 
which a line could be drawn with some degree of certainty between 
ordinary use at least and flagrant waste. It further appears that 
while ostensibly the défendant was seeking the substitution of a meter 
System for the flat-rate system, he was in f act unwilling that such sub- 
stitution should be made upon reasonable conditions. It is to be borne 
in mind that by virtue of ordinance 86 a contract obligation rested 
upon the défendant to f urnish water at the flat rates therein provided 
for and to furnish a sufficient supply. If, as we may assume, he 
found that the flat-rate system of charges operated badly and tended 
to a wasteful use of water, and thus increased the burden of his ob- 
ligation, and if for that reason he desired the substitution of a more 
rational system, he should hâve consented to meter rates which would 
operate fairly both ways, but this he was apparently unwilling to do. 
l^oth his attitude and that of the city ofRcers upon the subject are dis- 
closed by two proposed ordinances, one of which he caused to be 
drafted and asked to hâve passed, and ail the provisions of which he 
apparently insisted upon, and the other of which the city council in- 
dicated a willingness to pass. So far as appears, neither party had at 
the time any information or data from which there could be even an 
intelligent approximation of meter rates which, upon the assumption 
of a reasonable, and not a wasteful, use, would be the équivalent of the 
existing flat rates. The ordinance proposed by the city purported to con- 
fer authority upon the défendant to install and maintain meters for the 
measurement of ail water service, both public and private, -"at reasona- 
ble rates and without distinction of persons." It contained some other 
conditions, which, however, added practically nothing to the then exist- 
ing obligations of the défendant. Upon the other, hand, the ordinance 
proposed by the défendant did not purport merely to cover the matter 
of substituting metered service for the flat-rate, service, but contained 
several provisions radically changing the relations of the parties in oth- 
er material respects. The life of the defendant's franchise was to be 
extended, the right of the city to receive water f çr city purposes wap to 
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be modified, the minimum rate of interest which the défendant was to 
receive upon his investment was raised from 5 to 6 per cent., and an 
arbitrary valuation of $600,000 was placed upon the plant ; such valua- 
tion to serve both as a basis for fixing rates in the future and for the 
sale of the plant should the city désire to purchase. There were other 
provisions which it is unnecessary to specify in détail ; sufficient bas beeii 
said to indicate that the ordinance extended beyond the mère matter 
of substituting a meter System. It prescribed certain definite meter rates, 
but whether thèse were in themselves reasonable or unreasonable does 
not appear, nor does the record disclose their relation to the flat-rate 
schedule of ordinance 86. But certain conditions were attached which 
were unreasonable upon their face. It was provided, for instance, 
that it would be optional with the défendant whether or not in the case 
of any consumer a meter would be installed, and that, in the event he 
should not see fit to install a meter, the consumer would continue to 
be charged at the old rates, thus leaving it within the power of the 
défendant to make discriminatory charges. And in that connection 
it was further provided that in no case should the minimum monthly 
charge for water delivered by meter measurement be less than the 
then existing flat rates. In other words, with such an ordinance in 
effect the consumer might expect to bave a larger rate to pay, but 
would hâve no hope of securing a lower rate, however economical he 
might be in the use of water. Such a proposition was clearly unrea- 
sonable. I do not mean to say that under a System of meter rates a 
minimum charge may not be reasonably made. A water company 
must connect up its System with the service pipe, install a meter, from 
time to time read the meter, and keep individnal accounts — services 
which are necessarily rendered whether the amount of vi'ater con- 
sumed be large or small — and it is therefore entirely proper that a 
minimum charge should be made. 

[12] But such minimum charges should be reasonable in amount, 
and they should also be uniform in their application, because such in- 
dispensable services are uniform in their burden. The inéquitable op- 
ération of the provision hère referred to may be illustrated: Under 
the schedule of ordinance 86 the basis charge for a résidence or private 
house is a dollar and a half per month, which was probably intended 
to cover kitchen supply, lavatory, etc., but if there be a bath in such 
private résidence there is an additional charge of 50 cents, and if a 
water-closet another charge of 25 cents, so that the minimum charge 
per month for the ordinary résidence with a bath and water-closet is 
$2.25. Now even if such householder, with one bath and one water- 
closet, should not use the amount of water which under the proposed 
meter rates' he would be entitled to use for $2.25 a month, he must 
not only pay the $2.25 but if, for convenience, he installs another bath- 
tub, and uses practically no more water, and therefore imposes no 
greater burden upon the water company, he must still pay an addition- 
al 50 cents per month. That such a system of minimum charges is 
unjust seems too plain to require discussion, and the refusai of the 
city council to accept such a scheme and adopt the proposed ordinance 
does not signify a disposition to be unfair or unreasonable. 

It is further said that in 1912 the défendant promulgated certain 
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sprinkling rules, and there was little, if any, complaint during that 
year of a shortage of water, and it is concluded that therefore the 
shortage in previous years is to be imputed to wide-spread waste. But 
such a contention is entirely devoid of merit. In the first place, no 
relation is shown between the assumed sufficiency of the supply in 1912 
and thèse rules, and the conclusion is therefore a mère non sequitur. 
It does not appear that the rules were observed or enforced, and be- 
sides it is shown that during the critical months of July, August, and 
September of 1912 the rainfall in Pocatello was 3.74 inches, as against 
1.08 inches for the same period in 1911. Apparently, therefore, to 
Providence rather than to the sprinkling rules should be ascribed the 
crédit for such relief as prevailed in 1912. 

[13] But in the second place the rules are not thought to be reason- 
able, and their enforcement could not therefore be recognized as a 
legitimate means of increasing the normal duty of an insufficient sup- 
ply of water. It must not be assumed that a rule of practice is dé- 
sirable or justifiable merely because its observance will resuit in a sav- 
ing of water ; while water is valuable, it is not the only thing of value ; 
nor must ail other considérations give place to that of its conservation. 
Economy in the use of water, as economy anywhere else, is a relative 
term, and when the cost of saving a gallon of water is greater than 
the expense of bringing in an equal amount from an available source 
the saving is a relative waste, and any rule which imposes upon the 
plaintiff and its inhabitants a loss of time or of money, in saving wa- 
ter, financially greater than the outlay required to bring from an avail- 
able source an additional supply should not and cannot be sustained. 
As we hâve already seen, the défendant some years ago reduced the 
apertures through which the water passes from the mains into the serv- 
ice pipes to a quarter of an inch. Now consider that under the rules 
of 1912 the amount of water which, with a free flow, would pass 
through such a small opening was further eut down for lawn purposes 
by the requirement that, after sufïering the loss of force or current 
necessarily due to friction in passing through the requisite length of 
hose, the water should be spray ed through a nozzle not to exceed one- 
fourth of an inch in diameter. Again, it was required that ail sprink- 
ling in the city must be done between the hours of 6 o'clock and 8 :30 
oxlock p. m., so that, owing to the limited size of the mains, when 
the great majority of consumera were using water at the same time, as 
under such a régulation was bound to be the case, the pressure was 
materially reduced, thus substantially diminishing the delivery into the 
service pipes. Add to thèse restrictions the most noteworthy provision 
of the rules, and that which is thought to be especially objectionable, 
namely, the requirement that "the hose through which the water is 
supplied must be held in the hands of the operator while the sprinkling 
is being done," and we hâve a set of conditions which are thought to 
be highly unreasonable. I do not mean to say that under no conditions 
could such a régulation be permissible. Doubtless water can be more 
effectively applied by holding the hose in the hand than by the employ- 
ment of any of the many patented sprinkling devices designed for the 
■saving of labor and made familiar to us by their common use, and if 
ail available water were being supplied, and the amount were barely 
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sufficient to meet the needs of ail, when applied in the most economical 
mannerj such a stHngent rule would doubtless be warranted; but we 
are not hère dealing with emergencies or famine conditions. Or, pos- 
sibly, if the consumer had the privilège of applying the water at any 
hour of the day and were f urnished with a stream of sufficient volume 
to enable him to M^ater his lawn expeditiously, the restriction might be 
tolerated. Hère two hours and a half per day are by the rules allowed 
to the householder for watering his lawn. Presumably for the larger 
lawns at least ail of this time is required ; but, if we assume that it re- 
quires uponthe average only an hour and a half each day, an enormous 
amount of time in the aggregate is necessarily consumed. Now it is^ 
obvions that if the citizen could draw three times the volume of water 
he could do the required work in one-third of the time, and, if the de- 
fendant is to be permitted to insist upon the highest possible efficiency 
for the water he furnishes, surely he must furnish it under conditions 
making its efficient application reasonably practicable; if he would 
benefit by rigid economy of use, he should share in the burdens nec- 
essarily incident thereto. According to the testimony of one of the de- 
fendant's employés, water is furnished for approximately 850 lawns, 
each embracing one or more lots. Assuming that it requires upon the 
average an hour and a half a day to water a lawn, it follows that each 
day while thèse rules are in force the inhabitants of the plaintiff city 
contribute the équivalent of 1,275 hours of time for one man to the 
conservation of water, or the whole time of more than 150 men, work- 
ing continuously for eight hours each day, or, estimating such labor to 
be worth 25 cents. an hour, the équivalent of $318.'75 per day, or over 
$18,000 for a period of two months, which, upon a basis of 6 per cent., 
would cover the annual interest upon an investment of more than 
$300,000. Clearly the necessity for such a waste of time would not 
exist if the défendant would bring in the available supply of water in 
Alink creek and would in part be obviated if the conduits by which the 
présent supply is brought in and distributed were of a sufficient ca- 
pacity to enable consumers more quickly to procure and apply the 
amounts to which admittedly they are severally entitled. True, the 
calculation which I hâve made involves uncertain factors, and the re- 
suit is at best but a rough approximation, but it is reasonably conserv- 
ative and fairly illustrative, and I am unwilling to assent to a policy 
which seems to hâve been persistently pursued by the défendant, as 
evidenced both by the réduction of the capacity of service pipes and 
the stringent sprinkling rules, of casting upon consumers the entire 
burden and expense of meeting a condition which he himself could 
obviate in whole or in part by a reasonable outlay expended in increas- 
ing the capacity of his conduits. 

[14] The further contention made by the défendant that his con- 
tract imposes no obligation upon him to furnish water for gardens may 
be summarily disposed of . While the ordinance does not in terms ex- 
pressly provide for the watering of gardens, either flowèr or vegetable, 
it is not to be presumed that when it \Vas passed either party thereto 
contemplated that water would not be used for such purposes. Neither 
is there any expreSs mention of trees, and if flowers and vegetables 
can be denied water, by a parity of reasoning trees must also be ex- 
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cluded. The schedule provides for "lawn sprinkling" at so much a 
"lot," and doubtless both parties contemplated such use as is ordinarily 
made of water upon town lots, which common observation teaches us 
to some degree embraces trees, flowers, and vegetables. No more wa- 
ter is required to cover the cultivated part of a lot than an equal area 
in grass. So far as appears, prior to the commencement of this action 
no objection to such use was ever made, and the défendant delivered 
water and collected for it as for "lawn sprinkling." The long-contin- 
ued practical construction placed upon an agreement by the parties 
thereto is of great weight in construing its terras and should prevail 
hère. Plainly the contention is a mère afterthought and is without 
force. My conclusion upon this branch of the case is that the supply 
oi water furnished by the défendant bas generally, during the summer 
months, been insufficient for the reasonable needs of the plaintiff çity 
and its inhabitants. 

[15] Certain technical objections are urged against the maintenance 
of the suit, but they cannot be sustained. The stipulation in the ordi- 
nance to the effect that in case the défendant did not furnish a suffi- 
cient amount of water the city might bring in an additional supply 
was plainly not intended to be an exclusive remedy. Otherwise, im- 
mediately upon the passage of the ordinance, the défendant could bave 
accepted it and then sat down and done nothing, and still could hold 
the city to ail of its agreements except the one by which it bound it- 
self not to install a System of its own. Such a construction would ren- 
der the contract both unreasonable and unconscionable. 

[16] Now as to want of notice, if it were true that prior to the com- 
mencement of the suit défendant had no warning of the plaintiiï's in- 
tention to seek a judicial cancellation, the point would be immaterial. 
No obligation in law rested upon the city to give such notice, and there 
is nothing inéquitable or unfair in the institution and maintenance of 
the suit. It is not a case where one party bas permitted the other in 
good f aith to assume that his acts of performance are satisf actory ; the 
défendant had good cause to know, and did know for years, that the city 
claimed that he was not f ulfiUing his obligations. Moreover, the record 
leaves little room for doubt that through the newspapers, if not other- 
wise, his superintendent had actual notice of a resolution passed by 
the city council September 7, 1910, declaring that he had failed to 
keep his contract, and giving him until April 1, 1911, for performance, 
in default of which the ordinance was to be held to be null and void. 
It is not pretended that the water System was in any respect improved 
subséquent to the date of this resolution, and the défendant bas at no 
time, either before or after the commencement of this suit, offered to 
meet the plaintiiï's demands. 

[17] The further objection that the suit is unnecessary, and that if 
the plaintiiï's contentions are well taken the city could rescind by reso- 
lution, is not one thaf défendant can successfully urge. The right of 
the city may be conceded, but the remedy is not necessarily adéquate. 
Such a resolution would not be legally binding upon the défendant, and 
sooner or later, unless he were content to abandon the contract, the 
controversy would hâve to be litigated in the courts, where only a final 
adjudication could be had, and until such judicial détermination the 
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rights of both parties would necessarily remain in doubt. It is there- 
fore thought that the course pursued is the more orderly, and hence the 
préférable one. 

Finally the suit was duly authorized. By regular resolution dated 
August 17, 1911, the mayor was directed to employ spécial counsel to 
take action in the courts against défendant for such relief as was avail- 
able under the law. 

Other points raised hâve been duly considered, but the discussion 
should not be further prolonged. The défendant having through a 
séries of years persistently declined to carry ont the plain provisions 
of his contract, and having failed to furnish a supply of water suffi- 
cient even for immédiate needs, has forfeited his right to insist upon 
performance by the city ; and the latter, being free from f ault, is en- 
titled to the relief prayed for. It is suggested that it is within the pow- 
er of the court to enter a conditional decree providing that the con- 
tract shall be canceled unless the défendant shall, within a reasonable 
time to be prescribed, comply with certain specified conditions. As- 
suming that such povver exists, it is not thought that the case is a 
proper one for its exercise. The défendant has done nothing and made 
no outlay in excess of what was already required under the original 
franchise, and surely if, as is confidently asserted by his counsel, the 
cancellation of ordinance 86 will leave ordinance 46 intact, to grant 
the relief prayed for will entail upon him no substantial loss or real 
hardship. By the Suprême Court of the state it has already been final- 
ly held that one of the material provisions of the agreement is no lon- 
ger operative, and upon the whole I am inclined to think that no injus- 
tice will be done and the ultimate interests of the parties will be best 
subserved if it is entirely dissolved. The record is not without abun- 
dant évidence that as between the parties there has for a long time 
been and now is a total want of mutual confidence, seemingly amount- 
ing to a temperamental incompatibility, and in the absence of such con- 
fidence I am not inclined to undertake the onerous, if not hopeless, 
task of satisfactorily directing and supervising the performance of an 
agreement which, by reason of changing conditions and its continuing 
character, must ever remain executory. 

The rehef prayed for will be granted ; counsel for the plaintiff are 
directed to prépare a proper form of decree. 



EDMONDS V. SrANISII RIVER PULP & PAPER CO., Limited. 

(District Court, E. D. Wlsconsln. Aprll 3, 1913.) 

1. Vendob asd PuRcuASEiî (§ 44*) — Rescission for Fraud and Misreprk- 

SENTATION — SUmCIENCY OF EVIDENCE. 

Evidence considered, and held not to sustaln the allégation of a lilll 
for reselsslou that complainant was induced by fraudulent mlsrepresent:!- 
tion and suppression of facts by défendant and its officers to enter Intu 
a contract for the purchase of a large pulpniUl and water power lu 
Onada, together wlth certain concessions or leases from the provineia! 
governnient giving défendant the rlght to eut pulp wood from crowu 
lands, but. on the coiitrary, to slunv that at the time the contract was 

♦For other cases see same topic & § numbkk in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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ratlfied by det'eiulant's stockholders and coniplainant accepted and uiade 
a paynient on the same he had full knowledge of ail the facts affecting 
défendant'» propei-ty and tltle, which uiade the contract binding upon 
hira. 

[Ed. Note. — For other cases, see Vendor and Purchaser, Cent. Dig. §§ 
C9-76; Dec. Dig. § 44.*] 

2 Cancellation or Ixstbuments (§ 57*) — Relief — Recoveby of Payment — 
Stipulation for Forfeituke as Liquidateu Damages. 

Coniplainant entered into a contract for the purcha.se froui défendant 
of nianufacturing property and water power for the price of $2,150,000, 
ou whlch he niade a payment of $100,000. ïhe contract provided that, 
in case of default in further paynients, it should terniiuate, and the sum 
paid be forfeited to défendant as ascertained and liquidated damages. 
Coniplainant inade default, and was notified by défendant to perforni by 
a tiine stated or the contract would be teruiinated. He made no request 
tiiereafter for fuither tinie, nor offer of performance, but repudiated 
the contract, and brought suit for its rescission ou the ground of fraud. 
Held, tliat on a décision holding the contract valid coniplainant was not 
entitied to be reiieved in equity froiu tlie provision for rétention of the 
payment by défendant as liquidated damages. 

[Ed. Kote. — l'^or other ca.ses, see Cancellation of Instruments, Cent. Dig. 
§§ 114-llS; Dec. Dig. § 57.*J 

In Equity. Suit by Edward Ames Edmonds against the Spanish 
River Pulp & Paper Company, Limited. Decree for défendant. 

ïhe complaiuant filed his Mil in the circuit court for Outagamie county, 
Wis., the same having beeu removed to this court, whereiu he allèges: 

First. ïhat on April 20, 1907, the parties to the suit entered into au agree- 
ment, the coniplainant being induced to enter into said agreemeut in reli- 
ance upon the truth of certain material représentations made by the défend- 
ant, and but for whlch he would not hâve entered into the same. 

Second. That on the date meutioned the défendant reprfseuted that It had 
acquired certain interests, rights, privilèges, and advantages from the govern- 
luent of the province of Ontario, Canada, referred to in said agreeuient as 
a concession or agreenient, dated Septeniber 21, 1S99, and a supplemental 
agreement dated Deceniber 1, 1904, both of which were in writing, copies 
tliereof being attached to the bill. 

ïhird. ïhat the coniplainant, before entering into the agreement, had vis- 
ited and inspected the défendant'» pulpmill at ICspanda and the water power 
there situated, whereby said niill is operated and upon which it is dépendent 
for Power. That the defendant's ofticers and agents falseiy represented that 
the défendant was the owner in fee absolute of a large part of lot 8 (here- 
Inafter referred to, but upon which defendant's mill and power was alleged 
to be situate), and of that part thereof through which flows the Spanish 
river, whereon was created and niaintained by uieans of a dam built across 
said river the water power nientioned and descrihed in the agreement be- 
tween the parties to the suit. ïhat the défendant falseiy and fraudulently 
represented to the coniplainant that it had the absolute right to maintain in 
perpetuity the water power as and of the height then niaintained, to wit, of 
about eO-foot head or flow, and that it had acquired and would transfer to 
the coniplainant title of the land overflowed by the maintenance of said dam. 
when, in truth and in fact, the défendant had acquired title to but a part 
of the lands so overflowed, and had no title or privilège to a large portion 
of the land so overflowed, except a lleense or privilège from the government 
of Ontario. ïhat said license or privilège was for but a short period of tlnie, 
to wit, 13 j'ears, and was granted to the défendant upon considération of an 
annual fee or rental. ïhat the défendant fraudulently concealed from the 
coniplainant the fact that any of the lands so overflowed were being thus over- 
flowed by virtue of license or permit from said goverunient, or otherwise than 
by virtue of the defendant's right as owner in fee. 

*For other cases see same lopic & § numbkk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Fourth. That at some time after entering into the agreement, and prior to 
.Tuly 11, 1907, when such agreement was by the shareholders pf. the distend- 
ant ratlfied, the complalnant was informed, as the fa et Is, that there is grave 
doubt as to the validity of the defendant's tltle, if any it has, to the watei- 
Power and bed of the streaiii of the said Spanish river, whereon is constructed 
aud maintained the water power mentioned in the agreement. Tliat said 
water power and the rlght to maintain it for ail time, snbject to no cdntro- 
versy or adverse claim of tltle, was a principal indueement to the complaln- 
ant to enter into said agreement, and but for it the complalnant would not 
hâve so entered into the same. That beiug Informed of the doubt as to the 
validity of the defendant's title and ownersliip of the water power, and of 
its want of authorlty and rlght to maintain said water power as then ex- 
isting and maintained, the complalnant immediately raised the question witli 
defendant's officers and agents, and advised said offlcers and agents that 
plaintifC would recède from said then unratified agreement, if defendant's 
tltle aud ownershlp of the said water power and the bed of the stream 
whereon said water power was located was less tlian the absolute and un- 
i[ues(ioued fee simple tltle and ownershlp. That thereupon défendant ex- 
jiressly, falsely, and fraudulently represented and guaranteed to the com- 
plalnant that it had uwiuestioned, perfect tltle In fee simple to said water 
Power and the bed of said river whereon the same is sltuated, and falsely 
;>.nd fraudulently represonted that the goverument of Ontario, the then owner 
in fee of said title, if détendant was not such owner, then did and would make 
no claim whatsoevev to the title and ownershlp of said water power and 
bed of said stream whereupon said power was constructed and is maintained. 
'fhat defendant's offlcers and agents further represented that it woxild guar- 
untee to make said title perfectly satisfactory to complalnant, in lieu of which 
it would not hold the complalnant to thelr said agreement, but would re- 
turn to the complalnant the $100,000 then on deposit in trust to be paid to 
défendant upon thelr ratification of said agreement. That thereupon, rely- 
ing upon said false promise and false représentations, complalnant thereafter, 
on July 11, 1907, permitted and assented to the payment to the défendant 
of the said $100,000. 

Fiftli. That, after the ratification of the agreement and the payment of the 
$100,000 to the défendant, complalnant learned that the goverument of the 
province of Ontario had at ail times, then did, and now does, assert a claim 
to own in fee simple absolute the title and ownershlp to said water power 
and the bed of the Simnish river whereon said water power was constructed 
and is now maintained, and that said government clalms never to hâve parted 
with said title or ownershlp. That, after repeated attempts by the defend- 
ant's officers and agents to secure some assurance from said government that 
It did and would make no claim to the said title aud ownershlp, défendant 
failed to secure such assurance or any concession équivalent thereto, and 
wholly failed to secure for complalnant satisfactory tltle to the bed of said 
stream and the water power mentioned and agreed to be conveyed. 

Sixth. That although defendant's pulpmill referred to bad beeu completed 
about two years prior to April 20, 1907, the défendant had taken no steps to 
erect the paper mill as provided in the concession agreement referred to. 
That it would appear that by reason of such failurti défendant hàd incurred 
and was subject to forfelture of ail of its rights under such concession agree- 
ment, whereupon complalnant inqulred of defendant's oflicers and agents 
while negotiating the agreement whether said government. had waived its 
rights to insist upon such default and forfelture, and the defendant's offlcers 
and agents falsely and fraudulently stated and represented to the complain» 
ant that it, said gOTernmeut, had so waived Its rlght to so insist upon said 
forfelture, when in truth aud in fact it had not done so. That complalnant 
did not learn of the attitude of said government until some time subséquent 
to the ratification of said agreement and the payment of said $100,000, when 
he learned, as the fact is, that said government had not waived its said rights 
to insist upon forfelture, and it rcfused to glve the complalnant any assur- 
ance that it would not insist upon such rights of forfelture under siich con- 
fession agreements, and that, but for said false and fraudulent représenta- 
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tlons to the eflfect that said government had waived sald default the com- 
plainant would not hâve entered Into sald agreement. 

Seventh. That the défendant falsely and fraudulently represented to the 
complainant before it entered Into said agreement that It had on hand ready 
for use $20,000 of pulp wood In éxcess of what it had In fact had or possessed. 
That it also fraudulently and falsely represented that it had during negotla- 
tions added to this stock of the value of $10,000, wherefore the considération 
of the contract was Increased by $10,000, but for which false représentations 
complainant would not hâve agreed to pay the considération fixed thereln. 

Eighth. That among the assets of the défendant which it agi-eed to seli 
and transfer to the complainant by the agreement are a large number of so- 
called trade contracts, made for dellvery of large quantltles of pulp to mill 
proprietors in other states, which contracts were supposed to be, and were if 
valid and enforceable, valuable assets, and the same constituted a principal 
inducement to complainant for entering into said agreement. Such contracts 
are believed to aggregate $400,000, but are null and void for the reason that 
the défendant failed and neglected to comply with the laws of said several 
states respecting conditions to be complied with by foreign corporations doiîig 
business therein. That the complainant was unaware o£ such invalidity, or of 
the facts out of which the same arose, and that such facts were falsely and 
fraudulently suppressed and concealed from the complainant, and such con- 
tracts were falsely and fraudulently represented as belng of great valu_e. 

Nlnth. That the so-called concession agreements are too vague, uneertain, 
and Indefinite to be specitically enforced, or to furnish a basis for damages, 
and are lacking in mutuality, and are void. That complalnant's agreement 
with the défendant as to the interest in said property and the extent con- 
veyed thereof is uneertain and incapable of belng ascertained and determined, 
and the considération for such agreement bas in great part failed. 

Tenth. That, after the discovery of the false and fraudulent représenta- 
tions, facts, thlngs, and circurastances, above recited, the complainant refused 
to further perform or recognize said agreement as blnding upon him, and re- 
fused to make the payment therein required to be made upon the flrst day 
of January, 1908, and that thereafter, to wlt, on January 20, 1908, the de- 
fendant caused to be served upon the complainant a notice, in substance, to 
the effect that the défendant required the complainant on or before Febrn- 
ary 15, 1908, to perform ail the terms and conditions of the contract referred 
to. That time is made of the essence of such contract and such notice, and 
that in default of complainant fulfilllng the terms and conditions thereof 
the défendant wlll forfeit and take to its own use the $100,000 pald by the 
complainant, déclare the contract termina ted, and wlll clalm further and 
other damages, etc. Such notice was dated January 10, 1908. 

Eleventh. The défendant did on or about February 15th wrongfully déclare 
the said $100,000 paid on said contract forfeited to the use and beneflt of the 
défendant, and now refuses the return thereof to the complainant, and dénies 
hls right thereto. The complainant has had no profit, benefit, advantage, or 
interest resuit from said alleged contract with the défendant. 

The prayer is for judgment "resclnding the said agreement between the 
complainant and défendant, and for the recovery of the sum of $100,000 to- 
gether with interest thereon at 6 per cent, slnce the llth day of July, 190S, 
and for the costs and disbursements of this action, and for such other àud 
further relief as may be équitable and just." 

The défendant answers as follows : 

First The exécution of the contract of Aprll 20, 1907, Is admitted. 

Second. Dénies the making of any of the false and fraudulent représenta- 
tions set forth in the complaint, or any false or fraudulent représentations 
whatsoever, with respect to any of the property rights or interests involved 
in sald contract, or with respect to any matter connected with or affectlng 
the same, and likewlse dénies that any of its offlcers or agents made to the 
complainant at the time of the exécution of the contract, or at any other 
tlme, any guaranty, warranty, représentation or assurance, other than is em- 
bodled in the contract ; but, on the contrary, allèges that such contract 
thoroughly and fuUy expresses the entire agreement of the parties. 



96 206 FEDERAL BEPORÏER 

Third. Admlts that on or aliout the llth day of July, 1907, complainant 
pald to défendant the sum of $100,000 "in pursuance of the terms of said 
eontract." That at ail tiines, and up to and Includlng the 15th day of Feb- 
ruary, 1908, It bas been ready, willlng, and able to carry out the eontract 
accordlug to its ternis, and to convey to the complainant ail of the property 
specified therein, but that the complainant bas oniltted aiid refused to carry 
out the saœe on bis part. ïhat both prier to and after the making of said 
eontract complainant visited the property a,nd plnut embraced therein, and per- 
soually exaniined iuto the condition of said property, and made iuquiry and 
investigation, not only of the physical property, but also of the character of 
the rights and titles Included in the eontract, and was fuUy advised and 
informed by the défendant in the premises, and not only so, but in the exécu- 
tion of said eontract was given by the défendant the Personal supervision 
and direction of the property and plant agreed to be purchased by hlm, sub- 
ject to the control of the défendant, and familiarized himself with the détails 
■of the business, and continued in the direction thereof until about the 16th 
day of Deceniber, 1907, and long after he had becoine acquainted with ail 
the facts in bis possession at the présent time. 

Fourth. Adniits the exécution of the concession agreements, and the cor- 
rectness of the copies thereof attached to the bill, and allèges that the original 
agreements were exhlbited to the complainant prior to entëring into the cou- 
tract with tbe défendant as deflning the measure and estent of such con- 
cessions and of the defendant's rights thereunder. 

Fifth. Allèges that; at the time of the making of the agreement with the 
complainant it was, and since bas been, and is, the owner of a large part 
of lot 8, descrlbed in said agreement, and of that part thereof through which 
tlows the Spanish river, and that the water power referred to in the agree- 
ment between the parties was created and maintalned by means of a dam 
built across said river. Dénies that it represented that it had any other 
rights to maintain said dam except such as arose from its title as rlparian 
owner on botli sides of said river, and under certain rights of flovi'age of 
land by reason of said dam, includlng the right mentioned in the second 
clause, paragraph fourth of the complaint, to wlt, a lieense from the gov- 
ernment of Ontario, and that ail the facts in relation to such flowage rights 
were thoroughly and eorrectly stated to said complainant at and before the 
making of the agreement betVveen tlie parties. 

Sixth. Dénies that there is doubt as to the validity of defendant's title to 
the water power, or to any of the other property agreed to be couveyed, or 
that there is any valid adverse claim of title to thé same on the part of 
any person or corporation whatsoever;| but that it bas and had a good title 
to ail of the property which, under the terms of said eontract, it had agreed 
to convey to complainant, includlng the rights of flowage referred to. 

Seventh. Allèges that it is true that it bas not y et erected the paper mill 
referred to in the concession agreement, but that, according to the terms of 
the latter, the time wltbin which said mill is requlred to be erected will not 
expire until December 1, 1909, and that the complainant fuUy understood 
the terms of such concession agreements and entered into the agreement with 
défendant fully apprised of, and consented to, the same, well knowing that 
at such time no paper mill had been erected under such concessions. 

Eighth. Allèges that no false or fraudaient or other représentations were 
made by the défendant to the complainant, as to the amount of pulp wood 
on hand; that such amount was Investigated, examlned, and estimated by 
both parties ; that the facts were within their equal information, opportunity 
to investigate, and means of knowledge. 

Ninth. Thé défendant further allèges that the complainant was fully in- 
formed as to the nature of the trade contracts referred to in the bill, and 
of the faet that the défendant had not undertaken to comply with the laws 
of the Severa-Ï States; further, that ail of such contracts covered transac- 
tions constituting Interstate commerce, ail valid and enforceàble notwith- 
stauding thé omission of the défendant to qualify under the foreign corpora- 
tion laws of the several states ; that said contracts did, in fact, constitute 
valuable assets In the hands of the défendant, and hâve been substantially 
carried out, the pulp delivered, and the purchase priée pald therefor; that 
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by reason of the facts alleged the forfeiture clause of the contract became 
opéra tlve. 

On September 29, 1S99, the province of Ontario granted to individuals, 
predecessors of tlie détendant conipany, a concession, the terms of which are : 

Tlie Company (predecessors of the défendant) is the owner of lot No. 8 in 
the sixth concession of the township of Merritt, through which flows the 
Spanish river, which at a certain point therein "has formed a very valuable 
water power, which the company Intends to utillze for the purpose herein- 
after set fortli. It proposes to construct and operate upon such lot and in 
connection with the water power, extensive pulp and paper niills, and to ex- 
pend a large amount of capital in connection therewith and with the opéra- 
tion thereof, and from tlnie to time to extend the same, and is therefore dé- 
sirons of obtaining from the government the right to eut from and upon cer- 
tain crown lands, pulp and other woods necessary to carry on the enter- 
prises. This agreement is entered into for the purpose of insuring the per- 
formance of its obligations hereiu contained," and of securing to the company 
a continuous supply of wood for the purpose of its business, and upon the 
terms and subject to the conditions and stipulations specifled; it being fur- 
ther contemplated that the company (the parties of the second part to said 
agreement) propose forming a joint-stock company for the purpose of ac- 
qulring the land previously referred to (lot 8), assuming the concession agree- 
ment, both as to beneflts and obligations, and of carrying on and operating 
the undertaking referred to as follows : 

(a) ïhe parties of the second part sliall form a joint-stock company, and 
shall immediately convey the land described, together with the concession 
agreement and ail beneflt and advantage to be derived therefrom to such 
company. The latter shall assume their liabilities under the concession agree- 
ment, etc. 

(b) Such conipany shall proceed with the érection, construction, and equip- 
ment of a pulpmill on the land in connection with the water power, expend- 
ing therefor at least $500,000, and will operate the same as specifled. 

(c) lu considération of the expenditure and of the contracts and engage- 
ments thus entered into, the government grants to the company, for use in 
said business, the right, for a period of 21 years from the date thereof, to 
eut and remove wood at the localities particularly therein specifled. The 
company, however, may sélect and delimit or set out 50 square miles of un- 
occupied and unlicensed public lands from the territory, but under the restric- 
tions specifled ; and the government will from time to time grant permits to 
eut elsewhere within the territory than on the 50 miles under the restric- 
tions specifled. The price per cord is fixed ; the right to revoke the license 
or permit in case of default in compliance with its terms is reserved ; only 
the right to eut is sold under the concession, and not the soil or any part 
thereof nor any interest therein, except so far as may be necessary to eut 
and remove the wood. There are other spécifications not pertinent to the 
questions presented in the case. Such concession agreement is signed and 
entered into provislonally by the commiasioner of crown lands, but subse- 
quently became absolute through approval by resolution of the législative 
assembly of the province of Ontario. 

On December 1, 1904, a supplemental agreement was entered into which 
after reclting that, in view of circumstances beyond the control of défend- 
ant, the latter having become the assignée of the concession agreement as 
originally contemplated, and delay having been occasioned in the compliance 
with the terms of the préviens agreement respeeting the development of the 
water power, the construction of the pulpmill, etc., by reason of which it 
lias been unable to reap any of the beneflts of such concession agreement, 
stipulated as follows : 

(1) That the company had expended under and within the terms of such 
original agreement $500,000, and had complied therewith up to the présent 
time ; that It shall urge a prosecutlon of the work upon said dàm, and shall 
do everythlng in its power to insure the completion thereof and opération of 
said pulpmill within the time contemplated. And Immediately after the 
pulpmill has been put Into opération it will commence the érection of a 
206 F.— 7 
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paper mill, complète and eqnlp the same so that it shall be in opération 
within flve years from the date of such supplemental agreement at an ex- 
penditure of at least $250,000 in addition to the expenditures provided for 
in the principal or original agreement. In considération thereof, the right 
to eut and remove woods as provided in the original agreement is declared 
to be 21 years from the date of the supplemental agreement, provided that 
In ail respects the company shall comply with the covenants of the princi- 
pal agreement respecting the manufacture, annual output, and amount of 
wage labor to be employed in said mllls. 

The company so long as it shall proceed with convenient dispatch with the 
development of said water power and the completion of the pulpmill, shall 
not be deemed in default under the said principal agreement in respect to its 
covenant to erect and operate the miUs. 

On March 27, 1902, the province of Ontario granted to the défendant two 
parcels of land containlng 38% and 37 acres, respeetively, descrlbed by metes 
and bounds, which in the case hâve been referred to as flowage lands; the 
purpose of the grant being to secure to the défendant for the tlme thereln 
llmited "the rlght to pen or dam back the water of the Vermillion and Span- 
ish rivers to such a height as will glve a head of 60 feet at the mills of the 
said lessees on lot No. 8 in the sixth concession of the township of Merritt 
and no further, notwithstanding that such penning or damming back of the 
waters of said river may afCect the falls of the Spanish river on lot 12 In 
the sixth concession of the township of Foster, or the falls on the Vermillion 
river on lot 10 in the fifth concession of the said township." Such grant, 
which Is designated as a lease, was for a term of 21 years from Aprll 1, 
1902. 

The défendant was thus possessed of the following lands, property, and 
appurteuant rights : 

(1) Its mill and water power property situate on lot numbered 8 In the 
sixth concession of the township of Merritt, with other lands owned In fee, 
aggregating approximately 2,000 acres. There is no controversy in the case 
respecting thèse, excepting the water power claimed to be appurtenant to 
the land through which the Spanish river flows. 

(2) The two parcels of so-called leased lands acquired under the provincial 
lease dated March 27, 1902. 

(3) The rights acquired under the concession agreement dated September 
21, 1899, and the supplemental agreement dated December 1, 1904. 

(4) Personal property. 

The f acts are further detalled in the opinion. 

C. G. Cannon, of Appleton, Wis., P. H. Martin, of Green Bay, 
Wis., and Miller, Mack & Fairchild, of Milwaukee, Wis., for com- 
plainant. 

Quarles, Spence & Quarles, of Milwaukee, Wis., and Leighton Mc- 
Carthy, of Toronto, Canada, for défendant. 

GEIGER, District Judge (after stating the facts as above). [1] 
Upon the trial the complainant urged his right to relief upon three 
grounds : 

First. That the défendant had f alsely and fraudulently misrepresent- 
ed to him its title and Qwnership of the water power appurtenant to its 
mill property — in substance, that it represented absolute ownership, 
when in truth and in fact it did not own it, but that the title to said 
water power rested in the provincial government of Ontario. 

Second. That the défendant falsely and fraudulently represented 
that it had the right to flow or flood the lands covered by the provin- 
cial lease dated March 27, 1902, and thereby to maintain its dam to the 
height of 60 feet, in perpetuity, and suppressed the fact that it had 
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such flowage privilège for the limited term of 21 years from April 1, 
1902. 

Third. That the défendant wrongfully declared a forfeiture of the 
rights of the complainant under the contract of April 20, 1907. 

At the conclusion of an exhaustive argument, I expressed the opin- 
ion that the complainant had failed utterly to establish his allégations 
of fraud, fraudaient représentations, or concealment. A further ex- 
amination of the évidence has satisfied me of the correctness of such 
opinion. While there is conflict between the witnesses on certain 
points, such conflict is reconcilable with other undisputed facts in the 
case; so that the application of certain elementary principles of law 
can be made readily, and to the exclusion of doubt. 

The situation of the défendant company being as indicated, the com- 
plainant, with Brown and Edmonds, entered into negotiations with the 
défendant company in the month of November, 1906. Thèse were 
conducted orally, not evidenced by mémorandum other than the fol- 
lowing ; 

"Toronto, December 10, 1908. 
"Messrs. The Spanish River Pulp & Paper Co., Orillia, Ont. 

"Gentlemen: We agrée, subject to beiiîg able to finance the proposition by 
the first of March next, to purchase the entire assets, free from encum- 
brance, of your property, with the exception of your book accounts and bills 
recelvable, for the sum of $2,150,000, payable in cash on or before the above 
date, and agrée to take over ail contracta you hâve made In connection with 
the business of the company, [Signed] A. W. Brown. 

"B. A. Edmonds. 
"A. D. Daniels. 

"We hereby aecept the wlthin proposition on behalf of the Spanish River 
Pulp and Paper Co. W. J. Shepard. 

"James B. ïudhope, Secretary and Treasurer." 

Brown and Daniels assigned their rights under this memorandiim to 
the complainant. They had ail visited the plant and property of the 
défendant, inspected the same, and doubtless talked with the officers 
of the défendant in a gênerai way respecting the property, the extent 
of the holdings, and probably the character of the titles. No doubt, 
the défendant having the concession agreements, having lands in fee, 
the parties discussed as business men would the subject-matter of the 
mémorandum, with a view of reaching the gênerai conclusion of pur- 
chase and sale therein expressed. The deal was not consummated, 
probably because of the inability of complainant to "finance it," but 
during the time that it was pending under this mémorandum he receiv- 
ed a complète list and description of ail of defendant's holdings which 
became the subject-matter of the later contract entered into. He en- 
deavored to interest persons to co-operate with him in carrying out 
the purchase, and his solicitor had drawn a form of mortgage or trust 
lagreement upon which he proposed to borrow the money for that pur- 
pose. Although it was a matter of sharp controversy, there is no 
doubt but complainant was apprised with reasonable certainty of just 
what the défendant professed to own. It is urged by the complainant 
that, when this original mémorandum was entered into, he and his two 
associâtes, either upon inquiry or upon the volunteer statements of 
officiais of the défendant company, learned that the latter owned the 
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water power appurtenant to the land upon which the mtll is situated, 
aiso, the so-called flowage rights. He therefore daims that, although 
the contemplated purchase under the mémorandum of December 10, 
1906, was never carried out, the représentations made at that time, 
the information obtained in bis negotiations, were not renoimced or 
modified by the défendant company or by any of its ofîfiicers, but in 
truth relied upon by him when he personally resumed negotiations with 
the défendant company's officers, which resulted in the making of the 
contract herein under date of April 20, 1907, set out at length in the 
bill. It is immaterial whether negotiations were resumed at the solici- 
tation of the complainant or of the défendant, but it is noteworthy that 
such formai engagement contains certain provisions, doubtiess inserted 
for the protection of défendant, but respecting whose meaning there 
can be no doubt. 

First. That the défendant company sell to the complainant its pulp- 
mill, "together with ail its f reehold and leasehold lands and water pow- 
er now owned by the company" as of the Ist day of Mardi, 1907. 

Second. That the purchaser (complainant) "acknowledges that he bas 
examined the property of the company and the concession agreement 
aforesaid and accepts the same and the company's title thereto as it 
stood on said first day of March, 1907, the company agreeing only to 
transfer to the purchaser such title as they possess." 

Third. That such agreement was subject to approval by the share- 
holders of the défendant company to be obtained with dispatch, and in 
case of nonapproval purchaser's cash payment to be returned to him. 
Fourth. That in the event the purchaser failed to carry out the 
agreement and make the payment agreed to be made January 1, 1908, 
the cash payment of $100,000 shall be forfeited to the company as as- 
certained and liquidated damages, the agreement terminate with no 
liabihty on the part of the défendant to account for the opération of 
the business and for any profit made therein. 

The agreement thus dated April 20, 1907, having been executed at 
or about the same time, complainant very soon thereafter prepared to 
carry it out by, among other things, causing examination to be made 
of the company's titles, and assuming direction of defendant's business 
pursuant to clause 2 of said contract. The défendant daims to hâve 
given to complainant's solicitor full information respecting the titles, 
delivering him its title deeds and papers, and he proceeded with such 
work of examination. Within a short time a discussion arose between 
complainant and défendant through their respective solicitors respect- 
ing the one phase of the title of the water power, suppression of the 
facts whereof is the gravamen of complainant's daim of fraud upon 
which he bases bis right to rescind. The water power in question is 
found in the Spanish river, where it traverses a tract of land owned by 
the défendant, which tract it obtained f rom its predecessors in title, the 
provincial government having originally granted the land on either 
side of the stream by one patent. Apparently, by virtue of such grant, 
the défendant and ail its predecessors had assumed and enjoyed un- 
questioned title to the bed of the stream, and the conséquent owner- 
ship of the water power created and developed as stated in the case. 
It appears, however, that in October, 1906, a décision had been ren- 
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dered by the high court of the province of Ontario, a court of gênerai 
jurisdiction, in two cases which are referred to in the record as the 
"Kenora Cases." The décision, in effect, decHned to follow what was 
supposed to be the common-law rule then in force in the province, 
that, where a grant is made by the government of lands on either side 
of a stream, the full riparian rights vested in the grantee, that is, that 
the bed of the stream passed with the grant. It was held that, while at 
common-law such was the presumption, it was not the law of Ontario 
respecting streams tributary to the Great Lakes, and hence, unless the 
terms of the grant from the government, or other attending circum- 
stances, disclosed an intention on the part of the sovereign to relinquish 
the title to the bed of the stream and the riparian rights, the presump- 
tion was against such intention. It may be admitted, as the fact was, 
that the décision occasioned surprise, and doubtless caused some ap- 
préhension respecting the stability of titles to which water power and 
riparian rights had theretofore been deemed to be appurtenant. 

Soon after commencing his work of examination of titles, complain- 
ant's solicitor, in a letter to complainant, exhaustively discussed the 
Kenora décision and its pertinency to the subject-matter of complain- 
ant's proposed purchase of the defendant's water power ; but, al- 
though he apparently advised the making of a réquisition on the de- 
fendant which wonld clear the doubt created by such décision whether 
Vi-ell or ill founded, he seerns to hâve concurred in the attitude of de- 
fendant's solicitors that the doubt was wholly eliminated by the supple- 
mental contract made by tlie province of Ontario with the défendant 
in 1904, and the provincial lease of the so-called flood lands made 
March 27, 190.2, both of which give unequivocal récognition to defend- 
ant's ownership of the water power, and confer rights which could 
not be conferred except upon the hypothesis of ownership. Such let- 
ter is dated Juiie 13. 1907. The complainant in a letter to his solicitor 
acknowledging the receipt of the former seenis to fully appreciate the 
subject-matter thereof . The solicitor wrote a similar letter to the prés- 
ident of the défendant company, also its solicitors, making a formai 
réquisition on the latter for a confirmation of defendant's title. 

In this situation, the only question between the parties was respect- 
ing the applicability of the so-called "Kenora" décision. That it was 
discussed between the parties is no doubt true; but it is equally true 
that the défendant and its officers from the inception of negotiations 
with the complainant in the fall of 1906 at no time represented or 
claimed the situation to be other than it in fact was, namely, the own- 
ership of the water power by virtue of the ownership of the lands to 
which it was appurtenant, recognized as such by the government. In 
other words, the claim was made that, because the défendant owned 
pursuant to a grant conveying both sides of the stream. it owned the 
water power. This situation continued until July 11, 1907, on which 
day there was convened the shareholders' meeting to act upon the rati- 
fication of the contract made with complainant. At this time each par- 
ty recognized fully and precisely the subject-matter of the proposed 
contract, each conceded the title to the water power to be good, the 
complainant having suggested the possible doubt, which each regarded 
as remote, arising out of the "Kenora" décision. It appears without 
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substantîal dispute that on or before the date of such shareholders' 
meeting the complainant and his solicitors had been and were urging 
the defendant's officers and solicitors to snbmit to such shareholders 
the question respecting the title as affected by the "Kenora" décision, 
doubtless for the purpose of reserving to the complainant the right to 
cause the défendant to respond to him in the event that the govern- 
ment should at any time in the future succeed in assailing the title to 
the water power. This, however, was steadfastly refused; defend- 
ant's officers and solicitors insisting that the title was good. They pre- 
vailed in their purpose, fully disclosed to the complainant, not to sub- 
mit the matter of doubt arising out of the "Kenora" décision, and en- 
tertained by him, but not by them, to the shareholders in any form 
whatsoever ; and complainant in such situation permitted the contract 
to go before the shareholders for ratification, which was done, and 
thereupon the $100,000 which complainant had theretofore placed in 
escrow with the bank at Toronto, to be turned over upon ratification, 
was paid to the défendant. 

At and prior to this time the complainant had assumed direction of 
the defendant's business under the terms of such contract, and con- 
tinued therein until about December 16, 1907. The matter of the doubt 
respecting the title to the water power received attention in varions 
ways. The defendant's officers, while protesting that the title was 
good, ofïered, in order to enable complainant better to promote the 
scheme for financing his undertaking, to assist him in prosecuting with 
the commissioner of crown lands of Ontario, an application for a patent 
or grant confirming the title. It is claimed by the complainant that 
the government officiais, on the strength of the "Kenora" décision, de- 
clined to admit fuU title in the défendant company, but that they ex- 
pressed a willingness to give a long time lease, provided the govern- 
ment's ultimate title to the bed of the stream were concurrently con- 
firmed. Defendant's officers, however, refused to entertain any such 
proposition, because by doing so they would give récognition to an 
infirmity of their title. It does not appear that the défendant or its 
officers presented any such matters before the government, other than 
as stated, by way of assisting the complainant. 

The testimony shows that, after the ratification of the contract, com- 
plainant devoted much of his time toward promoting the ultimate con- 
summation of his contract, by endeavoring to raise the money through 
mortgage or trust agreements, but that success did not attend his ef- 
fort. On November 29, 1907, doubtless having represented his in- 
ability to raise the funds necessary to make the payments maturing 
on January 1, 1908, he induced the défendant to agrée to a modifica- 
tion of the terms of the original contract, whereby the deferred pay- 
ment, instead of being in cash to the amount specified in the contract, 
was to be covered by a large amount of second-mortgage bonds to be 
taken in lieu thereof , and the cash balance was in other respects modi- 
fied as to terms. Such proposed modifying agreement was in writ- 
ing, and in ail other respects expressly ratified the original agree- 
ment. It was mailed to complainant, who, on December 7, 1907, ac- 
knowledging receipt, wrote to one of the defendant's officers : 
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"I feel that it is not wise for me to accept the agreement sent me as it Is 
worded, and this makes it necessary for me to endeavor to arrange wlth 
you some other method of extension of the présent agreement. I hope this 
can be done withoiit delay and to our mutual advantage." 

Accordingly, on or about December 21, 1907, after a conférence, 
in which complainant, défendant, and their respective solicitors par- 
ticipated, a further and différent proposed extension agreement, re- 
duced to writing, was left with complainant for signature and accept- 
ance; this also in express ratification of the first agreement, particu- 
larly with référence to the property to be conveyed, provided for a 
modification of the time of performance, the terms of payment of the 
cash balance increasing by a very considérable amount the deferred 
payments to be accepted by the défendant secured by second mort- 
gage on the property. Doubtless the parties agreed upon the terms, 
but without any explanation discoverable in the record, complainant, 
having this assurance f rom défendant thus to modify the agreement, 
suddenly terminated ail further connection with the management of 
the business, and on January 1, 1909, failed to respond in any way to 
the terms of the original contract, or to enter into the proposed modi- 
fied contract, assented to as stated. Thereupon, on or about Janu- 
ary 10, 1908, the défendant served him with a notice requiring that 
he meet the terms of the contract of April 20, 1907, by February 
15, 1908, in default of which his rights thereunder would be declared 
f orf eited ; doubtless intending thereby to assert its rights under clause 
7 of such original contract. 

It is to be noted that during ail this time complainant not once claim- 
ed or suggested to the défendant or its officers that it or they had been 
guilty in any manner of misrepresentation or suppression of facts. On 
the contrary, as hereinaf ter noted, he maintained the attitude of per- 
formance, doubtless requesting and receiving defendant's agreement to 
modify the terms of payment to enable him to meet the stress of finan- 
cial situation in which he found himself, or expected to find himself 
January 1, 1908. No response was made by the complainant to the 
demand for performance served upon him, but immediately there- 
after, and on or about January 16, 1908, complainant's solicitor ad- 
dressed a letter to defendant's solicitors inquiring whether the défend- 
ant would be able to convey a fee-simple title to the water power on 
February 15th, as stated in the notice theretofore served. To this 
defendant's solicitor replied that it would be ready on the day mention- 
ed, as it always had been, to comply with ail the terins of the contract 
entered into April 20, 1907. In the meantime, however, and during 
the months of December and January, as late as January 31, 1908, 
complainant, although having ignored defendant's assurances that it 
would accède to his request for a modification of the terms of pay- 
ment, was nevertheless in communication with varions persons in- 
terested in the paper and pulp business, soliciting and importuning 
them to become associated with him in his venture, and giving in dé- 
tail estimâtes of the advantages of the same. It may be noted that in 
thèse communications, written when he was in actual default (except 
for the period of grâce given him by defendant's notice), he represent- 
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ed to third persons that his then existing rights under the contract were 
in fact sueh as they would hâve hecn and as it was sought to confer 
upon him by the extension agreemçnt which he had ignored and refus- 
ed to sign. No request was made of défendant for further time, no 
intimation that, because of the financial situation, further indulgence 
should be granted him ; but, on the contrary, the défendant was whol- 
ly ignored, excepting by the letter of complainant's soliciter above re- 
ferred to. It further appears that on January 22, 1908, the so-called 
"Kenora" décision was reversed by the appellate judicial tribunal of 
Canada, and that the complainant learned thereof within a day or two. 
In May, 1908, without further intercourse between complainant and 
défendant, this suit was started, the bill in which, apparently for the 
first time, conveyed to the défendant any claim of fraud or suppres- 
sion of facts respecting the subject-matter of the contract. Granting 
that there is a possibility of spelling out of the évidence in the ca'.e a 
failure on the part of the def endant's officers originally to disclose vhe 
précise situation respecting its title to the water power because it fail- 
ed to communicate to the complainant the doubt growing out of the 
"Kenora" décision, the material and conclusive fact against the com- 
plainant is that long before the contract had become operative he was 
fuUy apprised of the situation. The contract did not become opera- 
tive, so far as he was concerned, because of his reliance upon the non- 
existence of a situation such ashe now claims was credited by the 
"Kenora" décision. Knowing and appreciating it fully, and knovving 
that the proposed contract was tentatively entered into, with the dis- 
claimer on the part of the officers of the défendant company of author- 
ity to enable its exécution by them on the defendant's behalf, it seenis 
to me absurd for the complainant now to assert that whatever repré- 
sentations were made by such officers prior to ratification should be 
imputed to the défendant when, to the knowledge of complainant, the 
ratified contract was intended to be and is répugnant to such repré- 
sentations. It seems idle to contend that the defendant's officers, dis- 
claiming authority to bind the défendant to the written stipulations of 
the contract which provide for a conveyance merely of the defendant's 
interest, could stiU bind it by their oral représentations that such writ- 
ten provisions would not be insisted upon .af ter ratification. Com- 
plainant has indicated in no way the possibility of removing this in- 
congruity, and it seems to me to be conclusive against his contentions 
of suppression, misrepresentation, or overreaching. He was precisely 
informed respecting the situation as it went to the shareholders of the 
défendant company, and by his own acquiescence foreclosed complaint 
against the terms of the contract. 

With respect to complainant's second contention, that the défendant 
concealed the fact that certain of the so-called flowage rights were held 
only under a lease, it is urged that not only was the fact of such lease 
suppressed, but also the fact that through such lease, for a limited 
period, the company was enabled to maintain its dam at a greater 
height thah without such lease, and hence the maintenance of the dam 
at a 60-foot head was dépendent very substantially upoii a mère lease- 
hold. 
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The facts are in my judgment as clear and free from doubt as are 
those respecting the title to the water power dépendent upon ownership 
of the bed of the stream. After complainant and his associâtes 
Brown and Daniels entered into the mémorandum of December, 1906, 
and particularly during the month of January, 1907, complainant's so- 
licitor, although disclaiming making an examination of titles, was put 
in possession, as défendant insists, of ail the title papers of the latter 
Company. It was sharply disputed in the case whether such soliciter 
obtained knowledge of the so-called lease of flowage rights until the 
day after the meeting of shareholders in July, 1908. I am satisfied 
that he learned of the state of ail the defendant's titles as early as 
January, 1907. In the latter month complainant, in his endeavors to 
finance the deal, had opened negotiations vvith third parties looking to 
the exécution of a trust deed or mortgage to raise the requisite funds 
to carry it out. His soliciter at that time prepared a proposed trust 
deed w'hich contained accurate descriptions of ail of the lands of the 
défendant company which it was then contemplated should be transfer- 
red under date o£ March 1, 1907. The description and phraseology re- 
specting titles therein are identical with the language of title papers 
testified to hâve been given complainant's solicitor in January, 1907, 
and, under the System of registration of titles, such description as per- 
tained to mortgages of water-power lands could hâve been obtained 
from no source excepting from papers in the possession of defendant's 
soHcitor and claimed to bave been givon to complainant's solicitor. 
In a letter addressed to complainant under date of June 13, 1907 — 
a month prior to the ratification of the contract— in discussing defend- 
ant's claims respecting title to ownership of the water power because 
it owned both sides of the stream, that the province of Ontario by sup- 
plemental agreement and lease, had fully recognized such ownership, 
the solicitor states : 

"The Company (défendant) found on examination of engineers, etc., that 
they required to biiild a dam to increase the power at the falls, and in order 
to do so would hâve to flood certain lands further up the river, and in fact 
it has affected certain falls on the Vermilllon river clalmed by the Manitoulin 
& North Shore Eailway. ïhe government in dealing with that matter felt 
that in order for the undertaliing to be carried out by the présent company 
(défendant) thèse grants and right to flow lands further up the river should 
be granted, and although there vi-as opposition to that by parties interested, 
the government granted thèse privilèges to the présent company, thus show- 
ing that at ail times they treated this water power as belonglng to the prés- 
ent company, and that the présent company should be protected and en- 
couraged in their undertakings." 

In the mortgage prepared by the complainant's solicitor in January, 
1907, the lands thus referred to in his letter are described by him in 
the language contained in the former mortgage made by the défend- 
ant company, and particularly as a lease, giving the right to pen up 
and dam back the waters, notwithstanding that it might affect the Ver- 
million Falls. In a letter written by him to defendant's solicitors under 
date of July 18, 1907 — and which would be six days after July 12th, 
when it was claimed he for the first time learned of the existence of 
the so-called lease, he says: 
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"In référence to tlie lease with the crown of the lands in tlie townsliip of 
Foster, or the riglit to dam or pen baclc the river giving the company a head 
«t 60' at their niills, we may say that we exaniined tliis crown lease in your 
office some time ago and in writing Mr. Sliepard and Mr. Tudhope in réf- 
érence to the defect in title, we polnted ont to theni that we considered tlie 
rights given in that lease to be the strongest claim which the company had 
the government to force them to give absolute title as in that lease they 
hâve practically recognized the conipany's title to the water power." 

The testimony shows that the correspondence with Shepard and 
Tudhope, last before referred to, was approximately at the date of 
the complainant's soHcitor's letter dated Juue 13, 1907. 

It was not until January 18, 1908, and after défendant had served 
a notice on complainant requiring him to perform his contract, th,at 
any intimation or claim was ever made of suppression of knowledge 
of defendant's actual rights under this so-called lease or the existence 
thereof. The letters written by complainant's solicitor to defendant's 
soliciter under date of December 14th and January 18th, wherein it 
is assumed, apparently without f oundation, that the défendant was 
proceeding in the discharge of some obHgation to perfect titles, are 
strongly at variance with the complainant's own silence toward the de- 
fendant and with his letters to third parties seeking their co-operation 
and interest in promoting the venture. I think his contention is clearlv 
an afterthought, and there is no testimony whatever to support it, 
much less to overcome the positive provisions of the contract requir- 
ing him to purchase tlie interest of the défendant company as it stood 
on March 1, 1907. 

[2J Complainant's third contention, in substance, is that, the de- 
fendant being guilty of an attempted wrongful forfeiture, he thereby 
has the right to rescind the contract and to hâve the payment made by 
him restored. It is urged that the $100,000, which the complainant 
paid, should be treated as security, and hence, although the contract 
provided that the amount coukl be retained as ascertained and liquidat- 
ed damages, a court of equity should relieve as against a forfeiture, 
and limit the défendant to actual damages. But the amount paid by 
the plaintiff was not security — it was a part payment on the contract 
to purchase the defendant's property — and the mère fact that the de- 
fendant notified him after he was in default that, unless he would per- 
form within a stated time, it would treat the contract as at an end, 
did not transform the payment of $100,000 into anything else. It was 
an escrow, and became an actual, part payment for the use of the de- 
fendant, upon ratification of the contract; and the pleadings, com- 
plainant's testimony, his correspondence with third parties whom he 
importuned to assist in promoting the venture, treat it as such and 
nothing else. That the loss of $100,000 is burdensome to the complain- 
ant may be conceded ; that the defendant's right to retain it is uncon- 
scionable is an entirely différent question. We know of no rule in 
the construction or enforcement of ordinary contracts of sale which 
gives to the vendee the right to recover paymeuts made by him when- 
ever he is in default and the vendor seeks to enforce the contract, 
either by insisting upon its terms, or by proceedings to f oreclose. The 
complainant hère did not seek to be relieved from the terms of the 



CENTRAL or GEORGIA EY. CO. V. WRIGHT 107 

contract and to hâve the defendant's damages assessed. He did not 
seek the aid of a court of equity to enable performance after he was 
in def ault. Even after he had defaulted, and after défendant demand- 
ed that he perform, he took the position with third persons of assert- 
ing his rights under the contract as though he were not in def ault. But, 
when he finally f ailed in his efforts to finance the deal, he severed ail 
relations with the défendant, and some months later instituted this 
suit, seeking to rescind the entire contract upon the ground of a fraud, 
which on the face of the bill was none other than a deliberate deceit 
and suppression of facts. He was not in a position, not having offered 
to perform or to do equity, to face about when he found that the facts 
did not substantiate his bill, and to complain because the défendant 
adopted the course which his own conduct compelled it to adopt. He 
has urged that the défendant, although offering to perform, could not 
perform because the title to the water power still remained defective 
—the so-called lease being nonassignable — without the assent of the 
province. He did not, however, on that ground, refuse to perform. 
He did not demand performance, but, on the contrary, ignored defend- 
ant's offer to perform. In any event, there is nothing to show that 
défendant was not able and willing at the time fixed to perform fully 
the contract which it had made with complainant. 
A decree may be entered dismissing the bill. 



CENTRAL OF GEORGIA RY. CO. v. WRIGHT, Comptroller 
General of Georgla. 

(District Court, N. D. Georgla. March 18, 1913.) 

No. 29. 

1. Taxation (§ 124%*) — Railkoads — Chaetee Exemption — Effect or Lease. 

Under the law of Georgia, a lease of a railroad and equipment in ordl- 
nary terms does not pass any estate in the property to the lessee, but 
it becomes a tenant with the right to possession and use only, and such 
lease does not affect a provision of the lessor's charter limiting the right 
of taxation by the state to a certain percentage of its annual income. 

[Ed. Note.— For other cases, see Taxation, Cent. Dlg. §§ 224-226, 240- 
242, 260-263, 2T2; Dec. Dig. § 124y3.*] 

2. Taxation (§ 124%*) — Raileoads — Cuabteb Exemption — Tbansfee of 

Lessee's Interest. 

A sale under foreclosure of the leasehold interest of the lessee in such 
a lease and a new lease or renewal executed by the lessor to the pur- 
chaser under a gênerai power to lease conferred on it by statute did not 
affect the title to the property, which remained in the lessor as beforc 
with the right to the limited taxation glven by its charter, although thu 
lease required the lessee to pay the taxes assessed against the lessor or 
its property under its charter. 

[Ed. Note. — For other cases, see Taxation, Cent. Dig. §§ 224-226, 240- 
242, 260-263, 272; Dec. Dig. § 124ya.*] 

In Equity. Suit by the Central of Georgia Railway Company âgainst 
William A. Wright, Comptroller General of the State of Georgia. De- 
cree for complainant. 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Little & Powell, of Atlanta, Ga., and Lawton & Cunningham, of 
Savannah, Ga., for compiainant. 

T. S. Felder, Atty. Gen., and John C. Hart and Samuel H. Sibley, 
both of Union Point, for défendant. 

NEWMAN, District Judge. [1] This case involves the right of 
tue Comptroller General of the state of Georgia to assess ad valorem 
taxes against the Augusta & Savannah and the Southwestern Rail- 
roads as the property of the Central of Georgia Railvvay Company. 
The Augusta & Savannah Railroad was originally chartered as the 
Augusta & Waynesboro, its name having been changed in 1856 by an 
act of the Législature (Laws 1855-56, p. 194). Under the original 
charter dated December 31, 1838 (Laws 1838, p. 174), it was enacted 
(section 13) : 

"Tliat the said railroad and tlio property of said conipany shall not be siil)- 
ject to be taxed hlsbei- than one-half of one per cent, on Its annual luconie ; 
juid no eity or town corporation sliall hâve power to tax the stock of said 
Company, but inay tax any property, real or Personal, of .said company wlthln 
the jurisdictlon of said city or town, In the same ratio of taxation of lilîe 
property." 

The Southwestern Railroad Company was chartered by an act of 
the General Aesembly in 1845 (Laws 1845, p. 132). In that act (sec- 
tion 14) it was provided : 

"ïhat said railvvay, and its appurtenances, and ail property therewith eon- 
nected, shall not be subject to be taxed higher tlian one-half of one per cent, 
upou its annual net iucome." 

By an act of the Législature of Georgia, approved January 22, 1852 
(Laws 1852, p. 119), the Central Railroad & Banking Company of 
Georgia, the Augusta & Savannah Railroad (then known as the Au- 
gusta & Waynesboro Railroad), and the Southwestern Railroad Com- 
pany were authorized to enter into leases of the two last-named rail- 
roads to the former. The act is entitled : 

"An act to authorize tlie Central Kailroad & Banking Company of Georgia 
to lease and worli such railroads as now connect, or may hereafter counect, 
witli tlie Central Railroad, and to authorize the board of dlrectors of such 
railroad conipanies as now liave or niay hereafter hâve their respective rail- 
roads Connecting with the said Central Railroad to make leases thereof for 
a term of years, or during the contin\iance of their respective charters." 

The Augusta & Savannah Railroad was leased to the Central Rail- 
road & Banking Company of Georgia by an instrument dated May 1, 
1862. The language of the lease, so far as material for the purpose 
now in mind, is as follows : 

"That, whereas, in and by an act oi the General Assembly of the state of 
Georgia, passed on the 22nd day of January, 1852, express authorlty was 
granted to the said Central Railroad & Banking Company of Georgia, to 
lease the Augusta & Waynesboro Railroad, and ail roads Connecting with 
the Central Railroad, and, whereas, also it is provided In the charter of the 
said Augusta & Savannah Railroad, formerly the Augusta & Waynesboro Rail- 
road, that said company may rent or farm out ail, or any part of their ex- 
clusive right of trnsportation of freight or conveyance of passengers to any 
other company ; and, whereas, the said the Augusta & Savannah Railroad has 
agreed to lease to the said the Central Railroad & Banking Company of 
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Georgia, tUeir railroad, leading and running froni Milieu to Augusta, wlth 
ail their locomotive engines, cars and material of aiiy kind and description. 
and tlieir right to carry freiglit and passengers, and to collect the money 
therefor. Said lease to begin the day of the date of thèse présents, and to 
run aud continue diu-ing the whole charter of the said Augusta & Wayues- 
boro and of the said Augusta & Savannah Eailroad. That is to say, in per- 
petulty, at a rent of seventy-three thousand dollars per anmun, payable as 
follows : Annually." 

"Now this iiidcnture witnesseth: That the said the Augusta & Savannah 
Eailroad, formevly Augusta & Waynesboro Railroad, hath leased and let, 
and by thèse présents doth lease and let and grant, unto the said the Ceiitral 
Kailroad & IJankiiig Company of Georgia ail and singular the railroad lead- 
ing and running froni the Central Railroad at Milieu to the City of Augusta, 
togetlier with ail the engines, locomotive or stationary cars, repair cars, wells, 
cisterus, sidings, dépôts, stations, warehouses, flxtures, rigbts, members and 
appurtenanees, and privilèges of every kind and nature wliatsoever." 

The language of the lease of the Southwestern Railroad to the Cen- 
tral Railroad & Banking Company entered into in writing on June 
24, 1869, so far as material hère, after reciting that the same was made 
in accordance with the act of January 22, 1852, authorizing the mak- 
ing of the lease, is as follows : 

■"l'hat the said the Southwestern Railroad Company, for and in considéra- 
tion of the coveuants, conditions and agreements hereiuafter set fortli, on the 
part of the said the Central Railroad & Bauking Company of (Jeorgia, to be 
lierforiued and kept, hath demised, leased, aud to farm let, and by thèse prés- 
ents doth démise, lease and to farm let ail the railroad of the said the South- 
western Railroad Company," etc. 

The considération for this lease is that the Central Railroad & Bank- 
ing Company will déclare and pay to the stockholders of the said 
Southwestern Railroad Company dividends — 

"which shall bear to the dividends declared and paid to Its own stockhold- 
ers the ratio of eight to ten — that is, to say eight dollars to each share of 
Southwestern Eailroad stock for every ten dollars declared and paid to each 
share of its own stock, and that no semiannual dividend so declared and 
paid to the stockholders of the Southwestern Kailroad Company shall be less 
than at the rate of seven per cent, per annum on the par value of their stock ; 
and that whenever any stock dividend or division of assets or accumulations 
shall be declared, paid or made to the stockholders of the said Central Eail- 
road & Banking Company of Georgia a similar dividend or distribution shall 
be paid and made to the stockholders of the Southwestern Eailroad In the 
same proportion of eight to ten, and that ail such dividends and distribu- 
tions of every sort shall be paid to the stockholders of the Southwestern 
Eailroad Company at Maçon and Savannah, as the said company has hereto- 
fore paid its dividends, and be free froni ail taxes to the stockholders." 

It further provides as follows: 

"It is understood that notliing herein contained Is in any wise to affect 
the corporate character or existence of the said the Southwestern Eailroad 
Company, but it is to maintain its corporate organization, not only until the 
first day of December next, but at ail tlmes thereafter during the contlnu- 
auce of its charter, whether as now framed, or as it may be hereafter ex- 
tended or amended, to the fullest extent necessary to préserve its said charter 
and protect the rights of its stockholders." 

In considering the effect of the language of the leases from thèse 
companies respectively to the Central Railroad, and what relation was 
created between the lessors and the lessee, we may compare the lan- 
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guage of thèse leases with that of the Georgia Railroad & Banking 
Company to William M. Wadley, predecessor in interest of the Louis- 
ville & Nashville Railroad Company and the Atlantic Coast Line Rail- 
way Company. The language of the Georgia Railroad & Banking 
Company's lease, which was under considération in the case of Louis- 
ville & N. R. Co. V. Wright (D. C.) 199 Fed. 454, is as follows : 

"Hath rented and farnied out to said party of the second part and liis as- 
signs, and does by thèse présents rent and farm out to said party of the sec- 
ond part and his assigns for the full term of ninety-nhie years froni the flrst 
day April, one thousand eight hundred and eighty-one, ail its privilèges, gên- 
erai and exclusive, of transporting persons, nierchandise, produce and every 
kind of property whatsoever, which is or may hecome the subject of railroad 
transportatiou, over the Unes of railroad owned and controlled by the party 
of the flrst part, to the full extent that the party of the flrst part has and 
enjoys, or is now entitled to hâve and enjoy, or may hereafter acquire the 
right to hâve and enjoy, such privilèges, and subject to ail the obligations and 
duties imposed by its charter in thls behalf upon the party of the first part. 

"And the party of the flrst part bas also rented and farmed out, and does 
l)y thèse présents rent and farm out, to the party of the second part for the 
aforesaid term of ninety-nine years, as the nieans of full enjoyment of the 
privilèges hereinbefore rented and farmed out, the foUowlng property, to wit : 

"The Georgia Railroad from Angusta to Atlanta, and its branches, viz., 
the branch from Barnett to Washington ; the branch from Camak to Warren- 
ton, and the branch from Union Point to Athens, with ail the extensions 
thereof which may be niade hereafter to other points; also the Maçon <fc 
Augusta Railroad, from Warrenton to Maçon; together with the rights of 
way, roadbeds, dépôts, stations, warehouses, elevators, workshops, wells, cis- 
terns, water tanks, and other appurtenances of said railroad and branches." 

It is conceded that it has been held by the Suprême Court of Georgia 
in the case of the Augusta & Savannah Railroad, and by the Suprême 
Court of the United States in the case of the Southwestern Railroad 
Company, that the provisions in the charters of thèse companies with 
référence to taxation, as given above, constitute inviolable and irre- 
pealable contracts between the state and the railroads. Railroad v. 
State, 54 Ga. 401 ; Railroad Co. v. Georgia, 92 U. S. 676, 23 L. Ed. 757. 
The case of Louisville & N. R. Co. v. Wright, supra, was carried by 
appeal from this court to the Circuit Court of Appeals for this Circuit,, 
and the décision of the District Court was affirmed. The effect of the 
lease by the Augusta & Savannah Railroad and the Southwestern Rail- 
road Company of their property to the Central Railroad & Banking 
Company on their right to hâve the scheme of taxation provided for 
in their charters continued to them and thereby exempt them from any 
other taxes. This case of Louisville & N. R. Co. v. Wright should be 
controlling hère. It was there held that the lessee did not take any 
estate for years, but came within the statute of Georgia creating the 
relation of landlord and tenant, and became tenant with the mère right 
of possession, use, and opération, any taxable interest or other estate 
subject to taxation remaining in the lessor. There was in the Georgia 
Railroad Case certain property which, it was held, did not corne within 
the ruling thus made, but that would not affect the question hère. 
There is no material différence between the language used in the 
Georgia Railroad & Banking Company's lease and the leases now un- 
der considération sufficient to differentiate the latter from the former, 
so that it may be assumed that the relationship originally existing, after 
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the exécution of thèse leases, between the lessors and lessee in the 
case now before the court, was the same which it has been held by this 
court and the Circuit Court of Appeals existed between the lessor and 
lessee of the Georgia Railroad. 

In addition to this, the question of the eflfect of the lease of the Au- 
gusta & Savannah Railroad was before the Suprême Court of Georgia 
in Goldsmith, Comptroller General, v. Augusta & S. R. Co., 62 Ga. 
468, 472, and in that case the court held, the opinion being by Jackson, 
Justice, as foUows: 

"It is said, however, that the road is leased to the Central Railroad for a 
certain sum, and that this sum is the gross income, the only income that the 
Company recelves, and therefore the gross income. The act authorizing the 
lease does not touch taxation. The state does not alter its power to tax as 
in the charter expressed. Oan the two companies alter that rule of taxation 
llxed in the charter of one of them without the state's assent? Clearly not, 
for then they might reduce it to a mère nominal sum and fritter away the 
tax rate reserved in the charter to little or nothing. The security for the 
tax due the state is this road and its appurtenances ; the tax reserved is 
the per centum on its gross income ; that income is what passage money and 
freights this road makes each year; of that an aceount must be rendered, 
and on that the per cent, must be estimated." 

This case went ofï in the Suprême Court on the ground that the 
superior court had no jurisdiction to entertain the affidavit of illegality, 
but the language of the court is quoted to show the view it apparently 
entértained, that the lease of the road did not affect the question of 
taxation. 

In Goldsmith, Comptroller General, v. Southwestern Railroad Co., 
62 Ga. 495, while the case went oiï on the ground that no proper re- 
turn had been made by the railroad such as required by the act of 1874 
as a condition précèdent to remedy by affidavit of illegality in the su- 
perior court, and that the court had no jurisdiction to entertain such 
an affidavit, the opinion of the presiding judge in the superior court 
is quoted in the décision as follows : 

"ïhls case having been referred to me by consent for détermination upon 
the law and facts, it is, after argument, considered and adjudged that the 
liartial immunlty from taxation granted in the charter of the Southwestern 
Railroad Company, as well as that to the Muscogee Railroad Company, in 
its charter, continues unaft'ected by merger or lease. I further hold that the 
extent of this immunlty has not been decided by the Suprême Court, but is 
.';till an open question." 

The use of the last sentence by the court refers to the matter un- 
determined at that time as to what particular lines of the Southwest- 
ern Railroad this partial immunlty from taxation covered. 

In the case of Wright, Comptroller General, v. Southwestern R. 
Co., 64 Ga. 783, 794, the court, again speaking through Jackson, Jus- 
tice, said: 

"We hold that It (the Southwestern Railroad) had the right of relief in 
equity. First, because exactions are pressed upon It, in the form of annual 
taxes, inconsistent with and violatlve of its charter rights, and destructive 
of its franchise; secondly, because the exécutions might be repeated if thèse 
■are successful, and suits and costs multiplied." 

In the opinion in this last case référence is made to the fact that 
there is a lease by the Central Railroad & Banking Company of the 
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Southwestern Railroad, and it is said that, while the Central Railroad 
& Banking Company may be bound by its contract with the South- 
western Railroad Company to pay the taxes, still that does not release 
the Southwestern from its obHgation to the state for those taxes. 

The conclusion must be that prior to the receivership proceedings 
instituted in 1892 in the Circuit Court of the United States for the 
Southern District of Georgia the right to the limited scheme of taxa- 
tion provided in their charters remained in the Southwestern and the 
Augusta and Savannah Raiiroads, notwithstanding the leases of the 
two roads to the Central Railroad & Banking Company. 

[2] It appears from the record hère that, on March 4, 1892, ail of 
the property and assets of the Central Railroad & Banking Company 
of Georgia, including its system of raiiroads and its leasehold interest 
in the Augusta & Savannah Railroad and in the Southwestern Rail- 
road, passed into the hands of receivers of the Circuit Court of the 
United States for the Southern District of Georgia. 

It further appears that on June 30, 1893, the said receivers being 
then in possession of the leaseholds of the Augusta & Savannah Rail- 
road and said Southwestern Railroad, and operating the same under 
the said leases, the receiver was directed by the said Circuit Court of 
the United States for the Southern District of Georgia to ascertain 
whether they desired to permit their properties to remain in the hands 
of the receiver, as representing the lessee company, with the right on 
the part of said corporations, or either of them, to claim the net ré- 
sulta of the opération of their respective properties up to the rental 
coutract, but not beyond, or whether the said respective corporations 
should receive from the receiver the surrender of the leasehold inter- 
ests held by him as receiver of the Central Railroad & Banking Com- 
pany of Georgia, and the court further ordered that, if any of the said 
companies should make known their option to receive the surrender 
of the leasehold interest, the said receiver should apply to the court 
for an order authorizing and directing the surrender of the same, or, 
should any of the said companies elect to permit the said leasehold 
interests to remain in the hands of the receiver, said companies should 
bave the right to claim from said court the net results of the opérations 
of their properties by the receiver up to the rental contract price and 
no more, unless the receiver should, under the order of the court, elect 
to retain said leasehold interests, and to pay therefor the rental con- 
tract price. The Augusta & Savannah Railroad and the Southwestern 
Railroad Company both elected to permit their respective properties 
to remain in the hands of said receiver under this order, and the re- 
ceiver operated said raiiroads from said date to November 1, 1895, 
and paid to the Augusta & Savannah and the Southwestern Railroad 
Company, respectively, the net earnings of their lines of railroad, 
which in neither case was as much as the rental stipulated for under 
the respective leases. 

It further appears that ail of the properties and assets of the Central 
Railroad & Banking Company of Georgia were sold under foreclosure 
decrees, and at judicial sales, and were, for the most part, purchased 
by Samuel Thomas and T. F. Ryan, who had put forth a plan of re- 
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organization for the acquirement o£ the properties and assets of the 
Central Raiiroad & Banking Company of Georgia, and organized a 
new Company to be known as the Central of Georgia Railway Com- 
pany, to take over the railroads and properties purchased by them un- 
der said reorganization plan. And then it appears that among the as- 
sets and properties so sold and purchased were the leasehold interests 
of the Central Raiiroad & Banking Company of Georgia in the Au- 
gusta & Savannah Raiiroad and the Southvvestern Raiiroad Company, 
and possession of the railroads and properties of thèse companies was 
delivered by the receiver on the order of the purchasers to the Cen- 
tral of Georgia Railway Company on November 1, 1895. 

In the letter of the Comptroller General to the Président of the Cen- 
tral of Georgia Railway Company he says this : 

"I am advised tliat thèse roadis (rut'erriug to the Augusta & Savannah and 
the Southwestern Railroads) hâve been purchased hy the Central of Georgia 
Railway Company at judicial sale under decree of foreclosure against your 
immédiate predecessor in title and under leases in perpetuity." 

It is urged, therefore, as I understand the argument, that the title 
to thèse roads passed by this judicial sale was changed by reason of 
the receivership and proceedings thereunder and the officiai sale, so 
that the title to this property became vested in the Central of Georgia 
Railway Company. I am unable to see that that is the resuit of that 
proceeding. Ail that went into the hands of the receivers of the Cen- 
tral Raiiroad & Banking Company, according to the record hère, were 
the leasehold interests in the Augusta & Savannah and in the South- 
western. Nothing could hâve been administered in the receivership 
case or sold in that case beyond the interest in thèse two roads that 
went into the receivers' hands, and that, as stated, was the leasehold 
interest. Thèse two lessor railroads, having the scheme of limited 
taxation provided for in their charters, and having, by authority of 
the Législature, made the leases in 1862 and 1869, respectively, the 
fact that their lessee was placed in the hands of receivers and its 
property administered could not in any way afïect the rights of the 
lessors with référence to taxation. They hâve their scheme of taxa- 
tion by authority of the Législature, they made the leases by authority 
of the Législature, and the misfortune of the lessee company and the 
action of the court with référence to it could not, it seems to me, affect 
the rights granted thèse lessor companies by the Législature of the 
State. 

On October 17, 1895, the Central of Georgia Railway Company was 
incorporated under the gênerai raiiroad incorporation act of 1892, and 
the acts amendatory thereof, with ail the rights, powers, privilèges 
and immunities enjoyed by the Central Raiiroad & Banking Company 
of Georgia under its original charter and amendments thereto, and 
with ail the rights, powers, privilèges, and franchises provided in the 
laws of Georgia and particularly by the act of December 17, 1892, and 
acts amendatory thereof, and the said petitioners, under said charter 
and the provisions of the said act under which they were incorporated, 
were substituted for the original stockholders of the said Central Raii- 
road & Banking Company of Georgia. The said pétition for incor- 
206 F.— 8 
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poration specified particularly tliat the said Central Railroad & Bank- 
ing Company of Georgia was endowed with corporate capacity and 
power under the above-mentioned act of January 22, 1852, to lease and 
work the Southwestern Railroad, the Augusta & Savannah Railroad, 
and ail other lines of railroad Connecting with its own. On October 
24, 1895, the Augusta & Savannah Railroad entered into a contract 
with the Central of Georgia Railway Company, whereby the lease of 
its railroad to the Central Railroad & Banking Company was modified 
and renewed to the Central of Georgia Railway Company, the said 
renewed and modified contract running from the Ist day of Novem- 
ber, 1895, for the full term of 101 years, and renewable in like periods 
upon the same terms forever, the right of renewal to be in conformity 
to the laws authorizing it, and for the period that the corporate exist- 
ence of the lessee may be continued. 

This lease provides that the lessee shall pay "ail fédéral, state, coun- 
ty or municipal taxes and assessments, ordinary or extraordinary, then 
resting or thereafter to be lawfnlly imposed upon the lessor or its 
property under its charter and the Constitution and laws of the state 
of Georgia." The lease provides for the annual rental of $51,145, to 
be paid semiannually. It is then provided that: 

"Tlie said lessee liereby further covenants aiid agrées to keep in as good 
order and repair as wlien it shall receive possession and coutrol of tlie same, 
the said lessor's rallroads and other property and appurtenances, and in case 
it shall fait to pay any semiannual amount of the rent as hereinbefore fixed, 
on the first day of January or July in any year for tlie spaee of six months 
after the same shall become due and payable as hereinbefore provided, and 
be deœanded by the lessor, it shall then be lawful for the board of dlrectors 
of the said lessor to terminate thls lease aud enter upon and résume pos- 
session of said railroad with the appurtenances and ail other of its prop- 
erty hereby demised, and from thenceforth thls indenture and the estate, 
rlghts and privilèges hereby granted and every clause and article herein con- 
tained shall cease, détermine and be void. And the said lessee will there- 
npon deliver immédiate and peaceable possession to the said lessor of said 
railroad and other property and appurtenances hereby demised in as good 
(H'der as it received the same, replaeiug snch as shall hâve been consumed by 
use or otherwise disposed of with other slmilar property of equal value." 

On October 17, 1895, the Southwestern Railroad Company entered 
into a contract with the Central of Georgia Railway Company where- 
by the lease of its railroad to the Central Railroad & Banking Company 
of Georgia was modified and renewed to the Central of Georgia Rail- 
way Company, the said renewed and modified lease running from the 
Ist day of November, 1895, for the full term of 101 years, and renew- 
able in like periods upon the same terms forever, the right of renewals 
to be in conformity to the laws authorizing it, and for the period that 
the corporate existence of the lessee may be continued. 

This lease also provided that the lessee should pay ail taxes, as in 
the lease of the Augusta & Savannah Railroad. It also provided for 
an annual rental of $259,555, which was to be paid semiannually. The 
lease contained the same language, substantially, as the lease of the 
Augusta & Savannah Railroad above referred to as to the efïect of 
the nonpayment of rent, and the termination of the lease and the right 
of the lessor to enter for that reason. 
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Thèse new leases cannot in any way affect the right of the Augusta 
& Savannah Railroad and the Southwestern Raiiroad Company to the 
scheme of taxation provided in their charters. The rights of the Cen- 
tral Railroad & Banking Company either passed by thèse judicial sales 
into the purchasers who organized the Central of Georgia Railway 
Company and thus into the latter company or the effect of the sale 
was to terminate the leases and put thèse properties and the right 
to the possession and control of them in the two lessor companies. 
In either event there was no reason why the two lessor companies 
should not either renew their leases with the Central Railroad & Bank- 
ing Company to the new company or make new leases to the new com- 
pany; the point about the whole thing being that this right to the 
scheme of taxation provided for in the original charters remained ail 
the time in the Augusta & Savannah Railroad and the Southwestern 
Railroad Company. The fact that the lessee company in the original 
leases and in thèse new leases was to pay such taxes as the lessor com- 
panies might owe the state could not in any way affect the rights of 
the lessor companies. That was simply an arrangement between the 
lessors and the lessee for reasons which controlled them in making the 
contract. 

The taxes now assessed against the two railroads, the Augusta & 
Savannah and the Southwestern, are assessed against the Central of 
Georgia Railway Company as the property of that Company. Thèse 
assessments speak of the properties in making the assessment as "that 
portion of its property known in its System of railroads as the Augusta 
& Savannah Railroad," and "that portion of its property known in its 
System of railroads as the Southwestern Railroad.'' The assessments 
are against the Central of Georgia Railway Company as the owner of 
the property, and there is no attempt to assess it for a leasehold estate 
or anything else in connection with thèse two properties, it appears, 
except upon the theory and idea that the Central of Georgia Railway 
Company has acquired the title by reason of the various things above 
set forth to thèse two properties. This cannot be true under any viev^^ 
of the matter. Under the authority of the Georgia Railroad & Banking 
Co. Case the relation of landlord and tenant only would exist; that 
is, the right on the part of the Central of Georgia Railway Company 
to possess, control, and operate the property of the Augusta & Savan- 
nah Railroad and of the Southwestern Railroad Company. 

But, even if it be conceded that the Central of Georgia Railway Com- 
pany has a leasehold interest in this property, as distinguished from 
a mère tenancy, it would not be the owner of the property, having the 
title thereto as against the Augusta & Savannah Railroad and the 
Southwestern Railroad Company. There has been no législative action 
on this subject; it is simply the conclusion of the Comptroller Gen- 
eral that the ownership of the two roads has passed to the Central of 
Georgia Railway Company. The Comptroller General has been ac- 
cepting taxes from thèse roads since 1895, as before, in accordance 
with their charter scheme of taxation. This action of the Comptroller 
General in accepting taxes on income, in accordance with the charters 
of the roads, while no estoppel against him, may be considered by 
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the court as at least "persuasive authority" as to the proper method 
of taxation. L. & N. R. Co'. v. Wright (D. C.) 199 Fed. 454-459. I 
do not understand that the effect of thèse leases as they now stand, be- 
ing for 101 years subject to renewal, distinguishes them materially 
from that in the Georgia Railroad & Banking Company Case. There 
is no attempt hère to tax any leasehold interest in thèse two properties, 
or any other right therein, against the Central of Georgia Railvvay 
Company otherwise than as the owner thereof. If an ad valorem tax 
can be collected against the Central of Georgia Railroad Company as 
the owner of the two other roads, it would place an additional burden 
upon the Augusta & Savannah and the Southwestern inconsistent with 
their charters, which bave been held by repeated décisions controlling 
in the matter, to be irrepealable contracts between thèse railroads and 
the state, and violative of their rights under their charters. It is clear 
that whatever rights the state bas, if any, against the Central of Geor- 
gia Railvvay Company in connection with thèse two railroads, to pay 
taxes otherwise than as provided in the charters of the two companies, 
must be enforced in some other way than that proposed hère. It caii- 
not be done by assessing the entire value of thèse railroads for taxes 
against the Central of Georgia Railvvay Company as its property. 

In view of the foregoing, it is évident that the proposed action of 
the Comptroller General would resuit in the impairment of the obli- 
gations of the contracts between the state and the Augusta & Savan- 
nah Railroad and the Southwestern Railroad Company. This being 
true, the plaintiff is entitled to the relief asked. 

The question is not presented hère, as in the Georgia Railroad Case, 
of certain property being outside of the scheme of taxation provided 
in the original charters. There is a statement of the manner in which 
the aggregate value of thèse two roads was arrived' at, but there is 
nothing to show any property added by the Central Railroad & Bank- 
ing Company or the Central of Georgia Railvvay Company which might 
be taxable, and no facts on which to act in this respect. No opinion 
is expressed as to vvhether or not there is something in the way of a 
leasehold interest or otherwise in thèse roads, subject to taxation 
against the Central of Georgia Railway Company as not being within 
the scheme of taxation contained in the charters. In the case as hère 
made, however, the complainant is entitled to a decree. 



In re MERWIN & WILLOUGHBY CO. 

(District Court, N. D. New York. June 21, 1913.) 

Bankkuptcy (§ 314*) — Peovable Claims— Unaccrued Eent— Penaltt Pro- 
vision IN Lease. 

Claimant leased to the bankrupt a store service System for the term 
of 10 years at an annual rental of $210, payable quarterly. The lease 
provided that, in case of breach by the lessee or its banUruptcy, the rent 
for the entire term of 10 years should beconie iniiuediately due and 
payable without notice or deniand, and also that the lessor might at 
any time after such a breach enter and take possession of the leased 
property, "and thereby terminate ail rights and interest of the lessee in 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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said System." Tlie bankruptcy occurred about one year after the lease 
was made, and tlie liankrupt was theu in default for rent. The reeeiver 
used the System until he so!d the store and paid rent for such tlme, aud 
the purchaser used and paid rent for it until clainiant entered and re- 
moved it. lleld that, whether the taking of possession was because of 
the bankruptcy or the prier default of the lessee, it terminated the lease, 
aud that the provision thereiu giving clainiant the nnaccrued rent for 
the entire terni after it liad retakeu the leased property was purely for 
a penalty, was micoiiscioiiable, and that a claini therefor would uot be 
allowed against the l;aiikrupt estate. 

[Ed. ]Xote. — For other cases, see Bankruptcy, Cent. Dig; §§ 469-473, 
478, 4>S;V487, 489, 4!)(); Dec. Dig. § 314.*J 

In the matter of the Merwin & Willoughby Company, bankrupt. On 
review of order of référée aliowing claim of the Lam3on Consolidated 
Store Service Company in the amount of $1,929.65. Reversed. 

Grant & Wager, of Utica, N. Y., for objecting creditors. 
Baker, Burton & Baker, of Gloversville, N. Y., for trustée. 
A. Hosmer Spencer and R. Douglas Boyd, both of Gloversville, N. 
Y., for claimant. 

RAY, District Judge. March 23, 1911, the Lamson Consolidated 
Store Service Company, the claimant hère, leased to Merwin, Kling & 
Willoughby Company, of Gloversville, N. Y., a Lamson perfection ca- 
ble cash carrier System for use in the store of the lessee at No. 39-41 
North Main street in said city, and which System comprised six lines 
with fifteen despatching stations, and two carriers for each station. 
This System composed of certain parts was personal property remov- 
able. 

The provisions of this lease material hère are as follows : 

"(2) The lessee agrées to use .said System in said premises for the term of 

ten years from (tlie date of conipletion of changes of said System) 

aud for as luany successive years after that as the lessee shall elect to ex- 
teud tliis lease and unless said lessee shall notlfy said lessor in writing 
sixty days before the expiration of the original term of this lease or of auy 
exteusiou hereof to remove said systeni said lessee shall be considered to 
liave elected to extend this lease for another year. The lessor reserves the 
right to terminale this lease at any tinie after said 10 years, upon glvlng 
sixty days notice, in writing, to the lessee. * * * 

"(3) The lessee agrées to pay on said date of installation rental to the reg- 
ular quarter day next ensuing and thereafter in advance upon the tirst days 
of ilarch, June, September and Deceniber in each and every year at the rate 
of 210.00 dollars for the tirst year and 210.00 dollars for each succeeding year. 
Lessee agrées to pay ail local taxes levied upon said systeni. If any iustall- 
ment of rental shall reniain unpaid for sixty days after it becomes due the 
entire rental to the end of this lease shall beconie at once payable without de- 
mand. » * * 

"(6) And thèse présents are upon this condition, that In case of a breach by 
lessee of any of the covenants or agreenicnts herein, or in case the lessee 
becomes bankrupt, insolvent or makes an assignment for the benefit of cred- 
itors, or discontinues business In the premises for any other reason what- 
soever, the balance of rental for the entire term of this lease shall be consid- 
ered at once due and payable without notice or demand on the part of the 
lessor; and it is also provided, that the lessor may at any time after such 
a breach of this lease occurs, enter the premises, take possession of said Sys- 
tem and thereby terminale ail rights and Interest of the lessee in said Sys- 
tem." 

•For other cases see saipe topic & $ numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The Merwîn & Willoughby Company succeeded the Merwîn, Kling & 
Willoughby Company, and February 12, 1912, this lease and ail rights 
under it, with the written consent of the Lamson Company (so called 
for brevity), was assigned by the Merwin, Kling & Willoughby Com- 
pany to said Merwin & Willoughby Company which took possession of 
same in said store and used the same until said Merwin & Willoughby 
Company passed to the hands of a receiver in bankruptcy. Merwin 
& Willoughby Company was the same corporation as Merwin, Kling 
& Willoughby Company except in name. On or about March 14, 
1912, a pétition in bankruptcy was filed against said Merwin Company 
(so called for brevity), and the bankruptcy court appointed a receiver 
of ail its property, who duly qualified and took possession of same. 

May 31, 1912, Bradford H. Arthur was duly appointed trustée in 
bankruptcy of ail the property of the said Merwin Company, and qual- 
ified and took the physical possession of same. Said receiver was duly 
authorized and empowered to continue and carry on the business of 
the said Merwin Company, and did down to May 11, 1912, when he 
duly sold ail the assets and property of said company, except said lease 
and the rights of said Merwin Company thereunder, to one Ralph D. 
Willoughby, and which sale was ratified by the court and trustée. The 
trustée never sold said lease or leased property or bis rights or the 
rights of the bankrupt estate thereunder. Neither the Merwin, Kling & 
Willoughby Company nor the Merwin & Willoughby Company ever 
paid any rent which had accrued due under the terms of said lease. 
Neither ever has paid any of such rent. On his appointment such re- 
ceiver took possession of the store and of said leased cash carrier Sys- 
tem therein and used same until such sale was made by him. June 
10, 1912, said receiver paid the rent for such System during the time 
he used it, $35. After the sale to said Ralph D. Willoughby he paid 
the rent, viz., June 11, 1912, $11.10, and September 5, 1912, $52.50, 
and January 18, 1913, $59, the balance of the rent from May 11, 1912, 
to December 1, 1912. In purchasing said property of the bankrupt 
company said Ralph D. Willoughby entered into no contract or agree- 
ment assuming such lease. After said Ralph D. Willoughby purchased 
said property of the said bankrupt company the said claimant, Lam- 
son Company, by its agents and by correspondence, endeavored, but 
without success, to induce said Ralph D. Willoughby to enter into a 
long term lease for the said system similar to the one from which quo- 
tations hâve been made, the lease in question. On or about December 
1, 1912, the said Lamson Company, claiming and asserting the right so 
to do, entered on said premises then being conducted by said Ralph 
D. Willoughby, and removed the said cash carrier System, and ever 
since has had and retained the légal custody and control of the same. 
December 23, 1912, said Lamson Company presented its verified claim,. 
verified December 12, 1912, in bankruptcy, against the estate in bank- 
ruptcy of Merwin & Willoughby Company for rent of said cable from 
the date of such lease or the installation of same, viz., $2,080.75, giv- 
ing crédits as follows: "June 10, '12, paid bv receiver, $35.00; June 
12, '12, paid by Willoughby Co. $11.10; Sept. 19, '12, paid by Wil- 
loughby Co. $52.50, and to be paid by Willoughby Co. $52.50"— leav- 
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ingtlie claim $1,929.65, which was the amount of the alleged debt spec- 
ified in the statement of claim itself. Ralph D. Willough'oy carries 
on business under the name of Willoughby Company. 

The claimant, Lamson Consolidated Store Service Company, con- 
tends that by virtue of the said lease and agreement it had the right 
on nonpayment of rent, or on the bankruptcy of the said Merwin & 
Willoughby Company, or in either event, to elect that the whole rental 
for the 10 years should be and become due and payable, and that it did 
become due and payable under the sixth clause quoted without notice 
or demand, and, îess the payments credited or stated above, is a valid 
and a provable debt and claim against the bankrupt estate. The stip- 
iilation of facts filed recites : 

"It being claiiiied t)y tlie claimant that under paragraph six of said con- 
liaet and lease ail of the balance of the rental for the entire term of tlie 
lease should become due and payable upon the lessee becoming bankrupt." 

The creditors and trustée, on the other hand, claim : 

(1) That such clause 6, in so far as it provides that on the bank- 
ruptcy or insolvency of the Merwin Company "the balance of rental 
for the entire term of this lease shall be considered at once due and 
payable without notice or demand on the part of the lessor," is invalid 
and in the nature of a penalty, and provides for a préférence in case 
of bankruptcy, and cannot be enforced. 

(2) That, having taken and removed the leased property from the 
custody of the trustée because of the bankruptcy, it cannot coUect rent 
therefor for any subséquent time. 

(3) That, even if such provision is valid and might hâve been en- 
forced, the claimant waived the provision by accepting rent from the 
receiver and from the purchaser of the property sold, Ralph D. Wil- 
loughby, and by trying to lease the said cable cash carrier System to 
said Ralph D. Willoughby before taking possession. 

(4) That the agreement that in case any installment of rent, $52.50, 
should net be paid when due the rent for the 10 years, $2,080.75, should 
ail become immediately due and payable, coupled with the right in the 
lessor to take possession of and reniove the leased property, is a pro- 
vision for a penalty pure and simple, and should not and cannot be en- 
forced. If the property, said cable and cash carrier system, belonged 
to the claimant and it had the right to take possession and did, then 
it follows that said Lamson Company had the right thereafter to of- 
fer and use its best efforts to lease same. Is the clause referred to 
valid and binding on the bankrupt estate so as to make it liable for the 
rent for the entire term of 10 years for the reason it became bankrupt, 
and was then in default in payment of rent? 

It is plain enough that parties to a contract for the loan of money 
secured by a note or mortgage may provide for the accélération of 
payment of the principal in case of default in the payment of interest, 
or of installments of principal. In such case the considération bas 
been fully furnished, and the only question is time of payment. But 
may the lessor of personal property or of real estate contract to rent, 
say for 10 years, the rent payable in annual installments of say $200 
per annum, and provide that in case of nonpayment of rent when due 
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the rent for the 10 years, or $2,000, shall become immediately due and 
payable, and that the lessor may also at once re-enter and take posses- 
sion of the leased land or property as his own, and hâve the use and 
occupation of such premises or property, and also collect the rent for 
the full perTod, and then in case of default in payment of the first 
year's rent and on the bankruptcy of the lessee, not only take and re- 
tain possession of the property or premises, but collect the rent for the 
entire time? Such an agreement in case of the bankruptcy of the les- 
see is a way of contracting for a préférence and providing a way, a 
mode of thwarting the provision of the Bankruptcy Act (Act Julv 1, 
1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]). However, 
such resuit would be in accord with the letter of the contract. It is, 
of course, true that if a lease is made for a fixed term and default is 
made in the payment of rent, and the lessor takes possession pursuant 
to the terms of the agreement and relets if he can, such reletting op- 
érâtes for the benefit of the lessee, and whatever sums the lessor secures 
in this way goes to reduce the damages or liability for rent under the 
contract for the balance of the term, provided it is so stipulated in the 
agreement. Hall v. Gould, 13 N. Y. 127. Cited and approved in Lam- 
son Consolidated Store Service Co. v. Bowland, 114 Fed. 639, 641, 
52 C. C. A. 335. The gênerai rule is that the resumption of possession 
by the lessor of the thing leased opérâtes as a surrender of the lease, 
and puts an end to the liability of the lessee for future rents, unless 
otherwise specificallv provided by sonie valid and binding clause in 
the contract. Watson v. Merrill, 136 Fed. 359, 69 C. C. A. 185, 69 
L. R. A. 719, and Lamson v. Bowland, supra. It was compétent for 
the parties to expressly stipulate and agrée in the contract that on de- 
fault in payment of rent when an installment of rent fell due that the 
whole rent for the entire term should become due and payable v\'ith- 
out demand or notice. Notice of élection to that end was not neces- 
sary. It was, however, compétent to waive payments of installments 
when due, and waive the provision that the whole rent should fall due, 
and an acceptance of subséquent installments of rent when due would 
évidence a waiver of that provision. But waiver must, of course, dé- 
pend on ail the facts and circumstances of the case, and the acts must 
be construed in the light of the agreement under which the parties are 
operating. 

If the lessor in this case took possession because the Merwin Com- 
pany became bankrupt, then notwithstanding the agreement it cannot 
recover rent subsequently falling due. This was decided in Lamson 
Consolidated Store Service Co. v. Bowland, 114 Fed. 639, 52 C. C. A. 
335, where the lease of one of thèse Systems contained a similar clause 
as to bankruptcy and the court (C. C. A. 6th Circuit, per Lurton. C. 
J.) held: 

"If the lessor resumed possession because of the adjudication of lianlj- 
rnptcy against the lessee, the lease was detenniucd, and no right to exact 
future rents would reniain." 

The Lamson Company did nothing by way of taking possession 
prior to the bankruptcy or thereafter until it failed to make a lease 
with the purchaser, and accepted installments of rent when due frora 
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the receiver and from the purchaser of the store. But the receiver 
paid for the term of his ovvn occupancy only. 
Clause 3 referred to provides : 

"If any installmeut of reiital shall remain unpaid for sixty days after it 
becoiues due the eutire rental to the end of this lease shall become at ouce 
payable without deuiand." 

This with the addition of the words "without demand" is the same 
as the Hke clause in the contract which was the subject of considéra- 
tion in Lamson, etc., v. Bowland, supra. Thèse words were inserted 
in contracts made after the décision of that case to avoid the force of 
that décision, or, rather, the ground on which that décision was placed, 
after the court had intimated there were other grounds fatal to the 
claim. In that case the court said : 

"Unîess the api^ellant eau sUow that this conceded pos.session (by the les- 
sor) was taken uijoii soiiie grouud which kept the lease alive, the appeal must 
fail. * * * An adjudication of bankruptcy agaiust the lessee would seeui 
to justlfy the lessor in recovering possession. But the resuit would be the 
surrender of the lease. ïhereafter no right to exact future rents would re- 
main. * * * As we hâve seen, counsel hâve attempted to justlfy the pos- 
session upon a ground which leaves no foot to stand upon, when asserting 
a claiin to future rents." 

This présent case cornes to the proposition whether, under the pro- 
visions in this lease, the full amount of rent for the entire term, less 
payments made by the receiver and purchaser, can be proved and al- 
lowed as a claim against the bankrupt estate, the lessor having tried 
to rent to the purchaser of the bankrupt estate (aside from the lease) 
and failed and thereafter having taken possession of the leased prop- 
erty on the ground and because of the fact that the bankrupt corpora- 
tion was in default in payment of installments of rent at the time of 
the filing of the pétition in bankruptcy. The lease, made March 23, 
1911, was assigned to the bankrupt company February 12, 1912, and 
the bankruptcy occurred March 14, 1912, some 32 days thereafter. 
The Merwin & Willoughby Company covenanted in the assignment that 
"ail the rent which may hereafter become due according to the terms 
of said lease shall be paid," and also, "and that ail the co.venants and 
stipulations in said lease will be observed and performed." Rent fell 
due March Ist, June Ist, September Ist, and December Ist, each year. 
March 1, 1912, the now bankrupt corporation became liable to pay 
rent for at least 18 days as the quarter's rent then fell due. The rent 
was $52.50 for each three months, or $17.50 per month. The receiver 
was in possession two months and paid $35. The rent for the 18 days 
was not paid. Hovi'ever, I do not see why the bankrupt corporation 
was not liable for ail the rent in arrears, as the only change was in 
the name of the corporation, and I do not see that the corporation by 
assuming the new name changed its contract obligations or liabilities 
or relieved itself therefrofii. If not then, it was owing rent to the 
Merwin & Willoughby Company for about one year at the time of the 
bankruptcy. The facts set forth in the stipulation do not necessarily 
§how that the Lamson Company took possession because of the bank- 
ruptcy, or that it asserted its right to take possession based alone on 
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the fact of such adjudication in bankruptcy. If such concession had 
been made, then witiiin Lamson, etc., v. Bowland, supra, the claim 
must necessarily be disallowed. But, as stated, if under this contract 
the fact that the bankrupt corporation was in default in payment of 
rent when the bankruptcy occurred and the adjudication was made, 
made the rent for the entire term due and payable as a fixed liability 
and the Lamson Company had the right not only to take and hold the 
possession of the leased property, but prove its claim for rent for the 
entire 10 years, and receive its dividend, then this claim was properly 
allowed. This provision for the accélération of time of payment grow- 
ing out of failure to pay installments of rents as they f ell due is a pro- 
vision in the nature of a penalty, but not necessarily void. 

It seems unconscionable to enforce such a provision in case of the 
bankruptcy of the lessee. There is no proof in this case or stipvtla- 
tion that this rented property had become of less value while installed 
or sufïered any in jury, or that it was not of equal value to the lessor 
in some other place. The record is silent on this subject. There is- 
no proof or stipulation as to its value. We may présume its rental 
value elsewhere, if rented at al], is the same. By taking possession of 
the property and removing it the trustée in bankruptcy was deprived 
of it and of any opportunity to sell or re-lease. The considération for 
the agreement to pay rent failed, but not through any fault of the les- 
sor who, we must assume, was willing to leave it on receiving his 
rent. It was the property of the lessor subject to the rights of the 
lessee under the lease. Having exercised its right to repossess itself 
of the rented property prior to the expiration of the lease, can the 
lessor also recover rent for the full period? Can it hâve both rem- 
édies at the same time? It is not so provided in the lease by any lan- 
guage to that effect. One provision is : 

"And it is alsf) provided, that tlie lessor may at any time after such a 
Itreacli of this lease occiirs, enter the premises, take possession of said Sys- 
tem and thereby termina te ail rights and interest of the lessee in sald Sys- 
tem." 

This is what the lessor has done. Can it now prove a claim for 
rent for the entire term and recover it? It is immaterial that the 
clairaant will not obtain the full amount but only its dividend. It will 
get ail the law gives in such cases. 

When property is sold on condition that the thing sold shall remain 
the property of the vendor until paid for, purchase priée to be paid 
in installments, and notes are given for such installments, and some 
are not paid and the vendor retakes the property, he cannot recover 
the purchase price or on the notes. White v. Gray's Sons, 96 App. 
Div. 154, 89 N. Y. Supp. 481 ; Nelson v. Gibson, 143 App. Div. 894, 
898, 129 N. Y. Supp. 702; Edmead v. Anderson et al., 118 App. Div. 
16, 103 N. Y. Supp. 369; Dougherty v. Neville, 108 App. Div. 89, 93, 
95 N. Y. Supp. 806; Cooper v. Payne, 111 App. Div. 785, 97 N. Y. 
Supp. 863 ; Earle v. Robinson, 91 Hun, 363, 36 N. Y. Supp. 178, af- 
firmed 157 N. Y. 683, 51 N. E. 1090; Hoffman v. White Sewing Ma- 
chine Co., 123 App. Div. 166, 108 N. Y. Supp. 253. Thèse cases ga 
on the principle of a failure of the considération ; that vendor cannot 
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liave the property, and recover the balance of the piice agreed to be 
paid therefor. Suppose the contract of conditional sale shpuld ex- 
pressly provide that the vendor might hâve both in case of failure 
to pay the purchase price, would any court enforce the agreement? 
Would it not provide a penalty pure and simple? What real distinc- 
tion can we draw between a contract of conditional sale, property de- 
livered to vendee with title in vendor until paid for with right on non- 
payment of balance of purchase price to retake the property, and one 
leasing the same property for a fixed period, rent payable in install- 
ments and presumed to cover the value of such use for the period 
covered by the installment, with power to retake the property if the 
stipnlated rent is not paid and also with a provision that, if there is 
a failure to pay any installment of rent, then the whole rent shall 
become at once payable? If the taking of the property by the vendor 
in the one case defeats the right to recover the balance of the pur- 
chase price due when the taking occurs, why does not the taking of the 
property by the lessor in the other case def eat the right to recover the 
rental accruing after such possession is taken even if due and payable 
bef ore ? I am unable to discover any différence in principle between 
the two cases. When the taking is unconditional (not a surrender and 
acceptance), this ought to be the rule in both cases, and, as it is not 
specifically so provided, I cannot give a construction to this lease in 
question hère which will authorize the lessor to retake the leased prop- 
erty unconditionally, and at the same time prove and bave allowed his 
claim for the rental for the full ten years. The trustée did not sur- 
rcndcr the Icâsc 

In Underhill v. Collins, 132 N. Y. 269, 30 N. E. 576, it was held 
that the acceptance by the landlord of the surrender of demised prem- 
ises will defeat the recovery of rent thereafter accruing. The court 
in its opinion, however, indicates that such surrender would not release 
the lessee from liability for the rent due, but not yet accrued. In 
American Bonding Company v. Pueblo In. Co. (C. C. A. 8th Circuit) 
150 Fed. 17, 30, 80 C. C. A. 97, 110 (9 L. R. A. [N. S.] 557, 10 Ann. 
Cas. 357), it was held that : 

"The termlnatlon of a lease cliiring its term by surrender, by re-entry, or 
by éviction, witliout more, discliarges the lessee from liability for rents that 
hâve not accrued, but leaves hiin liable for ail the rents whleh hâve accrued 
and become due, and for the performance of ail covenants whose fulflllment 
is due." 

But in the case now beitag considered there was no surrender by 
the trustée, and the rent for some 9 years had not accrued, that is, had 
not been earned. 

Agreements which fix the damages for the nonperformance of a 
•contract at a sum certain are many times held to provide for a pen- 
alty. The sum fixed by agreement must be fair and reasonable, and 
it must appear that proof of the actual dam^age would be difficult to 
make, and the actual damages extremely difficult of ascertainment. In 
this présent case the contract provides (1) for a ten years term ; (2) 
an annual rental of $210, payable quarterly ; (3) that in case of bank- 
•ruptcy or default the whole rent for the entire term of 10 years shall 
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become immediatély due and payable without notice or demand, and 
also that the lessor may at once enter and take possession of the leased 
property. On the face of it the agreement is onerous, burdensome, 
and unfair. The lessee, or his estate, in case of insolvency or finan- 
cial embarrassment, is penalized. Giving the construction contended 
for by the claimant and for a mère default in payment of a quarter's 
rent in advance, the whole $2,080.75 would be at once due and pay- 
able, and the lessor not only could sue for and collect this amount, but 
immediatély enter and take away the leased property. If susceptible 
of such construction, it provides for a penalty. If not a penalty then 
taking possession is the alternative of payment, and the lessor can- 
not both take possession and remove the property (there being no sur- 
render), and prove his claim, and hâve it allowed for the rent for 
the entire term. If under such an agreement the lessor can do both 
then, if an estate in bankruptcy should pay 90 cents on the dollar, the 
lessor for one year's use of the property would get $1,872 in cash, and 
bave the use of the property for the balance of the term when the 
agreement shows on its face that the value of one year's use is only 
$210. Such agreements are contrary or opposed to a sound public 
policy. and ought not to be enforced. The facts stipulated show no 
damages to the lessor except the measure fixed as the annual rent, 
$210 per year, and to allow it to bave a dividend in the full amount 
and also take and hold the leased property is to exécute a contract 
evidently intended to penalize the lessee and its estate in case of bank- 
ruptcy and secure to the lessor a greater sum in proportion than other 
creditors of the same class receive. In McCall Co. v. Deuchler (C. C. 
A. 8th Circuit) 174 Fed. 133, 98 C. C. A. 169, the parties contracted 
for the purchase and sale of an article of merchandise to be delivered 
in stated quantities periodically during a term of over five years, and 
it was provided that in case of a breach by either party the other shouJd 
be released, "and to recover and receive as liquidated damages, and 
not as a penalty, a sum equal to the agreed charge for fashion sheets 
during the entire term of this contract." On bankruptcy of the pur- 
chaser, the claimant sought to prove his claim for the amount pro- 
vided, and the District Court and Circuit Court of Appeals rejected 
the claim on the ground the contract was for a penalty. The court 
said, after referring to the légal measure of damages in such cases: 

•'The provision in tlie contract ignores this measure" of damages "alto- 
Kether, and fixes an arbitrary amount which is f;i-ossl.y lu excess of ail loss 
that could possihly luive lieeu sustained. Tliis is maiiifest from the contract 
itselt" 

So in this case the parties measured the value of the use of this 
System at $210 per year. The property leased, bas not been dam- 
aged. By taking it the lessor admits it is of value to him elsewhere, 
and there is no proof it is not, and under this agreement to receive in 
case of bankruptcy a sum grossly in excess of the value of the use of 
the property while it was in the possession of the bankrupt the les- 
sor seeks to recover, and receive not only the rent earned, but also 
the rent for 9 years use which the bankrupt did not bave and can- 
not hâve by reason of the exercise by the lessor of the right to take 
possession. 
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In United Shoe Machinery Co. v. Abbott, 158 Fed. 762, 86 C. C. A. 
118, it was held that "a contract by a vendor to pay an amount in ex- 
cess of lawful interest in the event of his default in the payment when 
due of a simple contract debt" is a contract for a penalty, is against 
public policy, and unenforceable. It matters net under what guise 
the provision for a penalty appears, and so hère the provision for the 
précipitation of payment of rent not earned or accrued in due course, 
and which cannot be earned and which cannot accrue in due course 
by reason of the act of the lessor in taking possession of the leased 
property, is evidently a cover for exacting a penalty in case of the 
financial embarrassment or bankruptcy of the lessee, or a sum in ex- 
cess of the lawful dividend the lessor would otherwise he entitled to 
receive. It was evidently intended to subvert or évade the provisions 
of the bankruptcy law, and no court should lend its aid to the enforce- 
ment of such a provision. 

The order of the référée allowing the claim at $1,929.65 is reversed, 
vacated, and set aside, and he is directed to make an order allowing 
the claim at such sum and for such rent as was actually earned at the 
time the System passed to the hands of the receiver; that is, from 
the date of the lease down to the time the receiver took possession at 
the rate of $210 per year. So ordered. 



DOBSON V. rARBEXFABRIKEN OP ELBKRFELl) CO. et al. 

(District Court, E. D. PeniLsylvaniu. June 25, 1913.) 

No. 2,4G6, Mareh Sess. 1913. 

1. COUETS (§ 275*) — FEDERAL COURTS — FOREIGX CORPORATION. 

In an action against a foreign corporation, it is essential to support 
tlie jurisdiction of the court that it shall appear soniewhere in the rec- 
ord, either in the application for the writ or acconipanyiug its service 
or in the pleadings or findings of the court, that the corporation is en- 
gagea in business in the district. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 815 ; Dec. DIg. 
I 275.*] 

2. Corporations (§ 6G8*) — Fokeign Corporations — Actions — Service — State 

Statutes. 

Service of Process Act Pa. July 9, 1901 (P. L. 614) § 2, suhd. B, pro- 
vides that a corporation may be served by handing a true and attested 
copy of the writ at any of its offices, dépôts, or places of business to its 
agents or person for the time being in charge of such office, if on inquiry 
thereat the résidence of one of its designated ofticers witliin the county is 
not ascertained, or if froin any cause an attempt to serve at tlie rési- 
dence given has failed. Held that, where suit was brouglit against a 
corporation organized under the Eaws of Germany, a New Yorl; corpo- 
ration alleged to hâve been organized by it to transact its business in 
the United States, and having a place of business In Philadelphia, plain- 
tifC having alleged that the New York conipany was the (xernian Com- 
pany's agent, and was oi'ganlzed to do the very acts complained of by 
i'eason of whicli jilaintiff sued to recover trelile damages under the Anti- 
Trust Act of .July 2, 1890. e. 647. § 7. 26 Stat. 210 (F. S. Comp. St. 1901. 
p. 3202). service of process on officers of the New York Conipany at its 

•For other cases see same topic & § numeeb In Dec. & Am. Dlgs. 1907 to-date, & Rep'r Indexes 
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office In Philadelphla conferred jurisdictlon, not only of the New Tork 
Company, but of tlie German Company as well. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2603-2627 ; 
Dec. Dig. § 668.*] 

3. CoBPOBATioNs (§ 668*) — Service — Coepohations — Agents. 

Service of Process Act Pa. July 9, 1901 (P. L. 614) § 2, subd. E, pro- 
vides that a corporation may be served by handlng a copy of the pro- 
cess at any of its offices, dépôts, or places of business to its agents or 
person for tlie tlme being in charge thereof, if on inquiry thereat the 
résidence of one of such officers previously specified within the connty is 
not ascertained, etc. lleld, that such section did not necessarily contein- 
plate service on au individual representing tlie corporation as an agent, 
but authorlzed service on a foreign corporation by service on another 
corporation representing the foreigu company as its agent. 

[Ed. Note.— For other caces, see Corporations, Cent. Dig. §§ 260.'?-2627 ; 
Dec. Dig. § 668.*J 

In Equity. Suit by James Dobsoii against the Farbenfabriken of 
Elberfeld Company and another. On motion to set aside service of 
writ of summons and return. Denied. 

George Demming, Charles H. Burr, and Thomas Earle White, ail of 
Philadelphia, Pa., for plaintiff. 

Francis B. Bracken, of Philadelphia, Pa., for défendants. 

THOMPSON, District Judge. This suit is brotight under the sev- 
enth section of Anti-'iVust Act July 2, 1890, c. 647, 26 Stat. 210 (U. S. 
Comp. St. 1901, p. 3202) against Farbenfabriken of Elberfeld Com- 
pany, a corporation organized and existing under the laws of the state 
of New York, hereinafter referred to as the New York Company, and 
Farbenfabriken Vormals Friederich Bayer & Company, of Elberfeld, 
an alien corporation organized and existing under the laws of the em- 
pire of Germany, hereinafter referred to as the German Company. 

The act provides that suit may be brought in any District Court of 
the United States "in which the défendant résides or is found." The 
présent motion is as to the service upon the German Company. The 
marshal's return, after reciting service upon the New York Company, 
sets out service upon the German Company as follows: 

"Also on the same date on the I^'arbenfabriken Vorm. Fr. Bayer & Com- 
pany, Elberfeld, au allen corporation incorporated under the laws of the 
empire of Germany. by handlng an attested copy thereof at No. 9 North 
Water street, Pliiladelphia, Peunsylvanla, the place of business of the agents 
of the said défendant, to vvlt, the Farbenfabriken of Elberfeld Company, to 
Alfred .T. Keppelmau, the manager of sald company and in charge of the 
affairs thereof, havlng duly nKpilred at sald place of business the résidence 
of any of the officers of sald défendant within the district, and having failed 
to ascertain the same." 

The spécifie reasons set up by the défendants for setting aside the 
service and the return are as follows : 

"(1) That the return does not show or allège that the said corporation was 
transacting business, or that it liad an office or place of business, in the state 
«f Penusylvanla. 

"(2) That the sald return does not state that the sald writ was served upon 
any offlcer or agent of tbe sald corporation, compétent to accept service of 
.vaid writ on behalf of the défendant." 

•JFor other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



DOBSON V. TARBENFABBIKEN OF ELBEKFELD CO. 127 

The défendants contend that the return is defective under the Serv- 
ice of Process Act of Pennsylvania of July 9, 1901 (P. L- 614), and is 
further defective in its f ailure to show that the German Company has 
any existence in this jurisdiction acquired through the exercise of 
corporate functions or the transaction of business hère. 

[1] It is essential, in order to support the jurisdiction of the court, 
that it shall appear somewhere on the record either in the application 
for the writ or accompanying its service or in the pleadings or the 
tindings of the court that the corporation is engaged in business in the 
district. St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 
222. 

"lu a gênerai way It may be said that the business niust be such in char- 
acter and extent as to warrant the inference that the corporation has suh- 
jected itself to the jurisdiction and laws of the district in which it is served 
and in which it is bound to appear when a proper agent has been served 
with process." St. Louis Southwestern Ey. Ce. of Texas v. Alexander, 227 
TJ. S. 218, 33 Sup. Ct. 245, 57 L. Ed. , and cases there cited. 

[2] The Service of Process Act Pa. July 9, 1901 (P. L. 614), § 2, 
subd. E, provides that a corporation may be served — 

•'by handing a true and attested copy thereof, at any of its offices, dépôts 
or places of business, to its agents or person for the time being in charge 
thereof, if upon inquiry thereat the résidence of one of said otHcers withln 
the county is not ascertained, or if from auy cause an attenipt to serve at 
the résidence glven has falled." 

In order to sustain the service, therefore, suflficient facts must ap- 
pear from the record to estabhsh (1) the présence of the corporation 
through its agents in the district in the exercise of its corporate func- 
tions ; (2) that the New York Company is its agent in the district ; and 
(3) that No. 9 North Water street, Philadelphia, where the writ was 
served, the place of business of the alleged agent, is the office or place 
of business of the German Company. 

The plaintifï's statement of claim contains the averment that the 
German Company "is found in the Eastern District of said state," 
which, while a conclusion of law, is supported by the following aver- 
ments bearing upon the questions involved in the présent motion : 

"The défendants are engaged in the business of manufacturing, producing. 
and selling dyestufCs and dyeing materlals of varlous klnds. The défendant 
Farbenfabriken of Elberfeld Company is the agent of the Farbenfabriken 
Vormals Friederich Bayer & Company, of Elberfeld, the défendant Gernuui 
corporation. This défendant alien corporation, the Farbenfabriken Vormals 
Friederich Bayer & Company, is engaged in the manufacture of dyestufCs at 
Elberfeld, Germany. Through agents it sells its products throughout the 
world, including the varlous states of the United States of America, and 
malntains an office in the city of Philadelphia, state of Pennsylvania. 

"The said défendant alien corporation procured the incorporation of the 
New York corporation défendant Farbenfabriken of Elberfeld Company to 
act as its agent ftnd to sell dyestuffs throughout the United States of Amer- 
ica, Including the state of Pennsylvania. That the said New York corpora- 
tion défendant is the corporate créature of the said German alien corpora- 
tion, and is an attempt by such device and means to évade the provisions of 
the aforesald act of July 2, 1890, and to accomplish withln the United States 
of America and the state of Pennsylvania the illégal purposes In restraint 
of trade embodied in the aforesaid 'cartel' or agreement, and the illégal com- 
bination thereby eflfected. That ail the actions, sales, and methods of doing 
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business and corporate existence of tbe défendant lierein, the New York cor- 
poration, défendant, and tlie alien défendant corporation, are done in fur- 
tlierance of tlie aforesaid 'cartel' or agreement in restraint of trade and Il- 
légal combination, and were and are intended to effectuate the purposes of 
said 'cartel' or ugreenient, and illégal combination thronghout tbe varions 
States comprising the United States of America, iueludiug the state of l'enn- 
sylvania." 

The averments standing uncontradicted are sufficient in my opinion 
to establish that the German Company is carrying on through the New 
York Company as its agent the very business which is charged in the 
statement of claim to hâve been conducted in violation of the act of 
Congress. It is averred that ail the actions and sales of the New York 
Company are done in furtherance of the alleged agreement in restraint 
of trade and illégal combination and intended to effectuate the purposes 
of that agreement; that the German Company procured the incorpora- 
tion of the New York Company to act as its agent and to sell dyestuffs 
in the state of Pennsylvania. Taken altogether, the averments in the 
statement of claim indicate that the sole business of the New York 
Company is to act as agent for the German Company in the sale of 
its dyestuffs under the alleged Unlawful agreement; that it was in- 
corporated for that very purpose. While the averment that the Ger- 
man Company "maintains an office in the city of Philadelphia" does 
not expressly identify such office with the place of business of the New 
York Company, yet the statements as to the business and the purpose 
of organization of the New York Company are sufficient to sustain 
the conclusion that the office alleged to be maintained by the German 
Company through its agent in Philadelphia is the office and place of 
business of its agent, the New York Company, as set out in the return. 

[3] It follows that the service at that office was a service at the 
place of business of the German Company within the district. It is 
urged on behalf of the défendant, the German Company, that the 
Pennsylvania Act of 1901 permitting service upon a corporation at its 
place of business by service upon its agents or person for the time 
being in charge thereof was intended to apply to an individual repre- 
senting it as agent and not to a corporation so representing it. No 
authorities hâve been cited to sustain that contention. It appears that 
the German Company has constituted the New York Company its agent 
and transacts its business in this district through that company. The 
service upon the New York Company is without doubt sufficient to 
bring it into court ; and, inasmuch as the writ was served upon it as 
agent in the same manner in which it was served upon it as principal, 
my opinion is that service in that manner is sufficient to bring its prin- 
cipal, the German Company, into court. 

In the absence of registration by a foreign corporation under the 
laws of Pennsylvania under which service may be made upon the duiy 
registered attorney or agent or the person in charge at the registered 
place of business, a foreign corporation would be enabled to carryion 
business within the district through a corporate agent and be immune 
from service of process if it could not be served through its corporate 
agent in the manner in which service was made in this case, 

The motion is overruled. 
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In re SHULMAN et al. 

(District Court, B. D. Pennsylvania. June 26, 1913.) 

No. 4,129. 

1. Sales (§ 220*) — Assignment op Contract — Effect. 

A banki'upt, having sold goods and dellvered tliem to a carrier for 
transportation to tlie buyer, went to a bank to procure a loau on tlie ac- 
count and executed instruments describlng the account, and providing 
tliat for value received the bankrupt liad sold, assigned, and transferred 
to tlie bank the elaims or accounts set forth in the attached schedule, 
"and the goods covered by or described therelu," and ail moneys due or 
to grow due on the same or sales set fortli, etc., with the sole right to 
coUect the same as collatéral ^ecurity for advances. Ileld, that since at 
the time the assignment was executed the bankrupt had parted with ti- 
tie to the goods, and for that reason could not pledge them, the contract 
evidenced only a pledge of the accounts or clalms against the buyer for 
the price, so that ou hls refusai to accept the goods the quoted clause 
did not vest title thereto in the bank. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. § 606; Dec. Dig. § 
220.*] 

2. Bankbuptcy (§ 140*) — Pbopebty — Owkebship. 

A bankrupt, having sold goods and delivered them to a carrier for 
transportation to the buyer, assigned the account therefor to a bank as 
security for advances, the instrument providing that, oh the buyer's re- 
jection and return of the goods or any part thereof, the bankrupt would 
receive the same in trust for the bank and surrender them or the pro- 
ceeds thereof if sold on deniand, etc. ïhe goods, having beeu returned, 
were redelivered to the bankrupt, and before the bank obtained posses- 
sion by replevin bankruptcy proceedings intervened, and the goods were 
delivered to the bankrupts trustée. Held, that such provision of the 
contract did not elïect a valid; pledge of the goods for want of delivery 
to the l)ank. 

[Ed. Note.— -For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 225 ; Dec. Dîg. § 140.*] 

In Bankruptcy. Proceedings against Louis Shulman and others, 
trading as Louis Shulman & Bro. On certificate to review a l'eferee's 
order denying tlie application of the Bank of Commerce for the pro- 
ceeds of the sale of certairt raincoats alleged to hâve been pledged to 
the bank by the bankrupts as security for a loaii. Affirmed. ; 

B. Franklin Pepper and George Wharton Pepper, both of Philadel- 
phia, Pa., for claimant. 

Wessel & Aarons, of Philaderjihia, Pa., for trustée. 

J. B. McPHERSON, Circuit Judge. This certificate brings up for 
review the refusai of the référée (D. W. Amram, Esq.) to support the 
claim of the Bank of Commerce to be the assignée of certain raincoats 
^either the vendee or the pledgee. The coats were the productiof 
the bankrupts' factory ; and, as they were in the firm's possession wben 

•For other ca-ses see same toplo & S iiUMBEB in Dec. &Am. Digs. 1907 to date, & Rep'r Indexes 
206 F.— 9 
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the involuntary pétition was filed, the référée was right uniess the 
bank's title was better than the prima facie title of the trustée. The 
f acts now important are as f ollows : 

As part of its business in the city of Philadelphia the bank lends 
money upon the security of commercial accounts, taking assignments 
thereof as pledgee. On or about June 28, 1911, a member of the fîrm 
applied for a loan upon security of this kind ; one or two similar trans- 
actions having taken place between the parties. The bank's président 
asked about the firm's financial condition, and received a written state- 
ment showing that six months before, on December 31, 1910, their as- 
sets were more than $135,000 greater than their liabilities, Influenced 
by this statement, the bank agreed to make certain advances, and the 
firm executed a regular printed form of assignment, which will be quot- 
ed in a moment. The schedule that practically accompanied this form 
(although it was not actually delivered until the next day) embraced 13 
accounts, 5 of them aggregating $14,524 for coats sold by the firm to 
Charles Josephson of New York, and upon thèse 5 the bank lent $10,- 
892. The firm also delivered to the bank the usual invoices describing 
the goods in détail, and a bill of lading or freight receipt showing ship- 
ment by rail to Josephson on June 28. Both the bank and the firm 
gave Josephson prompt notice of the assignment. At this time the 
bank had no knowledge, and no reasonable cause to believe, that the 
firm was insolvent. Josephson refused the goods, and they came back 
to the firm toward the end of July. They were then unpacked, and 
placed with the rest of the stock. The accounts would not hâve fallen 
due until October, and Josephson did not inform the bank that he had 
rejected the goods. Neither did the firm advise the bank of that fact 
until the last day of July. Thereupon the bank demanded immédiate 
repayment of the loan, and when the firm could not repay, but oflfered 
the goods instead, the bank declined the offer, and continued during 
several days to derhand either repayment, or some other satisfaction 
than delivery of the coats. But on August 7 the landlord distrained 
for rent upon thèse among other articles, and as the situation had evi- 
dently become critical the bank on August 8 for the first time de- 
manded possession, claiming to be the, assignée (either as vendee or 
pledgee) : under the paper executed on June 28. On August 9 an 
involuntary pétition in bankruptcy was filed, and on August 11 the 
bank replevied the coats, but, of course, could not interfère with the 
district court's possession, and was compelled to give them up. They 
were afterwards sold by a receiver, and this contest is over the pro- 
ceeds of sale. 

[1] Let us now examine the contract of June 28. Except one 
paragraph, which I omit for the présent, the agreement is as follows : 

"Know ail men by thèse présents, that Louis Shulmaa & Bro. for value re- 
ceived hâve bargained, sold, asslgned, transferred and set over, and by thèse 
présents do' bargain, sell, assign, transfer and set over unto the Bank of 
Commerce, its sùceessors and asslgns, the clalms or accounts set forth In the 
schedule hereto annexed, marked 'Scheduïe A' for identification, and made a 
part hereof, and the goods covered hy or described therein, and ail moneys 
due or to grow due upon the same, or sales therein set forth, and the sole 
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rlght to coUect the same, as collatéral seeurity for the payment of the ad- 
vances hereunder made to the undersigned by the Bank of Commerce and 
as collatéral seeurity for the payment of any past or any future obligations 
of or advances made to the undersigned, and ail securitles, property, ac- 
eounts and claims together with any that may be pledged hereafter, shall 
stand as one gênerai continuing collatéral seeurity for the whole of sald ob- 
ligations or advances, so that the deflclency on any one shall be made good 
Irom the collatéral for the rest; and we hereby constitute and appoint said 
Bank of Commerce our true and lawful attorney, irrevocably for us and in 
our name and stead, but to its own use and beueflt, to collect, receive, re- 
ceipt for, sell, assign, transfer, set over, compromise or dischai-ge the whole 
or any part of the aforesaid claims or accounts, and for that purpose to do 
ail acts and things necessary or proper in the prenilses, and one or more per- 
sons to substitute with like power, hereby ratifying and conflrming ail that 
our said attorney or its substitute or substitutes shall lawfully do by virtue 
hereof. 

"ïhe undersigned hereby guarantees and certifies that the accounts so as- 
signed are bona fide sales and correct accounts for goods actually sold and 
dellvered and accepted, and that there is no set-ofï or counterclaim of any 
kind thereto; and agrées that any counterclaim or déductions allowed will 
be refunded by us by allowing the same to be deducted from future advances 
or by payment of the amount of such déductions in cash at the option of the 
Bank of Commerce, and that any invoices or bills rendered by us for thèse 
accounts shall hâve the statement upon their face, that they are payable 
only to the bank of deposit designated by the Bank of Commerce. 

"The undersigned hereby guarantees payment in full at maturity of the ac- 
counts hereby assigned and of ail other accounts which may be asslgned in 
the future, and hereby authorizes the Bank of Commerce to charge to our 
account the amount of any accounts so asslgned whlch may become overdue 
or in the opinion of the bank are undesirable. * * * 

"The undersigned hereby covenants that ail the said merchaiidise so sold, 
shipped and delivered was packed under our Personal supervision and legibly 
marked with the address of the consignées and delivered to common car- 
riers, agalnst their receipts or bills of lading to be forwarded to thelr respec- 
tive destinations. 

"The amounts advanced by the Bank of Commerce shall bear interest at 
six per centum per annum, and the said bank shall be entitled to charge for 
its collection services % per centum per month on the face value of ail ac- 
counts assigned to it to the date of collection or payment. 

"And we do hereby represent to the said Bank of Commerce that the said 
respective amounts in 'Sehedule A' are owing to us and are outstandlng to 
our crédit and our name to the amount set forth in the said anuexed sehed- 
ule and that they bave not been transferred or assigned, or given in any 
way as collatéral seeurity or otherwise, to any other person, and that thèse 
représentations and covenants are made for the express purpose of induclng 
the said Bank of Commerce to part with its money and make this loan. 

"In case the undersigned shall hereafter assign to the Bank of Commerce 
accounts additional to those included in 'Sehedule A' said additional ac- 
counts shall upon acceptauce by the bank become subject to ail the provisions 
of this agreement as if originally entered in the sehedule. 

"In witness whereof we hâve hereunto set our haud this June 28th day, 
1911. Louis Shulman & Bro. 

"By Louis Shulman." 

Attached to this paper is a form of Sehedule A, which is intended to 
receive the names and other descriptive détails of such accounts as 
may be assigned ; but, although the sehedule also was duly signed, it 
remained blank, and no entries were ever made therein. But on the 
next day, June 29, the firm presented to the bank the following pa- 
per; 
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"Louis Shulman & Bro. 

"Date June 29, 1911. No. 39015 

"To the Bank of Commerce, Phlladelphia, Pa. 

"Referring to oui- coutract with yoii, ciated June 28, 1011, we hereby tender 
for your acceptance additlonal accounts as per schedule enclosed. Upon 
your acceptance thèse accounts will liecome subject to ail the provisions of 
said coutract as if origlnally scheduled thereln. 



Due 

Date 



Nanie 



Address 
(City and State) 



Gross Amt. 
of Invoice 



Advance 



Oct. 24 



Dec. » 

9 



Chas. Josephson 
do do 



New Yorlc 
do 



$i;{27.50 
6;î59.50 
ITKJ.OO 
.S200.00 
1924.00 



996. 
4770. 
12.S3. 
2400. 
1443. 



&e. &c. &c. 

"Dated June 28, 1911. 
"We do hereby certify and déclare that the above is a true and correct 
inventory of the accounts assigned by us this day to the Bank of Commerce, 
for goods shipped to the above named flrms. 

"Louis Shulman & Bro. 

"By Louis Shulman." 

[1] Thèse two papers constitute the contract, and I think it is clear 
that the transaction (up to this point, at least) is the ordinary pledge of 
book accounts as collatéral security for a loan. If it were not for the 
clause italicized — "and the goods covered by and described therein" — 
there is not a word that even suggests a différent agreement. And this 
clause is suggestion merely, for I think it is equally clear that the 
clause could hâve no immédiate effect upon the goods themselves. No 
doubt it professes to pledge them, but at the time the firm had no such 
power. The coats had previously been the undisputed and unincum- 
bered property of the firm ; they had been sold to Josephson, had been 
consigned to him at New York, had been delivered to the carrier, and 
at the time the contract of June 28 was executed the firm had neither 
title nor possession, and could not pledge them to the bank. An agree- 
ment might be made to pledge them in the future if certain contin- 
gencies should arise— -that matter will be considered hereafter — but 
they could not be pledged in fact because they had already been sold 
to another pergon, and had passed out of the firm's pos.session and 
control. Therefore the clause just referred to had no efïect at that 
time upon the title to the goods ; at the best, it amounted merely to a 
promise by the firm that, if necessary, they would pledge the goods to 
the bank at some indefinite time in the future, and under some unde- 
fined circumstances. Therefore, upon the foregoing portion of the 
agreement, no title to the coats was conveyed to the bank. Accounts 
were transferred, but not the tangible property. 

[2] But the omitted paragraph must now be considered. , It con- 
templâtes that the goods may not be accepted, in whole or in part, and 
undertakes to provide for such a contingency. 

"And the undersigned hereby covenaiits to and with the Bank of Commerce 
that in the event of rojection and return of ail or any part of the merchan- 
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dise so sold, sljipi:<'d and delivt'i-fd, that we will recelve the saine in trust 
for the said Bank of Commerce uuder advice to them and surrender it, or 
the proceeds thereof if sold, upon deniand; and that if we should fail to 
pay the Banlv of Commerce any sum or sums wliicli may be due liereunder, 
or should we convei't or appropriate any property, checks or i)ayments be- 
loiigiug to the Bank of Counnerce, that then and in such case any attorney 
of any court of record of this state or elsevvhere may appear for us and on 
our behalf, and eonfess judguient in an anilcable action of assumpsit or tres- 
pass against us for the auiount so due and owing, or for the value of said 
property, checks or paynients retaiued, converted or approprlated, with waiver 
of exemption, releaso of errors, attorneys' commission of ten per cent, and 
without stay of exécution. If the undersigned shall be a corporation, its 
officers or agents signing for it shall be jointly liable hereunder, and be made 
parties défendant in such action." 

Giving this paragraph its fullest efîect, I cannot see that it helps the 
bank in the présent (lispute. We must remember that the coats had 
from the first béen the firm's own property, and that the original title 
revested when the goods vvere returned. The firm had already prom- 
ised to pledge the coats to the bank, and in the foregoing paragraph 
the promise is now repeated, ''We wi!l receive the same in trust for the 
said Bank of Commerce iinder advice to them and surrender it, or the 
proceeds thereof if sold, upon demand;" but this is not the équivalent 
of an actual sale, or an actual pledge, as against a trustée in bankrupt- 
cy or creditors having a lien. To make such a sale or pledge effective, 
delivery or its équivalent is essential, and there is no pretense that de- 
livery was made or even attempted. The trust receipt cases — of which 
Century Throwing Co. v. Aluller, 197 Fed. 252, 116 C. C. A. 614, in 
this circuit is a récent example — difïer in this vital fact : In those cases 
the debtor had never acquired title to the property in question ; the 
title had always been in some one else ; and his creditors were not al- 
lowed to deal with the property of tliis other person as if it were the 
debtor's, although the property had come into the debtor's actual cus- 
tody. But hère the debtor had alvvay.s been the owner, and was also in 
actual possession ; and the qtiestion is, How and when did the claim- 
ant validly acquire the debtor's title — either by sale or by pledge ? This 
is a widely différent inquiry, and the answer in the particular case is 
this : The claimant never did acquire such a title, for although the debt- 
or promised to transfer it, he never did, and meanwhile the bankruptcy 
act makes effective the superior rights of the trustée. Guarantee Title 
Co. V. Bank (C. C. A. 3d Cir.) 18.S Fed. 373, 107 C. C. A. 429; Bank 
V. Penn Motor Co., 235 Pa. 194, 83 Atl. 622. 

The referee's order is affirmed. 



UXITED STATES v. ALBERTINI. 

(District Court, D. Montana. May 28, 1913.) 

1. Aliens (§ 711/2, Xew, vol. 7 Key-Xo. Séries) — Naturalization — Cancella- 
TION OF Certificate — "Illegat.ly Procured." 

In Naturalisation Act Juue 20, 1906, e. .'5592, § 15, 34 Stat. 601 (U. S. 
Conip. St. Supp. 1911, p. 537), authorizing the cancellation of a eertiflcate 
of citizenship on the ground of fraud, or that it was illegally procured, 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the term "illegally procured" imports a certlficate issued by a court wlth- 
out jurisdlction or in violation of the law's procédure. 
[Ed. Note. — For other cases, see Aliens, Cent. Dlg. § 146.] 

2. Aliens (§ 71%, New, vol. 7 Key-No. Séries)— Natuealization — Oakcbli.a- 
TioN OF Cebtipicate — Pbocurement by Fbaud. 

From the nature of proceedlugs for naturalizatlon, in that they are In 
fact and practice essentlally ex parte, It is obligatory upon the applleanl; 
to answer ail prescribed questions fully and truthf ully ; and a certlficate 
issued to an alien on his verlfled pétition in vvhich he stated that he was 
unmarried, when in fact he liad a wife and chlldreii, whom he deserted 
and left in his native country, is subject to cancellatiou on the ground of 
fraud. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 146.] 

Pétition by the United States against Céleste Albertini for cancella- 
tiou of naturalization certificate. Decree of cancellation. 

J. W. Freeman, U. S. Alty., and S. C. Ford, Asst. U. S. Atty., both 
of Helena, Mont. 

Kremer, Sanders & Kremer, of Butte, Mont., for respondent. 

BOURQUIN, District Judge. Proceeding to cancel a certificate 
of citizenship issued to défendant by a state court in 1910. The com- 
plaint herein allèges that said certificate was illegally procured in that 
défendant in his pétition therefor stated he was not a married man 
and was not a believer in anarchy, whereas in truth défendant then 
had a wife and children living in Austria, and then was and now is an 
anarchist and of immoral character, in that he had frequently expressed 
anarchistic views ; déclarations in évidence thereof being pleaded. The 
answer dénies ail said allégations in référence to anarchism, but adniits 
the same in référence to defendant's wife and children, pleading in 
avoidance that "many years ago, by mutual consent" of himself and 
his wife, "they declared their marriage contract to be of no further ob- 
ligation" and "agreed to consider their marital relations at an end," 
thereupon ending the same ; that his statements in his said pétition in 
référence thereto were without fraudulent design or intent, and in the 
belief that they were in relation to his status in the United States. 
The reply denied ail new matter. 

From the évidence it appears the United States was represented at 
the hearing upon defendant's pétition for citizenship, but by whom 
and the extent of its participation therein is not stated. There is évi- 
dence tending to prove the allégations in référence to defendant's an- 
archism, but under the circumstances it is not the clear, strong, and 
convincing proof necessary to the cancellation of a public grant, to 
which naturalization is analogous. The évidence in the matter of de- 
fendant's family is his own, in substance that in 1894 he and his wife 
married in Austria. In 1903 two female children had been born to 
them. He believed lier at fault and separated from her, telling her she 
would not see liim again. He came hither, another child was born, he 
occasionally sent her money for the support of the children, and at no 
time intended to bring her hither. When his pétition for citizenship 
was prepared, he told the clerk he was not married, and no further 

*For other cases see same topic & § number in Dec. & Am. DIgs. 1907 to date, & Rep'r Indexes 



UNITED STATES V. ALBEETINI 135 

questions were asked him in référence to his f amily. He "considered" 
himself the "same as single," had no fraudulent intent, and "didn't 
think it would make any différence." 

[ 1 ] Neither the complaint nor the proof makes eut a case of a cer- 
tificate "illegally procured," in that the term as used in Act June 29, 
1906, c. 3592, § 15, 34 Stat. 599 (U. S. Comp. St. Supp. 1911, p. 537), 
imports a certificate issued by a court without jurisdiction or in vio- 
lation of the law's procédure — without a pétition or witnesses, or no- 
tice, or hearing, for example. 

[2] The complaint tends to charge the certificate was procured by 
f raud, and though in the matter of the false statements in référence to 
defendant's family it may not hâve withstood demurrer, it will be 
deemed amended, in that évidence admitted without objection estab- 
lishes the charge. The act aforesaid provides the public and the Unit- 
ed States are to be notified of naturalization proceedings; that the 
latter may appear at the hearings, cross-examine petitioners and wit- 
nesses, call witnesses, produce évidence, and be heard in opposition. 
However, the great number of such proceedings throughout the country 
by aliens f rom the four quarters of the globe makes participation by the 
United States little more than formai. Aliens présent themselves as 
friends, soliciting the boon of citizenship from the United States. It is 
their duty to make true and full disclosure of their qualifications, and 
honest answer to ail questions prescribed. Some thereof relate to men- 
tal views and trend of thought, and that may be known to no one but the 
alien. Some relate to the alien's past, perhaps in an obscure quarter 
abroad. Some are incapable of reasonable investigation and disproof, 
if falsely answered or concealed, and are perforée taken largely on 
trust. The situation renders it easy for the dishonest alien to violate 
his obligation to deal fairly, enables him to successfully practice dé- 
ception and concealment, and to abuse the trust of the government. 

The government is friendly, and not adversary. There is no oppo- 
sition, no contest, in the true sensé of the word. In theory and form 
the proceedings may be in their nature adversary ; but in practice and 
substance there is no adversary, and from that standpoint they are still 
ex parte. They are still analogous to proceedings in the land office 
to procure patents to public lands, wherein there is like notice of patent 
proceedings, right to appear, cross-examine, call, produce, oppose. 
The alien in the former as the entryman in the latter, in much yet has 
it virtually his own way. And even as the proceedings and patents in 
the latter are not res judicata against the government, so the judgment 
and certificate in the former are not conclusive upon it. It would not 
seem that the act aforesaid contemplâtes otherwise. Section 15 pro- 
vides for cancellation of certificates on the ground of fraud or that 
they were illegally procured. It is not perceived wherein the said act 
either detracts from or adds to the rights and remédies of the govern- 
ment as they were prior to its enactment. The only change effected is 
notice posted by the clerk and copies of pétitions by him transmitted to 
the Bureau of Immigration and Naturalization. 

The design is to enable the government to exercise some supervision 
over the proceedings, some watchfulness, and in its discrétion to op- 
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pose, contest, and convert the proceedings into tliose actually adver- 
sary. It may be that, if this discrétion be so exercised, the judgment 
and certificate would be res judicata in the matter of fraud intrinsic 
the record. But that does not appear to be this case. Even as before 
the act aforesaid the government could maintain a bill to cancel cer- 
tificates for fraud intrinsic the record, so can it since in a case Wke 
unto this at bar. The fraud, however, in pleading and proof, must 
rise to the bad eminence of that in any case-^false représentations or 
concealments of material facts, and without which the judgment would 
not hâve been rendered and the certiiicate of citizenship would not 
hâve been issued. See Johannessen v. U. S., 225 U. S. 241, 32 Sup. 
Ct. 613, 56 L. Ed. 1066. 

Défendant admits to abandonment, in légal contemplation, of his 
faniily in Austria for seven years prior to his admission to citizenship. 
If justified in separating from his wife, the burden zvas on him to dem- 
onstrate it and he has not. His évidence under the circumstances is 
not satisfactory. Married, he denied it; the United States, deceived, 
could, make no investigation, and accepted his untrue statements as 
true. His abandonment existed during ail the five years immediately 
preceding issuance of the certificate involved. It was not consistent 
with good morals, and hence during said period he had not behaved, 
as the law requires, as a man of good moral character. Had the truth 
been disclosed at the hearing upon his pétition, as it is disclosed hère, 
the resuit would not hâve been what it was. Without the misrepresen- 
tations and concealments by him at said hearing, the judgment therein 
would not hâve been rendered — the certificate would not hâve been 
issued. 

It follows that the defendant's certificate of citizenship involved was 
procured by fraud and should be set aside and canceled. 

Decree accordingly. 



BUZBY V. KEYSÏONE OU. & MFG. CO. 
(District Court, N. D. Illinois, K. D. July 14, 1913.) 
Ko. 30,823. 

Trade-Marks and Trade-Names (§ 59*) — Infrikoesîekt — Injiinction. 

Complainant eugaged in iiiaimfacturing lubricating grease, adopting 
tlie trade-iiame "KejKtone Lubricating Company," and as a trade-niark 
tlie symbol of the keystoue of an arch, to be used in marking its packages, 
the word "Keystone" being used in connection, and its grease became 
kuowu as "Keystone grease." Hcld that, confusion resulting, and tlie 
public being misled to buy defendant's lubricating grease, from its using 
the Word "Keystone" in its corporate name, "Keystone Oil & Manufactur- 
Ing Company," and to indicute its product. it should be enjolned from 
using tliat word in that part of its business. 

[Ed. Note. — For other cases, see Trade-SIarks and Trade-Names, Cent. 
Dig. §§ 68-72; Dec. I3ig. § 59.*] 

In Equity. Suit by Augustus C. Buzby, doing bu.siness as the Key- 
stone Lubricating Company, against the Keystone Oil & Manufactur- 
ing Company. Decree for complainant. 

•For other cases see same toyic & § numubk lii Dec. & Am. Digs. 18tt7 to date, & Rep'r Indexes 
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Culver, Andrews & King, of Chicago, 111., for complainant. 
Parker & Carter, of Chicago, 111., for défendant. 

SANBORN, District Judge. This is a bill for infringement of a 
trade-mark, and for unfair compétition. It appears that complainant 
began doing business in 1885 or 1886, manufacturing lubricating 
greases ; that he adopted the trade-name "Keystone Lubricating Com- 
pany" at that time ; and that he registered a trade-mark, being the 
symbol of the keystone of an arch, its essential feature being the rep- 
résentation of a keystone, to be used for attaching to the cans or pack- 
ages of grease which he manufactured and sold, the word "Keystone" 
being used in every connection. It further appears that the business 
grew from year to year, and that through extensive advertising by 
means of circulars and catalogues, and through steady and long-con- 
tinued advertising in trade journals, and particularly through adver- 
tising by means of sending free a sample of the grease, v/ith an en- 
gineer's cap and a grease cup for the purpose of introducing it, the 
grease became widely known, and the name "Keystone grease" became 
in time to be known as the grease which was manufactured by the 
Keystone Lubricating Company. 

From about 1890 until 1901 the complainant worked the Chicago 
territory by sending traveling men hère to stay for a few days up 
to two weeks at a time, calling upon the local trade ; and during those 
years it appears that he had worked up and had established a sub- 
stantial trade in the Chicago territory. The Keystone Lubricating 
Company had advertised Keystone grease in the National Engineer, 
a Chicago publication, as far back as 1894, and about the year 1901 
the business had apparently grown sufficiently in this locality to jus- 
tify the establishment of an office in Chicago. A permanent office was 
accordingly established and maintained in Chicago from 1901 or 1902 
on, down to this date. 

It further appears that the grease manufactured by the complain- 
ant, and known as "Keystone grease," is the highest priced grease on 
the market, and that it is sold and used in every state in the Union, 
and in practically every country in the world, and that the extensive 
and steady advertising which has been done by the complainant, and 
the quality of the grease itself , has resulted in a steady increase of his 
gross sales from year to year. 

Défendant was incorporated in the year 1900, but did no business 
whatever in lubricating greases until the year 1903. From that time 
on until 1911 its activities in lubricating oils and greases were very 
limited, its business being confined almost entirely to the sale of gaso- 
line and light oils. 

The only infringment of the complainant's trade-mark, if any, con- 
sists in the use of the word "Keystone" in the defendant's corporate 
name, and in the fact that it is claimed that the public has been de- 
ceived by such similarity, in that the defendant's lubricating grease has 
been purchased on several occasions by persons believing they were 
buying the complainant's brand. The cans in which the complainant 
and défendant sold their goods are radically différent. The color, let- 
tering, and descriptive matter are wholly distinct, as well as the odor 
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of the grease itself. The défendant dénies any intention to deceive in 
the use of the vvord "Keystone" in its corporate name, and claims that 
the fraud alleged in the bill in that respect has not been proved. 

It appears from the évidence that after the bill was filed the John 
Lauson Manufacturing Company, of New Holstein, Wis., which had 
been a customer of complainant for a considérable time, ordered from 
défendant four 25-pound pails of No. 3 Keystone grease. The order 
was fiUed in cans marked with the defendant's name, describing the 
contents of each can as "Banana grease." The purchasing agent and 
engineer of the Lauson Company had used the complainant' s Key- 
stone grease, and it appears it was the intention of the purchaser to 
buy such grease, and not that of défendant. Another instance of con- 
fusion appears in the testimony. The witness Kliver, who keeps a 
garage in Chicago, bought defendant's grease, believing it to be com- 
plainant's brand, and subsequently one of complainant's salesmen so- 
licited his order for lubricating grease, and shortly thereafter was in- 
formed by Kliver that he had bought some grease from complainant, 
when as a matter of fact he was referring to that which he had pur- 
chased from défendant. It is clear that Kliver supposed he was buying 
complainant's brand. Another instance of confusion is that of the 
Hibbard, Spencer & Bartlett order. The government advertised for 
bids upon lubricating Keystone genuine grease. The Hibbard firm, 
who are jobbers, telephoned to the défendant, supposing they were the 
manuf acturers of the genuine Keystone grease, ref erred to in the bids. 
The purchasing agent asked defendant's agent over the téléphone if 
they handled the genuine Keystone grease, and he was assured that they 
did. The Hibbard firm thereupon put in a bid and got the order, but 
the grease was rejected, as not being genuine Keystone grease. Thèse 
are the only instances shown in the testimony that any one was de- 
ceived into buying defendant's prodvtct supposing it to be that of com- 
plainant. 

The questions présent ed are whether the complainant's trade-mark 
is a valid one, whether the word "Keystone" has obtained a secondary 
meaning, so that the words "Keystone grease" hâve come to be known 
to mean the article made by complainant, and whether fraud has been 
sufficiently established. No direct proof of any fraudulent intent has 
been adduced, but it is insisted by complainant that the similarity of 
name tends to deceive the public, and that the instances above ref erred 
to show that fraud is actually being perpetrated upon the public. 

The same complainant prosecuted an inf ringement suit in the Eighth 
circuit, the case being reported under the name of Buzby v. Davis, 
150 Fed. 275, 80 C. C. A. 163, 10 Ann. Cas. 68. It was there held that 
the complainant's trade-mark is valid as such. The court say: 

"ïhe arbitrary syniliol of tlie keystone of an arch is not a geograpliical 
term. It is tlie projier subject of excUisive appropriation as a trade-marlv, 
and it was so under tlie comniou law before llie state of Peunsylvania came 
into existence." 

Of course, the gênerai rule is fairly established that words which 
do not themselves indicate the origin, manufacture, or ownership of 
the goods, but are merely descriptive of the place where the article 
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is made or produced, cannot be monopolized as a trade-mark. Elgin 
National Watch Co. v. Illinois Watch Co., 179 U. S. 665, 21 Sup. Ct. 
270, 45 L. Ed. 365. It is thought that the Davis Case states the proper 
rule of law applicable to this case. 

The complainant having a valid trade-mark, the défendant had no 
right to use the word "Keystone" in its corporate name, so far as the 
sale of lubricating grease by it is concerned, if the public is thereby 
misled. The instances cited show that the similarity of name causes 
confusion and mistake, and are thought to be sufficient to justify the 
claim of fraud made by the bill. Défendant does not infringe the 
trade-mark by marking his goods, but by using the same name to in- 
dicate its product. Confusion and mistake resuit, and this is suffi- 
cient to entitle the complainant to the relief prayed. 

Défendant should incorporate its lubricating grease business under 
some other name, or adopt some other plan to avoid infringement. 



In re HENDEBSON. 

(District Court, N. D. Georgia. May 15, 1913.) 

No. 3,339. 

Bankeuptct (§ 260*) — Jubisdiction of Court — Dbtebmining Validity or 
Lien. 

In a proeeeding by a trustée for an order authorizing the sale of real 
estate in his possession, the bankruptcy court is without jurisdiction to 
cite into court a mortgagee of such real estate and adjudicate upon the 
validity of his mortgage, without his consent and over his objection. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 360 ; Dec. Dig. 
i 260.*] 

In the matter of C. E. Henderson, bankrupt. On pétition by H. 
A. Ferris, trustée, for an order to sell real estate and for the déter- 
mination of the validity of a lien thereon. Pétition denied. 

Moore & Pomeroy, of Atlanta, Ga., for trustée. 

D. W. Blair, of Marietta, Ga., for Marietta Trust Co. 

NEWMAN, District Judge. The question before the court now is 
on a pétition of H. A. Ferris, trustée for C. E. Henderson, bankrupt, 
M^hich shows that certain real estate, which is described in the péti- 
tion, was scheduled by the bankrupt as a part of his estate. The pé- 
tition further shows that the property had been appraised by apprais- 
ers appointed by the court, and is now rented by the trustée and the 
rentals collected by him. The trustée states that it is for the best in- 
terests of the estate that this property be sold, and requests that he be 
authorized tp sell the same. 

He then states that there is of record upon the books of the clerk of 
the superior court of Cobb county, Ga., an instrument purporting to 
be a deed to secure a loan, executed by C. E. Henderson to Marietta 
Trust & Banking Company, of date January 11, 1910, given to secure 
the principal sum alleged to be due such bank of $10,625, and that 

*For other cases see same topic & | numbeh In Dec. & Aïn. Dlgs. 1907 to date, & Eep'p Indexes 
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said instrument was filed for record in the office of thé clerk of the su- 
perior court on October 8, 1912, at 9 o'clock a. m. 

The trustée then charges that the deed is void, and of no force and 
effect, first, because the Hen of the trustée is superior to that of the 
Marietta Trust & Banking Company, because said instrument was filed 
for record on the 8th day of October, 1912, the day subséquent to the 
adjudication of said C. E. Henderson as a bankrupt herein, said ad- 
judication being on the 7th day of October, 1912; second, that the 
property is not described with sufficient defîniteness and certainty to 
constitute a légal conveyance of the same; third, because the instru- 
ment was witliheld from record for the purpose of, and had the ef- 
fect of, bolstering up the crédit of said C. E. Henderson, and thereby 
defrauding the other creditors of said C. E. Henderson; fourth, be- 
cause the debt described in the instrument has been fully paid and 
satisfied, and none of said amount as specified therein is now due and 
payable. 

The trustée shows that said alleged security deed is a cloud upon the 
title of the trustée, and will prevent said property from bringing its 
full and fair market value, unless the same is ordered sold f ree from 
said alleged lien, and unless said alleged lien is ordered canceled and 
the same declared to be inferior to the rights and lien of said trustée. 

Wherefore, considering the above and foregoing, the trustée prays 
that the Marietta Trust & Banking Company be made a party respond- 
ent herein, that it be ordered and directed to show cause why its al- 
leged claim of lien should not be held to be void and inferior to the 
rights of the trustée, and that he be authorized to advertise and sell 
said property at such time and place as the court may decree, free 
from the liens and claims of said Marietta Trust & Banking Company, 
and free from the claims and liens of ail persons whomsoever. 

The Marietta Trust & Banking Company appeared, and in the plead- 
ings filed by it dénies the jurisdiction of the court to détermine the 
validity of the defendant's deed to the property referred to in this 
pétition, and- déclines to consent for the court so to do. It then, vvith- 
out waiving its déniai of jurisdiction, sets up that the several claims 
of the trustée as to the invalidity of this mortgage are not good and 
sufficient. 

This pétition of the trustée, while apparently asking mainly for au- 
thority to sell, also brings into question the vaHdity of this deed to the 
Marietta Trust & Banking Company to secure the amount of money 
named above. 

The pétition of the trustée appears to hâve been presented to the 
référée on the 15th of November, 1912, who made an order making 
the Marietta Trust & Banking Company a party respondent to this 
pétition, and the further order that ail parties at interest show cause 
before him on the 30th of November, 1912, why the prayer of the 
trustée should not be granted, and the property therein described be 
sold free from the liens and claims of ail persons whomsoever. The 
trustée was deputized to make service of the pétition by serving a copy 
upon the cashier or other officer of the Marietta Trust & Banking 
Company. This service was acknowledged by counsel for the Mariet' 
ta Trust & Banking Company. 
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I do not bèlieve that the validity of this deed to secure the Marietta 
Trust & Banking Company can be passed upon and determined in this 
proceeding. It seems to me that a plenary proceeding of some sort 
will be necessary. As vvill be seen, there is no subpœna — simply an 
order by the référée to show cause. If the Marietta Trust & Banking 
Company had been présent by its counsel in the proceedings which 
hâve taken place for the taking of testimony, etc., without objecting, 
it might be, in view of the fact that the évidence seems to hâve been 
pretty thoroughly taken, that the case shoukl now be decided on what 
is before the court ; but the Marietta Trust & Banking' Company bas 
been objecting ail along, by demurrer and otherwise, to the jurisdic- 
tion of the court, and claiming that a plenary suit shoukl be instituted 
against it before the validity of the security deed should be considered 
or determined. 

I bave, until recently, thought that this case could be determined on 
the présent record, and for that reason hâve called upon counsel for 
brief s on certain questions affecting the merits of the matter ; but, hav- 
ing looked into it more carefully, I am satisfied now that this cannot 
be donc, and that the trustée must proceed by a plenary proceeding to 
remove this incumbrance from the property in question, >f he can 
do so. 

The resuit of this is that I must deny the présent pétition, although 
it seems to me it would be wise for counsel to agrée, if they can do 
so, to sell the property and litigate over the proceeds. I hâve not been 
informed of the extent to which income is being derived from the 
property, which is a matter to be considered in connection with 'the 
question of speeding the sale. 

Ail that is said hère, and any order that may be taken, is, of course, 
without préjudice to the trustée in taking such action as he may here- 
after be advised. 



UNITED STATES v. MIDWEST OIL CO. et al. 

(District Court, D. Wyomlng. June 14, 1913.) 

No. 733. 

Public Lands (§ 29*) — Withdeawal fkom Entby — Power of Seceetaby or 

THE INTERIOR. 

Prier to Act June 25, 1910, c. 421, § 1, 36 Stat. 847 (U. S. Conip. St. 
Supp. 1911, p. 593), authorizing such action, neither the Président nor 
the Secretary of the luterior had power to make an order wlthdrawing 
public lands from settlement, location, sale, or entry under the public 
land or mining laws. 

[Ed. Note. — For other cases, see Public Lands, Cent. Dig. §§ 41-47 ; 
Dec. Dig. § 29.*] 

In Equity. Suit by the United States against the Midwest Oil Com- 
pany and others. On motion by défendant to dismiss. Motion sus- 
tained. 

Ernest Knaebel, Asst. U. S. Atty. Gen., of Denver, Colo., H. S. 
Ridgely, U. S. Dist. Atty., and Wm. E. Mullen, Asst. U. S. Dist. Atty., 
both of Cheyenne, Wyo. 

•For other oases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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4- 

Vaile, McAllister & Vaile and Schuyler & Schuyler, ail of Denver, 
Colo., and Lee Champion, of Casper, Wyo., for défendants. 

RINER, District Judge. The bill of complaint in this case seeks 
to hâve declared void the claim of title asserted by the défendants to 
certain oil lands located in Natrona county, Wyo., and described in the 
bill as the N. E. 14 of section 11, township 9 N., of range 70 W. The 
défendants hâve filed a motion to dismiss. The facts as disclosed by 
the bill may be briefly stated as f oUows : 

On the 27th of September, 1909, the Secretary of the Interior is- 
sued what is designated in the record as temporary petroleum vrith- 
drawal No. S, which is in the follovving words : 

"In aid of proposed législation aft'ectlng the use and dlsiiosition of tl)« 
petroleum deposits on the public domain, ail lands lu the accompanying lists 
are hereby temporarily withdrawn from ail forms of location, settlemeut, sé- 
lection, filing, entry, or disposai under the minerai or nonmineral public land 
laws. AU locations or claims existing and valid at this date may proceed to 
entry iu the usual nianner after fleld investigation and examinatlon." 

Then follows a description of the lands in the states of California 
and Wyoming, which includes the 160 acres involved in this suit. It 
is further stated in the bill that subséquent to the issuance of this 
withdrawal order, and on the 27th of March, 1910, the grantors of the 
défendants entered upOn the land in controversy and sunk a well to a 
great depth, and had therein encountered, and thereby rendered sub- 
ject to ready extraction, large deposits of petroleum of great commer- 
cial value within the above-described parcel of land. The bill shows that 
no work had been donc by the grantors of the défendants, the original 
claimants, prior to the 27th of March, 1910, nor was there any discov- 
ery until after the latter date. The bill then states that on May 4, 
1910, the original claimants caused to be filed for record and to be re- 
corded in the records of Natrona county a location certificate bearuig 
date March 10, 1910, evidencing a daim or location by them of the 
lands described in the bill as a petroleum placer mining claim, under 
and in pursuance of the mining laws of the United States, tt then sets 
forth that the property was transferred to the défendants, and that the 
rights bf the défendants are based solely upon a transfer and assign- 
ment of the rights in said lands acquired by the previous location and 
by the drilling of said well ; that the location was violative of the or- 
der of withdrawal and of the act of Congress approved June 25, 1910. 
The bill then states that the défendants had extracted more than 50,- 
000 barrels of oil of the value of $1 per barrel ; that a demand was 
made upon the défendants on December 19, 1911, to vacate the lands 
and surrender possession, which they refused to do ; that the présent 
value of the lands exceeds $250,000. The bill closes with a prayer 
that the défendants be decreed to hâve no estate, right, title, or inter- 
est in or to the land, or to the minerais therein, and that the lands and 
minerais be adjudged tôbe the property of the plaintiff. It also prays 
for. an injûnction and acGOunting. 

The sole question presented by the motion to dismiss is whèther the 
Secretary of the Interior, even by the direction of the Président, had 
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the power, implied or otherwise, to withdraw thèse lands from entry 
in the absence of congressional législation authorizing him to do so. 
Prier to the 25th of June, 1910, there was no statute expressly au- 
thorizing the Secretary of the Interior or the Président to niake with- 
drawals of public land of the class herein described and for the pur- 
pose named in the order of withdravval from settlement, location, sale, 
or entry under the public land ce mining laws of the United States. 
This being true, the question is narrowed to this: Did the Secretary 
of the Interior or the Président, under the expressed or implied pow- 
ers conferred upon them to administer the land laws and to make ail 
needed rules and régulations with référence thereto, hâve the power 
to make the withdrawal order of September 27, 1909? 

While^the question résolves itself into a narrow one, it opened a 
broad field for discussion and was ably argued by counsel on both 
sides. It would be interesting indeed to notice at some length the prop- 
ositions discussed by counsel in support of and against the existence 
of the power to promulgate this order, and to review the authorities to 
which the court's attention was directed; but as the case will doubt- 
less go to an appellate court (and the court indulges the hope; that it 
will) that seems unnecessary. It is quite sufficient for the court hère 
to say that it has devoted itself to a careful and painstaking examina- 
tion of every authority called to its attention by counsel, both at the 
oral argument and in the briefs, and that such examination and con- 
sidération has led to the conclusion that the power did not exist, in the 
absence of congressional législation authorizing it. 

A decree will be entered sustaining the motion and dismissing the 
bill, with an exception allowed to the plaintiff. 



In re CHALMEES. 

(District Court, D. Montana. May 29, 1913.) 

No. 714. 

Bankeuptct (§ 140*) — Bailment — Réclamation of Propertt by Bailoe. 

A shlpment of flour to a bankrupt, on an oral agreement that he would 
store it, sell as he eould, and thereupon aecount and pay for the quantlty 
sold at Invoice priée was not a conditional sale, but merely a bailment 
until and to the extent that sales were made, and on the bankruptcy the 
shipper was entitled to reclaini from the trustée the flour remaining un- 
sold. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 198, 199, 
219, 225 ; Dec. Dig. § 140.*] 

In the matter of C. D. Chalmers, bankrupt. On review of referee's 
order denying pétition of the Madison State Bank for réclamation of 
property. Reversed. 

M. M. Duncan, of Virginia City, Mont., for trustée. 
E. B. Howell, of Butte, Mont., for claimant. 

*For other cases see same topic & § ntjmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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BOURQUIN, District Judge. Review of a referee's order, denying 
a claimant's pétition for delivery to it of certain property in the pos- 
session of the trustée as assets of the bankrupt's estate. 

It appears the claimant owned certain flour, which it shipped to the 
bankrupt in July, 1911, upon an oral agreement that the bankrupt 
would store it, sell when he could and thereupon pay to the claimant 
the invoice price. The flour was a local brand, without established 
market, and the bankrupt would not buy it. The claimant says that 
80 far as it was concerned the bankrupt could do what he pleased with 
the flour, so long as he paid the invoice price ; but the agreement was 
as aforesaid. The bankrupt sold some of it, and accounted to the 
claimant on demand in November, 1911. Thereafter he sold more, 
but did not account or pay for it. During this time the claimant also 
sold some of the flour, and the bankrupt dehvered it ; but the bank- 
rupt received no compensation of any kind, and claims none. The 
bankrupt was so adjudicated in November, 1912. He scheduled the 
balance of the Hour as assets, and the value as a debt due claimant. 
The trustée took possession. 

If the arrangement was a conditional sale, it is void under local law. 
The agreement is brief ; but, taken in connection with what the law 
implies and the conduct of the parties, it would seem their intention 
was not a conditional sale, but in the nature of a consignment to sell, 
and in légal effect a bailment, with an option in the bankrupt to pur- 
chase, and to be exercised, if at ail, simultaneously with and to the ex- 
tent of any sale of the flour by the bankrupt. It resembled, but was 
not, a del credere agency. Upon any sale made, the bankrupt alone 
became debtor to the claimant for the invoice price, and he could sell 
at any time, to any one, at any price, and on any terms. He sold as 
principal ; the légal effect being that, when he sold, he also bought f rom 
the claimant, and title was transferred out of the claimant, via the 
bankrupt, to the purchaser. The bankrupt did not agrée to buy when 
possession was given him, nor did the claimant agrée to sell to him. 
The relation of debtor and creditor did not exist between them then, 
nor until sale made by the bankrupt, and then only to the extent of the 
sale. The bankrupt did not agrée to pay, nor did he become liable to 
pay, for unsold flour at any time, Before sale, the flour could not hâve 
been levied on for the bankrupt's debts, but could hâve been for the 
claimant's debts. Before sale, the claimant could sell the flour or de- 
mand possession at any time. Before sale, the flour destroyed, the 
loss would be wholly claimant's ; and, before sale, title was wholly in 
claimant. Ail this distinguishes bailment from sale. See Nutter v. 
Wheeler, Fed. Cas. No. 10,384; In re Linforth, Fed. Cas. No. 8,369; 
Tiedeman, Sales, §§ 5, 8. 

The order of the référée is reversed, with directions to restore the 
flour to claimant. 
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UNITED STATES v. KNIGHT et al. 

(Circuit Court of Appeals, Elglith Circuit. July 28, 1913.) 

No. 3,921. 

INDIANS (§ 15*) InDIA;^ LANDS — ALLOTMENT — CONVEYANCE BY HeiUS — Ap- 

PKOVAL — AUTHORITY — WlIAT LAW GoVERNS. 

Act Cong. Aprll 26, 1906, c. 1876, f 22, 34 .Stat. 145, provlded that the 
adult heir of any deceased Indian of eitlier ot tlie Five Civilized Tribes, 
whose sélection of public land bad beeu luade, or to whoui a deed or pat- 
ent had been issued for his share of the land of the tribe, uiigbt sell 
and couvey the land so inherlted, except that ail such conveyances were 
subject to the approval of the Secretary of the Interlor. Act May 27, 
1908, c. 199, § 9, 35 Stat. 315, provlded that the death of any allottee of 
the Five Civillzed Tribes should remove ail restrictions on the aliéna- 
tion of the allottee's land, except that no conveyance of any interest of 
any full-blood Indian heir in such land should be valid, unless approved 
by the court havlng jurisdiction of the settlenient of the allottee's es- 
tate. Eeld, that the validity of deeds of Indian heirs dépends on the law 
in force at the date of the deed, and hence, where a conveyance by a sole 
Indian heir ot her inherlted allotment was made October 12, 1908, and 
was approved by the county court havlng jurisdiction of the settlenient 
of the ancestor's estate, it was valid, wlthout the approval of the Sec- 
retary of the Interlor, though the aucestor died prior to the adoption of 
the act of 1908. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. §§ 17, 29, 34, 37- 
44; Dec. Dig. § 15.*] 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Action by the United States of America against Morris F. Knight 
and another. Judgment for défendants, and the United States appeals. 
Affirmed. 

William J. Gregg, U. S. Atty., of Tulsa, 0kl. (John B. Meserve, of 
Muskogee, 0kl., on the brief), for the United States. 

John B. Campbell and Joseph C. Stone, both of Muskogee, 0kl. 
(Wm. O. Beall and Thos. H. Owen, both of Muskogee, Okl, and 
Harry H. Rogers, of Holdenville, Okl., on the brief), for appellees. 

George S. Ramsey and C. L. Thomas, both of Muskogee, Okl., 
amici curise. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

CARLAND, Circuit Judge. This is an appeal from a judgment dis- 
missing a bill filed by the United States upon a demurrer thereto by 
appellees. The bill alleged that on September 24, 1904, one Darkey 
Stop, a duly enrolled member and citizen of the Cherokee Tribe of 
Indians, selected as her allotment and distributive share of the public 
lands of said tribe the following parcel : The south half of the south- 
east quarter, section 10, township 20, range 13. Said land was duly 
allotted to said Indian, and thereafter a patent for the same was duly 
executed by W. C. Rogers, principal chief of the Cherokee Tribe, 
which patent was approved by the Secretary of the Interior. Darkey 

•For other cases see same toplc & § numbbb m Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
206 F.— 10 
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Stop died November 17, 1906, leaving surviving her as sole heir at law 
a daughter, Caniyah Stop, vvho is a duly enroUed member and citizen 
of the Cherokee Tribe of Indians of the fuU blood. Upon the death 
of Darkey Stop the above-described land descended in fee to said Ca- 
niyah Stop. On October 12, 1908, Caniyah Stop executed and de- 
livered to Morris F. Knight. and Cyrus S. Avery a deed with covenants 
of warranty for the land in question, which deed was approved by 
order of the county court of Adair county, 0kl., the court hav- 
ing jurisdiction over the settlement of the estate of Darkey Stop, de- 
ceased, but was not approved by the Secretary of the Interior. The 
bill prayed that the deed f rom Caniyah Stop to Knight and Avery be 
adjudged void. 

The appellant claims that the deed was void for the reason that it 
was not approved by the Secretary of the Interior. The validity of 
the claim of appellant must be determined by the construction of sec- 
tion 22 of the Act of April 26, 1906, c. 1876, 34 Stat. 137, and section 
9 of the Act of May 27, 1908, c. 199, 35 Stat. 312. Thèse sections read 
as f oUows : 

Section 22: 

"That the adult heli-s of any deceased Indian of elther of the Flve Civilized 
Tribes whose sélection has heen iiiade, or to whom a deed or patent bas beeii 
issned for his or her share of the land of the trlbe to wliich he or she be- 
longs or belonged, niay sell and couvey the lands inherited from such décè- 
dent ; and if there be both adult and lulnor heirs of such décèdent, then such 
luinors may .loin in a sale of sucli lands by a guardlan duly appolnted by 
the proper United States court for the Indian ïerritory. And in case of the 
organization of a state or terrltory, then by a proper court of the county 
in which said niinor or mlnors may réside or in whicli said real estate is 
situated, upon an order of such court made upon pétition tiled by guardian. 
AU eonveyances made under this provision by heirs who are full-hlood In- 
dians are to be subject to the approval of the Secretary of the Interior, un- 
der such rules and régulations as he may prescribe." 

Section 9 : 

"That the death of any allottee of the Five Civilized Tribes shall operate 
to remove ail restrictions upon the aliénation of said allottee's land : Pro- 
vided, that no eonveyances of any Interest of any fuU-blood Indian heir in 
such land shall be valld unless approved by the court having jurisdiction of 
the settlement of the estate of said deceased allottee : Provided f urther, that 
if any member of the Five Civilized Tribes of one-half or more Indian blood 
shall die leaving issue surviving, born since March fourth, nineteen hundred 
and six, the homestead of such deceased allottee shall remain Inaliénable, un- 
less restrictions against aliénation are removed therefrom by the Secretary 
of the Interior iu the manner provided in section one hereof, for the use 
and support of such issue, during their life or lives, until April twenty-sixth, 
nineteen hundred and thirty-one ; but if no such issue survive, then such al- 
lottee, if an adult, may dispose of his homestead by will free from ail re- 
strictions ; if this be not done, or in the event the issue hereinbefore provided 
for die before April twenty-sixth, nineteen hundred and thirty-one, the land 
shall then descend to the heirs, accordiug to the laws of descent and distri- 
bution of the state of Oklahoma, free from ail restrictions : Provided, fur- 
ther, that the provisions of section tvventy-three of the act of April twenty- 
sixth, nineteen hundred and six, as amended by this act, are hereby made 
applicable to ail wills executed under this section." 

Darkey Stop having died before May 27, 1908, it is claimed that 
the deed of Caniyah Stop was invalid because not approved by the 
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Secretary of tlie Interior as provided in section 22 above quoted, al- 
though it was executed October 12, 1908, and therefore after section 9, 
above quoted, was enacted. In other words, it is claimed that as to ail 
full-blood Indian heirs whose ancestors died before May 27, 1908, the 
approval of their deeds must still be by the Secretary of the Interior. 
The question therefore to be decided is this: By what authority 
should the deed from Caniyah Stop to Knight and Avery hâve been 
approved, the Secretary of the Interior or the county court of Adair 
county ? The only circumstance that is urged as a reason why section 
9 does not control is the fact that Darkey Stop died before it became a 
law. Very exhaustive arguments hâve been presented on both sides 
and much bas been said concerning the following words found in sec- 
tion 9: 

"That the death of any allottee of the E'ive Civilized Trlbes shall opeiate 
to i-emove ail restrictions upon the aliénation of said allottee's land." 

It is urged by counsel for appellant that this clause refers to the 
death of an allottee who shall die after the passage of the law, and 
that to hold that it ref erred to the death of an allottee before the law 
became effective would be to give it rétrospective force. We fail to 
see how appellant's case is in any wise strengthened if we admit ail 
that counsel claim for the clause above quoted. The only complaint 
made of the deed made by Caniyah Stop is that it was not properly 
approved, but the death of Darkey Stop in no wise affects the question 
of approval because it is nowhere provided that death shall remove 
that requirement. Why, then, should we trouble ourselves about the 
death of the allottee or when it occurred? Both by the law of April 
26, 1906 (34 Stat. 137), and the law of May 27,_ 1908 (35 Stat. 312), 
the deed of a full-blood Indian heir was valid if approved, but not 
until approved, as provided in those acts. And as it cannot be claimed 
or pretended that the death of the allottee in any wise affected the re- 
quirement of approval, either by the Secretary of the Interior or by the 
county court in Oklahoma having jurisdiction over the settlement of 
the estate of the deceased allottee, it is clear that the décision of the 
question involved in this case simply requires us to détermine as to 
what law, in regard to the approval of the deed of the Indian heir, was 
in force at the time Caniyah Stop executed and delivered the deed in 
question to Knight and Avery. There ought not to be, and we do not 
believe there is, any doubt about this. Prior to the passage of the 
law of April 26, 1906 (section 22), full-blood Indian heirs, being mem- 
bers of any of the Five Civilized Tribes in Oklahoma, could not con- 
vey their allotted lands unless there had been actual removal of restric- 
tions by the Secretary of the Interior prior to the conveyance. On and 
after the above last-mentioned date down to the passage of the law of 
May 27, 1908 (section 9), conveyances by full-blood Indian heirs were 
valid if subsequently approved by the Secretary of the Interior. 
After the passage of the law of May 27, 1908, the last expression of 
the will of Congress as to how such deeds should be approved is found 
in section 9 hereinbefore quoted, and that law was complied with in 
regard to the deed of Caniyah Stop. 

In Tiger v. Western Investment Company, 221 U. S. 286, 31 Sup. 
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Ct. 578, 55 L. Ed. 738, it became the duty of tlie Suprême Court to 
construe section 22 mentioned herein for the purpose of determining 
whether the provision in this section requiring the approval of deeds of 
Indian heirs by the Secretary of the Interior was effective after the 
expiration of the five-year period named in section 16 of the Act of 
June 30, 1902, c. 1323, 32 Stat. 503. For the purpose of construing 
said section the Suprême Court was of the opinion that it could refer 
to subséquent législation, and did refer to and quote section 9 men- 
tioned herein, and in regard thereto used the following language: 

"The obvious piu'pose of liieso provisions Is to contiiuie supervision over 
the rlght of fuli-lilood Indians to dispose of lands liy will, und to require 
couve.yances of interests of fnll-biood ludians in inlieritcd lands to bo ap- 
proved by a compétent court." 

While the Suprême Court was not construing section 9, it was be- 
fore the court, and we are informed as to vidiat the court thought was 
its obvious purpose. We therefore conclude that, as the death of the 
allottee in no wise affects the rec[uirement as to approval, the deeds of 
Indian heirs must be approved in accordance with the law in force at 
the date of the deed. 

The Suprême Court of Oklahoma in MaHarry v. Eatman, 29 Okl. 
46, 116 Pac. 935, and the United States Court for the Eastern Dis- 
trict of Oklahoma in Harris v. Gale (C. C.) 188 Fed. 712, reached the 
same resuit as herein indicated, but for somewhat différent reasons. 

We are urged to give force and effect to what is claimed to be the 
construction placed upon section 9 by the department charged with 
the exécution of the statute, namely, the Department of the Interior. 
In the case of a doubtfui and ambiguous law, the contemporaneous 
construction of those who hâve been called upon to carry it into effect 
is entitled to great respect. 

We are justified, however, in saying that immediately after the 
passage of the law of May 27, 1908, and down to August 17, 1909, the 
Department of the Interior placed a construction upon section 9 herein 
mentioned in accordance with the views herein expressed. 

We are therefore of the opinion that the decree below should be 
affirmed. 

And it is so ordered. 
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THE UMATILLA. 

(Circuit Court of Appeals, Nlnth Circuit. June 12, 1913.) 

Nos. 1,850, 1,851. 

1. PiLOT.s (§ 10*) — Tender of Services — Construction of State Statute. 

lu Pol. Code Cal. § 2466, requiring every vessel spoken Inward or out- 
ward bound to or from the port of San Francisco, with certain excep- 
tions, to pay pilotage fées, the provision that "a vessel is spokeu by day 
by a pilot boat displaying a union jack or by night dlsplaylng a torch 
or flare-up within a distance of 3 miles of the vessel," does uot exclude 
other methods of tenderlng the services of a pilot nor require the tender 

•For other cases see same toplc & § numbek In Dec. & Am. Digs. 1807 to date. & Rep'r Indexes 
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to be made to su outgoing vessel after she Is uiider way, and an oral 
offier of service made on board a vessel while moored to a wharf and 
vvithin an hour of lier sailiiig time is a valid tender uuder tlie statiite. 

[Ed. Note.— For otlier cases, see Pilots, Cent. Dig. §§ 11-13 ; Dec. Dlg. 
§ 10.*] 

2. Pilots (§ 13*) — Compensation — Lien. 

Pol. Code Cal. S 24.':i2, which provides that "ail vessels * * * and 
tbe niaster and owners thereof are jointly and .severally liable for pilot- 
age fées, to be recovei'ed in any court of compétent jurisdiction," and 
section 2460, whicli niiikes every vessel of certain classes wliicli is spokeii 
wbeu bonnd into or ont of the liarbor of San Francisco liable for pilotage 
fées, create a valid maritime lien for such fées, wlietUer the services are 
accepted or not, which is enforceable by snit in rem in a court of ad- 
nilralty. 

|Kd. Note. — For otlier cases, see Pilots, Cent. Dig. § 16; Dec. Dig. 
§ 13.*] 

3. CoMMKKCE (S 7.S*) — Compensation of Pilot — Statutes — Cokstitution- 

AI.ITY — Tonnage. 

The fact that by the pilotage laws of a state the pilotage fées fixed 
are based in part on the tonnage of the vessel, and that a percentage of 
such fées is required to be paid to the state pilot conunissioners, docs not 
render the statnte unconstitutioual as iniposing a tonnage duty. 

[Ed. Note. — For otlier cases, see Commerce, Cent. Dig. §§ 54-60; Dec. 
Dig. § 78.*] 

Appeal from the District Court of the United States for the North- 
ern District of Calif ornia ; John J. De Haven, Judge. 

Suits in admiralty by M. Anderson against the steamship Queen, 
and by N. Jordan against the steamship Umatilla ; Pacific Coast Steam- 
ship Company, claimant. Decrees for claimant, and libelants appeal. 
Reversed. 

For opinion below, see 184 Fed. 537. 

Wiiham Denman and Denman & Arnold, ail of San Francisco, Cal, 
for appellants. 

George W. Towle, of San Francisco, Cal., for appellees. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. Thèse cases were argued and submitted to- 
gether. They are libels against the respective ships mentioned for al- 
leged pilotage services. Both cases are alike, except that in that against 
the ship Umatilla a question is raised as to the sufficiency of the ten- 
der of the services sued for. 

The cases were submitted upon an agreed statement of facts, from 
which it appears that the libelant in each case was at ail the times men- 
tioned in the libel a duly licensed pilot of the port of San Francisco, 
holding a license from the United States local inspectors of steamships, 
and also one from the Calif ornia state board of pilot commissioners, 
of the port of San Francisco ; that the libelant in the case of the 
Queen tendered to the master of that steamship, as she was entering 
the port of San Francisco on the 14th day of August, 1905, his serv- 
ices as a pilot, which services were refused ; that the steamer Queen 
was at the time a duly registered American vessel, and was then com- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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pleting a voyage from an American port on Puget Sound to the port 
of San Francisco, via Victoria, British Columbia, and for some time 
prior thereto had been engaged in making voyages between the port of 
San Francisco and American ports on Puget Sound, and that on each 
and every of such voyages the port of Victoria, British Columbia, was 
a regular port of call, being the first port of call on each voyage out- 
ward from San Francisco, and the last port of call on each voyage 
toward San Francisco from the American ports on Puget Sound ; that 
the steamship Umatilla was at ail of the times mentioned in the libel 
against that ship a duly registered American vessel, engaged in making 
similar voyages, and, being about to sail on her regular voyage from 
San Francisco to the port of Puget Sound, the libelant in that case 
tendered to the master of the ship "his, said Jordan's, services as a 
pilot so licensed, to pilot said Umatilla on her then voyage out of said 
port of San Francisco, by going on board said vessel alongside the 
wharf to which said steamship was then made fast, and not more than 
one hour bef ore she was to and did sail on her voyage theref rom, and 
then and there orally stating to said master that he, said Jordan, was 
then and there ready and able and willing to so pilot said vessel, and 
that he, said Jordan, then desired that he be so employed." 
The agreed statement shows thèse f urther facts : 

"(4) That each of said vessels in said several libels mentioned was at ali 
of the tiraes in said libels and schedules referred to or mentioned a duly regis- 
tered American steam vessel, and was at ail said times salllng under 'regis- 
ter,' and each of said vessels at each of the several times in said several libels 
and schedules referred to was either on a voyage from the port of San Fran- 
cisco in the state of California to a United States port on Puget Sound, or 
from a United States port on Puget Sound to said port of San Francisco, but 
in either such case said vessel did while en route between said ports in the 
United States stop at the port of Victoria, B. O., to and from which said 
port of Victoria she did then carry, and did then and there deliver and re- 
ceive both passengers, mail, and freight ; and on each and every such voyage 
the port of Victoria, B. C, was a regular port of call, being the flrst port of 
call or stop on each voyage outward from San Francisco, Cal., and the last 
port of call or stop on each voyage toward San Francisco, Cal. Each and 
every one of the shlps in this agreement mentioned on sailing outward bound 
from the port of San Francisco on her said voyage above descrlbed dlsplayed 
at her foremast head the English flag, which indicated, accordlng to the 
usage and custom of vessels and their navlgators, that she was destined to a 
port under the domlnion of Great Brltaln, whose merchant flag was so as 
aforesaid dlsplayed at her foremast head, and similarly on each and every 
said inward voyage above descrlbed each and every one of the vessels in thia 
agreement mentioned dlsplayed the English flag on her foremast head, to 
indicate that she had come direct from a port under the domlnion of that 
country. 

"(5) That each of the masters and flrst ofiicers of each of said vessels at 
ail of the times in said several libels and schedules referred to was duly 
licensed under the laws of the United States of America to act as and serve 
as master and as pilot of any American steam vessel in entering and In de- 
parting from the said port of San Francisco, and ail of the englneers and 
other oflicers of each of said vessels who under the laws of the United States 
needed then to be licensed were then duly licensed offlcers thereof ; and each 
of said masters, during the two years next prior to any of the times In 
said libeis referred to, had many times safely, and without the assistance of 
any pilot licensed under authorlty of the state of California, navlgated and 
piloted vessels under his command then sailing under 'register,' and of the 



THE QUEEN 131 

class of those in said libels and said schedules referred to, out of and Into 
said port of San Francisco. 

"(6) That no uiaster of any vessel owned or employed hy eitlier of said 
c-laimants, and sailing under 'register,' liad ever, during tlie 20 and more 
years next prior to any of the times in said libels referred to, accepted the 
services of any of said libelants, nor of any state licensed pilot, to pilot any 
snch vessel out of or into said port of San Francisco; and during ail of tlie 
times herein last referred to each of said libelants and ail state licensed 
pilots well knew that tlieir services as pilots licensed by the state of Oali- 
fornia to so pilot any sucli vessel would not, if teudered, be availed of or ac- 
cepted by eitber or any of the masters of such vessel, or by either or by 
any of said claimants. 

"(7) That each and every and ail of the said vessels in said several libels 
or in any schedule hereto attached referred to was long prior to any of the 
times in said several libels or schedules referred to well kiiown to each and 
every and ail of said libelants, and to ail state licensed pilots of the said 
port of San Francisco. That said several vessels sailed from and arrived at 
San Francisco on a regular schedule, and could be and were by each and 
ail of said libelants, and ail state licensed pilots, identifled and known In 
approaching the port of San Francisco long before lie or any pilot needed or 
in the ordinary course of his business, VFOuld make any effort to 'speak' the 
i5ame, if such vessel were by him thought to be in need of a pilot. 

"(8) That, when the présent state pilotage régulations of the port of San 
Francisco were under considération by the Législature of the state of Cali- 
fornia, the state licensed pilots of said port appeared before each of the coni- 
mittees of said Législature having sucli matters in charge, and then by them- 
selves and by their représentatives were heard in connection with such rég- 
ulations, and were likewise so heard by the Governor of said state before the 
act of the Législature flxing such régulations, as now embodied in certain 
sections of the Political Code, was approved by him ; and the fact long be- 
fore then had been, and then was, and since then lias been. and still is, that 
the only steam vessels that had been or were engaged in the coasting trade, 
touehing en route at a foreign port, and sailing under 'register' out of or 
into the said port of San Francisco, were such of the vessels of said claim- 
ants, to wit, Pacittc Coast Steamship Companj', or the Pacific Company, as 
had been and were so employed." 

The answer in each case set up that the steamship referred to in it 
during ail the times mentioned was a duly registered steam vessel of 
the United States, and then was and during many months prior there-- 
to had been continuously employed in the carriage of persons and 
property between the port of San Francisco, Cal., and the ports of 
Port Townsend, Seattle, Tacoma, Everett, Anacortes, South Belling- 
ham, and Bellingham, ail in the state of Washington, and in like busi- 
ness when returning to San Francisco; that during ail of said times 
the said ship was a coastwise steam vessel of the United States then 
engaged in interstate coastwise commerce and transportation, and dur- 
ing ail of said times was under the command of a master who then 
held a pilot's license or certificate that had been theretofore duly and 
regularly issued to him by the proper and compétent authorities of the 
United States, and which said pilot's license authorized the said mas- 
ter under the pilot laws of the United States to pilot any and ail en- 
rolled or registered steam vessels of the United States, including the 
steamship in question, into and out of the port of San Francisco, and 
that the chief officer of the said steamship also held during ail of the 
said times a similar pilot's license, which said licenses were then in 
full force, and that ail the engineers of the said steamship were duly 
and regularly licensed by the proper United States authorities as re- 
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quired by tlie United States statutes, which liceuscs were in full force, 
and that each of the severa! officers of said ship had taken the oath 
of office prescribed by statute; that the said ship on its regular voy- 
ages between the port of San Francisco and the Puget Sound ports of 
the United States touched en route at the port of British Cokunbia, 
and there received on board passengers and freiglit for carriage there- 
on, the stop and stay of the ship at Victoria for such purpose being 
about one hour only, which stop the ship was authorized to make by 
the clearances granted at the United States custom house; that the 
number of passengers and the amount of freight taken on board at 
Victoria were insignificant as compared with the number of passengers 
and amount of freight taken on board at the American ports mention- 
ed and transported by the steamship to and from the said American 
ports. 

The record in each case shows that the services sued for were never 
in fact rendered, and that the acceptance of the proffered services was 
expressly refused by the respective steamships. The cases were certi- 
fied by this court to the Suprême Court, where it was distinctly ad- 
judged_(225 U. S. 187, 32 Sup. Ct. 626, 56 L. Ed. 1047) that registered 
coastwise seagoing steam vessels are not required by any fédéral law 
to bave a United States pilot in entering or leaving any state port, and 
that, even if any such vessel should hâve on board a pilot holding a 
fédéral license when entering or leaving such port, the régulation of 
such port pilotage is still subject to the laws of the state. The state 
laws, so far as applicable to the présent controversy, are found in sec- 
tions 2429, 2457, 2431, 2458, 2437, 2432, 2466, and 2468 of the Polit- 
ical Code of California, which, so far as necessary to be stated, are as 
follows: 

"Sec. 2429. Qualifications of IMlots. — Xo person nivist be appointée! a pilot 
nuless he is an American citizen, over the âge of tweiity-one years, wiili ii 
l»ractical knowledge of the nianagenieut of sailing vessels and steauilunits, 
and of the tides, soundings, bearings, and distances of tUc .several slioals, bars, 
rocks, points of land. llglithouses, and fog signais of the ports and harbors 
for which he is appolnted, of a good moral character, and teraperate, with 
the skill and ability necessary to discharge the dutle.s of pilot." 

"Sec. 2457. Connnlssloners to Examine and License Tilots. — The board of 
couimissioners must examine and license, In the mauner prescribed, not less 
thau fifteen nor more than twenty pilots for the port of San Francisco, and 
not more than two pilots for the ports of Mare Island, Valle,1o and Benicia." 

"Sec. 2431. Pilots to Take Officiai Oath and Give Bond.- — Every pilot must 
exécute an officiai bond in the sum of flve tliousand dollars, to be approved 
by the officer or board appolntiug him. The bonds of pilots appolnted by 
counuissioners must be filed with such commlssioners." 

"Sec. 2458. Pilots to Keep Beats. — Pilots must at ail tlrnes keep, for their 
exclusive use, beats of such description and good condition as direeted by 
the board." 

"Sec. 2437. Further Duties of Pilots. — When eruising ofif or standing out 
to sea, pilots must go to a vessel nearest to shore, or in the most distress, 
under a penalty of one hundred dollars ; for refusing to go on board a vessel 
when required, a like penalty of one hundred dollars may be imposed ; iu 
either case, upon conviction, the pilot may be suspended or expelled, at the 
discrétion of the commlssioners." 

"Sec. 2432. Vessel, Owner, etc., Liable for Pilotage.— Ail vessels, their taek- 
le, apparel, and furnlture, and the master and owuers thereof, are Jointly 
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and severally liable for pilotage fées, to be recovered in any court of compé- 
tent jurisdiction." 

"Sec. 2406. Rates of Pilotage at San Francisco. — The following shall be 
tbe rates of pilotage into and ont of the harhor of San Francisco : AU ves- 
sels under five hundred (500) tons three ($3.00) dollars per foot drauglit; ail 
vessels over flve hundred (500) tons three ($3.00) dollars per foot draught 
and three (3c) cents per ton for each and every ton registered measurewent ; 
and every vessel spoken inward or outward bound except as hereinafter pro- 
vided shall pay the sald rates. A vessel is spoken by day by a pilot boat 
displaying a union jack or by night displaying a torch or flare-up within a 
distance of three (3) miles of the vessel. * * * " 

"Sec. 2468. lîxemption and Réduction of Pilotage. — Ail vessels sailing un- 
der an enrollnient, and licensed and engaged in the coasting trade betweeu 
the port of San Francisco and any other port of the United States shall be 
exempt from ail pilotage unless a pilot be actually employed. Ail foreigu 
vessels and ail vessels from a foreign port or bound thereto, and ail vessels 
sailing under a register between the port of San Francisco and nny other 
port of the United States shall be liable for pilotage as provided in section 
twent.v-four hundred and sixty-six of this Code." 

[1] As has been stated, the only distinction between the two cases 
is that while the Umatilla was nioored to the wharf, about to sail on 
her voyage ont of the port of San Francisco, and within an hour of 
her saiUng time, the hbelant went on board and orally stated to her 
master that he was then and there ready, and able, and wilHng to pilot 
the vessel out of the harbor, and desired to be employed to do so, 
which services the master declined, concerning which the point is made 
that the tender of such service was without validity by reason of the 
provisions of section 2466 of the Political Code of California above 
quoted, and, further, that the vessel must be under way before a ten- 
der can be made. We see no merit in the point. In respect to the 
latter suggestion, in harbors where the tides are swift and the currents 
uncertain, it may well be that the greatest need of a pilot is when the 
vessel begins to move. The statute says that "every vessel spoken in- 
ward or outward bound," except as thereinafter specified, shall pay 
the prescribed rates, and adds that : 

"A vessel is spoken by day Ijy a pilot boat by displaying a union jack, or 
by night displaying a torch or ilare-up within a distance of three miles of 
the vessel." 

It would, we think, be absurd to hold that the pilot must take his 
boat out three miles from where the vessel to be piloted is moored and 
"speak" by displaying a union jack if in the day, or a torch or flare-up 
if at night. Equally untenable, we think, is the contention that an oral 
tender by the pilot to the master is insufficient. It is more certain, dis- 
tinct, and reliable than the provisions of the statute as to how a vessel 
shall be spoken by a pilot boat, which may be and generally is some 
distance from the vessel to be piloted. There is therefore no substan- 
tial distinction between the two cases under considération, in respect 
to both of which counsel for the appellee further contends that the 
decrees appealed from may yet be affirmed on two grounds: First, 
for the reason, as is claimed, that the California statute does not cre- 
ate a maritime lien upon the vessel to which the services are tendered; 
and, secondly, that the pilotage statute of the state imposes a duty or 
tax on tonnage for its own use, and is therefore invalid. 
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[2] In respect to the first of thèse contentions, the California stat- 
ute prescribes, as has been seen, that : 

"Ail vessels, their tackle, apparel, and furnituro. and the master and own- 
ers thereof, are Jointly and severally Uable for pilotage fées, to be recovered 
in any court of compétent jurisdiction." Section 2182, supra. 

Net only are the master and owner thereby expressly made liable 
for such fées, but also the vessels themselves, their tackle, apparel, and 
furniture, jointly and severally. Section 2466 of the same Code pre- 
scribes the rates of pilotage into and out of the harbor of San Fran- 
cisco, and expressly déclares that "every vessel spoken inward or out- 
ward bound," with certain spécifie exceptions within which the présent 
cases do not corne, shall pay such rates ; and by section 2468 of the 
same Code it is, among other things, expressly provided that : 

"AU vessels sailinp imder a register between the port of San Francisco and 
any other port of the Tlnited States shall be linWe for pilotage as provided In 
.-ection twenty-fonr hundred and sixty-six of this (.'ode." 

In the face of such explicit déclarations of the statute, making suclr 
vessels as are hère in question, their tackle, apparel, and furniture, lia- 
ble for the prescribed charges and enforceable in a court of compétent 
jurisdiction, \ve hâve no hésitation in holding that such charges are a 
lien upon such vessels, the appropriate court for the enforcement of 
which is a court of admiralty. 

In the case of Steamship Company v. Joliffe, 2 Wall. 450, 17 L. Ed. 
805, the Suprême Court had under considération a statute of Califor- 
nia passed May 20, 1861 (St. 1861, p. 594), entitled "An act to estab- 
lish pilots and pilot régulations for the port of San Francisco," which 
statute was practically the same (so far as the question hère involved' 
is concerned) as the statute upon which the présent cases are based. 
except that by that statute the charge for pilotage where the tendered 
service was not accepted was fixed at one-half, whereas, under the 
présent statute, the charge is the same whether or not the tender is 
accepted. In the course of its opinion the court said : 

•'The claim to half-pilotage fées, it is true, was given by the statute. but 
only in considération of services tendered. The object of the régulations es- 
tablished by the statute was to create a body of hardy and skillful seamen. 
thoronghly acquainted with the harbor, to pilot vessels seeking to enter or 
départ from the port, and thus give security to life and property exposed to 
the dangers of a difficult na!vigatlon. This object vvould be in a gveat degree 
defeated if the sélection of a pilot were left to the option of the master of 
the vessel, or the exertions of a pilot to reach the vessel In order to tender 
his services were without any rémunération. The expérience of ail commer- 
cial States has shown the necessity, in order to create and maintain an ef- 
ficient class of pilots, of providing compensation, not only when the services 
tendered are accepted by the master of the vessel, but also when they are 
declined. If the services are accepted, a contract is created between tlie mas- 
ter or owner of the vessel and the pilot, the terms of which, it is true, are 
fixed by the statute; but the transaction Is not lees a contract on that ac- 
count. If the services tendered are declined, the half fées allowed are by 
way of compensation for the exertions and labor made by the pilot, and the 
expenses and risks incurred by him in placlng himself In a position to ren- 
der the services, whleh, in the majority of cases, would be required. The 
transaction In this latter case between the pilot and the master or owners 
cannot be strictly termed a contract, but It is a transaction to which the law 
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fittaches sîmilar conséquences; It is a quasi eonti'act. The absence of as- 
sent on the part of tlie master or owner of the vessel does not change the 
<ase. In that large class of transactions designated in the law as Implled 
contracts, the assent or convention which Is an essential ingrédient of an 
aetual contract Is often wanting. Thus, if a party obtain the inoney of an- 
other by mlstake, it is his duty to refund it, not from any agreement on his 
part, but from the gênerai obligation to do justice which rests upoE ail per- 
Bonw. In such case the party inakes no promise on the subject; but the law, 
'Consulting the interests of morality,' impUes one; and tlie liability thus 
arising is said to be a liability upon an implied contract. The claim for half- 
pilotnge fées stands upon substantially similar grounds." 

That was a suit at common law, but the subséquent case of Ex parte 
McNiel, 13 Wall. 236, 20 L. Ed. 624, was an application for a writ of 
prohibition to the District Court to prevent the enforcement of a judg- 
ment in favor of the libelant for half-pilotage under a New York stat- 
ute, where his services were tendered and refused, on the ground that 
the District Court had no jurisdiction of the cause of action stated in 
the libel, and that no lien existed on the vessel enforceable in a court 
of admiralty. Among other things, the Suprême Court said : 

"It must be admittert that pilot régulations are régulations of commerce. 
A pilot is as much a part of the commercial marine as the huU of the ship 
and the lielm by whicli it is guidod ; and half-pilotage, as it is called, is a 
iiecessary and usual part of every System of such provisions. Pilots are a 
meritorious class, and the service in which they are engaged is one of great 
importance to the public. It is frequeutly full of hardsliip, and sometimes of 
péril ; night and day, in winter and suminer, in tenipest and calm, they must 
be présent at their proper places, and ready to perform the duties of their 
vocation. Tliey are thus shut out for the time being from more lucrative 
pursuits and conflned to a single field of employment. * * • The précise 
question we are considering came before this court in Cooley v. Board of 
Wardens of the City of Philadelphia [12 How. 299, 13 L. Ed. 996]. The suit 
was for half-pilotage under a statute of Pennsylvania, substantially the same, 
in this particular, with the statute of Xew York. The plaintiff recovered 
in the lower court, and the Suprême Court of the state afflrmed the judg- 
nient. The case was brought hère for revievv by a writ of error under the 
l>5th section of the Judlciary Act [Act Sept. 24, 1879, c. 20, 1 Stat. 85], and 
was argued with exhaustive learning and ability. This court, after the fullest 
considération of the subject, also afflrmed the judgment. We are entirely 
satisfied with that adjudication, and reafiirm the doctrines which it lays 
down. It is conclusive upon this branch of the case before us. The other 
objections taken to the judgment relate to the jurisdiction of the court. It 
i.s said there is no jurisdiction in admiralty to ma intain a libel for a penalty. 
It was not a penalty that was recovered. There was a tender of services 
upon which the law raised an Implied promise to pay the amount specifled 
iu the statute. Courts of admiralty lia\'e uudoubted juriisdiction of ail marine 
contracts and torts." 

In the case of Ex parte Hagar, 104 U. S. 520, 26 L. Ed. 816, the 
same court denied an application for a writ of prohibition to restrain 
the District Court for the District of Delaware, sitting in adimiralty, 
from proceeding further in a suit pending in that court against a ves- 
sel to recover the half-pilotage which was claimed to be due under the 
statutory provisions of Delaware (which were quite similar to those 
of California) for refusing to accept the services of a pilot when ten- 
dered, saying: 

"It bas long been well settled that claims for pilotage fées are within the 
Jurisdiction of the admiralty." 
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See, also, Ex parte Pennsylvania, 109 U. S. 174, 3 Sup. Ct. 84, 27 
L. Ed. 894. 

Moreover, the Suprême Court by its rule 14 (29 Sup. Ct. xl) has 
provided that ail suits for pilotage, without limitation as to the char- 
acter of the service, may be brought in rem against the ship. It reads : 

"In ail sults for pilotage the lihelaiit may proeeed against the ship and 
iniister, or against the ship, or against the ovvner alone, or the master aloue, 
in persouam." 

'J'his rule allowing a suit in rem for pilotage is substantially like rule 
19 (29 Sup. Ct. xli), allowing suits in rem for salvage, and as said by 
couusel for appellants, the readiness and tender of the pilot is not un- 
like that of the ".standing by" of the salvor which entitles the salvor 
to an action in rem against the vessel. The Flottbec, 118 Fed. 954, 55 
C. C. A. 448, and cases there cited. 

In The Edith Godden (D. C.) 25 Fed. 511, Judge Brown, in consid- 
cring the statute of New Jersey, said : 

"(Jpon the merits « * * [ think the pilot has sufficientl.v made ont his 
elaini in aceordance with the statutes of ><ew Jersey to he paid for his serv- 
ices, which were offered and rejected. The right to enforce snch claims hy 
libel in rem has heen repeatedly sustained, even wliere the state statute did 
not in express ternis make the vessel liahle. The Glenearne [D. C] 7 Fed. 
C04 : The Lord Clive [D. C] 10 Fed. 1,)5. The Suprême Court in the cases 
of Steaniship Co. v. Joliffe, 2 Wall. 450, 457 [17 L. P:d. 805 1, and of Ex parte 
Mcî^iel, 13 Wall. 236, 242 [20 L. Ed. 624], lias expressly declared that the ob- 
ligation to pay thèse pilotage fées iinder state statutes, where the pilot's serv- 
ices are tendered and refused, Is a liability upon a contract Implied by the 
statute. Lowell, J., In the case of The America, 1 Low. 176 [Fed. Cas. No. 
280], says : 'The suit is for an offer which the law makes équivalent to 
actual service.' Contract obligations in the navigation of the ship are en- 
forceable in rem as well as in personam. Thèse adjudications as to the na- 
ture of the obligation, made since the décision of Judge Betts and Judge 
Spragiie in the cases of The George Law, 6 Amer. Law Reg. 368 [Fed. Cas. 
Ko. S,223], and of The Robert J. Mercer, 1 Spr. 284 [Fed. Cas. No. 11,892], 
in effect overrule the décisions in the cases last named. 

"In varions other cases since, where writs of prohibition were refused by 
the Suprême Court, the proceedings were in rem. Ex parte Hagar, 104 TJ. 
S. 520 [26 L. Ed. 816] ; Ex parte Pennsylvania, 109 tJ. S. 174, 3 Sup. Ct. 84 
[27 I;. Ed. 894]. In view of the nature of the obligation as adjudged by the 
Suprême Court, naniely, au implied contract made in the course of the navi- 
gation of the ship, it is immaterial whether the state statute in terms gives 
a lien on the ship or not. From the fact that the obligation is one of con- 
tract, the admiralty has jurisdiction to enforce the obligation by any ap- 
propriate torm whether in rem or in personam. Ex parte McNiel, 13 Wall. 
243 120 L. Ed. 024] ; The George S. Wright, DeaOv. .591 [Fed. Cas. No. 5,340] ; 
The California, 1 Sawy. 403, 467 [Fed. Cas. No. 2,312]; The William Law 
[D. C] 14 Fed. 792. Rule 14 of the Suprême Court in admiralty expressly 
authorizes a proceeding In rem for pilotage; and if, as Judge Lowell .says, 
the ofter of pilotage is by statute made équivalent to actual service, then 
this rule would seem to he an express authorlty for a suit in rem." 

Many other cases in which suits in rem against the vessel hâve been 
maintained for pilotage, where the tender of service has been refused 
might be cited, among them The Glenearne (D. C.) 7 Fed. 604 ; The 
George S. Wright. Fed. Cas. No. 5,340; The America, Fed. Cas. No. 
289; The Alameda (C. C.) 32 Fed. 331; The Australia (D. C.) 36 
Fed. 332; Weldt v. Howden (D. C.) 39 Fed. 877; Freeman v. The 
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Undaunted (C. C.) 37 Fed. 662; The Earnwell, 70 Fed. 331, 17 C. C. 
A. 136; The Carrie L. Tyler, 106 Fed. 422, 45 C. C. A. 374, 54 L. R. 
A. 236. 

[3] The objection of counsel to the validity of the pilotage stat- 
ute in question proceeds upon the theory that the 5 per cent, of the 
pilotage charge required by the statute to be paid by the pilots to the 
pilot commissioners is a duty or tax on tonnage with which to pay the 
state's indebtedness. We do not so under,stand it. The présent state 
statute created, as did the act of May 20, 1861, under considération 
in Steamship Company v. Joliffe, supra, a board of pilot commission- 
ers authorized to license pilots and to prescribe their qualifications, 
duties, and compensation. The commission is, and then was, an es- 
sential part of the pilotage establishment expressly recognized by Con- 
gress in section 4235 of the Revised Statutes (U. S. Comp. St. 1901, 
p. 2903), which reads : 

"Untll further provision is rnade by Congres.s, ail pilots in the bays, Inlets. 
rivers, harbors, and ports of the United States shall continue to be resi'lated 
in conformity with the existing laws of the states respectively wherein sucli 
pilots may be, or with such laws as the states may respectively enact for the 
purpose." 

Under the California act of 1861, the commissioners were allowed 
10 per cent, of the fées coUected by the pilots (Stats. 1861, p. 594); 
under the présent act they are allowed 5 per cent, of such fées. The 
act of 1861 was adjudged valid by the Suprême Court in the Jolifte 
Case, notwithstanding its constitutionality was questioned, although 
apparentlv not on this précise ground. Eut in Huse v. Glover, 119 
U. S. 543^549, 7 Sup. Ct. 313, 316 (30 L. Ed. 487), the Suprême Court 
distinctly held that : 

"A duty on tonnage wlthin the nieaning of the Constitution is a charge 
upon a vessel, according to its toniiage, as an instrument of commerce, for 
entering or leaving a port, or navigating the public waters of the country ; 
and the prohibition was designed to prevent the states from Imposing hin- 
drances of this kind to connnerce carried on by vessels." 

It results from what has been said that in each case the judgment of 
the court below must be and hereby is reversed, and the cause re- 
manded, with directions to enter judgment for the libelant with costs. 



PACIFIC TELEPHONE & TELEGKAPH CO. v. SÏARR. 

(Circuit Court of Api)eals, Nlnth Circuit. .Tuly 7, 191.'5.) 

Xo. 2,242. 

1. Masteb and Servant (§ 100*) — Master's Liability for In.tury to Serv- 
ant — Unsafb Appliakces. 

Plaintiff, who with other employés of défendant téléphone company was 
engaged in putting up wires on a building, fell and was injured by rea- 
son of the breaUing of the round of a ladder on which he was standing, 
which was niade of a pièce of board savi-td across the grain. Ladders 
for the use of the employés were supplied by défendant, but sometimes 
when those were insutlieient the foreman directed the nien to borrow 

•For other cases see same topic & § nu.mbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sueh as could be obtained nearby, and the one used by plaintiff bad been 
so borrowed by another workman. jETeW, that in légal effect such lad- 
der was furnished by défendant, whlch was responsible for Its condition 
to the same extent as thougU it had been furnished from its own supply. 
[Ed. Note.— For other cases, see Master and Servant, Cent. Dig. §§ 
193-198; Dec. Dig. § 106.*] 

2. Mastee and Servant (§ 208*) — Mastee's Liability fob Injury to Serv- 

ant DeFECTIVE AFPLIANOBS — ASSTjMPTION of Kisk. 

Ladders of unusual length, whlch employés of a téléphone company 
are required to use In puttlng up wires on buildings, are not simple ap- 
pliances, lil^e mechanics' tools, for defects in which the employer can- 
not be held responsible, and the rlsk from whlch an employé assumes. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. § 551 ; 
Dec. Dig. § 208.*] 

3. Master and Servant (§ 288*) — Action for Injuky to Servant — Assump- 

TION OF RiSK — WllEN QUESTION FOR JURY. 

Plaintiff, wlio was an employé of défendant téléphone company, while 
standing on a long ladder furnished by défendant, engaged in puttlng 
up wires, fell and was iu.iured by reason of a defect in the ladder. There 
was évidence teuding to show that the defect was not obvions to a casual 
observer, but was dlscoverable by a careful inspection, which was not 
made. Held, that the question of plaintiff's assumption of the risk was 
one for the ]ury, and not for the court. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 1008- 
1088 ; Dec. Dig. § 288.* 

Assumption of risk incident to employment, see note to Chesapeake & 
O. R. Co. V. Ilenuessey, 38 C. C. A. 314.] 

In Error to the District Court of the United States for the Northern 
Division of the Western District of Washington; Clinton W. How- 
ard, Judge. 

Action at law by Frank Starr against the Pacific Téléphone & Tele- 
graph Company. Judgnient for plaintiff, and défendant brings error. 
Aiïirmed. 

Pillsbury, Madison & Sutro, of San Francisco, Cal., and Hughes, 
McMïicken, Dovell & Ranisey, of Seattle, Wash., for plaintiff in error. 

C. A. Reynolds, Harry Ballinger, and Charles T. Hutson, ail of Se- 
attle, Wash., for défendant in error. 

Before GILBERT, Circuit Judge, and WOEVERTON and DIET- 
RICH, District Judges. 

WOEVERTON, District Judge. The défendant in error, who was 
plaintitï below, while engaged in cleating a cable through which were 
carried téléphone wires to the side wall of a building in Seattle, Wash., 
fell from near the top of a ladder to the pavement below, a distance 
of from 20 to 25 feet, and was severely injured. Starr was in the em- 
ploy of the Pacific Téléphone & Telegraph Company at the time, to 
perform the service in which he was then engaged. The immédiate 
cause of the accident was a defective round in the ladder, being the 
second from the top, which gave way. The round consisted of a 
board from 21/2. to 3 inches in width by about three-quarters of an 
inch in thickness, which was sawed across the grain. With the weight 
of Starr upon it, it split out with the grain diagonally across the pièce. 

•For other cases see same toptc & S numbkr In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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For the injury thus sustained Starr sues to recover damages. The ac- 
tion is based upon the négligence of the company in furnishing the 
plaintiff with a defective and unsafe ladder upon which to perform his 
work, and in f ailing to properly inspect such ladder, or to exercise rea- 
sonable care and précaution in the sélection of the same for plaintiflf's 
use. For the particular work in hand a long extension ladder had 
been brought from the company's supply, and, finding that other lad- 
ders were needed, at the direction of George E. Smith, the foreman, 
two short ladders were picked up in the vicinity, one by Filer and an- 
other by McCartney, two men also working with plaintiflf, there be- 
ing six men working at the time. It being made known to Smith that 
another long ladder was needed, he directed the men to splice the two 
short ladders picked up by Filer and McCartney. This was donc by 
Starr, the plaintilï, and McCartney, and no defect developed in the 
splicing. The ladders were spliced the day before the accident oc- 
curred. 

The following is in effect a brief résumé of the testimony so far as 
deemed pertinent for application of the proper légal principles which 
control the case : 

George E. Smith, who was foreman of the gang that was at work at 
the time for the défendant company, testified that a majority of the 
ladders was supplied by the téléphone company; that as a gênerai 
thing he got the ladders, that is, when they were téléphone ladders ; 
that it was not always possible to get a sufficient number of ladders 
from the téléphone company, and in that emergency if he (Smith) was 
around he always told the men to borrow them — to get them. As re- 
spects the ladder in controversy, he further says that it consisted of 
two pièces ; that he knew where the top pièce came from — it was bor- 
rowed by Filer a couple of days before the accident ; that Filer used 
the top pièce for a while in putting up terminal boxes for Connecting 
wires with the cable, thèse boxes being from 7 to 8 feet from the 
ground, and the ladder about 6 feet long ; that the ladder was weather- 
beaten, the sides being dressed and the boards or cross-pieces rough, 
and the whole ladder was of fir. He further testified that cross- 
grained sticks are not usually used for rounds of ladders ; that he was 
at the place of the accident substantially every day, and saw the lad- 
ders in use during the time before the accident ; that he had a conver- 
sation with the men în the' présence of Starr concerning the ladders ; 
that they wanted a longer ladder to get up on the building with, and 
he told them to splice the two short ladders together and use thera ; 
that he did not observe any cross-grained round in the shorter ladder 
of the two, such condition not being apparent, and he did not think it 
would be apparent without a spécial inspection of the round ; that he 
made no inspection of either of the ladders. On cross-examination 
he further testified that whenever the men were stringing a cable he 
was always right there. 

Thomas McCartney testified that he was working with Starr at the 
time ; that the extension ladder was f urnished by the company ; that 
it was the understanding that the company should furnish the ladder ; 
that it did not always provide a sufficient number of ladders for the use 
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of the men, and when the company failed in that respect the men 
"used to hâve to rustle around the alleys and get them" ; that this was 
done by the order of the f oreman ; that he thought Filer borrowed 
the short ladder, that being the topmost pièce of the spHced ladder, 
and he (the witness) borrowed the longer pièce ; that the rounds were 
nailed to the side pièces of the ladder, not notched in; that he did not 
observe any cross-grained rounds in the ladder — they were not ap- 
parent to a person with ordinary use of the ladder — and that the use 
of a cross-grained pièce would not be safe; that the men asked the 
foreman for some ladders to do the work ; that the f oreman replied 
that the men would hâve to rustle for them, and then, after the lad- 
ders were procured, he directed them to be spliced. 

R. D. McMellon testified that: George Smith was the foreman in 
charge at the time; that the company was supposed to furnish lad- 
ders, though it did not alvvays furnish them; that when the job re- 
quired a large number of ladders the foreman directed the men to 
borrow them, and this they did ; he heard Smith tell two of the boys 
to splice the two ladders together ; that the ladder in question was 
unpainted and roughly finished ; that he examined the rung of the lad- 
der at the time, and it was broken — that is, split '"kind of crossways," 
and the larger pièce was hanging down — that was after the accident; 
that the condition of the board before the accident would hâve been 
observable if one had made a close inspection of it. On cross-exam- 
ination he testified : 

"Q. Novv, how close an inspection would It liave required to see that this 
l'ung wMcli broke was cross-grained? A. Well, I Imagine it would hâve 
taken a careful exaniinatlon of it before the accident. Q. How do you mean; 
how careful? A. Well, If a nian got right down and probably examined the 
wood real carefully and close he could hâve noticed it. Q. Suppose Smith 
had examined it to détermine whether it was cross-grained or not, what would 
he hâve had to hâve done; would he hâve had to scrape the timber? A. .1 
think not. Q. He wouldn't had to hâve done that? A. No. Q. Would he 
hâve had to use a magnifying glass? A. I wouldn't .iudge he would hâve. 
Q. You mean to say Smith could hâve seen it with his naked eye, if he had 
just taken the ladder in his hand and looked at it? A. I think he could, 
yes ; if he had looked at it closely. Q. How long would it hâve taken him 
to do that? A. I shouldu't judge it would hâve taken very long. Q. Could 
he hâve done it in an instant? A. No; I think not. Q. He wouldn't hâve 
had to eut into the grain, or anything of that kind? A. It wouldn't hâve 
taken him very long to examine the one rung. Q. He wouldn't liave had to 
scrape the timber, or eut into it at ail? A. I think not. I don't know. He 
might hâve." 

Other witnesses — Werner and Dalton — testified along the same line. 
The plaintifï testified that he noticed Filer working on the ladder, 
and that he didn't examine it in particular. He was asked : 

"Did such observation as you gave to the ladders, or either of them, dis- 
close any danger about them? A. No, sir; I thoùght they was perfectly 
safe." 

And in other respects he testified in like manner as the foregoing 
witnesses. He also said that Smith, the foreman, could not hâve told 
the rung was cross-grained by just glancing at it: 

•'If he had got right down close, and beeu lookiug foc a cross-grain, he 
would hâve found it." 
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He was asked: 

"Now, explain that; you think he could hâve told — you thinU Smith could 
hâve told — so as to hâve kept you off the ladder, if he had gotten down 
close to it, aud looked at it doser? A. He could; yes. The same as one 
of those others were cross-grained, and he didn't know it." 

The only witness called by the défendant was Filer, who testified in 
effect that he borrowed the short ladder, and that he considered it 
rather frail. 

At the close of the testimony the défendant moved the court to di- 
rect a verdict in its favor, which was denied. Judgment was for plain- 
tiff, and the téléphone company prosecutes a writ of errer. 

[ 1 ] It is first contended by counsel for the company that the rule 
which imposes liability upon an employer who furnishes unsafe ap- 
pliances has no application hère, because the company did not furnish 
the appliance, but the same was selected by the plaintiff and his fellow 
servants. 

We cannot agrée with counsel in this statement as to who furnished 
the ladders. The strong tendency if not the great weight of the tes- 
timony is to the efifect that the company was to furnish the ladders 
with which the men were to do their work in adjusting the cable. It 
was only when the company failed to furnish the requisite number of 
ladders from its supply that the men were required to get them else- 
where in the vicinity for their use; and this they did generally at the 
direction of the foreman. The very ladders which were conjoined 
were procured from the neighborhood by the direction of the fore- 
man, and the splicing was done also at his direction ; he designating 
what ladders should be joined. True, the company did not furnish 
thèse spécifie ladders out of its stock ; but it did direct, through its 
foreman, how they should be procured, and, when procured, it di- 
rected their use and the spécifie manner in which they should be used. 
In such a case it is far from accurate to say that the company did not 
furnish the ladders. In légal efïect just the contrary is true, for it 
did furnish them through the direction of the foreman how to obtain 
them. The situation is no différent than if the foreman himself had 
gone out and got the ladders and turned them over to the men and 
directed them to use them. The act was the act of the company, for 
the men's employment and their engagement in the work contemplated 
that the company should furnish the ladders. The men did not en- 
gage to furnish any such tools, instrumentalities, or conveniences. 
This is a sufficient answer to the contention, without the citation of 
authorities ; it being rtlainly one of f act. To say the least, the évi- 
dence was more than ample to carry the case to the jury upon the 
hypothesis that the company, and not the men, was to furnish the 
ladders, and upon the further proposition that the company did in 
fact furnish the ladders in use by the men, and upon which Starr was 
working atthe time of his fall. 

[2] Counsel next insist that a ladder is a simple appliance— that is, 
of a class with the ordinary carpenter's or mechanic's tools— r-and that 
accidents occasioned by the use of sUch simple appliances are not ac- 
tionahle. Many authorities are cited in support of this proposition, 

206 F.— 11 
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but their application is net apparent, when the nature of the work in 
which thèse men were engaged and the kind of ladders required for 
their service are taken into account. The company was engaged in 
constructing a téléphone System, or a part of it, throughout the city of 
Seattle, which required the stretching of wires, and cables carrying 
wires, by adjusting them upon pôles and buildings where convenient 
at a considérable height from the ground. This required the use of 
ladders not of the ordinary kind, such as stepladders and short con- 
trivances used about the house or by mechanics about their gênerai 
work, but ladders of more than the ordinary length, and extension 
ladders calculated to reach high positions, which could be used with 
safety by men doing that character of work. Thèse are the kind of 
appliances, and not the simple or ordinary kind, that the company was 
supposed to furnish for the use of the men engaged in the particular 
work in hand. And it was the attempt to supply a long ladder, one of 
unusual length, that led to the accident complained of . So it is not 
apparent that the doctrine sought to be invoked has application hère. 

[3] But let us consider the subject from another direction. The 
master is charged with the duty of observing reasonable care and pré- 
caution in furnishing to his employés reasonably safe tools and im- 
plements with which to do their work. The duty is not absolute to 
provide reasonably safe tools and implements, for he is not an in- 
surer on that score, but to exercise reasonable care and forethought 
in providing such tools and implements as are reasonably suitable and 
safe for the work. When he has done this, he has discharged his 
bounden duty to his servants and employés. This duty imposes upon 
the master the responsibility of inspecting thèse instrumentalities to 
détermine their safety, and hère again he may be excused for a fail- 
ure to discover defects, if he has been reasonably careful and diligent 
in making the inspection ; but he is not to be excused in f ailure to 
make any inspection at ail. If a tool or appliance is defective, and the 
defect is discoverable upon a careful scrutiny and examination, such 
as a reasonably prudent and careful man would make under like cir- 
cumstances, the master would be at fault in furnishing such a tool or 
appliance to his workmen, and his failure to inspect could not help 
him. It would injure him, rather, as he would be guilty of a neglect 
of duty. If, however, the defect was latent in character, and not or- 
dinarily discoverable by reasonable inspection, then he could not be 
held accountable. The duty to make the inspection, however, would 
remain, though, if the defect was of that character that a reasonable 
inspection would not disclose it, there could, of course, be no liability 
for f ailing to inspect. 

The workman assumes those risks of danger which are ordinarily 
incident to the work in which he is engaged, and those which are open 
and obvions to the sensés, and which are known to him, if he con- 
tinues in the occupation. He assumes none that may arise from latent 
defects in appliances not apparent from casual observation, which ap- 
pliances it is the duty of the master to furnish, and to exercise rea- 
sonable care with référence to their sélection. 

The common tools doctrine is but an adjunct of the doctrine of thé 
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assumptîon of risk. If the tools are so simple that their mechanism, 
structure, and defects, if they hâve any, are as obvions to the work- 
man as to the master, then and upon this account he assumes the risks 
attending the use of them. As is said in Vanderpool v. Partridge, 79 
Neb. 165, 112 N.W. 318, 13 L. R. A. (N. S.) 668: 

"The reason for the rule [the cominon tools rule] Is that any defect in sueh 
simple tools or appliances would be as obvions to the servant as to the mas- 
ter." 

But the rule can hâve no application where the appliance is of such 
character as that it cannot be classified as a simple tool or implement in 
mechanical use. In such a case the ordinary rule applies that the work- 
man assumes such risks only as are open and obvious while pursuing 
his work, and he assumes no risks that are net apparent to the sensés 
in that way. It is not incumbent upon him to make an inspection to 
détermine the safety of implements and appliances furriished him in 
the course of his employment by the master. That is the duty of the 
master, not of the workman. 

Thèse principles are discussed and applied in the following cases of 
more or less analogv to the présent : Ohio & Pittsburgh Milk Co. v. 
Fehl, 187 Fed. 792,'l09 C. C. A. 640; Williams v. Garbutt Lumber 
Co., 132 Ga. 221, 64 S. E. 65; Jones v. Pacific Mills, 176 Mass. 354, 
57 N. E. 663; Flood v. Western Union Tel. Co., 61 Hun, 619, 15 N. 
Y. Supp. 400; Twombly v. Consolidated Electric Light Co., 98 Me. 
353, 57 Atl. 85, 64 L. R. A. 551. 

The conclusion of the court in the latter case is peculiarly applicable 
hère. It is as f ollows : 

"And we think it vvas fairly open to the jury to find that the defective 
condition of the round might hâve been discovered had it been suitably in- 
.speeted; not, perhaps, by sueh an inspection as would naturally be given to 
it by the workman upon it, whose duty it was to work, not to inspect, and 
who might lawfully rely upon the presuniption that the master had per- 
formed its duty, but by such an inspection on the part of the master as rea- 
sonably would be necessary to make sure that an appliance upon which the 
servant was to risk his life or limb every time he used It was reasonably 
safe." 

Thèse considérations lead to the conclusion that the real question 
was one of assumption of risk on the part of Starr in the use of this 
ladder, and that the évidence adduced developed a cause proper to be 
submitted to the jury, and not one for the court to détermine as mat- 
ter of law. 

Eikewise the question whether the plaintiff was guilty of contribu- 
tory négligence under the évidence was one for the jury, and not for 
the court. 

Lastly, it is insisted that plaintiff failed to prove his cause of ac- 
tion. What has been said already is sufficient to indicate that the 
proofs offered were quite sufficient upon which to submit the cause to 
the jury. 

Affirmed. 
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CROWK T. OSCAK BARNETT FOUXDRY CO. 
(District Court, D. Kew Jersey. May 23, 1913.) 

1. Patents (§ 328*) — Vamdity and Infringement — Gkate-Bar. 

Tiie Crowe patent. No. C(;s,-li)r>, claiiiis i uiicl 2, lur a grate-bar for 
use in furnaces, niust be narrowly coiistrued in view of tlie prior ait 
and the proceedings in tlie Patent Oflioe and limited to tlie spécifie forui 
of hoolis shown and described for attacliiiig the cliain of a traveling 
grate. As so construed, hcld not infrlnged by ttie grate-bar of tbe Clari» 
patent, No. 972,751. 

2. Patents (§ 112*) — Infringement — Evidence. 

Ttie granting of a patent for a device similar to one covered by a prior 
patent is prima facie évidence tliat tiiere is a différence between tbe 
two. 

[Ed. Note.— For other cases, see Patents, Cent Dig. S§ 162-165; Dec. 
Dlg. S 11^.*] 

In Equity. Suit by Paul L. Crowe against the Oscar Barnett Foun- 
dry Company. On final hearing. Decree for défendant. 

W. P. Preble, of New York City, for complainant. 
Russell M. Everett, of Newark, N. J., for défendant. 

CROSS, District Judge. [1] On February 19, 1901, Paul I^. 
Crowe, the complainant, obtained letters patent No. 668,495 for a 
grate and bar therefor. The patent has six claims, the first two of 
which, by his bill of complaint herein, he allèges are valid and hâve 
been infringed by the défendant, and he prays for the relief usually 
granted in equity in such cases. The claims in suit are as f ollows : 

"1. A grate-bar eomprising a body portion tiaving a strengthenlng web be- 
neatb it, a fire bearlng surface eomprising a séries of teeth formed by vertical 
corrugatlons upon the opposite sldes of tlie bars, and depending single hooliS' 
near both ends of the grate-bar, said hoolis having chain engaging portions 
extending longltudlnally of the bar, and adapted to engage the links of ordi- 
nary chains for formlng a traveliug grate. 

"2. A grate-bar for traveling grates eomprising a body portion, laterally 
extending fingers formlng a fire bearing surface, a depending projection near 
each end of the bar upon the under slde tliereof termlnatlng respectively In 
a laterally projecting flnger formlng chain engaging hooks, the hoolis at both 
ends extending In one direction, substantially as deserilied." 

The inventer, speaking of his invention, says that it relates to im- 
provements in furnace grate-bars, but more especially to those which 
are adapted for use in traveling grates ; that it is simple and inexpen- 
sive in construction and well "suited for use in connection with a chain 
or cable of substantially the design of a common anchor or logging 
chain." Complainant's counsel, by his statements with référence to the 
scope of complainant's patent, at the hearing and argument, seemed to 
regard the claims in suit as combination claims for a grate-bar and a 
cable or logging chain, component parts of a traveling grate, but this 
view is manifestly erroneous; the claims are not combinatioii claims 
and do not directly relate to a logging or a cable chain. They bave 
merely to do with a grate-bar, which, however, it is incidentally al- 

•For otber ciusaa cm sua* tapie i i svaamn la Dec. t Am. Dlgs. 1907 to date. & T.BD-'t Iiidei.eB. 
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leged, has peculiar facilities by means of certain hooks, for attachment 
to a logging or cable chain. 

An examination of the file wrapper and contents which are in évi- 
dence, in connection with the prier art, shows that the claims in con- 
troversy dépend for their validity for the most part upon the form 
and location of the hooks or means of attachrnent of the grate-bars to 
the chain, and that the patentée by the limitations imposed upon and 
accepted by him, in his endeavor to secure his patent, has estopped 
himself from asking other than a narrow construction of them; con- 
seqiiently, he is not entitled to any considérable range of équivalents. 

Claims 1 and 2 as originally introduced read as follows : 

"1. A grate-baf eompri.siufç a body portion haviug a strengtheniiig web be- 
neath it, a lire benring surface coniprising a séries of teetli foriiied by vertical 
corrugatioiis iijioii tlie opposite sides of the bars, and a dependliig single hook 
iiear eaeli end of tlie grate-bar for engaging tlie chains of the travellng grate, 
sutistautially as described. 

"2. A grate-bar for travellng grates eornprising a body portion, laterally 
extending fingers fonuing a lii'e Iiearing surface, a depending projection near 
eacli end of the bar upon the undcr sido thereof terniinating respectively in 
a laterally projccting finger, forndng chain engaging hooks, substantially as 
described." 

The examiner rejected both of them in view of the following référ- 
ences: Tibbitts, No. 561,627 (1896); Playford, No. .=;70,268 (1896); 
and Milburn (British), No. 8,111 (1884)— ail for chain grates. The 
patentee's solicitors sought to retain claim 1 by argument of the fol- 
lowing character: After calling attention to the fact that the claim 
called for "a depending single hook near each end of the grate-bar," 
they claimed that Tibbitts and the British patent of Milburn showed 
hooks at one end only of the grate-bar, and that Playford showed no 
hook at ail. The examiner's objection to claim 2 was acquiesced in by 
the applicant's solicitors, and they accordingly amended it by adding 
the following words in the connection in which they appear in claim 
2 in suit, "the hooks at both ends extending in one direction," and as 
thus amended that claim was allowed. The argument of complainant's 
solicitors, however, as to claim 1, did not meet and answer the objec- 
tions previously urged against its allowance by the examiner; hence 
it was again rejected. The patentée again yielded, canceled the claim, 
and inserted in lieu thereof the following: 

"1. A grate-bar coniprising a body portion having a strengtheuing web be- 
neath it, a flre bearing surface coniprising a séries of teeth formed by vertical 
corrugations upon the opposite sides of the bars, and depending single hooks 
near both ends of the grate-bar, adapted to engage and connect the bar u'ith 
the chains of a travellng grate." 

His solicitors thereupon sought to obtain the allowance of the claim 
thus amended, and to distinguish it from the examiner's références by 
renewing their argument to the effect that Tibbitts only showed a 
hook at one end of his grate-bar, while applicant's claim called for 
two, one at each end ; that Playford used no hook ; and that Milburn's 
British patent employed hooks at one end of the grate-bar only, which, 
moreover, were not used for Connecting the bars with chains. The 
examiner, however, finally rejected the claim, holding that it merely 
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duplicated the fastening hook of Tibbitts, which duplication did not 
involve invention. The applicant then appealed to the Examiners in 
Chief, who, while the appeal was pending before them, permitted the 
applicant to substitute claim 1 as it now appears, in lieu of the claini 
appealed from. They, however, practically upheld the examiner, since 
they did not allow the claim appealed from and allowed the siibstituted 
claim only for the reason, as urged by the appellant : 

"That owing to the forin of hook which he used and their location iiear 
the end of the grate, his grate-bar is inore easily removed and rephieed than 
either of the grate-liars of the références." 

And the claim as allowed, it should be noted, required the hooks to 
extend "longitudinally of the bar." 

From the foregoing history of the patent, it is apparent, as already 
stated, that both of the claims in issue, so far from being broad clainis, 
are claims of narrow scope which must be strictly construed, to be up- 
held. Claim 2 must hâve hooks "at both ends of the grate-bar, ex- 
tending in one direction" ; and it might as well be said hère, as later, 
that the defendant's construction does not infringe this, the vital fea- 
ture of the claim, because it does not hâve hooks at both ends, but 
rather a hook at one end and a boit at the other. While the language 
of claim 1 as allowed is perhaps somewhat broader on its face than 
that of claim 2, it must nevertheless, in view of its history, be re- 
stricted to the spécifie forni of hooks shown and described in the spéci- 
fication and drawings of the patent, for the reason that it was because 
of their form and position, as appears by the foregoing quotation from 
the findings of the Examiners in Chief on appeal, that the claim was 
finally, but with considérable hesitancy, allowed. 

The file wrapper and contents demonstrate that it was not intended 
by claims 1 and 2 to give Crowe, the patentée, anything more than a 
right to use hooks of the form which he had shown and described; 
that is to say, hooks with arms extending longitudinally of the grate- 
bar, as called for by claim 1, or hooks at both ends extending in one 
direction, as called for by claim 2. Unquestionably their facility of 
adjustment to the chain procured the allowance of claim 1 by the Ex- 
aminers in Chief. Tibbitts had already used a hook at one end of the 
grate-bar which performed the same function at one end that Crowe's 
did, and the examiner was clearly right in saying, in stibstance, that 
the placing of a hook at both ends of the grate-bar was merely a du- 
plication and did not show novelty or invention. Furthermore, an ex- 
amination of the record will show that there was no novelty in the use 
of anchor or cable or logging chains upon which to attach and advance 
the grate-bar. In 1887, a British patent No. 867 was issued to one 
Wrigley, figures 3 and 5 of which show, as plainly as drawings can, 
grate-bars attached to an anchor or logging chain, forming a traveling 
grate. He manifestly had in mind grate-bars and chains and traveling 
grates, of the same gênerai character as those referred to in the patent 
in suit. In his provisional spécification, Wrigley says : 

"Figures 3, 4, 5, and 6 are diagrains showing how the bars may be con- 
uected with ordinary chains so as to be moved in the npper and lower grooves 
by passing the chain over piûleiin at each end of the furnaee, and which may 
be appUed as a modification of the propelllug ai>paratus shown lu figure 1." 
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And at the close of his spécification, he adds: 

"Havliig now descrilied the nature of the said invention, together with the 
niethod of carr.ving the saine into practlcal efCect, I wish it to be distiuctly nn- 
derstood Ihat I elaini the eniploynient and use of transverse tire-))ars con- 
iiected together as an endiess ohuin in furnaces or in comblnation with the 
apparatus for elïecting their progression as hereinabove described, set forth, 
and fully illuslrated in the drawings of the patent." 

With this disclosure made nearly a génération before Crowe's in- 
vention of the patent in suit, it is difficult to find novelty or invention 
in the claims in suit, unless it be found in the spécifie form of hook 
attachment already alluded to. Certainly there was no novelty in mak- 
ing a chain grate of transverse fire-bars connected at their opposite ends 
to cable, anchor, or logging chains ; and, as counsel for the défendant 
pertinently remarks, it is a remarkable coïncidence that claim 2 of the 
patent in suit uses the term "ordinary chains" in the same sensé and 
connection that Wrigley used it in his patent 30 years before. It 
seems unnecessary to prolong this discussion, although British patent 
No. 2,798 to Welch (1877), and United States patent No. 531,964 to 
Perkins, might profitably be considered in connection with those al- 
ready mentioned. 

Défendant is not using, as has already been intimated, the hooks of 
claims 1 and 2 in suit, but is closely following the attachment and de- 
vice set forth and described in a patent issued to one Clark, No. 972,- 
'751 (1910). This patent was obtained without référence to the patent 
in suit, and is really little more than a modification of Tibbitts. Tib- 
bitts' bar is f astened to the chain at one end by a hook ; the bar is then 
drawn over and bolted to the chain at its other end. Defendant's de- 
vice is operated quite similarly ; its bar is hooked at one end in a ver- 
tical link in the chain, while the opposite end is dropped onto the other 
chain and fastened thereto by passing upward through a horizontal 
link, a T-headed boit into a socket in the bar, after which a cotter pin 
is passed through said socket and the end of the boit therein. It mani- 
festly is not fastened to the bar by hooks such as are called for by the 
claims of the patent in suit. Furthermore, it is a serions question 
whether complainant's own device, as manufactured and sold by it, 
comes within claims 1 and 2 of his patent. Certainly, the complainant 
seems to hâve departed widely from its teachings, and it is possible 
that in this departure the reason may be found why the complainant 
has concluded that the défendant is infringing his patent. However 
that may be, I am satisfied that the défendant does not infringe it. 
There is no testimony to show that it does, while there is abundant 
testimony to show that it does not. 

[2] Moreover, this conclusion is supported by the fact that the de- 
fendant is using a patented device which is prima facie évidence that 
it difïers from that of the patent in suit. Gillette v. Durham Duplex 
Razor Co. (D. C.) 197 Fed. 574. 

The bill of complaint will be dismissed, with costs, on the ground of 
noninfringement of claims 1 and 2 in suit 
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C, A. DUNHAM CO. v. WARREN WEBSTER & CO. 

(District Court, D. New Jersey. June 9, 1013.) 

Patents (§ ,^28*) — iNrBJNGEMENi — Tiieemostatic Controller. 

Tlie Duiiliaiu iiatent, No. S6ô,lTl, for a tlierniostatic controller, con- 
strued in'tbe liglit of tlie piior art and of the spécification, wliicti states 
that it is for an improveuient on tlie devices of prior patents to the 
patentée, must be limited to the spécifie construction shown and described. 
Claim 3, as so limited, coutains nothing disclosing invention aside from 
a plate in the expansion disk to act as a brace and preveut the coUapse 
of the walls of the disk. As so construed, the claim held not Infringed. 

In Equity. Suit by the C. A. Dunham Company against Warren 
Webster & Co. On final hearing. Decree for défendant. 

Robert W. Hardie, of New York City, for complainant. 
Francis C. Lowthrop, of Trenton, N. J. (Francis T. Chambers and 
John E. Hubbell, both of Philadelphia, Pa., of counsel), for défendant. 

CROSS, District Judge. The défendant, Warren Webster & Co., 
is charged by the complainant in this suit with having infringed patent 
No. 865,171, novv owned by it, but which was issued February 3, 
1907, to one C. A. Dunham, for a thermostatic controller. The prin- 
cipal défenses set up are want of novelty and invention in the subject- 
matter of the patent, and noninfringement. In the view taken of the 
case, it will be necessary to consider only the question of inf ringement. 

In the patent in suit, Dunham, the patentée, states that he had pre- 
viously taken ont two patetits relating to the same gênerai subject- 
matter. Thus he says: 

"My présent invention relates to an improveuient in thermostatlcally op- 
erated controlling devices of the saine gênerai desi.un as those disclosed in niy 
prior patents. Nos. 735,733, August 11, 1903, and 75:^.557, March 1, 1904. 
The invention is useful i)rimarily as a steani trap, but it is also useful with 
controlling valves and othcr devices in varions connections wliere it is de- 
.sired to operate the valve or otlicr deviee according to température changes. 
The object of my présent invention is principally to iinprove the construction 
and assemblage of the chambered expansion disk which is eniployed to actu- 
ate the valve or other niember, reudering the expansion disk more sensilive 
and at the same tinie more durable and easler of opération than such disks 
previously constructed." 

From this extract it undeniably appears that the invention of the 
patent in suit was, at the most, but an improvement upon what was 
embraced in, and protected by, other patents previously obtained by the 
patentée. The patent itself, therefore, goes far, as indeed it well might, 
towards answering the présent contention of the complainant that it 
covers an invention of a broad and basic character. 

Turning for a moment to Dunham's three patents, and considering 
them in the order of their issue, it will be noticed that the first re- 
lates, as the patentée says, to improvements in drain valves or traps of 
that class, which are equipped with thermostatic devices that auto- 
matically open and close the movable valve member by a change in 
the température of the fluid admitted to the valve chamber, such a con- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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struction of valve being especially adapted, accorûing to the spécifica- 
tion, for use in connection with steatn engine separators, heating Sys- 
tems, radiators, steam cookers, and other places where a regular trap is 
net available, after which follows the patentee's statement of the ob- 
ject of his invention. His patent of 1904 is for a "steam trap," of 
which he says : 

"The présent invention relates to improvements in drain valves and steam 
traps of the gênerai class disclosed by my prier application for letters patent 
filed July 5, 1902, sériai number 114,485"— 

while the patent in suit, as has already been shown, does not pur- 
port to embrace anything more than an improvement upon the de- 
vices of his earlier patents. It thus appears that, although Dunham 
selected a différent name for the devices of his several patents, they 
nevertheless admittedly embraced nothing more than improvements to 
the thermostatic controller of the prior art. The one described in the 
Dunham patents comprises a disk called a "chambered expansion disk," 
formed of two thin sheet métal plates, each of them stamped into a 
cupped form with corrugations and having their peripheral edges 
closely and securely joined together by a lapped and soldered joint. 
The chamber of the expansion disk thus formed by the union of such 
métal sheets is charged, as in the prior art, with a volatile and prefer- 
ably a liquid substance, such as ammonia. The fluid placed in the 
chamber, must be one readily vaporizable, so that when and as it be- 
comes warmed it will be whoUy or partially vaporized, thereby press- 
ing apart the thin corrugated plates which form the chamber, which 
plates will moreover, through the spring of the métal, upon the con- 
densation of the vapor, contract and résume their normal position. 
The corrugated métal forming this chamber must obviously be thin, 
so as to be readily capable of expansion. 

At this point it may be well to quote daim 3 of the patent in suit, 
which is the only one in issue. 

"(3) In a tliermostatic controller, a chambered expansion disk and a plate 
In the disk set edgewise against its walls and forming a brace to resist the 
coUapse of the disk." 

The 1903 patent of Dunham had no brace on the inside of the cham- 
bered expansion disk, or indeed any stop of any kind to check the 
collapse of the disk, which consequently was free to collapse to any 
extent demanded by an excess of pressure on the outside of the cham- 
ber over that on the inside. The second or 1904 patent, however, had 
a tubular stop centrally located, whereby the contraction of the disk 
at its center as the resuit of outside pressure was controUed and lim- 
ited; while in the patent in suit, instead of the tubular stop of the 
patent last referred to, we find that each of the corrugated plates which 
form the expansion disk, has affixed on its inner side, at its center, 
what is styled a "plug." Thèse plugs are opposite to each other, so 
that, when the expansion disk has coUapsed to a sufficient extent, their 
inner ends meet and prevent its further collapse. 

Complainant's counsel strongly contends that claim 3 is a broad one. 
A cursory examination of it, however, in connection with Dunham's 
previous patents, not to mention others in the prior art, will show 
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that the only possible advance thereby suggested îs "a plate în the 
disk set edgewise against its wcdls and forming a brace to resist the 
coUapse of the disk." Both of his earlier patents were for a thermosta- 
tic controller in which there was a "chambered expansion disk," es- 
sentially like that of the patent in suit, while the patent of 1904, and 
several others in the prior art, showed a stop designed among other 
things, to prevent the coUapse of such a disk. But, aside from the 
prior art, it cannot be that any remarkable inventive advance was 
shown by merely so adjusting a brace as to prevent the collapse of the 
walls of the expansion chamber, if and when they should be exposed 
to undue pressure from without. 

If the roof of a shed were in danger of collapse, either from an ex- 
cessive weight of snow resting thereon, or from any other cause, the 
person who should suggest putting one or more props or braces, no 
matter what their form, under the roof to prevent or limit such col- 
lapse, would be in little danger of being called a genius, and yet such 
a suggestion would be about as inventive, and in view of the prior art 
possibly more, than that of the claim in suit. Hence, because of 
the number and variety of supports and stops previously shown in 
the very art now being considered, it is clear that the complainant, 
if claim 3 is to be upheld, must be satisfied with substantially that 
particular form of brace or stop claimed, described, and shown in 
the spécification and drawings of its patent. This is not to say that 
other features covered by other claims of the patent in suit may not 
render its controller valuable. It is sufficient at this time to déclare 
that no such feature or élément has been discovered in claim 3, the 
comparatively narrow scope of which has already been referred to, 
and is in fact demonstrated, in part at least, by the following language 
taken from the spécification : 

"In order to assist the juxtaposée! plugs 25 and 28 In the function of pre- 
ventlng the collapse of the expansion disk, partleularly at the outer portions 
of the disks where the plugs are not effective, I provide spreader plates 38. 
Thèse plates, as shown In Fig. 3, hâve a marginal form corresponding to the 
corrugations In the plates 21 and 22, and are fitted snugly wlthln the ex- 
pansion disk, so that, upon any undue movement of the plates toward eacli 
other, said plates will engage the spreaders or braces and thelr further move- 
ment will be arrested. ïhe plates are disposed radlally, as shown in Fig. 4." 

The plate or support of claim 3, it will thus be noticed, is set edge- 
wise against îts walls (those of the disk) and in the spécification is 
called a "spreader plate" ; its declared function being merely "to as- 
sist the juxtaposed plugs 25 and ^8 in the function of preventing the 
collapse of the expansion disk, particularly at the outer portion of the 
disk where the plugs are not effective." Thèse spreader plates are 
theref ore manifestly distinct entities, separate and apart from the 
plugs whose function it is their province to aid. That such is their 
function, and their only function, is not only outlined in the spécifi- 
cation, but specifically declared by the claim itself . 

The matter in issue in this suit being admittedly confined to claim 
3, it is impossible to understand why a very considérable portion of 
complainant's record in this case was ever made. Divers heating Sys- 
tems hâve been learnedly and interestingly discussed by witnesses 
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and counsel; but what thèse several Systems, or the more or less îiitri- 
cate apparatus necessary to their opération and maintenance hâve to 
do with the plate or prop of claim 3 has not been made manifest. Nor 
is the controversy over one or other of the varions kinds of thermostat- 
ic controller, or over the complainant's type of expansion disk, since 
the same kind of disk appeared not only in Dunham's previous patents, 
but in other patents still earHer ; nor, again, are we at ail concerned 
with the scope or validity of any of the 11 claims of the patent, other 
than of claim 3. In short the matter in issue, as has just been said, 
is so well defined by the terms of that claim, construed as they must 
be in the light of the prior art, that we repeat it is extremely diffi- 
cult to understand why so much ado has been made over what seem 
to be absolutely irrevelant and immaterial matters. 

Since the exact form of brace called for by claim 3 and shovvn 
and described^in the spécification and drawings does not appear in 
the prior art, it will be assumed, for the purpose of this suit, not- 
withstanding, what has been said, that that claim discloses novelty 
and invention. But with this much assumed, the question still re- 
mains has the défendant infringed it? The defendant's construction, 
unlike the complainant's, is not of the diaphragm kind; that is, it is 
not made of corrugated plates united at their edges to form a cham- 
bered expansion disk, but is of a type well recognized in the prior art 
and known as the "bellows type," consisting of a metallic bellows, cy- 
lindrical in form, the ends of which are secured to top and bottom 
plates of unyielding métal ; the bellows being adapted to be filled with 
a vaporizable fluid and operated as a thermostatic controller. There 
are many patents in the prior art covering the flexible diaphragm type 
of controller, such as the one in suit, and there are also many others 
of the bellows type. It is, however, unnecessary to discuss them in 
détail. An ordinary observer after a casual inspection, would readily 
distinguish and correctly classify them. Undoubtedly the défendant 
had a perfect right to adopt and use, as it did, the bellows type with- 
out at ail trenching upon the complainant's rights. It merely foUowed 
Dunham's prior patents and other patents still earlier, so that the only 
questions for considération are, whether the défendant has adopted 
and used the "plate" or stop of the third claim, and, if it has, did it 
set it edgewise against the walls of the chambered disk. 

As a matter of fact, the only stop it uses is a tubular stop centrally 
located and attached to one of the solid end plates, but so attached that 
it in no wise touches, much less rests against or supports, the side, or 
collapsible part, of the bellows, which is the only part of defendant's 
expansion disk that can seriously be claimed to represent the cham- 
bered expansion disk of complainant's patent. The defendant's stop 
may repeatedly be found in the prior art, sometimes in the form of a 
solid block, sometimes in the form of a spring and sometimes in a 
tubular form, and located not only at the center but at points between 
the center and periphery of the expansion chamber. For instance, in 
patent No. 141,063, to Maxim and Hawes for a steam trap issued in 
1873, considerably over 30 years prior to the patent in suit, there was 
shown what was called an "expansion vessel," containing alcohol or 
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other easily evaporating fluid designed to operate a valve, for the pur- 
pose and in the manner of the patent in suit; within which expan- 
sion vessel there was, moreover, located a cylindrical block of wood 
of a "length sufScient to prevent the sides of the vessel being injured 
by collapsing by the external pressure." It is, moreover, perfectly 
manifest, as bas been shown, that claim 3, interpreted in the light of 
the spécification, recognizes not only a stop consisting of the plugs 
centrally located which are not unlike the defendant's in principle, but 
also an additional stop or brace set edgewise against the walls of the 
expansion disk to assist the centrally located plugs in preventing its 
collapse. Since then the défendant uses but one type of stop, and 
that an old one in f orm and f unction, and since its stop is not set edge- 
wise against the walls of the expansion disk as called for by claim 3, 
it cannot be, and is not, included within its terms. 

It seems unnecessary to consider the prior art in détail. A casual 
inspection of it will show that the claim in suit can only be upheld by 
giving it a narrow construction. To hold that the defendant's con- 
struction infringes it would require it to be so broadly construed that 
it would run counter to the prior art, to its own destruction. Defend- 
ant's expert has also shown that the tubular support of the defendant's 
device has the additional function of controlling and centering the 
valve upon the valve seat. No such function exists or can be claimed 
for the device of claim 3 ; hence, in form, location, and function the 
defendant's stop or brace is totally unlike the one therein referred to. 
Furthermore, and finally, the complainant shows two kinds of braces, 
stops, or supports, the défendant but one. 

The bill will be dismissed, with costs, upon the ground of nonin- 
fringement. 



T. B. WOOD'S SONS CO. v. VALLEY lEON WORKS. 

(District Court, M. D. Tennsylvaiiia. July 24, 1013.) 

Xo. 120. 

Patents (§ 328*) — Tnfringemekt — Shaft Hangeb. 

Tlie Wood patent, No. 700,609. for a shaft hanger, hrJd not infringed 
by a lianser wlUcli laclîs tlie cylindrical surfaces on tlie upper and lower 
sides of tlie bearlng box, whicli is tlie principal élément distinguishing 
the patented device froni the prior art. 

In Equity. Suit by the T. B. Wood's Sons Company against the 
Valley Iron Works for infringement of letters patent No. 790,609, for 
a shaft hanger, granted to Charles O. Wood May 23, 1905. On final 
hearing. Decree for défendant. 

See, also, 198 Fed. 869. 

Edwin J, Prindle, of New York City, for complainant. 
F. B. Brock, of New York City, for défendant. 

WITMER, District Judge. The validity of the Woods patent was 
settled in a former suit between the parties hereto, reported in 191 

•For other cases see aame topic & § numebh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Fed. 196 and 196 Fed. 780, 116 C. C. A. 46, and, as well, the issue oif 
inf ringement of a shaft hanger then made and sold by the défendant. 
Whether a certain other deviced hanger, since made and sold by the 
défendant, constitutes inf ringement of such patent, is now for dé- 
termination. 

Complainant's and defendant's hangers are alike in certain respects. 
In appearance they are very similar ; but complainant's is not a design 
patent, and the matter of unfair compétition was settled in a former 
suit. 

The hangers differ radically in one essential functional feature. 
Complainant's hanger has cylindrical bearing surfaces upon the upper 
and lower sides of the box, while defendant's hanger has perfectly 
flat bearing surfaces at thèse same points. Thèse cylindrical surfaces 
wili allow the bearing box, when the flat screws are appHed, to adapt 
itself perfectly to the shaft. It was principally upon this novel and 
important feature of complainant's hanger, as distinguished from the 
former art represented in defendant's hanger, that complainant se- 
cured his patent and favorable décision of this court. I distinctly 
recall the emphasis placed by counsel for complainant on this novel and 
important feature of his patent in an effort to sustain it, and the 
same was recognized by the court on appeal in thèse words : 

"The patent accomplishes this by means of horizontal screws on the sides 
and large screws on the top and bottom ; thèse last screws having plane sur- 
faces, but bearing upon a countersunk cylindrical surface or a flanged cylin- 
drical surface. This surface upon which the flat screw bears allows a varia- 
tion in position of the box, but when once adjusted the flat surface of the 
screw has sufficient bearing to prevent further movement when the large 
screw or flange is fasteried with a set screw. * • * We are particularly 
impressed by this on an examlnation of the patent In suit in comparison with 
the others, and also by the fact that, after a natural adjustment by the mov- 
ing of the shaft (the hanger-box adapting itself to any position of the shaft), 
the box can be firmly screwed in the desired position by means of horizontal 
screws at the sides of the box and by the large fiât vertical screw bearing 
upon the cylindrical surfaces of the upper and lower sides of the box, and 
then fixed by a set screw in the large flat screw, the flat screw being pre- 
vented by the countersink of flange from escaping from the top or bottom 
of the box. 196 Fed. 780 [116 C. C. A. 46]." 

The language of the defendant's expert witness, Dempster M. Smith, 
without quoting at length, expresses my views of the matter in thèse 
words : 

"My déduction from Mr. Freeman's [complainant's witness] primary conclu- 
sion, with whleh I agrée, is that the combination and functions of the Wood 
structure are so very like the prior art that the only novel feature existlng 
in the patent is the transverse cylindrical seat surrounded by a flange, and 
that, since defendant's structure does not hâve this seat, It is outside the 
patent claims. My further conclusion Is that deffendant's structure in sev- 
eral respects functlonates in a slightly différent manner from the patent 
structure, as explained by Mr. Freemen, and that bo far as thèse functions 
approach the functions of complainant's patent they are common both to that 
patent and to the prior art, are taught by the prior art, and do not in any 
way négative the structural distinction between defendant's structure and the 
claims." 

The opinion expressed, I believe, is furthermore borne out by the file 
wrappers of the Wood patent as embodying the views of the exam- 
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iner and counsel for the applicant While it îs true that tHe language 
of the grant is controlling, and proceedings in the Patent Office are 
generally not of miich importance in the interprétation to be placed 
upon the claims and spécifications of a patent, the opinion and argu- 
ments of parties are nevertheless more or less persuasive, as in this 
case they truly exhibit the impression of the examiner and the hmita- 
tion conceded by counsel for the applicant. 

The claims submitted by Wood's attorney with his original spécifica- 
tions were very broad, and most of them would clearly cover défend- 
ants structure, as well as his own. The examiner rejected ail of thèse 
claims upon patents to Jacquin, Dierker, Everline, 539,045, and Crow- 
ell. Thèse claims were stricken out, and a single one inserted, which 
describes the box surfaces as — 

"cylindi-ical surfaces, each of which surfaces Is cylindrical to an axis passing 
snbstantially through the center of the bearing bloclîs and through the plane 
of said frame." 

This claim was rejected; the examiner saying: 

"The patents to Jacquin and to Dierker, jointly considered, clearly antlel- 
pate every essential feature of applicant's claim. Jacquin's shows the lat- 
éral and vertical adjusting devices in a conibination substantially tlie same 
as applicant's, and Dierker shows the cylindrical surfaces, with the 'métal 
about said surfaces being raised to form retaining flanges to insure engages 
of said screws." 

Applicant then struck out this claim and inserted two others. Each 

of thèse claims describe: 

"Surfaces that are curved only in directions parallel with the shaft axis, 
* * • formlng bearings upon which the bearing box may rock vertically." 

In argument the applicant's counsel said: 

"The Dierker patent is the only one needing considération, in vléw ot the 
limitations of the above claims to the curved surfaces on the bearing box." 

Thèse claims were in turn rejected, and the patented claims were 
then inserted, each containing, as fully pointed out above, the spécifie 
"cylindrical surfaces whose axes are transverse to the axis of the 
bearing." In argument in support of thèse claims counsel for appli- 
cant said: 

"The cylindrical surfaces c c' on the bearing box permit the box to rock 
vertically. * * * Because of the fact that the axes of the cylindrical sur- 
faces are transverse to the shaft, * * * the box can be adjusted vertically 
without disturbing the vertical screws. * * • The patent to Jacquin does 
not anticipate, because there are no cylindrical surfaces on the bearing blocks 
which are engagea by the vertical screws. * » » None of the références 
shows a bearing box having cylindrical surfaces upon the bearing box which 
are surrounded by flanges." 

The patentée himself thus insisted upon the importance of thèse 
cylindrical surfaces, and dépended upon them to distinguish his claims 
patentably from the prior art. Evidently without the inclusions of 
this spécifie élément the claims would not hâve been allowed. Defend- 
ant's structure omits this essential cylindrical seat. In doing so the 
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structure becomes identical with the prior art so far as tlie Wood 
patent is concerned. 

The prayer of the bill is denied, and the bill dismissed, at the cost of 
the complainant. 



LUTEN V. MacAFEE et al. 

(District Court, M. D. Pennsylvania. June 8, 1913.) 

No. 85. 

Patents (§ 261*)— Infringement — Licensb. 

A défendant cannot be charged with Infringement of a patent, when 
the patented article was sold hlm by the patentée with lieense to use the 
same even though the considération agreed upon has not been paid. 

[Ed. Kote. — For other cases, see Patents, Cent. Dig. § 364; Dec. Dig. 
§ 261.*] 

In Equity. Suit by Daniel B. Luten against D. J. MacAfee and S. 
B. MacAfee. Decree for défendants. 

Jones, Addington, Ames & Seibold, of Chicago, 111., for complain- 
ant. 

Mills & Schrier, of Athens, Pa., and Lilley & Wilson, of Towanda, 
Pa., for défendants. 

WITMER, District Judge. This is a suit brought by Daniel B. 
Luten against D. J. MacAfee and S. B. MacAfee, doing business under 
the name and style of the MacAfee Concrète Company, under letters 
patent Nos. 818,386, 853,202, and 853,203, taken eut and owned by 
Daniel B. Luten, the complainant, upon his invention for reinforcing, 
by iron and steel rods, concrète arch bridge structures. 

The inventions embodied in thèse patents and covered by the claims 
thereof were used by the défendants in the construction of a concrète 
bridge, erected by the défendants for the county commissioners in the 
fall of 1908 on the dépôt road over Middle creek, Wyalusing town- 
ship, Bradford county, Pa. The bridge was constructed under a con- 
tract with the commissioners and under spécifications and plans pro- 
viding as f ollows : 

"The type of bridge construction contemplated by thèse plans and spécifica- 
tions is covered by letters patent and applications for letters patent, owned 
by the National Bridge Company, of Indianapolis, Ind. Sald company will 
contract with any contracter to furnish the steel specifled, with shop work 
complète, f. o. b. Wyalusing, Pa., together with the necessary working draw- 
Ings, and the lieense to erect the bridges specifled, for the following amount, 
to wit: 1218." 

The National Bridge Company, of which the complainant, D. B. 
Luten, is président, did furnish the défendants the patented reinforc- 
ing steel working drawings and lieense to erect a bridge ; the défend- 
ants agreeing to pay the sum of $218, as specified. There can be no 
question about the agreement between the Bridge Company, acting 

*Por other cases see same topio & § ndmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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by and through its président, and the défendants as appears from the 
correspondence in évidence. 

The complainant contends, however, though the défendants were 
supplied with the structural steel, and license to use the same, they 
hâve neglected and refused to pay for it. The défendants, on the oth- 
er hand, contend that they did make settlement for the amount in- 
volved with the agents of the National Bridge Company, Messrs. E. 
R. Booth and W. N. Conger, of Owego, N. Y., claiming to be mem- 
bers of the Owego Bridge Company and Owego Concrète Company. 
Whether or not this settlement was made, as contended by the défend- 
ants, or whether sufficient considération passed between the parties, by 
way of settlement, is a matter that may be settled hereafter in a man- 
ner affording the défendants the opportunity of trial by jury. 

It clearly appears that there has been no wrongful invasion or in- 
fraction of the plaintiff's rights under his letters patent. It cannot be 
said that there was infringement by the défendants in making use of 
the patented article sold them by the patentée, with a license to use the 
same in manner contemplated, for a considération specified ; the élé- 
ments of infringement, the invasion or infraction of plaintiff's rights 
to the monopoly, being wanting. The infringement of a patent is the 
unauthorized making, using, or selling of the invention during the 
life of the patent. There is no infringement where its use is author- 
ized by the owner. Holmes v. Kirkpatrick, 133 Fed. 232. 66 C. C. A. 
286; Hanifen v. Lupton, 101 Fed. 462, 41 C. C. A. 462; American 
Graphophone Co. v. Talking Mach. Co., 98 Fed. 729. 39 C. C. A. 245 ; 
Pelzer v. Binghamton, 95 Fed. 823, 37 C. C. A. 288 ; Sprague Electric 
R., etc., Co. V. Nassau Electric Co., 95 Fed. 821, 37 C. C. A. 286; 
Blakey v. National Mfg. Co., 95 Fed. 136, 37 C. C. A. 27; Dibble v. 
Augur, Fed. Cas. No. 3,879, 7 Blatch. 86 ; [ordon v. Dobson, Fed. Cas. 
No. 7,519, 2 Abb. U. S. 398, 4 Fish. Pat. Cas. 232, 7 Phila. 533. 

Furthermore, it is not proven or charged in the bill that there is 
such threatened infringement as entitles the complainant to relief in 
this court. 

The bill is dismissed, at the cost of the complainant. 



In re ROBINSON. 

(District Court, D. Idaho, N. D. June 19, 1913.) 

Bankkuptcy (§ 396*) — Exemptions — Tools and Appliaxces — Electbic 
Motor — Lathb — "Implements." 

Where a bankrupt was a pol.yarti.st and used an clectric niotor and a 
lathe in liis liuslness, they were properly regarded as '•implements" 
wlthin Idaho Kev. Codes, § 4480, exerapting the tools or implements of 
a mechanic or artisan necessary to carry on his trade not exceeding 
$500 in value. 

[Ed. Note. — For other cases, see Banlîruptcy, Cent. Dig. §§ C59-C68: 
-Dec. Dig. § 396.* 

For other définitions, see Words anrl Phrases, vol. 4, pp. 3424-3426. j 



*For other cases see same topic &. § numbek in Dec. £ A.m. Digs. 1907 to date, & Rep'r Indexes 
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2. Bankeuptcy (§ 396*) — Exemptions — Statutes — Construction— Tools ok 
Implements. 

Idaho Kev. Codes, § 4480, pi'ovides tliat the tools or implements of a 
inecliauic or artisan necessary to carry on his trade not exceeding §500 
in value are exempt from exécution. Hcld, tliat wliere a bankrupt was a 
polyra-tist, and had tools api)roi)riate to blaeksniltliing, carp(>nteriug. and 
electrical work, ail of which lie used in his business, be was not limited 
to tbe sélection as exempt of tools and appliances applicable to a single 
trade, but was entitled to sélect as exempt tools and appliances without 
référence to the trade to which they were applicable, so long as their 
value in gross did not exceed the statntory limit. 

[Ed. :\ote. — For other cases, see Bankruptcy, Cent. Dig. §§ 659-668; 
Dec. Dig. § 396.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of J. L. 
Robinson. The référée set aside certain personal property of the 
bankrupt as exempt under the state law, and the trustée files a pétition 
to review. Affirmed. 

Whitla & Nelson, of Cœur D'AIene, Idaho, for trustée. 
McFarland & McFarland, of Cœur D'Alêne, Idaho, for bankrupt. 

DIETRICH, District Judge. By this proceeding the trustée in 
bankruptcy seeks the review of an order made by the référée on the 
24th day of April, 1913, setting aside certain personal property of the 
bankrupt as exempt under and by virtue of section 4480 of the Idaho 
Revised Codes. By this provision of the statute "tools or implements 
of a mechanic or artisan necessary to carry on his trade, not exceed- 
ing in value the sum of five hundred dollars" are exempt from ex- 
écution. The property described in and set aside by the order consists 
of a large number of différent articles of personal property, some of 
them being tools or appliances generally used by blacksmiths, and 
some of them being more particularly required by electricians, and 
others being more commonly used by carpenters, and still others re- 
lating to varions trades, and some being in common use in several 
callings. 

[ 1 1 Among the articles are an electric motor, and a lathe, which, 
because of their size and character, it is contended by counsel for the 
trustée should not be classed as "tools" or "implements"; but while 
it is impossible to lay down any gênerai rule on the subject, and it is 
sometimes difficult to distinguish between a tool or implement upon 
the one hand and a machine upon the other, I am inclined to think that 
under the circumstances, and considering the purpose for which they 
are used by the bankrupt, together with their size and character, they 
mav properly be classed as "implements" under the statute. In re 
Robb, 99 Cal. 202, 33 Pac. 890, 33 Am. St. Rep. 48. 

[2] But the point most earnestly urged is that, under the statute, a 
debtor must confine his claim of exemption to tools or implements 
designed for and used only in one distinct, specialized trade or calling, 
and that, therefore, the bankrupt hère cannot claim as exempt black- 
smith tools, and carpenter tools, and electrical tools, but he must elect 
between the several trades, and confine his claim to those used in the 

•For other cases see same topic à § number in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
206 F.— 12 
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one so chosen. It is not pretended that the Suprême Court of the 
State has ever construed the statute in this respect, and, moreover, 
there are apparently very few, if any, reported décisions from other 
States involving the précise point. There are cases which hold, and 
properly, I think, that where, by the exemption statute, the tools or 
implements pertaining to any given trade are specifically named and 
expressly exempted, or where tools or implements in any specified 
trade, of a prescribed maximum value, are exempted, the debtor raust 
confine his claim to the one trade ; or, in other words, to one class of 
exemptions. He cannot claim exemptions to the fuU value allowed 
by the statute in more than one class. But such cases are to be dis- 
tinguished from that presently under considération. The statute does 
not prescribe that certain specified tools of a blacksmith, or of a car- 
penter, or of an electrician, are exempt, or that a carpenter may claim 
exemptions to the amount of $500, and a blacksmith may claim exemp- 
tions to a like amount. Nor is the bankrupt hère insisting upon more 
than one exemption. He is not claiming $500 worth of tools as a 
blacksmith, and another $500 worth as a carpenter, and still another 
$500 worth as an electrician. The aggregate value of ail of the ex- 
emptions for which he asks does not exceed $500; he is therefore 
claiming but a single exemption, in a single class, and undoubtedly his 
claim is within the spirit of the law. The statute under considération 
provides certain exemptions for farmers, but thèse constitute an en- 
tirely distinct class. As another class it prescribes exemptions for 
miners, and as still another class certain spécifie exemptions are al- 
lowed to a drayman or truckman. Doubtless a debtor cannot claim 
exemptions in différent classes, but the articles which were hère al- 
lowed by the référée as exempt, while pertaining to différent trades, 
ail fall within one class : they are the tools or implements of a me- 
chanic or artisan. That being the case, no cogent reason is apparent 
for compelling the debtor to make the élection insisted upon by the 
trustée. So far as appears, the debtor was actually using ail of the 
tools or implements as an artisan or mechanic in making his living. 
He was in the gênerai repair business, a "jack of ail trades," as he put 
it, and naturally required a great variety of tools ; but such a trade or 
calling is quite as legitimate, and perhaps no less useful to society, and 
possibly quite as efficient as a means of earning a livelihood for the 
debtor and his family, as is a trade or calling more highly specialized. 
Suppose that in a sniall community, where there is not a sufficient 
amount of either carpenter's work or painting to engage ail of the 
time of one man, a mechanic qualifies himself to render efficient serv- 
ice both as a carpenter and a painter, and purchases the necessary tools 
and appliances for carrying on both Unes of work, and in fact follows 
both trades, and dépends for his livelihood upon his earnings in both ; 
is there any reason either in the spirit or in the letter of the statute, 
when fairly construed, why he should not be permitted to claim as 
exempt, up to the value of $500, the tools of both callings ? None is 
apparent ; but that is substantially the case hère. 

It is accordingly thought that the referee's order was proper, and 
it will be affirmed. 
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THE SAKTA CLARA. 

(District Court, S. D. New Tort. June 27, 1913.) 

No. 63. 

1. Seamen (§ 29*) — Action fob Personal Injuries — Défenses — Pleading. 

Where, in a suit in rem by a seaman to recover for Personal injuries, 
the claimant intends to rely upon the fact that ttie ship belongs to a for- 
eign country, uncJer wliose laws an action in rem for sucli injuries can- 
uot be maintained, notice of sucti défense niust be given in tlie pleadings. 

[Ed. Note. — For other cases, see Seameu, Cent. Dig. §§ 186, 188-194; 
Dec. Dig. § 29.*] 

2. Seamen (§ 29*) — Injuries — Liability of Vessel. 

A seaman, injured in the service of the slilp, is entitled to wages and 
maintenance and cost of cure, at least to the end of the voyage, without 
référence to the question of négligence, and to Indemnity where hls in- 
juries resuit from unseaworthiness of the ship. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 186, 188-191; 
Dec. Dig. § 29.*] 

3. Seamen (§ 29*) — Injuries — Liability of Vessel. 

Llbelant, a seaman, was injured whlle deseending in the dark from 
the bridge deck to the bunker, by losing his balance through a lurch of 
the ship aud falling dovvn a hatchway. He was familiar with the situa- 
tion, and had used the same way for some months. Tho shii) was of a 
usual construction, and there were no defects in equipment or appliances 
whlch caused the Injury. Held, that the failure to provide lights oi- 
handralls or other protection around the hatch dld not render her un- 
seaworthy, and that llbelant was not entitled to recover compensation 
for his injury. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 186, 188-194; 
Dec. Dig. § 29.*] 

In Admiralty. Suit by Juan Veiga against the steamship Santa 
Clara; Joseph H. Trachy, claimant. Decree for libelant. 

Black, Varian, Bigelow & Somers, of New York City, for libelant. 
Convers & Kirlin, of New York City (John M. Woolsey, of New 
York City, of counsel), for claimant. 

WARD, Circuit Judge. [1] The libel is in rem for personal inju- 
ries to a fireman on the Santa Clara, and asks for full indemnity and 
such other and further relief as the libelant may be entitled t© in the 
premises. This prayer, in analogy to the practice in equity, entitles 
the libelant to any relief appropriate to the case stated in the Hbel. If 
found not entitled to full indemnity, he will be allowed wages and ex- 
penses of maintenance and cure, at least to the end of the voyage. 

The answer put in issue only the allégations of the libel, and set up 
an affirmative défense that the libelant's injuries were due to his own 
négligence or that of his fellow servants, and not to any fault or nég- 
ligence of the steamer or her owners. 

At the trial the claimant asked leave to amend the answer by ai- 
leging that the steamer was British, with a view of proving that under 
the British law the libelant was entitled to no lien, and therefore could 
not maintain this action. The Lamington (D. C.) 87 Fed. 752. Nei- 
ther the claim, nor the stipulation, nor the answer gave any intimation 

*FoT other cases see same topic & § numbbr in Dec. & Âm. Cigs, 1907 to date, & Rep'r Indexes 
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that the steamer was British, or that the British law would be relied on 
to defeat the libelant because of bis niethod of procédure. Sucb plead- 
ing would deceive many, if not niost,' of the practitioners at this bar, 
and might leave an ignorant seanian with a good case without reniedy 
after the steamer had left the jurisdiction. When a shipowner in- 
tends to rely upon such a défense, it is but fair to notify the oppo- 
site party of it in the pleading, and not to lead the unwary into a trap. 
Therefore I refused to allow any amendment, and will dispose of the 
case on the issues actually joined. 

The libelant was hurt while on bis way from the bridge deck through 
the fidley to the coal bunker at about 5:20 a. m. December 19, 1912. 
He had gone up to shift a ventilator, so as to give more air in the 
stoke hole, and was returning to bis work in the port coal bunker. The 
morning was dark and stormy ; the fidley very dark and without any 
artificial light whatever. The hatcli through which he was to descend 
by the first ladder from the bridge deck to the 'tween decks was about 
2 feetô inches long and 17 inches wide. The cover of it was kept per- 
nianehtly open by being fastened to the bulkhead. The floor of the fid- 
ley was of iron grating. In feeling bis way with his foot, the libelant 
lost his balance through a lurch of the ship and fell, striking his right 
shoulder against the cover fastened against the bulkhead, and sus- 
tained painful injuries, from which he bas not yet recovered, and 
which are likely to last for some time to corne. There was no hand- 
rail or other protection around the hatch, nor any artificial light in the 
room. 

[2] The relation of seamen to shipowners is peculiar. By the mar- 
itime law the seaman injured in the service of the ship is entitled to 
wages and maintenance and cost of cure, at least to the end of the 
voyage, without any référence whatever to the question of négligence, 
either upon his own part, or upon that of his fellow servants, or upon 
that of the owners. The single exception grafted out of humanity up- 
on the law of the sea is to give the seaman indemnity from the vessel 
where his injuries resuit from unseaworthiness of the ship. The Os- 
ceola, 189 U. S_. 158, 23 Sup. Ct. 483, 47 L. Ed. 760. Thisdecision 
was lately considered by the Circuit Court of Appeals for this circuit 
in The Steamship New York, 204 Fed. 764. 

[3] Therefore the sole question in the case is: Did the absence of 
the safeguards mentioned make the Santa Clara unseaworthy? No 
appurtenance upon which the seaman had a right to rely gave way 
through a def ect, either original or supervening, as has been generally 
the case where indemnity has been allowed. The default was in the 
entire failure to furnish appurtenances which are now claimed to bave 
been necessary to make the ship seaworthy. The libelant was perf ect- 
ly familiar with the situation. He had used this particular method of 
going to and coming from the stoke hole for more than four months. 

Uncovered holds and hatches are common in ships. The calling of 
seamen involves danger and requires care and skill. Owners are not 
obliged to furnish the best, safest, and mosi convenient structures. 
While they may be in this case chargeable with négligence, I do not 
think it is such négligence as amounts to making the vessel unsea- 
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vvorthy. The appurtenances not supplied, though appropriate and dé- 
sirable, cannot, I think, be called necessary. 

There will be an interlocutory decree in favor of the libelant for his 
wages and the cost of his maintenance and cure, if any, up to the end 
of the voyage, and, if not agreed upon, the usual order of référence. 



SEABOARD AIR IJXE RY. v. RAILROAD COMMISSION OF GEOUGIA 

et al. 

(District Court, N. D. Georgla. May 15, 1913.) 

Uailroads (§ 9*) — PowEKS oî- State <,'o\rMissioN — Requiking Physical Con- 

HECTIOX ^>ETWE!î^f I.INE.S — KeVIEW OF ORIIER. 

A State raiîruacl (.■Diiiuilssion liaving the right to require a physical 
eoiinectiou ii':ule I ftnft'ii two railroart liiies. if siich an ovdev is fair atid 
re.Hsonable, its euforcement cannot be enjolned liy the covu'ts : and the 
fact that it wiil cause some sniall loss to one of the roads at first is not 
sufîicient to estahlish its unreasonableness. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. §§ 12-19 ; Dec. 
Dig. § 9.*] 

In Equity. Suit by the Seaboard Air Line Railway against the Rail- 
road Commission of Georgia and others. Decree for défendants. 

W. G. Loving and Watkins & Latimer, ail of Atlanta, Ga., for com- 
plainant. 

Hines & Jordan, of Atlanta, Ga., for défendant. 

NEWMAN, District Judge. The Raiiroad Commission of Georgia, 
on the 12th day of July, 1912, passed an order requiring the Seaboard 
Air Line Railway and the Lawrenceville Banch Raiiroad, within four 
months, to make and maintain a physical connection at Lawrenceville, 
Ga. The Commission did not fix the spécifie place for the connection, 
nor did it prescribe who should pay therefor ; but it expressed the 
opinion that the expenses of construction and maintenance should be 
borne equally by the tvvo railroads. 

This suit is brought to enjoin the enforcement of this order. It is 
conceded by counsel that this is not a case coming within section 266 
of the new Judicial Code (Act March 3, 19n, c. 331, 36 Stat. 1162 
[U. S. Comp. St. Supp. 1911, p. 236]), amended by the act of March 
12, 1913, requiring three judges, and no attack whatever is made upon 
the constitutionality of the act of the Législature of Georgia author- 
izing the Raiiroad Commission of Georgia to require physical connec- 
tions betvveen railroads. Code Ga. 1910, § 2664. This Code section is 
taken from the act of August 22, 1907. Laws Ga. 1907, p. 76, § 7. 

The right of state raiiroad commissions to require such physical con- 
nection has been fullv sustained by the Suprême Court of the United 
States in Wisconsin, etc., R. Co. v. Jacobson, 179 U. S. 287, 301, 21 
Sup. Ct. 115, 45 L. Ed. 194, and in State of Washington ex rel. Ore- 
gon R. & Nav. Co. v. Fairchild, 224 U. S. 510, 32 Sup. Ct. 535, 56 L. 
Ed. 863. In the latter case the right of the raiiroad to appeal to the 

*For other cases see same topic & § nomber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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courts is also fully recognized and sustained; tliis right having been 
also recognized in the Jacobson Case. 

Considérable évidence bas been offered on the hearing hère as to 
the necessity for this connection, particularly as to the necessity for it 
with référence to the transportation of freight, and more especially 
with référence to the transportation of freight in car load lots. This 
évidence does not show that the Seaboard Air Line Railway would be 
benefited by this connection; indeed, it may be admitted that it cornes 
very near showing the contrary, as to immédiate results, at least. The 
fact, however, that the Seaboard Air Line Railway would suffer some 
small loss by reason of this connection at first is no reason why the or- 
der is not valid. Atlantic Coast Line R. Co. v. North Carolina Corpo- 
ration Commission, 206 U. S. 1, 27 Sup. Ct. 585, 51 L. Ed. 9,33, 11 
Ann. Cas. 398. 

Admitting that the Commission can make orders that are fair and 
reasonable in character, it should appear satisfactorily hère, in this de 
novo investigation and application for an injunction, that the order 
of the Commission is not reasonable in character under ail the circum- 
stances shown in the matter. The Seaboard Air Line Railway con- 
tends hère that to enforce the order of the Commission would require 
quite a large expenditure, something like $10,000, while the Commis- 
sion bas put in évidence a plan by which it is claimed the connection 
can be made for something like $1 800, under $2,000 anyhow. I am 
satisfied from statements of counsel made in the case that the Com- 
mission is perfectly satisfied with this connection last named. Counsel 
for the Commission bas stated in open court that the Commission 
would not ask this connection to be made if it required the expenditure 
of anywhere near $10,000, but claims that the work can be done and the 
connection made for a much smaller amount. I bave no doubt, from 
what appears hère, that if the Seaboard Air Line Railway will appear 
before the Railroad Commission a proper arrangement will be made 
for making the connection at a very reasonable expense. 

It is unnecessary to go extensively into the évidence adduced hère. 
I do not think that the complainant bas shown, even as to the matter of 
carriage of freight, that the order of the Commission is so unreason- 
able as to justify interférence by this court. It seems that until re- 
cently the road from Lawrenceville, on the Seaboard Air Line Rail- 
way, to Sewanee, on the Southern Railway, was a narrow-gauge road, 
but that it has now been widened to the standard gauge of both the 
Southern and Seaboard main lines. This being true, it seems to me 
that, upon the face of the whole matter, there should be some physical 
connection between thèse two roads. The public interests may at any 
time be such as to require the taking of trains over this line, which 
necessity may arise from various causes which may well be anticipated. 

Counsel for the railroad contend that this court would hâve no right 
to consider any other grounds for sustaining this order of the Com- 
mission than those upon which the Commission acted. Of course, it is 
a de novo investigation, and this matter appears upon the very face 
of the proceeding. This Lawrenceville Branch Railroad, from Se- 
wanee, on the Southern, to Lawrenceville, on the Seaboard, being now 
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of standard gauge, enters the city of Lawrenceville, and, although the 
two roads enter the same town, there is now no physical connection 
whatever between them. As the connection can be made at compara- 
tively Httle expense, it seems to me that the Railroad Commission was 
fully justified in making the order that it did. At ail events it cannot 
be called an unreasonable order, under ail the facts connected with the 
matter. 

The application for an injunction is denied. 



BOLTON STEAM SHIPMNG CO. v. CROSSMAN et al. 

(District Court, S. D. New York. July 1, 1913.) 

No. 65. 

1. ShIPPING (§ 116*) — LlABILMY DP VESSEL FOR SHORTAfiE OF CARGO — EVI- 

DENCE. 

Tlie reeeipt of a specified iiuniber of packages by tlie master makes a 
prima facie case against the ship, wliere a smaller number is delivered; 
but the ship will be discliarged if he is able to show that he dellvered ail 
that he actually reeeived. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 220, 435 ; Dec. 
Dig. § 116.*] 

2. Shipping (§ 116*) — Short Delivery of Cargo — Evidence Oonsidebed. 

Evidence considered, and Ueld not sufficient to exonerate a shlp from 
liability for a short delivery of a cargo of coffee from Antwerp to New 
York, on the daim that she did not receive the number of bags called 
for by the bill of lading. 

[Ed. Note.— For other cases, see Sliipping, Cent. Dig. §§ 226, 435 ; Dec. 
Dig. § 116.»] 

3. Shipping (§ 140*) — Contract Exempting Carrier from Liability foe Nég- 

ligence — Harter Act — Spécial Carrier. 

The provisions of Harter Act Feb. 13, 1893, c. 105, § 1, 27 Stat. 445 
(U. S. Comp. St. 1901, p. 2946), making invalid contracts relieving a car- 
rier froiii liability for négligence, apply to a spécial as well as a cc4n- 
mon carrier. 

[Ed. Note. — For other cases, see Sliipping, Cent. Dig. §§ 493-495; Dec. 
Dig. § 140.*] 

In Admiralty. Suit by the Bolton Steam Shipping Company against 
George W. Crossman and Herman Sielcken. Decree for respondents. 

Convers & Kirlin, of New York City (John M. Woolsey, of New- 
York City, of counsel), for libelant. 

Burlingham, Montgomery & Beecher, of New York City, for re- 
spondents. 

WARD, Circuit Judge. The libel is iiled by the owners of the 
steamer Ribera to recover from the holder of the bill of lading $636.- 
08, balance of freight due on cargo of coiïee in bags, Antwerp to New 
York. Two bills of lading were signed by the master, which called 
in the aggregate for 56,864 bags, while the tally made by the ship's 

•For other cases eee same topic & % ncmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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agents after the cargo had been discharged hère and as it was re- 
moved f rom the wharf called for 56,834 bags. 

Article 6 of the Hbel allèges that the whole cargo received at Ant- 
werp has been delivered at New York, which is denied in the answer. 
Articles 7 and 8 of the libel allège that the parties, in lieu of weighing 
the cargo at New York, agreed that the weight was 7,418,792 pounds, 
and further allège that the freight earned at 12s. 6d. per 20 hundred- 
weight is $10,080.78, of which only $9,444.70 hâve been paid ; the re- 
spondent ref using to pay the balance of $636.08. 

The answer admits the allégations of articles 7 and 8, but dénies 
that any balance of freight is due, and sets up as a separate and inde- 
pendent défense the short delivery of 30 bags of coffee, of a value of 
$636.08. 

If the respondent's admission of the allégations of articles 7 and 8 
of the libel are to be taken literally and separately, the libelant's case 
would be expressly admitted. Taken, however, with the déniai of the 
allégation of article 6 that the whole cargo shipped had been delivered, 
and with the déniai that any balance of freight is due, and with the 
défense of short delivery, the admission must be construed as meaning 
only that the freight claimed would be due and payable if the whole 
cargo shipped had been delivered. Indeed, this question of short de- 
livery is the only issue involved. 

[1] The parties would like a décision which will fix the rule in ail 
cases of short delivery. This is as impossible as to lay down a rule 
which will fix négligence in ail cases. Each dépends upon its own cir- 
cumstances. The receipt of a specified number of packages by the 
master créâtes a prima facie case against the ship; but the ship will 
be discharged if he is able to show that he delivered al! that was ac- 
tually received. He may show that the figures in the bill of lading 
were the resuit of errors in addition, or errors in tallying, or of con- 
fusion of similar cargo. 

[2] Both parties appear to agrée that the tally made in New York 
was correct ; that is to say, that the actual number of bags received by 
the respondent was 30 short of the bill of lading number. If the ship's 
duty was discharged when it delivered the bags over the si de, as the 
libelant contends, and she did deliver ail tliere were on board, her 
owners should explain why the bills of lading call for 30 bags more 
than were delivered. The testimony satisfies me that a very careful 
tally was kept at Antwerp as the bags went into the sling. The ship 
was fully loaded before ail on the last wagon could be taken aboard. 
The libelant argues that the bills of lading by error called for thèse, 
which were intended to be loaded, but which were not. Precisely the 
contrary seems to me to be the f act, because there was a déduction 
made from one of the bills of lading of 16 bags, which were evidently 
the bags intended to be shipped, and which were not shipped. This 
shows care, but in no way explains an overage of 30 bags. There is 
évidence that the customs officers at Antwerp also kept a tally. The 
libelant should hâve examined them, and also the shippers, to ascertain 
from their accounts what number of bags went on board. Commer- 
cial transactions are made in reliance upon ships' documents, and any 
doubt as to their correctness should be resolved against the ship. 
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[3] The libelant contends that, because it is a spécial and not a 
common carfier, it is excused for négligence under the provision of 
the charter party . 

"Ail goods to be brought to and taken from alongside at merchaut's risk 
and expense." 

Assuming that this covenant is incorporated by référence in the bill 
of lading, and that it amounts to an exemption of the carrier for its 
own négligence, it is no défense. There is no évidence that 30 bags 
shipped vi^ere lost by the carrier's négligence. The libelant's conten- 
tion is that it never received them. Moreover, under section 1 of the 
Harter Act, any clause in the bill of lading relieving the carrier, 
whether common or spécial, from liability for loss arising from nég- 
ligence in proper custody, care, or delivery of merchandise committed 
to its charge, is void. 

The libel is dismissed, with costs. 



In re NATIONAL MAEBLE & GRANITE CO. 

(District Court, N. D. Georgia. April 29, 1913.) 

No. 3,097. 

Bankruptcy (§ 348*)^Debts Estitled to Pbiority — Wages Due "Travel- 
ING Salesman" — "Wages." 

Claimaut, who was a traveling salesman for anotlier concern, had an 
agreement with the bankrupt, which was a manufacturer of monuments, 
that he should receive 15 per cent, on the price of monuments sold by 
bim as a commission, to be pald when the monument was set up and 
pald for. He contracted for the sale of a monument some 10 months 
before the bankruptcy, and it was set up and paid for about a month 
before. Held, that he was a "traveling salesman," and that his commis- 
sion was "wages" earned within three months, entitled to priority under 
Eankr. Act July 1. 1S98, c. 541, § G4b (4), 30 Stat. 563 (U. S. Comp. St. 
1901, p. 3447) as amended by Act -lune 15, 1906, c. 3333, 34 Stat. 267 
(U. S. Comp. St. Supp. 1911, p. 1507). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 536; Dec. 
Dig. § 348.* 

For other définitions, see Words and Phrases, vol. 8, pp. 70S2, 7083. 
7369-7373, 7831.] 

In the matter of the National Marble 8t Granité Company, bank- 
rupt. On certificate of référée relating to claim of C. A. Brock. Al- 
lowed as pref erred claim. 

Batchelor & Higdon, of Atlanta, Ga., for petitioner. 
Smith, Ilammond & Smith, of Atlanta, Ga., and D. W. Blair, of 
Marietta, Ga., for trustée. 

NEWMAN, District Judge. In this case C. A. Brock proved a claim 
for 15 per cent, commission on $1,700, the price of a monument sold 
by him for the bankrupt Company. Brock was a traveling man for an- 
other concern, but he had an agreement and understanding with the 
bankrupt company that he was to hâve 15 per cent, on monuments 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sold by him, as commission, to be paid him when the monument wa'; 
set up and paid for, The monument was sold, or the agreement wa» 
made with Mr. and Mrs. J. M. Cartledge, the purchasers, in March. 
1911. The monument was delivered, put up, and paid for some time in 
December, 1911, and the bankruptcy proceedings were instituted iiT 
January, 1912. 

There is no question but that the monument was delivered and paie 
for within three months before the date of the commencement of th^ 
bankruptcy proceedmgs, and no question is made in this case, as I un- 
derstand it, but that Brock comes within the statute and "was a trave!- 
ing salesman, and no question is made but that commissions due sales- 
men for sales made by them are "wages" within the meaning of section 
64 of the Bankrupt Act with référence to those entitled to priority. 

"The term 'wages' should be constnied ni a bi'oad and gênerai sensé as 
meaning compensation for services rcndered." Collier on Bankruptcy (Otb 
l'A.) p. 902. 

In the Case of the New England Thread Company, 158 Fed. 788,, 
89 C. C. A. 285, in a décision by the Circuit Court of Appeals for the 
First Circuit, the headnotes explain what was decided as follows : 

"Olaimant was cniplo.ved by the banknipt as a salesman under a contract 
■.vliich assigned hini certain territory and cities thronghout the country In 
whlch he obligated hiniself to take proper care of the trade. He was paid 
entirely by a commission on sales made, and established an office in Boston 
at his own expcnse. A circular was sent ont by the bankrupt anuounclng bis 
employment as its si)ecial représentative in the United States, and directing 
that ail orders he sent to his office. He exercised full discrétion as to when 
and where he should travel and also received orders as his office. Held, 
that be was a traveling salesman within the meaning of Bankr. Act July 
1, .189S, c. 541, S 641) (4), :!0 Stat. 56:î (U. S. Comp. St. 1901, p. 3447), as 
amended Act ,Tune 1.5, lOOfi, c. 3:î3:5, .'M Stat. 267 (U. S. Comp. St. Supp. 1911, 
]). 1507), and entitled to priority thereunder for commissions earned within 
tliree months prior to the bankruptcy not exeeeding $300." 

■■Commissions paid to a traveling salesman for his services are 'wages,' 
witliin Bankr. Act .Tnly 1, 1808, c. 541, § 64b (41. ,30 Stat. 563 (U. S. Comp. 
«t. 1901, p. 3447), as amended Act .Tune 15, 1906, c. 3333, 34 Stat. 267 (U. 
S. Comp. St. Suiip. 1911, p. 1.507)." 

The only point insisted upon hère is that the $255 was not "earned" 
within the three months before the date of the commencement of the 
proceedings in bankruptcy. He is entitled, under section 64b, to wages 
not exeeeding $300 if the same were "earned" within three months 
before the date of the bankruptcy proceeding. 

It is perfectly clear that Brock was not entitled to his compensation 
until the monument was erected and paid for ; ail the testimony shows 
that, although he made the contract for the sale of the monument some- 
thing like ten months before the bankruptcy proceeding, he was not 
to receive anything at ail for his services in connection with the sale 
of the monument until the company received the money for it. 

I cannot escape the conclusion that his commission was not "earned" 
imtil the monument was paid for. He was to receive the commission 
when the monument was paid for, and only when it -was paid for. He 
could not bave required or èxpected the company to pay him until the 
monument was paid for and the money for it received. A part of the 
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contract under which he was to be entitled to his commission, and as 
necessary to his earning the same as any other part, was that the par- 
ties purchasing the monument should accept and pay for it. Therefore 
I do not see how he could hâve earned it until it had been demonstrat- 
ed that the people to whom he made the sale would go on and carry 
out their contract and pay his employer for the same. 

In accordance with the above, the référée is directed to allow the 
claim of C. A. Brock as g preferred daim under section 64b of the 
Banknipt Act, 



In ^ XOUNG. 

REYNOLDS v. DAVITÏE. 

(District Court, N. D. Georgia. April 11, 1913.) 

No. 18, in Equity. 

Bankbuftct (I 302*)— Action by Trustée — Eecovebt of Pbopertt Soi-d. 
Bankrupt, as a member of a partnersMp conducting a soda fountain 
business, jolned in a sale of the stock and fixtures to the father-in-law 
of his partner, and retired from the business, which was continued by 
his former partner alone, but In the flrm name. Held, that the fact that 
such partner thereafter contracted Indebtedness on the strength of his 
possession of the property aftorded no ground for attacking the validity 
of the sale by the bankrupt or his trustée. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 456, 457; 
Dec. Dig. § 302.*] 

In Equity. Suit by Hugh T. Reynolds, trustée in bankruptcy of D. 
H. Young, against J. S. Davitte. On demurrer to bill. Sustained. 

Dean & Dean and J. M. Hunt, ail of Rome, Ga., for trustée. 
Maddox & Doyal, of Rome, Ga., for défendant. 

NEWMAN, District Judge. This is a pétition by Hugh T. Reyn- 
olds, trustée in bankruptcy of D. H. Young, seeking to set aside a 
sale of certain soda fountain apparatus and other property from Bur- 
nett & Young to J. S. Davitte (Burnett and Young each having signed 
the bill of sale to J. S. Davitte individually). It seems from the allé- 
gations of the pétition and the conceded facts that on and before Sep- 
tember 8, 1910, B. F. Burnett and D. H. Young were doing business 
as partners under the name of Burnett & Young, making and selling 
cold drinks and operating a gênerai soda fountain business in the town 
of Rockmart, Ga. On said date, September 8, 1910, Burnett & Young 
sold out their entire stock, business, and fixtures to J. S. Davitte, of 
Rockmart, Ga., giving him a bill of sale signed in their individual 
names, as above stated. It further appears that on the date of this 
sale D. H. Young retired from the business, and the same was contin- 
ued by Burnett under the firm name of Burnett & Young. Burnett is 
alleged to be the son-in-law of Davitte. 

The ground now relied upon to set aside this sale seems, as I gather 
it, to be that Davitte left this property, the soda fountain, etc., in the 
possession of Burnett, and that Burnett created a large amount of 

*For otber cases see same toplc & § ndmb£r 1q Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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debts, amounting in ail to $3,649.34, and as I further understand it 
crédit was given for this amount on the strength of the possession by 
Burnett of this property. I do net see how the trustée in bankruptcy 
of Young can make this question in this way. Young concededly was 
not using the property after September 8, 1910, and the only way in 
which he could become liable at ail for thèse debts would be upon the 
gi-ound that he continued to allow Burnett to use his name. The pos- 
session of the property had nothing to do with that, and it seems to 
me to be a matter not at ail germane to the Young bankruptcy proceed- 
ing. Young was not in possession of the property, and whoever M'as 
deceived was deceived by the conduct of Burnett and Davitte. 

It would certainly be necessary for it to be determined that Young 
was liable for the debts made after he withdrew from the business. 
He cannot by putting them in his schedule of liabilities enable his trus- 
tée in this way to attack a situation that existed as between Burnett 
and Davitte. ït is stated in the amended pétition by Reynolds, trustée, 
filed November 21, 1912, that the debts created after September 8, 
1910 ($3,649.34), "was created by Burnett doing business in the firm 
name of Burnett & Young," and "at which time D. H. Young became 
physically retired, and as a matter of fact actually retired, from the 
business of Burnett & Young, and ceased ail connection therewith ; 
that is between himself and Burnett and Davitte, and he was no longer 
a member of the firm." The creditors whose debts were created prior 
to September 8, 1910, would dépend, as to this property, on the bona 
fuies of the sale from Burnett & Young to Davitte, whether it was for 
a présent considération and made in good faith. Any rights of the 
creditors whose debts were created after September 8, 1910, as to this 
soda fountain, etc., would only exist by reason of the fact that Davitte 
allowed it to remain in Burnett's possession, thereby causing persons 
giving crédit to believe it still belonged to Burnett. According to the 
pleadings, it never was in Young's possession after the date named 
and after he retired from the business. Any rights against him, as I 
hâve already stated, would dépend upon the use of his name, and not 
upon the rétention of possession of the property. 

Reynolds, standing in Young's shoes, would not hâve any rights 
at ail, because Young clearly, on the pleadings hère, would hâve no 
rigîit to rescind or to recover the property in question. It is only as 
the représentative of creditors that he would hâve any rights at ail, 
and acting in that capacity I do not think he has any rights for the 
reasons stated. 

The foregoing is without référence to the défense made that the bill 
of sale for personalty was not required to be record ed under the laws 
of Georgia, but that its record is simply permissible. 

I do not think this pétition can be maintained, and the demurrer to 
it is sustained. 
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BRIÏISH-AMERICAN TOBACCO CO., Limited, v. BRITISH- 
AMERICAN OIGAR STORES CO. 

(District Court, S. D. New Yorls:. June 6, 1913.) 

No. 59. 

Tbade-Makks and Teade-Names (§ 92*) — Unfaih Compétition — Rigut to 
Use of Cobpoeate Name. 

A bill by ttte Brltish-American Tobacco Company, Limited, a British 
corporation manufacturing tobacco products, whlcli it sells to jobbers 
and retailers only, hcld not to state a cause of action for an injunetiou 
against the Brltisli-Americau Cigar Stores Company, an American cor- 
poration selling tobacco products at retail only, to restraln it from us- 
ing tlie words "British-Aïuerlcan" in its eorporate title, wliere it was not 
alleged tliat the words liad acquired a secondary signiflcatlou in connec- 
tion with eomplainant's products, and the bill showed that the parties 
were not in compétition with each other. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dlg. §§ 102, 10,3 ; Dec. Dig. § 92.*] 

In Equity. Suit by the British-American Tobacco Company, Lim- 
ited, against the British-American Cigar Stores Compan}^ On motion 
to dismiss bill under equity rule 29 (198 Fed. xxvi, 115 C. C. A. xxvi). 
Motion granted. 

Nicoll, Anable, Lindsay & FuUer, of New York City, for complain- 
ant. 

Kearny & Dickinson, of New York City, for défendant. 

WARD, Circuit Judge. The bill allèges that the complainant, the 
British-American Tobacco Company, Limited, a British corporation, 
is and for some years past has been widely known both in this country 
and abroad as a manufacturer of tobacco products ; that, although its 
charter authorizes it to sell at retail, it does not do so, but for good 
reasons stated sells only to jobbers and retailers; that the défend- 
ant has very lately been incorporated under the laws of New Jersey, 
and admitted to do business in this state under the eorporate title Brit- 
ish-American Cigar Stores Company, and is engaged in the retail to- 
bacco business, selling to consumers solely. 

Although the names are not identical, and the complainant does 
only a wholesale and the défendant a retail business, it is difficult to 
resist the conviction that the défendant has used thèse words in its 
eorporate title in order to profit in some way by the eomplainant's rép- 
utation, if not in the sale of its goods, then in the placing of its cap- 
ital stock. If it had only wanted, as it allèges, a name descriptive of 
its intention to establish a chain of stores in Canada and the United 
States, other words, such as "Canadian-American Cigar Stores Com- 
pany" would hâve served as well. 

The bill challenges the right of the défendant to use the words 
"British-American" as a part of its eorporate title, and prays that such 
use may be enjoined. The words, being geographical, cannot be ap- 
propriated as a trade-mark. If the bill had alleged that they had ac- 

•For other cases see same toplc & § number jn Dec. & Am. Digs. 1907 to date. & Rep'r Indexes 
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quired a secondary signification in connection witli the complainant's 
products, and that the défendant was by using them selling its goods 
as the complainant's and getting the benefit of the complainant's busi- 
ness, an injunction might issue. But, on the contrary, the bill shows 
that the parties are not in compétition with each other, and expressly 
States as its grievance that jcbbers and retailers buy as little as possible 
of a manufacturer who competes with them by retailing. It is for 
this reason that it does not retail and does not wish to be thought to 
do so. Though the similarity of names may in this way injure the 
complainant with jobbers and retailers, who are confused thereby and 
led to suppose that the complainant is doing a retail business, I do 
not think this fact gives it the exclusive right to the use of the words. 
The motion to dismiss the bill is granted. 



UNITED STATES V. ATLAXÏIO COAST LIXE E. CO. 

(District Court, E. D. Kortli Carolina. July 9, 1913.) 

No. 23. 

1. rosT Office (§ 22*) — Railboad as Cakrieb of Mails — Nature of Service. 

A railroaci conipiiuy, enrrying tlie mailH uiider coiitvaet, Is not in re- 
spect to sucli service a comnion carrier, but is a public agency of tbe 
L'nited States, employeil in performing a governmental function. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 40, 41; Dec. 
Dig. § 22.*J 

2. Post Office (§ 21*)— Kailroad as Carrier of Mails— Eemedy for Brbach 

OF Contract. 

Eev. St. § 3902 (U. S. Comp. St. 1901, p. 2704), whlcli authorizes tlie 
Postmaster General to make déductions from the pay of contraetors for 
failure to perfonn service according to contract, and to impose fines upori 
theui for other dellnquencles, provides a summary remedy to the United 
States for breaches of such contracts, whicli is exclusive; and where such 
a déduction has been uiade from the pay of a railroad Company under 
a contract for trausporting over it.s road employas, equipmeut, and mails 
in postal cars, "because of the destruction of mail and equipment" in 
a wreck, the United States cannot also maintalu an action in the courts 
for damages, neither the government nor the Company being under any 
liability to the owners of mail destroyed or lost. 

\liâ. Note. — For other cases, see Post Office, Cent. Dig. §§ 27-39; Dec. 
Dig. § 21.*] 

3. Post Office (§ 21*)— Kailroad as Carrier of Mail-^Liability for Mail 

Matter Lost — Action by United States as Bailee. 

A contract by a railroad company with the Postmaster General to 
transport over its road cars containing mail matter in tlie custody of em- 
ployés of the postal service contemplâtes only the carriage of matter lavv- 
fuUy miiilable, and the Company cannot be held liable in an action for 
breach of the contract, brought by the United States as bailee, for the 
value of a package lost containing valuable articles, which was mailed 
in a foreign couutry in violation of the convention between that countr.v 
and the United States, and the contents of which package were not knowu 
to the government or the railroad company. 

[Ed. Note. — For other cases, see Post OfHce, Cent. Dig. §§ 27-39; Dec. 
Dig. § 21.*] 

*For other cases see saine topic & § kumber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



UNITED STATES V. ATLANTIC COAST LINB B. CO. 191 

4. Bailment (§ 21*) — Action by Bailee Agaixst Third Pebsons— Défenses. 

Where a bailee sues for the beneflt of the ballor for the conversion or 
loss of the bailed property by another, his right of action and extent of 
recovery are measured by tbose of the party for whose beneflt he sues, 
and the action is open to any défense which might be made against th(« 
bailor ; and this is especially true where the statutes of the state reqiiirt 
actions to be prosecuted by the real party in interest. 

[Ed. Note.— For other cases, see Bailment, Cent. Dig, §§ 91-102; Dca 
Dlg. § 21.*] 

5. United States (§ 129*) — Action for Benefit of Private Pebsons — Dé- 

fenses. 

Such rule is equally applicable to actions by the United States as for- 
mal plalntiff, but for the beneflt of private persons. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 117; Dec. 
Dlg. § 129.*] 

6. Bailment (§ 3*) — Responsibilitt of Bailee — Déception by Bailor. 

One cannot be made bailee of an article as to the nature or value of 
whlch, by the conduct of the bailor, in violation of the tenus of the con- 
tract, he was misled and decelved. 

[Ed. Note. — For other cases, see Bailment, Cent. Dig. §§ 18-20; Dec. 
Dlg. § 3,*] 

At Law. Action by the United States against the Atlantic Coast 
Line Railroad Company. Judgment for défendant. 

See, also, 189 Fed. 779. 

H. F. Seawell, Dist. Atty., of Carthage, N. C, and Chapman W. 
Maupin, Sp. Atty., of Washington, D. C, for the United States. 

George B. Elliott, Chas. A. Townes, and Davis & Davis, ail of 
Wilmington, N. C, for défendant. 

CONNOR, District Judge. Action for damages for loss of mail 
equipment and registered mail matter, while in transit over defend- 
ant's line of railroad. 

Plaintiff declared: (1) For destruction of mail pouches and other 
equipment, of the value of $135.85, the property of plaintiff, alleged 
to hâve been placed in the possession of défendant pursuant to a con- 
tract of carriage and destroyed by the négligence of defendant's em- 
ployés. (2) For destruction or loss of certain diamonds, of the value 
of $6,208.27, and other registered mail matter, of the value of $2.50. 
of which plaintiff was the bailee as registered mail matter, while in 
transit over defendant's road pursuant to a contract for carriage. 
(3) For that défendant negligently permitted its employés and others 
to couvert to their own use certain diamonds, while in the possession 
of défendant under a contract for carriage. 

Issues, arising upon the pleadings and set out in the record, were 
submitted to and answered by the jury, whereupon a stipulation was 
made between the parties that the judge upon the verdict, the facts 
found by the court from the dépositions and exhibits, and the admis- 
sions in the pleadings, should render such judgment as, in his opinion, 
was in accordance with law ; each party saving ail exceptions set out in 
the record. The court finds the following facts : 

Défendant opérâtes a line of railroad Connecting, at Weldon, N. C, 

*For other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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with other lines of road, froni the north, to the South Carolina state 
Une, and Connecting with other lines of road to the south. Pursuant 
to the provisions of acts of Congress, plaintiff, by its Postmaster Gen- 
eral, on February 13, 1900, entered into a contract with défendant, 
which was in force and effect at ail times thereafter to and including 
April 18, 1904, whereby défendant contracted to carry for plaintifï 
such foreign and domestic mail and mail equipment as was delÀ^ered 
to it in accordance with the acts of Congress and the régulations of the 
Post Office Department, over the Une of said road from Weldon, N. 
C, to the South Carolina line, known and designated as "Mail Route 
No. 118,002," at a stipulated price per mile. On said 18th day of 
April, 1904, there existed an authorized United States mail service, 
known and designated as the "Washington and Charleston Railway 
Post Office," extending from Washington, D. C, to Charleston, S. C, 
and thence south, of which said line defendant's railroad formed a 
part. 

On and prior to said date there was existing and in force a postal 
convention, entered into between the United States of America and 
the republic of France, whereby the former accepted and carried reg- 
istered mail, and other mail matter, originating in the territory of the 
latter, and ending in or passing through the territory of the former. 
By the terms and provisions of said convention certain articles, includ- 
ing diamonds and other jev/els, having a salable value, were prohibited 
from being placed in or sent through registered mail originating in 
France and coming to or passing through the United States. On or 
about the 8th day of April, 1904, the firm of Rousselon Frères & Co., 
résidents of Paris, France, placed in a sealed package, addressed to 
Garcia Corrugedo y Sabrino, at Havana, Cuba, 32 eut diamonds, and 
placed the said sealed package and registered same in the post office 
at Paris, France, for transmission through the mail, via the United 
States of America, to theaddressees at Havana. Said diamonds were 
sent to the addressees on consignment for sale for account of the 
owners. Said package, containing said diamonds, was so placed in the 
post office, and registered, in violation of the laws and postal régu- 
lations of the republic of France and of the terms and provisions of 
the postal convention concluded between the United States and the 
republic of France. Said package, in a pouch vi^ith other foreign mail, 
was brought from Paris to Havre by rail, and from Havre to New 
York in a steamship, as a part of the foreign mail, placed in the mail 
car, attached to the train of the Pennsylvania Railroad at Jersey City, 
and carried to Washington, D. C. It was there placed in the mail car 
attached to defendant's train No. 35, going south, April 18, 1904, 
over the route known as the "Washington and Charleston Railway 
Post Office." The mail pouch containing said registered package was 
placed in the mail car in charge of the railway postal clerks and other 
employés of plaintiff, to whom were assigned the usual powers and 
duties prescribed by law and the postal régulations for such clerks and 
employés. 

On the night of April 18, 1904, defendant's train No. 35 coUided 
with defendant's train No. 8, standing on defendant's track at Lu- 
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cama, a station on def endant's line of road in the state of North Car- 
olina. The collision was caused by the négligence of defendant's 
employés in charge of train No. 8, and not by the négligence of the em- 
ployés in charge of train No. 35. There was no évidence tending to 
show any defect in the construction or condition of defendant's track, 
engine, or equipment, headlight, brakes, or other ways and appliances ; 
nor was there any évidence tending to show any négligence on the 
part of défendant in the sélection of its employés in charge of either 
of its trains. The négligence of the employés in charge of train No. 
8 consisted in a failure to obey the rules prescribed for the saf ety of 
trains approaching another train standing on the track. The mail 
car attached to train No. 35 was destroyed by fîre, originating, by rea- 
son of said collision, in a f reight car, being a part of train No. 8. The 
mail pouches and mail equipment in the car were destroyed. Neither 
the postal authorities nor employés in the post office at Paris, nor the 
postal authorities nor employés of the United States mail service, nor 
those of the défendant corporation, had any knowledge, notice, or 
information that the registered package mailed by Rousselon Frères 
& Co. in Paris contained diamonds, nor did they hâve any notice or 
knowledge of the character or value of the contents of said package, 
nor of the registered package mailed at Boston, Mass. The only 
marks or words on said packages when placed in the mail, were the 
names of the addressees and point of destination. The postal clerks, 
route agents, and other employés of the government, one of whom was 
injured in said collision, were carried by another of defendant's trains, 
immediately after the collision, to Fayetteville, N. C, a station over 
defendant's road, 70 miles distant from Lucama. None of them re- 
turned to Lucama. 

On the day following the collision, while the servants of défendant 
were engaged in removing the débris and ashes from the track, a per- 
son not connected with nor in the employment of défendant picked up 
from the ashes near the track a diamond. He did not know what it 
was — kept it two or three weeks before learning its character or value. 
Another person, not in the employment of défendant, found in the 
ashes two diamonds, not knowing what they were or their value. 
During that week or ten days following several persons, raking among 
and sifting the ashes, found several diamonds at the place where the 
mail car was burned. They were carried to a jeweller, iiving in a 
town some six miles distant, who informed such persons of their 
character and value. The postal clerks and other employés of the 
government had no notice of the finding of the diamonds. 

About 22 diamonds were found and sold by persons searching for 
them in the ashes. The safe transmission of the diamonds was in- 
sured by a French insurance company, which paid to the owners their 
full value. There was, in addition to the package containing the 
diamonds, a package in the registered mail, containing a medallion of 
the value of $2.50, mailed at Boston, Mass., addressed to Mrs. Garris, 
Smoke, S. C, which was destroyed by fire. The plaintiff paid to the 
addressee the value of the medallion. There is no évidence that plain- 
206 F.— 13 
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tiff bas paid Rousselon Frères & Co. or any one else tlie value of the 
diamonds, or that any claim bas been made therefor. 

Pursuant to tbe provisions of section 3962 of the Revised Statutes 
(U. S. Comp. St. 1901, p. 2704, 5 Fed. Stat. Anno. 893) the Postmaster 
General on October 2, 1906, deducted from the amount due défendant 
for mail service under its contract, "because of the destruction of 
mail and equipment in the wreck of train 35, near L,ucama, April 18, 
1904, $500." It does not appear whether on October 2, 1906, plaintiff 
had notice that the diamonds were in the mail car. This action was in- 
stituted on the 9th day of September, 1907. 

[1] Défendant resists a recovery upon several grounds, ail of which 
are urged in the oral argument and are set forth in the brief of coun- 
sel. It is insisted that no action will lie against défendant for the 
loss of the diamonds and other mail matter, or the pouches, by reason 
of the négligence of its employés, for that the défendant was neither 
a common carrier, nor a carrier for hire, but an instrumentality em- 
ployed by the government in the performance of a governmental duty. 
In Atchison, T. & S. F. Ry. Co. v. U. S., 225 U. S. 640, 649, 32 Sup. 
Ct. 702, 703 (56 h. Ed. 1236), it is said : 

"The Company, in carrying the mails, was not hauling freight, nor was It 
acting as a common carrier, with eorresponding rights and liabilities; but 
in this respect it was servi ng as au agency of government, and as much sub- 
ject to the laws and régulations as every other branch of the post office." 

The law has been uniformly so held by the state and fédéral courts. 
In Boston Insurance Co. v. Chicago, R. I. & P. Ry. Co., 118 lowa, 
423, 92 N. W. 88, 59 L. R. A. 796, registered mail matter was de- 
stroyed by fire caused by the négligence of the employés of the Com- 
pany in control of the train to which the mail car was attached, and 
other employés operating a switch. The plaintifï insurance company, 
having paid the owners the value of the registered mail matter, sued 
the railroad company. The court, in a well-considered opinion, held 
that: 

"A railroad company, carrying mail under contract with the United States 
government, owes no duty to tbe sender of a particular registered package 
of mail, which will give him a right of action in case the package is destroyed 
through the négligence of the company's servants." 

The question was discussed in Bankers' Mutual Casualty Co. v. 
Minn., St. Paul, etc., Ry. Co., 117 Fed. 434, 54 C. C. A. 608, 65 L. R. 
A. 397 (C. C. A. Eighth Circuit), and in Central Railroad v. Lampley, 
76 Ala. 357, 52 Am. Rep. 334. It may be treated as settled that the 
défendant was not, by virtue of its contract with the Postmaster Gen- 
eral a common carrier. It is said : 

"It neither receives nor undertakes to deliver any of the letters or packages 
carried over its Une. They are reeelved by the government or its agents, 
which undertakes to deliver them at their destination. The railway com- 
pany Is not, as we understand it, a bailee of the matter carried by it; that 
is, a bailee in the ordinary sensé. Neither the sender of the letter nor the 
government delivers mail to the railway company. It Is at ail times in charge 
of the offieers and agents bf the government. The railway company simply 
has charge of the car In which the mails are carried, and its responsibility 
in respect thereto Is to the gênerai government." Boston Ins. Co. v. Chicago, 
etc. Ry. Ce, supra. 
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In the opinion, from which quotation has been made, it is said: 

"Letters and packages are inclosed In government mail bags, secured by 
locks provided by the government, taken in charge by agents of the govern- 
ment * * * in cars of such character as the gênerai government requires, 
handled by government agents in thèse cars, and uy them delivered to other 
agents of the government for transmission or delivery to tlie addressees. Mail- 
able matter is at ail times in charge of government appointées or eontractors. 
Railroads, as carriers of the mail, hâve no knowledge of the contents of the 
mail sacks, * * * except to obey the Instructions of the Post Office De- 
partment. In so far as they handle the mail, they are simply iustrumeutali- 
ties of the government for the performance of a public fnnction, and are 
neither common nor private carriers for the government or the iudividiial." 

This language accurately describes the conditions disclosed by the 
évidence in this record. The Postmaster General, pursuant to author- 
ity vested in him by Congress, made the contract vv'ith défendant to 
carry the mail between the points named in the complaint for the price 
set ont. Every statute, and ail régulations of the Post Office Depart- 
ment, having a légal relation to the subject-matter of the contract, are 
to be read into the contract for the purpose of interpreting it, ascertain- 
ing the intention of the parties, and fixing their relative duties, rights 
and liabilities. 

[2] It is well to note, in this connection, that by section 3962, R. S. 
(S Fed. Stat. Anno. 893), it is provided that : 

"The Postmaster General maj' make déductions from the pay of eontrac- 
tors, for failure to perform service according to contract, and impose fines 
iipon them for other delinquencies." 

This statute is not now referred to for the purpose of discussing the 
défense of accord and satisfaction, relied upon by défendant, but as 
throwing light upon the interprétation of the contract, and ascertain- 
ing the intention of the parties in respect to liability of défendant, and 
the remedy for breach of its obligation. It has been held by the Court 
of Claims in Otis v. United States, 24 Ct. Cl. 72, that: 

"The service to be performed [in the carriage of the mails] is of such a 
character that a provision [such as that made by this section] is essential 
to the successful performance of the most important function incident to the 
executive branch of the Government. If the Post Office Department were sub- 
jected to the ordinary remedy for a violated contract, the measure of protec- 
tion would be inconimensurate to the wrong inflicted, and the mail service 
might thereby be impalred in that etflciency required by public policy." 

It is further said: 

"If this court vi^ere to so construe the law that thèse défendants could only 
recover for a violation of contracts according to the usual mode of assess- 
Ing damages, the postal service mlght be stripped of that efflciency required 
by public necessity." Supra. 

In Parker v. U. S., 26 Ct. Cl. 357, Nott, J., discussing the provisions 
of section 3962 (U. S. Comp. St. 1901, p. 2704) says: 

"JN'o man is obliged to be a mail contractor against hls will ; and the stat- 
ute is operative against no man until by voluntarily entering into a contract 
for performing a mail transportatlon service he expressly or impliedly agrées 
to submit the différences which may arise to the arbitrament of the Post- 
master General. The only efCect of the statute is that it requires the Post 
Office Department to exact this agreement from ail mail carriers, and that 
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it takes such contracts to this extent out of the ordiuai'y rules of law whlch 
regulate penaltles and liquidated damages. * * * The vast area of the 
Post Onice System, its eomplexity of routes, the reraoteness and. distance of 
its opérations from the seat of the government, require that a suinmary 
method of Uealing with Its innnmeraWe contractors and subcontraetors shaU 
exist, though its administration may often involve instances of individual in- 
justice." 

It is insisted on the part of défendant that, in construing the contract 
made by it with the Postmaster General for carrying the mail, the fact 
must be kept in view that it was well known to both parties that the 
government vva.s not liable for the loss of the mail to the owner, nor 
was the défendant liable to such owner ; that in performing the serv- 
ice the government was discharging a public governmental function, 
imposed by the fédéral Constitution and acts of Congress, and that de- 
fendant was an agency employed to aid the government in the per- 
formance of such duty ; that it should be assumed that the rate of com- 
pensation for such service was fixed by the parties, in view of the law 
relieving both from such liability; that the power conferred by the 
statute upon the Postmaster General to impose fines for failure to car- 
ry the mail and other delinquency on the part of défendant was intend- 
ed to be the sole and exclusive remedy reserved by the government for 
such default or delinquency in carrying the mail ; that, in fixing the 
amount of the fine, it was the duty of the Postmaster General to take 
into considération the extent of the loss sustained by the government 
and the degree of blâme attaching to the contractor. It is insisted that 
this view is sustained by the action of the Postmaster General in the 
instant case- — the fine is imposed "because of the destruction of mail 
and equipment in the wreck of train 35, near Lucama, April 18, 1904." 
The amount imposed is $500, whereas the value of the equipment, be- 
ing the only property in the car owned by the government, is but $135. 

A careful examination of section 3962, in the light of the construc- 
tion put upon it by the Court of Claims, will aid us in ascertaining the 
intention of the parties respecting the extent of the liability of the de- 
fendant for defaults or "failure to perform the service according to 
contract," and the method of its enforcement. It will be observed that 
the power to fix and make déductions is conferred upon the Postmas- 
ter General, subject to the limitation that he may deduct the price of 
the trip in ail cases where the trip is not made, and not exceeding 
three times the price, if the failure be occasioned by the fault of the 
contractor or carrier, and "he may impose fines for other delinquen- 
cies." It is held that: 

"The power to impose a fine is one which is not known to the common 
law and cannot be enlarged by inference or iiitendment. Its remedy must be 
tound in the spécifie contract which authorizes it." Parker v. U. S., 26 Ct. 
Cl. 350. 

Unless the Postmaster General manifestly abuses, or exceeds, the 
power conferred upon him, his action is final, and not subject to re- 
view by the courts. Allman v. U. S., 131 U. S. 31, 9 Sup. Ct. 632, 33 
L. Ed. 51. It must be kept in mind that this provision, for making dé- 
ductions for default and delinquencies, is not a penalty imposed for 
breach of a public duty by a public ofîicer. The railroad company. 
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save in certain exceptional cases, within which défendant does not 
corne, is under no légal obligation to carry the mail ; such duty as it 
assumes in that respect is the resuit of, and fixed by, the terms of its 
voluntary contract. Eastern Railroad Co. v. U. S., 129 U. S. 391, 9 
Sup. Ct. 320, 32 L. Ed. 730. "A contract may not be forced upon the 
railway. It may accept, however, and become bound by the action of 
the Post Office Department." Chicago, M. & St. P. Rv. Co. v. U. S., 
198 U. S. 385, 25 Sup. Ct. 665, 49 h. Ed. 1094. The reason assigned 
by the Court of Ciaims, in the cases cited, why the government re- 
quires that the contract shall vest in the Postmaster General the pow- 
er to niake the déduction and impose the fine, enforcing it summarily, 
is manifestly correct. 

The same reason is found in contracts, more or less analogous, be- 
tween private citizens, inducing them to iix a stipulated amount, or pro- 
vide for some method of arbitration for fixing the amount, to be paid 
by the party in default as liquidated damages — and to withhold such 
amount from the contract price — that the subject-matter of the con- 
tract is of such a nature that the actual damages sustained by a breach 
could not be readily proved and recovered ; iience, in such cases, the 
courts incline to the view that the sum named, either in the contract, 
or by the tribunal agreed upon for fixing it, is intended as a liquida- 
tion of recoverable damages. The reasons upon which this well-set- 
tled rule of construction is based apply, with more than usual force, in 
the instant case. It would be very difficult for the government to 
prove in an action at law what amount of damage it had sustained by 
reason of the faiîure to carry the mail, or for its destruction. The 
contracter not being liable to the owner of the mail matter, either for 
delay in its transmission or for its destruction, the injury sustained 
by the government by reason of such default would be of uncertain 
measure and amount. To subject the government to the necessity 
for bringing civil actions for the many defaults incident to the car- 
riage of mail, more or less serions in their results, would afiford a 
measure of protection "incommensurate to the wrong inflicted, and 
the mail service might thereby be impaired in that efficiency required 
by public policy." 

Again, if the carrier was subjected to a civil action for every de- 
fault or delinquency in the performance of the service, the cost in- 
curred in defending such suits would be very great, and ont of pro- 
portion to the compensation received or the amount involved. It is, 
as said by the Court of Ciaims, manifest that both parties to the con- 
tract agreed upon the method prescribed by section 3962 for fixing 
and enforcing the amount to be paid by the carrier for such defaults. 
Among the advantages accruing to the carrier, compensating for the 
advantage given the government by permitting its Postmaster General 
to finally, without notice or hearing, fix the amount to be deducted, is 
the limitation placed upon the amount which he may deduct. A rea- 
sonable construction of the contract leads to the conclusion that it 
was the intention of the parties that the method prescribed for fixing 
the amount to be paid by the carrier for defaults and delinquencies 
exdudes the government from suing in the courts for such breaches. 
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To hold otherwise would subject the carrier to the payment of such 
amount as the Postmaster General, in view of the circumstances un- 
der which the default occurred, should fix, and, in addition thereto, 
be called upon to answer in a civil action for the same default. This 
residt squares neither with a sensé of justice, nor with well-settled 
rules of construction of contracts. 

If it be suggested that, in many cases, the value of the mail matter 
destroyed, or the damages sustained by the owners or addressees of 
mail matter, exceeds the limit imposed u]3on the Postmaster General, 
an obvions answer is found in the fact that, neither the government 
nor the contractor being liable to such owner or addressee, such dam- 
ages could not hâve been within the contemplation of the parties in 
making the contract. It will not do to say that the government, in 
fîxing the terms of the contract upon which the compensation de- 
pended, reserved the right to fix the amount of damages sustained by 
it, and, in addition thereto, to prosecute a civil action to recover dam- 
ages for the benefit of the owners of the mail for which neither the 
government nor the carrier was liable. In this case the government 
expressly difïerentiates, in its complaint, the cause of action for the 
loss of its own property, the pouches and mail equipment, and the 
cause of action in which it demands a recovery as bailee for the 
owners of the diamonds. To hold that the government, under the 
same contract, may demand for the destruction of the mail equipment 
$500, and recover, in this action, the value of the equipment, $135.85, 
does not, to say the least, harmonize with a sensé of either natural or 
juristic justice. It is manifest that such construction has not hereto- 
fore been put upon thèse contracts by the Postmaster General. 

The court may properly take notice of the fact, of which statistics 
are carefully compiled, that fréquent railroad collisions, derailments, 
and wrecks occur, in which mail equipment and mail matter is de- 
stroyed. The record of the Court of Claims, and doubtless of the 
Post Office Department, show that the provisions of section 3962 are 
frequently enforced against mail contractors. This fact very per- 
suasively leads to the conclusion that heretofore the department has 
construed the contract and the statute as restricting the remedy of 
the government to the exercise of the power conferred upon the Post- 
master General. The language used by the Postmaster General, in this 
instance, in making the déduction f rom the compensation due défendant 
for carrying the mail, "Because of the destruction of mail and equip- 
ment in the wreck of train 35, near Lucama, on April 18, 1904, $500," 
tends strongly to show that he took into considération the circum- 
stances, conditions, value of equipment, etc., in fixing the amount, 
and understood that, by the terms of the contract, such amount was 
deducted in fuU settlement of ail claims and demands for "the destruc- 
tion of the mail and equipment." The time, 2 years and 6 months, 
elapsing between the destruction of the mail and the assessment of the 
penalty, would indicate that the Postmaster General had been notified, 
at the time of assessing the property, that the diamonds were in the 
mail car. This view is further strengthened by the fact that, although 
the collision occurred April 18, 1904, and the déduction was made 
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October 2, 1906, no other demand was made on the défendant, or 
action begun, until September 9, 1907. In Robertson v. Downing, 127 
U. S. 607, 8 Sup. Ct. 1328, 32 L. Ed. 269, it is said: 

"The regiilîition of a department of the government is not, of course, to 
coiiti-ol the construction of an act of Congress, when Its meaning is plain. 
Bnt when there has been a long acquiescenee in a régulation, and by it rights 
of parties for many years hâve been determined and adjusted, it is not to 
1)6 disregarded without the most cogent and persuasive reasons." 

And to this effect the authorities are numerous and uniform. Is it 
not a fair and reasonable conclusion that, in fixing the rate of com- 
pensation for carrying the mail, regard was had to the provisions of 
section 3962 and the construction theretofore put upon it by the de- 
partment in fixing the extent of the carrier's liability for defaults and 
delinquencies, and that such construction was in the contemplation of 
both parties to the contract. 

[3] This view applies with equal force to the claim for the value 
of the diamonds, unless a distinction may be found in the second cause 
of action, where plaintiff sues as the bailee of the owners of the dia- 
monds. In stating this cause of action, plaintiff allèges that : 

"As bailee of the owners of the diamonds, it placed the registered package 
in the possession of défendant for carriage, and that, by the négligence of 
the employés, it was destroyed." 

National Surety Co. v. United States, 129 Fed. 70, 63 C. C. A. 512, 
was an action by the défendant in error against plaintiff in error for 
the breach of a bond given by a letter carrier upon which the plain- 
tiff in error was surety. The mail carrier received, for delivery, let- 
ters containing money and rifled them of their contents. The court 
held that the act of the carrier was a breach of the condition of the 
bond, for which the government could maintain an action, and that it 
was entitled to recover the money taken from the letters; that this 
right was not affected by the fact that the government was not liable 
to the owner of the money and had not accounted to him for it. Con- 
ceding that the language of the condition of the bond was sufticient to 
cover the default of the carrier, the serious question presented was in 
respect to the amount of damage which the government was entitled 
to recover. Judge Sanborn, writing for the Circuit Court of Appeals 
of the Eighth Circuit, rested the right to recover the full amount of the 
money talcen from the letters upon the theory that the government was 
the bailee of the owner, and entitled to recover against a wrongdoer 
the full value of the property taken by the carrier, and that this right 
was not dépendent upon the liability of the government to answer over 
to the owner. Whether the language used in the opinion, in respect to 
the relation which the government bore to the sender or sendee of the 
mail, is in harmony with other decided cases, cited herein, may be open 
to debate. The opinion of Judge Sanborn was f ollowed by Judge Mor- 
ris in U. S. V. Am. Surety Co. (C. C.) 161 Fed. 149, and by the Cir- 
cuit Court of Appeals for the Fourth Circuit in the same case, 163 
Fed. 228, 89 C. C. A. 658. In the opinions in thèse cases no author- 
ity is cited other than Judge Sanborn's opinion. They were evidently 
decided upon the authority of that case. 
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In United States v. Am. Surety Co. (C. C.) 155 Fed. 941, in which 
Judge Sanborn adhered to the opinion expressed by him in the case 
reported as U. S. v. Downing, 129 Fed. 90, 63 C. C. A. 532, it would 
seem that the principle upon which the conclusion rested was not very 
clear to his mind. The amounts recovered in each of the cases cited 
were small and vvithin the penalty of the bonds. No statute is cited 
authorizing suit, on such a bond, by the owner of the letter — or money. 
It is not clear whether the condition of the bond is within the reason- 
ing of Mr. Justice Harlan in Howard v. United States, 184 U. S. 676, 
22 Sup. Ct. 543, 46 L. Ed. 754. There is ample authority for the po- 
sition that a bailee may sue a third person for the conversion or de- 
struction of the property bailed, and recover its full value for the 
benefit or use of the owner. The principle has been discussed and ap- 
plied to the relation between the Postmaster General and the owner of 
property destroyed in the mail. The Winkfield, L. R. Prob. Div. 42. 
The facts in that case are not analogous to, nor is the opinion décisive 
of, the instant case, which is so peculiar in many of its phases that it 
is very difficult to find authority directly, or approximately, in point. 
The qucst for analogies, likewise, présents difficulties. 

There is, howcver, one aspect of the case in which it would seem a 
décision can be rested upon a ground sustained by a current of déci- 
sions more or less analogous, and based upon principles of natural jus- 
tice and a fair construction of the contract entered into between the 
government and the défendant for alleged breach of which the action is 
brought. As we hâve seen, the défendant is not, in respect to its con- 
tractual obligation to carry the mail, a common carrier, and is not, 
therefore. an insurer of its saf e carriage and delivery. No question of 
public policy can be invoked to control the court in placing a fair, rea- 
sonable construction on the language of the contract, or to disturb the 
application of rules of interprétation founded upon reason and justice. 
The primary duty of a court in construing a contract is to ascertain 
and efïectuate the intention of the parties. This must be donc by ex- 
amining the language used and looking to the relation which the par- 
ties bear to each other and to the subject-matter of the contract. An- 
other well-settled rule is that, for the breach of an executory contract, 
such damages will be awarded the injured party as proximately flow 
therefrom and were within the contemplation of the parties at the time 
the contract was made. 

In respect to the contract between the Postmaster General and the 
défendant, it will be well to keep in mind the fact that the plaintif!, 
in the performance of a public governmental duty oi function, for 
the purpose of securing the service of the défendant in carrying, over 
its road, cars in which were placed, in the custody and under the con- 
trol of its own officers, agents, or emplo3'és, mail matter in pouches 
or bags of its own sélection. Thèse pouches are locked or otherwise 
secured by its own appliances, and the possession of the key is retained 
by its agents and officers. So far as appears, or is relevant to this 
case, no employé, servant, or agent of défendant either knevv, or was 
entitled to knovv, or had any duty imposed upon them to inquire, in 
respect to the contents of the letters or packages or the pouches in 
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which they were placed. For the purpose of extending the mail 
facilities oî the government to its own citizens, and those of other 
nations or countries, the plaintiff entered into treaties or conventions 
with the governaients of such other countries whereby it undertook 
to receive and carry mail matter by the use of the facihties employed 
for that purpose. Pursuant to this policy, a convention was entered 
into between plaintiff and the government of the French republic, by 
the terms of which, so far as relevant to this case, it undertook to 
receive and carry for the citizens of the French republic mail matter, 
subject to certain terms and prohibitions. Article 2 of the convention 
provides : 

"The stipulations of this convention extend to letters, postal cards, both 
single and with reply paid, printed papers of every klnd, commercial papers 
and samples of nierchandlse, originatlnt; in one of the countries of the Union 
and Intended for auother of those countries." 

It is further provided that: 

"Packets of samples of nierchandlse may not contaln any article having a 
salable value." 

When the défendant, therefore, undertook by contract to carry the 
mail in the manner set forth at a fixed price per mile, it must be 
taken that the term "mail" or "mailable matter" referred to such mail 
or mail matter as, under the laws of the United States, or the postal 
régulations made by the Postmaster General, or the conventions en- 
tered into with the governments of other countries, was entitled to 
be put in the mail. It was this mail matter which défendant under- 
took to carry. So, when a citizen of this country, or, as in the instant 
case, of the republic of France, desired, by paying the rates prescribed 
by law, to send either open or "registered" mail matter, the right to 
do so was subject to the limitations and prohibitions contained in the 
law, régulations, or conventions of the government of which they are 
citizens. They must be deemed to hâve notice of such public laws and 
régulations. Caha v. U. S., 152 U. S. 211, 14 Sup. Ct. 513, 38 L. Ed. 
415 ; State v. So. Ry., 141 N. C. 846, 54 S. E. 294. 

[4] Recognizing the fact that neither the owners of the diamonds 
nor the insurance company, which paid their value to such owner, had 
a right of action against the défendant for their loss, the plaintifif 
seeks to recover their value as the bailee of the owners. It is manifest 
that such recovery, if made, wiU be for the benefit, the use of , or, as 
is sometimes said, in trust for, the owners. It is only upon this theory 
that the right to recover against a wrongdoer the full value of the 
property bailed can be maintained. The gênerai rule undoubtedly is 
that damages recoverable for trespass or conversion are limited to the 
actual injury sustained by the plaintiiï. It seems to hâve been held 
that the right of the bailee to recover from a third party the full 
value of the property was, bv the ancient common law, based upon the 
fact that the bailee was answerable over to the owner for the property 
or its value. Notes to Harker v. Dément, 9 Gill (Md.) 7, 52 Am. 
Dec. 670. Judge Sanborn, in United States v. Am. Surety Co. (C. C.) 
155 Fed. 941, was evidently of that opinion, and found difïîculty in 



202 20C FEDERAL REPORTER 

sustaining the conclusion that the governniciit could recover of tlie 
surety on the bond the f uU amount taken by the carrier, when it was 
not liable therefor to the bailor. After referring to the authorities 
sustaining the proposition that the reason why the bailee is entitled to 
recover full damages against one who couverts the property bailed 
is that he is bound to restore the property to the gênerai owner or 
stand responsible to him for the full value, he says ; 

"In tliis case I am inclined to think that, althougli tlie régulations llmit 
tlie llability of the govemment to ^25, yet, If the government recovers the 
full value of the ijackage stolen, it will be liable for the balance, if the Court 
of Olaims has juristliction to allow a claim for sucli balance. * * * It 
seeius to admit of no question that, if the governiuent eoHects money from 
one person, which is equitably due to unothei", an iuiplied contract arlses to 
i-estore or repay the money to the person so entitled." 

The right of action against the trespasser, or one who couverts the 
property, was given the bailee by the ancient common law because he 
was answerable over to the owner, and for the further reason that, 
in possessory actions for the recovery of chattels, the owner, not hav- 
ing, during the coutinuance of the bailment, a right to the possession, 
could not sue for tlieir conversion. For an iuteresting history of the 
common law on the subject, see Pollock & M'aitland, History of the 
English Law, vol. 2, c. 4, § 7, p. 169; Holmes, Comttion Law, 175. 
Mr. Bevin says: 

"Both the bailor and bailee niay maintain an action against a strangei- for 
an Injury to, or conversion of, the bailment — the bailor, by virtue of his gên- 
erai property ; the bailee, by virtue of his spécial property and actual pos- 
session. This rigiit of action Is limited by the iiiterest of the bailee in the 
bailment." 2 Neg. TIK. 

He gives an interesting review of the development of the law on 

the subject: 

"Whatever conflict may be found lu the decided cases, and the reasons as- 
slgued by the courts and vvriters, it seems to be settled. at this time, that the 
liailee, altliough not liable to the owner, niay sue a third party, who bas ei- 
ther injured or coiiverted the property, and recover its full ^•alne or the full 
amoiuit of the damage sustained. The damage sustained to his spécial proji- 
erty lie recovers for his own use, and the remainder for the use, or in trust 
for, the owner." lîevin, Keg. 737, citing White v. Webb, 15 Coiin. 302. 

This view is sustained by the best-considered cases, and must, 
of necessity, be the basis upon which a party is entitled to recover 
compensatory damages in excess of an injury sustained by hini. 
Schley v. Lvon, 6 Ga. 530; Moran v. Portland Packet Co., 35 Me. 55 ; 
Mizner v. "Frazier, 40 MHch. 592, 29 Am. Rep. 562 ; Chamberlain v. 
West, 37 Minn. 54, 33 N. W. 1 14 ; Woodman v. Nottingham, 49 N. 
H. 387, 6 Am. Rep. 526; Russell v. Butterfield, 21 Wend. (N. Y.) 
300. Considered from this viewpoint, it may be regarded as elemen- 
tary that, when a plaintiiï sues in a représentative capacity, and for 
the benefit of another — that is, as trustée for the cestui que trust, or, 
as hère, the bailee for the bailor — his right of action and extent of 
recovery must be confined to the right of the party for whose benefit 
he sues ; that any and ail défenses which would be open to the défend- 
ant in an action' by the real party in interest, would be likewise open 
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to liim in the action by the représentative. The Code of Civil Procé- 
dure of North Carolina requires that every action must be prosecuted 
by "the real party in interest." C. C. P. 177. So it is held, by the 
courts of this state, that one, not a party to a contract, but who is a 
beneficiary thereof, may maintain an action in his ovvs. name on the 
contract. Gorrell v. Water Supply Co., 124 N. C. 328, 32 S. E. 
720, 46 L. R. A. 513, 70 Am. St. Rep. 598. 

While, for the reasons set eut in the cases hereinbefore cited, the 
owners of the diamonds cannot sue défendant for their loss, it is in- 
sisted, not only that the same resuit be accomplished, by means of 
this action, but the défendant may be deprived of défenses which 
would be available to it, if the action was brought and prosecuted by 
the real party in interest. This contention does not harmonize with 
either principles of law or justice. That the plaintiff is suing for the 
use and benefit of the ov^'ners of the diamonds, and not for the pur- 
pose of recovering from défendant damages which it has not and 
cannot sustain, is manifest from the language of the complaint. 
It sues "as the bailee of the owners of the diamonds." It would not 
comport with the dignity of the sovereign to attribute to it a purpose 
to recover of this défendant the large sum demanded for the purpose 
of covering it into its treasury and fail to pay it over to the real par- 
ties in interest. This is emphasized by the fact that the plaintiff, 
before bringing this action, demanded and received the penalty as- 
sessed against défendant for the injury by it by reason of this default 
or delinquency in the performance of its contractual duty. 

[5] That, in an action prosecuted by the government for the benefit 
of a private citizen, the same défenses are open to défendant as if 
prosecuted by the citizen, is settled by a number of décisions of the 
fédéral courts. In United States v. Bebee, 127 U. S. 338, 8 Sup. Ct. 
1083, 32 L,. Ed. 121, Mr. Justice Lamar says: 

"It has not been unusiial for this court, for the purposes of justice, to 
détermine the real parties to a suit by référence, not merely to the names in 
which it is brought, but to the facts of the case as they appear on the rec- 
ord." In re Ayers, 123 U. S. 443, 8 Sup. Ot. 164. 31 L. Ed. 216, and othei- 
cases cited in the opinion. "When the government is a mère formai com- 
plainant in a suit, not for the pui-pose of assertlng any public right or pro- 
tecting any public interest, title, or property, but merely to form a conduit 
through which one private person can conduct lltigation against another pri- 
vate person, a court of equity will not be restralned from admlnlsterlng the 
equities exlsting between the real parties by any exemption of the govern- 
inent designed for the protection of the rights of the United States alone. 
The mère use of its name in a suit for the benefit of a private suitor can- 
not extend its immunity as a sovereign government to said private suitor, 
whereby he can avold and escape the scrutlny of a court of equity into the 
matters pleaded against hlm by the other party." 

He cites, with approval, Miller v. State, 38 Ala. 600, in which the 
défendant, in a suit where the state, though a nominal party, had no 
real interest in the litigation, was permitted to plead the statute of 
limitations ; Moody v. Fleming, 4 'Ga. 115, 48 Am. Dec. 210. 

In French Republic v. Saratoga Vichy Ce, 191 U. S. 427, 24 Sup. 
Ct. 145, 48 L. Ed. 247, Mr. Justice Brown states the principle involved : 

"Where the government is suing for the use and benefit of an Individual, 
or for the prosecution of a private and proprietary, Instead of a public or 
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governinental, rislit it is clear tliat it is not entitlud to the exemption of 
nullus tempus, and that the ordiiiary rule applies in full force." "United States 
V. Des Moines Ry. Co., 84 Fed. 40, 28 C. 0. A. 267. 

Applying the principle to this record, the case cornes to this: The 
owners of the diamonds, citizens of the French repubhc, by virtue of 
the right conferred to send mailable matter through the BVench and 
x\merican postal System, in violation of the terms upon which such 
right is conferred, place in the post office a sealed package, containing 
what purports to be mailable matter, but which in fact contains valu- 
able jewels, having a salable value of some $6,000, addressed to their 
consignée in Havana for sale on their account. The fact that the 
sealed package contains this nonmailable matter is concealed from the 
postal authorities, not by any positive false déclaration, but by being 
so addressed and sealed as to give no intimation of its contents. In 
view of the public law and provisions of the convention between the 
two countries, knowledge of which is imputed to ail who use the mail, 
it is immaterial how the resuit was brought about. It is sufficient 
that nonmailable matter was put in the mail for transmission over the 
postal System. Assuming, pro bac vice, that by putting the package 
in the mail and paying the postage the owners of the diamonds estab- 
lished the relation between plaintifif and themselves of bailor and 
bailee, for carriage, and that, under the contract between the plaintifif 
and the défendant, the latter became the bailee of the former for the 
benefît of the owner, the question is presented : What duty or liability 
is imposed upon the défendant in respect to the diamonds? It must 
be kept in mind that neither the plaintitï nor the défendant are com- 
mon carriers or insurers. The relation of bailor and bailee is of con- 
tractual origin. It is created by an offer and acceptance, and supported 
by a valuable considération. In entering into the contract, certain 
duties are imposed upon both parties, based upon principles of fair 
dealing and common honesty. 

[6] One cannot be made a bailee of an article as to which, by the 
conduct of the bailor, in violation of the terms of the contract, he 
was misled and deceived. This is true, without regard to the relation 
of the parties or the degree of care imposed by the law. This ele- 
mentary principle has been announced and enforced from the time 
of the earliest decided cases, and applied to contracts entered into by 
common carriers, who are under obligation to carry for the public. 
Lord Mansfield said: 

"Tlie dellvery, indeed, must be free from artifice or misrepresentation, made 
witli a view to deceive tlie carrier ; for honesty and good faith are as requl- 
site in this, as in every other contract, and conseqnently any concealment or 
fraudulent device in the dellvery of goods will discharge the carrier." Gib- 
son v. Paynton, 4 Burr. 2301. 

When the carrier has given notice that he will not be liable for par- 
eils of value, unless they are entered and a proportionate premium 
paid, this will be équivalent to a spécial acceptance, and render it in- 
cumbent on the owner to disclose the value, in order to make the 
carrier responsible. The efifect of the notice will be, when no spécial 
entry is made, to entitle the carrier to consider the parcel as of an 
ordinary nature, and not falling within that description of goods for 
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which he refuses to be liable without a compliance with the terms of 
the notice, and in such cases the holding eut as an ordinary risk what 
is in truth an extraordinary one will be considered as a légal fraud, 
and the légal maxim applies : "Ex dolo malo non oritur actio." Jones 
on Bailments (Ed. 1835) Appendix 15. 

Batson v. Donovan, 4 Barn. & Alderson, 21, 6 E. C. L. 333, is a 
leading case on the subject. Ail of the jndges wrote concurring opin- 
ions, except Best, J., vvho dissented. Bayley, J., said: 

•'ïhe box dellvered to the carrier contaiiied bills, checks, and notes amount- 
ing to the value of j;4,0TO. The défendants had given notice tliat they would 
not be answei'a1)lo for i)arcels of value unless tliey were entered and paM for 
as such. The plaintlfl's knew of thls notice. The box was left wlth défend- 
ant with uo other observation tban thls: "It is the box froiii New Castle.' 
Kotliing was sald of what It contalned, uor did auy of défendants know it 
coiitained articles of value. The oniy mark on it was the name : 'William 
Batson, Xew Castle.' It was locked and corded — not sealed." 

It was lost. He said that : 

"The holding ont as an ordinary risk what is really an extraordinary one 
is a légal fraud." 

The reasons given by the judges for requiring notice, in such cases, 
to be given the bailee are : (1) That the compensation may be fixed 
according to the risk assumed ; (2) that the bailee might be enabled 
to bestow a higher degree of care in caring for the property, or, as 
said in Bignold v, Waterhouse, 1 Maule & S., 261 : 

"The nature and value of the parcel should be communicated, to enahle 
him to ttdopt proper précautions for their safcty." 

The principle was applied in Orange County Bank v. Brown, 9 
Wend. (N. Y.) 85, 24 Am. Dec. 129. A person taking passage in de- 
fendant's steamboat put in his trunk a large amount in bank bills to be 
delivered to the bank. Upon going on the beat he placed his trunk 
behind the door, with the remark to the captain that "it was a trunk 
of importance" — saying nothing of its containing money. He stepped 
out of the boat, and during his absence the trunk was stolen. The 
trial court rendered judgment of nonsuit. Nelson, J., says: 

"This case is peculiar in many of its features, and must be determined by 
a récurrence to some of the gênerai aud funda mental princlples which goveru 
actions of this kind." 

After discussing the liability of common carriers when notice of 
limited liability is given, he says : 

"But in the absence of notice, ir any means are used to conceal the value 
of the article, and thereby the owner avoids paying a reasonable compensa- 
tion for the risk, this unfalrness and its conséquence to the défendants, upon 
priuciples of common justice, as well as those peculiar to this action, will 
exempt them trom the responsibility." 

He says that in such cases the carrier is liable only for gross nég- 
ligence. 

"lustead of committing the several packages of money to the captain, which 
of themselves generally Indlcate their value, and in this case would hâve 
doue so, as the figures could be seen upon them, and thereby enable the cap- 
tain to exact a reasonable compensation for the risk, and apprise him of the 
nccessity for greaiér care and caution, in the safe conveyance of the money 
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whieh he woiild naturally bestow In proportion to the value, he put them in 
liis trunk and committed it to the captain as his baggage, affording no other 
Indication of tlie value of its contents tlian that it was 'a trunk of impor- 
tance.' " 

The judgment of nonsuit was afïîrmed. 

In Magnin v. Dinsmore, 62 N. Y. 35, 20 Am. Rep. 442, the plain- 
tifï delivered to the express company a sealed package containing 
watches, etc., of the value of $1,491.50, taking a receipt stating that, if 
the value of the property was not given, the holder would not de- 
mand, for its loss, more than $50. The jury found that the package 
was lest by the négligence of défendant, and that there was no ifalse 
statement made as to the character of the property in the package or 
its value. Folger, J. said : 

"A neglect to disclose the real value of a package and the nature of its 
contents, If therewith there is that in its form, dimensions, and other ap- 
pearance designed, and even if not designed, if fltted, to throw the carrier off 
his guard, will be conduct aniountiug to the fraud. * * * The luteution 
to impose upon the carrier is not material; it is enough if such is the prae- 
tical effect of the conduct of the shipper. * * * An examinatiou of the 
testimony for the facts of the case bas brought me to the conclusion that 
there is no proof of fraudulent eoiicealment of value by the plaintiffs, unless 
their silence be such concealment." 

The learned justice reviewed the authorities, and wrote, for a unan- 
imous court, a reversai of a judgment holding défendant liable. The 
ruling was reaffirmed upon a second appeal. Magnin v. Dinsmore, 70 
N. Y. 410, 26 Am. Rep. 608. Thèse décisions were not based upon 
the limitation in the receipt. 

In Southern Express Co. v. Everett, Zl Ga. 688, wherein it appeared 
that a small paper box containing a diamond pin of the value of $500 
was delivered to the carrier for shipment, unsealed, tied with a cotton 
string. No information was given the carrier of the contents of the 
box at the time of the delivery, and no questions were asked by the 
agent as to its contents. The charge for carriage was 25 cents. War- 
ner, C. J., said : 

"It is insisted that It was the duty of the agent • * • to hâve required 
the contents of the box to hâve been made knovvn to liim at tlie time of de- 
livery, and that, inasmuch as he did not make the inquiry, the défendant 
is liable for the full value of its contents. * * * It is true the défend- 
ant, as a common carrier, may require the nature and value of the goods 
* * * to be made known ; but if the conduct of the shipper was such, 
at the time of the delivery of the goods, as would be calculated to induce the 
défendant to believe that the goods delivered were of but little value, or sucli 
as would be calculated to conceal from him the true value thereof, and 
thereby throws him offi his guard as to the necessity of making any inquiry 
as to the nature and value of the goods delivered, in order to deprive the car- 
rier of his lawful freight, such conduct on the part of the shipper would be 
a légal fraud upon the carrier. The point Is not whether the défendant might 
hâve inquired as to the nature and value of the goods ; but the point in the 
case is whether the acts and conduct of the shipper in regard to this box 
and contents were not calculated and intended to conceal from the défend- 
ant the nature and value of the contents." 4 Kent, Com. 603. "If the ship- 
per used any artifice whatever to conceal from the carrier the true value of 
the contents of a package delivered to it for transportation, the carrier is 
relieved from liability for ordinary négligence to a greater estent than the 
value indicated by the external appearance of the package. * * * There 
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is no justice in allowing the shipper to be paid a large value for an article 
wMeh he has induced the carrier to take at a low rate of freiglit on tlie as- 
sertion and agreement tliat its value is less than elaimed alter its loss." 
Moore on Carriers, 355 ; Hutchinson on Carriers, 211, 212. 

I am not inadvertent to the décisions of a number of courts which 
seem to repudiate the doctrines sustained by the authorities cited. 
They appear to be based upon the theory that pubHc policy demands 
that persons who deal with common carriers are not bound by the 
terms of their contracts, and, notwithstanding terms entered into based 
upon valuable considération, may sue for and recover amounts largely 
in excess of the asserted value of property shipped upon contractual 
représentations, on the faith of which they deprive the shippers of a 
fair compensation for his services and increased hazard. Whether 
thèse décisions do not overlook a fundamental truth — that the highest 
and best public policy, that which ultimately and permanently makes 
for honesty and fair dealing, demands that men keep their covenants, 
although to their own hindrance — is not relevant to this discussion. 
The Suprême Court of the United States has uniformly so held. In 
Mo., Kans. & Tex. Ry. Co. v. Harriman, 227 U. S. 657, 671, 33 Sup. 

Ct. 397, 400 (57 L. Ed. ), Mr. Justice Lurton, discussing the légal 

effect of obtaining a lower rate of freight by reason of an agreed val- 
uation below the actual value of the property said ; 

"It is neither just nor équitable tliat he shall heneflt by the lower rate, 
and then recover for a value which he said did not exist, in order to obtain 
that rate." 

Certainly the reason and principle upon which thèse décisions are 
based apply with equal, if not greater, force to a case where the de- 
fendant is, at most, a mère bailee for carriage. The fact that the dia- 
monds were in a registered package cannot afïect the defendant's lia- 
bility. It had no notice that the package was registered, and assumed 
no greater or higher degree of care for its safe carriage than if in the 
ordinary mail. The rules provided by the government for registra- 
tion of mail matter cannot affect the contractual liabilities of the de- 
fendant. There is no suggestion that its agents or employés were given 
notice that the mail car, or the pouches, contain registered mail. The 
reason assigned by the judges for holding that the carrier is entitled to 
notice that packages delivered for carriage contain articles of great 
value, where there is nothing in the package to indicate the character 
or value of the contents, applies with spécial force to this case. The 
diamonds were not destroyed, nor was their quality or value affected, 
by the burning of the mail car. If the défendant had been notified that 
they were in the car, it could hâve provided an iron safe, as is done 
by express companies, for packages of money or jewels, which would 
hâve protected the sealed package containing the diamonds ; or, if no- 
tice had been given that they contained diamonds, défendant could 
hâve guarded the ashes of the car until the diamonds could hâve been 
recovered and saved. The agents, clerks, and employés of thé plain- 
tiff, in whose actual possession and control the mail was placed, would, 
if informed of the présence of diamonds in the registei-ed mail, hâve 
protected them from trespassers. 



208 206 FEDERAL REPORTER 

It has been held, and with much reason, that the infîrmity in an 
action by the bailor for loss of goods, secretly or by concealment, 
inserted into a package, otherwise coming within the ternis of the 
contract of carriage, goes to the "root of the matter," in that the bailee 
never undertook to carry such matter — that it does not corne within 
the contract. This is illustrated in cases wherein money, jewelry, or 
other articles of unusual character and large value are placed in 
trunks and delivered to the carrier as baggage, vvhich it is under ob- 
ligation to carry as incident to the contract to carry the passenger. 
In Orange County Bank v. Brown, supra, Judge Nelson says : 

"It may be diflicult to deflne with technical précision what may be leglti- 
mately ineluded in tlie term 'baggage,' as used in coniiection with traveling 
in public conveyances ; but it may be safely asserted that money. except 
wliat may be carried for tlie expense of traveling, is not tlius incliided, and 
especially a sum like the présent, wUlch was taken for the uiere purpose of 
transportation. « * * The law is uow very pro])erly altered, as a rea- 
sonable amount of baggage, by custom or the conrtesy of the carrier, Is eon- 
sldered as ineluded in the fare for the person ; but courts ought not to per- 
mit this gratuity or custom to be abused, and under prêteuse of baggage to 
include articles not within the sensé or meanlng of tlie term, or within the 
object or iiitent of the indulgence of the carrier, and thereby defraud him 
of bis just compensation, and suhjcct him to vnlcuoirn and illimUahle hasards. 
If the amount of money in the truiik in this case is not falrly Ineluded un- 
der the term 'baggage,' * « * Tlien the conduct of the agent was a vir- 
tual concealment of that sum. His représentation of lus trunk ami the con- 
tents as baggage was not a fuir one. and was calculatod to deceive the cap- 
tain, and it would be a violation of flrst principles to permit the plaintifCs 
to recover." 

So it is said: 

"A nmtual asseut is always needful, whetlier evincpd by words or acts; 
but 110 one caii become res])onsil(le, even as a gratuitous bailee, wheii goods 
are sun'ejitUiously put in his carriage or thrust upon his iiersou without his 
kuowledge or cousent, tliough, if upon ascertainment of this fact be weiit on 
with the trust, this miglit bind him." Ileatheriiigton v. lîichter, 31 W. Va. 
■SGO, 8 S. E. GIO. 

It would seem clear that, in an action by the owners of the dia- 
monds, the défendant would bave a perfect défense. 

In view of the conceded fact that, in its essential features, this case 
is of first impression — that, notwithstanding the fact that during ail 
of the years intervening since the establishment of our postal system, 
and the use of railway companies as one of the agencies used therein 
by the government, and the many instances in which the mail has been 
destroyed or lost by the négligence of their employés, no action has 
been brought by the government upon the theory that it was bailee 
for the owners — it is the duty of the courts to proceed with caution 
and examine with care the principle upon which a légal liability for 
the carriage through the mail of articles of the character and value 
involved in this action is founded. The ultimate décision of the ques- 
tion presented in this case must hâve a far-reaching effect upon the 
liability assumed both by the government and the agencies employed 
by it in performing this most important governmental function. The 
owners of the diamonds placed them in the mail in Paris, in viola- 
tion of the law; they insured themselves against injury by reason of 
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their loss ; the insurance company received, by way of premium, a 
considération for the liability assumed ; the owners, and the insurance 
company, for whose benefit this action is prosecuted, were the only 
persons who knew that the diamonds were in the sealed package. The 
agents and the employés of the Post Office Department, in Paris and 
in this country, were the only persons who had an opportunity to 
know, or the power to inquire, as to the contents of the sealed package ;, 
and yet it is sought to hold the défendant — the only agency in the en- 
tire transaction which did not, and could not by any possible means, 
know that in a mail pouch, placed in a car, under the exclusive con- 
trol of the plaintifif's agents and officers, there was concealed, in a 
sealed package, diamonds of the value of thousands of dollars — re- 
sponsible for their loss. 

For the reasons stated by the court in Boston Ins. Co. v. Railroad, 
supra, it is very doubtful whether the diamonds were ever in the 
possession of the défendant, in any proper or légal sensé — whether 
the relation of bailor and bailee was established, either between the 
government and the owner of the diamonds, or between the former and 
the défendant. In regard to the interesting question, discussed by 
counsel, that, the défendant being engaged in the discharge of a gov- 
ernmental fonction, liable only for corporate négligence, and not for 
the négligence of its servants and employés, the principle of respondeat 
superior does not apply, it has much authority for its support. The 
contention that, if the action was prosecuted by the owners of the 
diamonds, it could not be sustained, finds support in decided cases so 
far back as the time of Lord Raymond. Lane v. Cotton, 1 Ld. Raym. 
646, reviewed and affirmed in Whitfîeld v. De Spencer, 2 Cow. 754. 
Thèse cases are cited by the courts and standard authors with ap- 
proval. In Bankers' Mutual C. Co. v. Minneapolis, St. P., etc., Ry. 
Co., 117 Fed. 434, 54 C. C. A. 608, 65 L. R. A. 397, it is said: 

"It seenis clear to us that défendant in error was a public agent of the 
Tlnited States in relation to carrying tlie mail, for the reason that the Con- 
stitution of the United States conferred upon it the power to establish post 
offices and railroads, and this power was granted by the people as one of 
the sovereign powers, to be exercised by the gênerai govemmeut exclusively. 
By virtue of this grant of power, the United States has always, through its 
post office departnient, assumed the exclusive charge of the carriage and de- 
livery of the mail for the benetit of ail the people. In doing so, the United 
States is beyond question engaged in the dischurge of a governmental func- 
tion. AU persons or corporations who are engaged in the carriage or dellv- 
ery of the mail by the authority of the United States, conferred by contract 
or gênerai laws, are but the instruments used by it to discharge this func- 
tion. * « * A publie officer or agent, provided he has exercised ordinary 
eare to sélect compétent subordinates, is not responsible for the misfeasances 
or positive wrongs, or for the nonfeasances, or négligences of omissions of 
duty, of the subagents or servants, or other persons properly employed by 
or under hini in the discharge of his ofHcial duties" — citing numerous cases. 

In that case, the mai! sack containing the registered package in 

which the money, which was the subject-matter of the litigation, was 

inclosed was delivered by the route agent, in accordance, with his duty 

and the régulations of the department, to the station agent of the de- 

206 F.— 14 
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fendant, by whose négligence the money was taken from the sack and 
stolen. The station agent was not a sworn agent or employé. The 
court held that this fact was not controlling, and in the absence of any 
évidence of want of care on the part of défendant in the employment 
of the station agent it was not liable for his négligence. This décision 
has the additional weight of authority in the fact that a pétition for a 
writ of certiorari was denied by the Suprême Court (187 U. S. 648, 
23 Sup. Ct. 847, 47 L. Ed. 348), and a writ of error dismissed (192 U. 
S. 371,_24 Sup. Ct. 325, 48 L. Ed. 484). Unless the fact that hère the 
action is brought by the government distinguishes the cases, the déci- 
sion is well-nigh conclusive as authority for the position of défendant. 
The relation of the défendant to the government in respect to carrying 
the mail is treated by the Suprême Court as settled in Atcbison, To- 
peka & Santa Fé R. R. v. U. S., supra. Counsel for plaintiff call at- 
tention to the fact that the collision resulting in the destruction of the 
mail car was not caused by any act of négligence on the part of any 
servant or employé of défendant while engaged in "carrying the mail" ; 
that the engineer in charge of train No. 35, to which the mail car was 
attached, was not négligent; that the collision was the resuit of, and 
caused by, the négligence of the employés in charge of train No. 8. 
This is true. The cause of action, then, if any, was not the breach of 
the contract of carriage, upon which the complaint is based, but the 
wrongful obstruction of defendant's track, resulting in the destruction 
of the mail car. This was a tort, and not the breach of the contract. 

In its third cause of action, plaintiff allèges the négligence of the em- 
ployés of train No. 8 in obstructing the track and failing to put out 
proper signais, and that "défendant in plain violation of its duty to 
plaintiff carelessly and negligently issued to its conductor on its train 
No. 35, carrying said mail car on said date and time, running orders 
indicating a clear track at Kenly, a station south at Lucama, where it 
did know, or ought to bave known, that its track at Lucama, on said 
date, and at the schedule time for its train No. 35 to pass Lucama, was 
or would be obstructed by f reight cars of its train No. 8, etc. 

There is no évidence in the record to sustain the allégation in re- 
spect to négligence in giving orders to train No. 35, or that any serv- 
ant, agent, or employé of défendant, upon whora was imposed any du- 
ty in regard to giving orders to train No. 35, knew or could hâve 
known of the négligence of the servants and employés of train No. 8 
at Lucama. If thèse employés had obeyed the rules of the défendant, 
it is manifest that there would bave been no collision. It is not sug- 
gested that any other employés of défendant knew, or could bave 
known, that they had not obeyed such rules. 

In the eighth paragraph of the third alleged cause of action, plain- 
tiff allèges that : 

"Défendant owed to the plaintiff: tlie duty, In addition to the dutles hereln- 
bcfore set forth, of caring for, protecting, and gnarding the débris of the said 
burned mail car. That, in violation of defendant's plain duty in this respect, 
the défendant, wlth fuU knowledge that the said mail car had contained mail 
niatter consisting of indestructible valuable stoues, nevertheless, regardless 
of its duty, utterly talled and ueglected to guard, protect, préserve, and res- 
cue from said flre, loss, and destruction, and from the déprédation of de- 
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fendant's own agents and employés, and of ail other persoris, the débris of 
said railway post office car and the said valuable matter which it contalned," 
etc. 

Without pausing to discuss the allégation that défendant was under 
obligation to guard the ashes and débris of the bumed mail car, it is 
sufficient to say that there is not a scintilla of évidence that either plain- 
tiff's route agents, mail clerks, or any other of its employés, or of de- 
fendant's servants or agents, knew or had any intimation of the prés- 
ence of "indestructible valuable stones" in such débris, unless the 
facts, testified to by the witnesses in regard to the manner in which the 
diamonds were found by several persons, fixed them with such notice. 
This was not seriously contended on the argument. It would be un- 
reasonable to hold that defendant's employés should hâve anticipated 
that the registered package contained diamonds, when plaintifï's em- 
ployés who handled the mail did not do so. To hold the défendant to 
an entirely différent and immensely higher degree of care in protecting 
the débris of the car than plaintiff's own employés and servants ex- 
ercised in respect to the same matter is not reasonable. I do not per- 
ceive how plaintiff can recover upon this allégation and proof . 

In the view taken of the case, it becomes unnecessary to inquire 
whether the plaintiff is barred by the statute of limitat'cns. The action 
is based upon a contract not under seal, and is barred after three years 
from its breach. Rev. N. C. 1905, § 395. Unless the défendant is de- 
prived of this défense by reason of the rule that the government is 
not within the provisions of the statute of limitations, it is a complète 
bar to this action. The collision occurred April 18, 1904; the sum- 
mons was issued September 9, 1907. In addition to the authorities cit- 
ed relevant to this question upon another phase of the case, the Su- 
prême Court has held that : 

"When * * * the suit was brought for the benefit of private persons. 
and the government had no interest in the resuit, the United States are 
barred from bringing the suit, if the persons for whose beuefit the suit is 
brought would be barred." Curtner v. U. S., 149 U. S. 602, 1.3 Sup. Ct. 98.3, 
10-11, 37 L. Kd. 890. 

So, in United States v. Bell Téléphone Ca, 167 U. S. 224, 265, 17 
Sup. Ct. 809, 820 (42 L. Ed. 144), the principle of liability to défenses, 
not otherwise available against the government, is applied when it "is 
seeking to discharge its obligations to the public. When it has brought 
the suit simply to help an individual, making itself, as it were, an in- 
strument by which the right of that individual * * * can be es- 
tablished, then it becomes subject to the rules governing like suits be- 
tween private Htigants." That was an action to vacate a patent for 
fraud. The principle is too well settled to call for further citation of 
authority. It would seem to be applicable to the instant case. The eq- 
uity of the rule is manifest hère. Those in whose behalf the plaintiff 
is suing knew, certainly within a short time, that the diamonds had not 
reached their destination. They recovered their value from the Insur- 
ance Company nearly four years before this action is brought for their 
benefit. 

I am therefore of the opinion that, taking the view most favorable 
to those for whom the plaintiff sues, and therefore for the plaintiff. 
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the défendant is not liable for the value of the diamonds. I am further 
of the opinion that the fine imposed by the Postmaster General oper- 
ated as an accord and satisfaction of ail claims accruing to plaintifï by 
reason of the destruction of the mail car. U. S. v. Oliver (C. C.) 36 
Fed. 758. Postal Régulations, § 1335, i^rovides that fines will be im- 
posed under the authority vested in the Postmaster General by section 
3962 for each of the f ollovving delinqucncies : 

"Sulferlug tlie mail, or aiiy part of it, to boconie wet, lost, liyured, or de- 
stro.ye(l, or conveyiiis or ke(>pinK it in a place or manner tliat exposes it to 
déprédation, loss, or injury." 

The act complained of, and for which the fine of $500 was imposed, 
is clearly within this enumeration of causes, etc. 

Upon a careful considération of the entire record, including the 
verdict of the jury, I am of the opinion that the plaintifl: is not entitled 
to recover upon either of the causes of action. A judgment may be 
drawn that défendant go without day. The défendant will not recov- 
er costs against the government. Pine River L. & T. Co. v. U. S., 186 
U. S. 279, 22 Sup. Ct. 920, 46 L. Ed. 1 164. 



elk: gakdex co. y. t. w. tiiayer co. 

(District Court, W. D. Vii'ginia, at Abingdon. May 20, 1013.) 

1, Judgment (5 018*) — Pleading — I'leas — Viiîgiîs-ia Siatute, 

Code, Va. 1004, § 2734, whicli provides that, in actions of e.tectment, 
"tlie défendant niay demur to the déclaration as in Personal actions or 
plead thereto, or do both ; but lie sliall i)lead the gênerai issue only, which 
shall be that the défendant is not guilty of uulawfully withholdlng the 
prennses clainied by the plaintiff in the déclaration,'' was intended to 
siniplify the proceedings, aud shonld be construed as applying to those 
pleas in bar only wliieh go to the nierits of the case aud uot to pleas set- 
ting up légal estoppels, as a plea of res judicata. 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 17S7-1703; Dec. 
Dig. § 04S.*] 

2. Courts (S 330*) — Feoekal Courts — Pollowtno State Procédure. 

The fédéral conformity statute (Rev. St. § 014 [U. S. Comp. St. 1901, p. 
CiS4]) vests the court with a discrétion as to following state trial stat- 
utes, and it should décline to follow such a statute where It appears that 
it would unuecessarily prolong the litigation and add to the expense. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 914 ; Dec. Dig. § 
330.*] 
S. Judgment (§ 640*) — Judgments Opebative as Bau — Judgments not Re- 

VIEWABLE. 

The tonclusiveness between the parties of a .iudgment of a court of 
compétent Jurisdiction directly determining a niatter in issue does not 
dépend upon vvhether or not the law subjects such judgment to revievv 
by an appellate court. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1161 ; Dec. Dig. 
§ 649.*] 

4. Judgment (§ 747*) — Res Judicata— Ejectment — Pbiob Judgment in Tbes- 

PASS. 

Under the law of Virginia, which, by Code Va. 1904, § 2756, makes a 
single judgment in ejectment conclusive, and also permits tltle to be 

•For other cases see same toplc & § numeee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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relied on as a défense and litigated under.the gênerai issue in an action 
of trespass, and wliere on a plea of res judicata évidence allunde is ad- 
mitted to sliow what was litigated and declded in the former action, a 
judïnient rendered in an action of trespass actually determiniug the 
(luestion of title is a bar to a subs^equent action of ejectment lietween tlie 
same parties or tlielr privies. 

|lid. Note. — For otlier cases, see Judgnient, Cent. Dig. §§ lOÔIÎ, 1284- 
121)G ; Dec. Dig. § 747.*] 

5. JuDGiiENT (§ 720*) — Kes .Judicata — Kxïe^jt of Ksïopi'kl. 

Wliere tlie cause of action is différent, a former jiuignient is an estop- 
pel ouly as to a niatter wlilcli was actually litigated and declded. 

[Kd. Note. — For other cases, see .JuOgvuent, Cent. Dig. § 1251 ; Dec. Dig. 
i 720.*] 

At Law. Action by the Elk Garden Company against the T. W. 
Thayer Company. On objections by plaintiff to fihng of pleas of res 
judicata. Overruled as to one plea, and sustained as to one. 

See, also, 179 Fed. 556. 

H. E. Widener and Page, Fulkerson & Widener, ail of Abingdon, 
Va. (J. C. Padgett, of Independence, Va., on the brief), for plaintiff. 
White, Penn & Penn, of Abingdon, Va., for défendant. 

McDOWELL, District Judge. This is an action of ejectment, insti- 
tuted in 1910, for a tract of land in this district which is alleged in the 
déclaration to hâve been conveyed to the plaintiff by the Douglas Land 
Company on November 29, 1909. The défendant has fîled a disclaim- 
er as to ail of the land described in the déclaration except as to a cer- 
tain parcel thereof , which it is admitted is the same parcel that was in 
controversy in the litigation to be hereinafter mentioned. The défend- 
ant has also tendered two pleas of res judicata, to the filing of which 
the plaintiff objects. The first plea is in brief to the folio wing eff ect : 
That in 1905 this défendant brought in a court of compétent jurisdic- 
tion an action of trespass quare clausum fregit against the Douglas 
Land Company, the predecessor in title of the plaintiff, in which ac- 
tion the Douglas Land Company (the défendant) pleaded only the gên- 
erai issue. On the trial the title to the land was put in issue, and was 
the only question litigated in that action. This action resulted in a 
final judgment for damages in favor of the Thayer Company, which 
stands unreversed. It is also alleged that the Elk Garden Company 
has no other title or claim to the land in controversy than the title 
which was adjudicated in the action of trespass. The record, including 
a transcript of the évidence and the instructions of the action of tres- 
pass, is exhibited as a part of the plea. It may be well to state hère 
that the reversai reported in Douglas Land Co. v. Thayer Co., 107 
Va. 293, 58 S. E. 1101, was followed by a new trial resulting in the 
same verdict and judgment as before, and that this judgment has 
not been reversed. The second plea is to the f ollowing effect : That 
pending the action of trespass, mentioned in plea No. 1, the Douglas 
Company again commenced to eut the timber on the land in contro- 
versy and the Thayer Company brought its bill in chancery to enjoin 
this second trespass and to recover damages theref or ; that the Doug- 

, «For other cases see same lopic & S numbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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las Company by its answer admitted the cutting of the timber, but con- 
tended that it owned the land ; that each party in the chancery suit in- 
troduced and relied upon the same titles that were relied upon in the 
action of trespass, and that the question of title was the only question 
actually placed in issue in the chancery suit; that the Elk Garden 
Company succeeded to the title of the Douglas Company in 1909, and 
has no title or claim other than that asserted in the action of trespass 
and in the chancery suit. It is further alleged that the chancery suit 
was finally decided in favor of the Thayer Company, and that this 
judgment stands unrevërsed. The record of the chancery suit is ex- 
hibited with the plea. 

[1] The first ground of objection to filing thèse pleas is based on 
the language of section 2734, Va. Code 1904: 

"The défendant niay demur to the déclaration, as in personal actions, or 
plead thereto, or do both; but he shall plead the gênerai issue only, which 
shall be, that the défendant is net gullty of unlawfully wlthholdlng the prom- 
ises claimed by the plaintif!: in the déclaration." 

This provision first appeared in the Code of 1849. A glance at 1 
Code 1819, p. 496, sufficiently indicates the chief purpose intended by 
the language in question. It was, as I conceive, to simplify the pro- 
ceedings in ejectment and to abolish the numerous and technical spé- 
cial pleas to the merits in use prior to 1849. That pleas in abatement 
are not forbidden by this statute was decided in James River Co. v. 
Robinson, 57 Va. 434, 438. And although it is there said that pleas 
in bar, other than pleas of not guilty, are forbidden, this statement is 
a dictum. A statute which was intended to simplify proceedings 
should not be held to hâve just the opposite effect. A plea of res ju- 
dicata, true in fact and well taken in point of law, can only bave the 
efïect of simplifying and shortening the litigation and saving expense. 
It would seem, therefore, that the statute should be construed as apply- 
ing only to those pleas in bar which go to the merits of the case, and 
not to pleas setting up légal estoppels. Moreover, if it be technical er- 
ror to admit a plea of res judicata, which is sound in law, it is assur- 
edly harmless error. Reynolds v. Cook, 83 Va. 817, 825, 3 Atl. 710, 
5 Am. St. Rep. 317. 

[2] In this court there is a further objection to giving full effect to 
this statute, even if it be construed as iforbidding pleas of res judi- 
cata. So to do is to unwisely incumber the administration > of justice 
in this court. If either of thèse pleas is true in fact and sound in law, 
this cause can be justly brought to a speedy conclusion. The plaintiff 
need only fail to file a replication. Judgment for the défendant, final 
and open to review by the appellate court, will immediately follow. If, 
however, leave to file both pleas is refused, a trial by jury will be 
necessary, and in prudence the défendant will resist the plaintifif on 
every point. The defendant's first opportunity to raise the question 
of estoppel will be by introducing the record of the former trial in 
évidence. And, in view of the room for controversy as to the question 
to be hereinafter discussed, the défendant in the exercise of reasonable 
prudence will undoubtedly also introduce ail of its évidence of title. 
That the trial thus conducted will occupy many days and involve the 
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parties in great expense is highly probable. There is certainly some 
discrétion vested in the fédéral trial courts in respect to following 
State trial statutes. R. Ce. v. Horst, 93 U. S. 291, 301, 23 L. Ed. 898; 
Shepard v. Adams, 168 U. S. 618, 625, 18 Sup. Ct. 214, 42 L. Ed. 602 ; 
Chappell V. U. S., 160 U. S. 499, 514, 16 Sup. Ct. 397, 40 L. Ed. 510. 
And this seems a proper occasion for declining to follow a practice di- 
rected by a literal construction of section 2734 of the Code. 

[3] The next ground of objection is based on the theory that a 
judgment in trespass, or at least such judgment where the title was 
not put in issue on the record by spécial plea of title, is not an estoppel 
in a subséquent action of ejectment. It seems that there is not only 
no settled course of décision, but not even a single reported case, on 
this précise point in Virginia. In the minority opinion in Douglas Co. 
V. Thayer, 113 Va. 239, 74 S. E. 215 (the review of the chancery cause 
above mentioned), it is argued that, because in this state a judgment 
in trespass in which damages of less than $300 are awarded is not re- 
viewable at the instance of the défendant, it should be held that such 
judgment is not an estoppel in a subséquent action of ejectment. But 
even if the premise be admitted as settled, and of this I must confess 
to some lingering doubt, the argument drawn f rom the premise is most 
eflfectively rebutted by Johnson Co. v. Wharton, 152 U. S. 252, 256, 
14 Sup. Ct. 608, 609 (38 L. Ed. 429), in which case it is said : 

"Does the principle of res judlcata In Its application to the Judgments ol 
courts (?f gênerai Jurisdiction dépend, In any degree, upon the inquiry whether 
the law subjects such judgments to re-examination by some other court? 
Upon principle and authority thèse questions must be answered in the néga- 
tive. We hâve not been referred to, nor are we aware of, any adjudged case 
that would justlfy a différent conclusion." 

To which it may be added that, if the foregoing is not accepted as 
conclusive, every statement of the doctrine of res judicata found in 
the standard authorities must be forthwith amended so as to embody 
a new rule to the effect that a final judgment of a trial court of com- 
pétent and gênerai jurisdiction can not be res judicata unless such 
judgment was appealable. 

Altbough the précise point hère presented has not been adjudicated 
in Virginia, the principle involved seems to me to be thoroughly set- 
tled in this State. See R. Co. v. Rison, 99 Va. 18, 32, 37 S. E. 320, 
324, in which it is said : 

•' 'There is no doubt that a judgment or decree necessarily afflrming the ex- 
istence of any fact is conclusive upon the parties or their privies, whenever 
the existence of that fact is again in issue between them, not only when the 
subject matter is the same, but when the point cornes Incidentally in ques- 
tion in relation to a différent matter, in the same or any other court, except 
on appeal, writ of error, or other proceeding provided for its revision. 
» * * ' Tijig principle has been f requently recognized and applied in this 
State (Shelton v. Barbour, 2 Va. 64 ; Preston v. Harvey, 2 H. & M. 63 ; Doug- 
lass V. Fagg, 35 Va. 588 ; see also 7 Eob. Prae. pp. 237, 240 et seq.), and has 
been fuUy recognized in cases vehere it was held not to apply; Chrisman v. 
Harman, 70 Va. 500 [26 Am. Rep. 387] ; Blackwell v. Bragg, 78 Va. 540." 

[4] In this connection it should be said that in this state in 
trespass q. c. f., under plea of not guilty only, title may be relied upon 
and as fully and freely litigated as in any other form of action, Doug- 
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las Co. V. Thayer, 113 Va. 239, 249, 74 S. E. 215 ; Callison v. Hedrick, 
56 Va. 244, 248. And in this state it is whoUy unnecessary to plead 
specially a défense which may be made under the gênerai issue. In- 
deed, it was at one time held to be error to permit this. It is further 
to be borne in mind that since 1849 by statute in this state (section 2756 
Code 1904) a single judgment in ejectment is conclusive. In jurisdic- 
tions, if any now, in which a plea of res judicata may be supported 
only by the pleadings and jiulgment in the former trial, it is necessary 
to hold that a judgment in trespass on a plea of not guilty only does 
net sustain the défense of res judicata in a subséquent action of eject- 
ment. But in this state évidence aliunde is always admitted to show 
what was litigated and decided in the former suit. See Kelly v. Board, 
66 Va. 755, 761; Allebaugh v. Coakley, 75 Va. 628, 637; Withers 
y. Sims, 80 Va. 651, 660; 1 Barton, Law Pr. (2d Ed.) p. 535. So also. 
in those jurisdictions in which a single judgment in ejectment is not 
conclusive, there is strong reason for holding that a judgment in tres- 
pass may not be res judicata in a subséquent action of ejectment. But, 
as in Virginia a single judgment in ejectment is conclusive, I am un- 
able to think of any satisfactory reason supporting the plaintiff's con- 
tention. 

If, however, the question should be regarded as entirely open in 
this state, the weight of authority generally seems to be clearly with 
the défendant. Campbell v. Rankin, 99 U. S. 261, 263, 25 L. Ed. 435 ; 
Miles V. Caldwell, 2 Wall. 35, 17 L. Ed. 755; Railroad Co. v. U. S.. 
168 U. S. 1, 48, 18 Sup. Ct. 18, 42 L. Ed. 355 ; 1 Freeman, Juds-ments 
(4th Ed.) § 311, and note King v. Chase, 41 Am. Dec. 683; 23 Cvc. 
1304, 1319, 1334; Wells, Res Judicata, § 287; 1 Herman, Estoppel, § 
208; Van Fleet, Former Adj. § 404. No detailed discussion of the 
décisions from other states supporting the opposite view seems nec- 
essary. Every such case that I hâve been able to find is baseu on some 
one or more reasons which are without weight under the rules of law 
prevailing in this state. 

It follows that the objections to the fîrst plea must be overruled. 
The second plea on its face présents the same question ; but an exam- 
ination of the record of the chancery suit, which is exhibited with 
and as a part of the plea, shows that in fact the title to the land was 
not litigated and decided in that suit. The chancery suit was, in effect, 
decided on an issue of res judicata. The court held that the judgment 
in the action of trespass, which had been concluded beforc final de- 
cree in the chancery cause, which fact was set up in an amended bill, 
estopped the Douglas Company from relying upon title and therefore 
the court did not consider the question of title. Doubtless the title 
might hâve been litigated in the chancery cause. But the cause of ac- 
tion in that suit was a trespass, the cutting of timber in October, 1905, 
while the cause of action at bar is an ouster and rétention of posses- 
sion by the défendant in 1909. 

[5] Notwithstanding some unguarded expressions of opinion in 
some of the Virginia cases, I think it is as well settled in this state as 
it is generally that, where the cause of action is différent, a former 
judgment is an estoppel only as to a matter which was actually litigat- 



UNION FURNITURE CO. V. WALKEE-COOLEY FUBNITUEE CO. 217 

ed and decided. Miller v. Wills, 95 Va. 327, 353-4, 28 S. E. 337 ; Har- 
rison V. Wallon, 95 Va. 721, 724, 30 S. E. 372, 41 L. R. A. 703. 64 Am. 
St. Rep. 830; Cromwell v. County, 94 U. S. 351, 24 L. Ed. 195; Da- 
vis V. Brown, 94 U. S. 423, 428, 24 L. Ed. 204; Roberts v. R. Co., 
158 U. S. 1, 29, 15 Sup. Ct. 756, 39 L. Ed. 873. 

It is argued that the décision in the chancery cause is res judicata, 
because in that case the question which we now hâve under discussion 
was litigated and decided. But it seems to me that this is a misappre- 
hension of the question which was an issue in the chancery cause. 
The question there decided was whether or not the judgment in a pre- 
vious action of trespass was res judicata in a chancery suit used as a 
substitute for a second action of trespass. The question hère is as 
to the effect of a previous judgment (whether in tiespass or in an 
equity suit used as a substitute for trespass) as res judicata in a sub- 
séquent action of ejectment. 

It follows that the judgment in the chancery suit cannot be relied 
upon as an estoppel in the présent action, and that the objection to the 
second plea must be sustained. 

Of the partial reversai of the trial court's decree in the chancery 
cause in 113 Va. 239, 74 S. E. 215, supra, it may hère be noted that 
that decree, as construed by the Court of Appeals, was erroneous, in 
that it undertook to adjudicate a question which was coram non ju- 
dice. 



UNION FURNITURE CO. et al. v. WALKER-COOLEY 
FURNITURE CO. et al. 

(District Court, N. D. Georgia. May 3, 1913.) 

X Baskeuptcy (§ 386*) — Peoceedings to Set Aside Composition — Proof of 
Feaud. 

A composition accepted by the requisite numlier of creditors of a bank- 
rupt cannot be set aside on the ground that it was procured by fraud, 
where ail the facts relied oii to constitute the fraud were disclosed at 
the examination which preceded the composition, and were theu known 
to the creditors accepting. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 606; Dec. 
Dig. § 386.*] 

2. Rankbuptcy (§ 386*) — Pboceedings to Set Aside Composition — Suffi- 
ciENC'Y of Evidence. 

A pétition to set aside a composition hy a baukrupt is not sustained 
by évidence which merely créâtes a suspicion as against the positive un- 
dlsputed testimony of wltnesses. 

fEd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 606; Dec. 
Dig. § 386.*] 

In Equity. Suit by the Union Furniture Company and others 
against the Walker-Cooley Furniture Company and others. Decree 
for défendants. 

•For other cases .see same topic & § nt7mber in Dec. & Am. Dlgs. 1907 to date. & Rep'r IndeiLQS 
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F. M. Hughes and Westmoreland Bros., ail of Atlanta, Ga., for com- 
plainants. 

W. W. Visanska, of Atlanta, Ga., for défendants Walker-Cooley 
Kurniture Co., G. W. Cooley Mfg. Co., and G. W. Cooley Furniture 
Co. 

Rosser & Brandon, of Atlanta, Ga., for défendants Fourth Nat, 
Bank, of Atlanta, and Atlanta Woodenware Co. 

Morris Macks, of Atlanta, Ga., for défendants Cooley Furniture 
Co. and Garner Furniture Co. 

NEWMAN, District Judge. This is a proceeding to set aside a 
composition in bankruptcy made by the Walker-Cooley Furniture Com- 
pany, against whom an involuntary pétition in bankruptcy was filed 
the 21st day of October, 1912. There was a stay of adjudication for 
the purpose of allowing the offer of composition to be made, whicb 
was made and the same was referred to the référée. A meeting of 
creditors was held on December 12, 1912, at which the président of the 
alleged bankrupt corporation was examined in open court. At this 
meeting of creditors unsecured claims to the amount of $14,058.72' 
were filed and allowed, and it was found that the appraisers had valued- 
ail of the property of the alleged bankrupt corporation at $10,373.33. 
The referee's report shown that 51 creditors, making a majority in. 
number of the claims, and $12,272.38, making: a majority in amount, 
had accepted the offer of composition. On the hearing for the con- 
firmation of the composition by the court it seems that other creditors 
had come in and accepted, at ail events it was represented, and ap- 
peared to be tnie, that aivery large majority in number and amount 
had accepted the composition offered by the alleged bankrupt corpo- 
ration, and no objection whatever, of any kind, was made-to the confir- 
mation of the composition. Therefore the composition was duly con- 
firmed by the court. i 

This proceeding is instituted to set aside the composition on sev- 
eral grounds. After the défendant had filed an answer -denying ail 
the alleged grounds, the case was referred to a master to take testi- 
mony, and testimony bas been taken and is before the court. The 
Walker-Cooley Furniture Company was engaged in the furniture busi- 
ness on Forsyth street in Atlanta, Ga. It might be called, as it bas been 
frequently called in the argument, the parent company. There were 
two other corporations engaged in the same business in which G. W. 
Cooley, who is the main man in ail the business, was a stockholder. 
After the matter had been fully gone into in taking testimony and after 
argument before the court, the grounds relied upon to set aside the 
composition were very clearly stated by counsel for the creditors seek- 
ing to set aside the composition. In addition to the Walker-Cooley 
Inirniture Company, there were three other corporations, the Cooley 
P'urniture Company, in which G. W. Cooley and H. O. Cooley, his 
brother, were stockholders, having a place on Decatur street in Atlanta, 
Ga., the G. W. Cooley Manufacturing Company, incorporated at the- 
same time as the Cooley Furniture Company with a capital stock of 
$1,000, and the G. W. Cooley Furniture Company, with a capital stock 
of $10,000, in which G. W. Cooley and his wife wei^e stockholders, in- 
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corporated in July, 1912. Thèse three corporations, and especially 
the Cooley Furniture Company and the G. W. Cooley Furniture Com- 
pany, bought their furniture from the Walker-Cooley Furniture Com- 
pany, and ail were engaged in selling furniture on what are called 
leases — that is, on the installment plan — selling generally, if not en- 
tirely, to negroes. The G. W. Cooley Manufacturing Company cuts 
little figure in the case as it is finally presented to the court. 

Mr. G. W. Cooley, who was the main actor in ail thèse niatters, 
woukl hâve the bookkeeper for the Walker-Cooley Furniture Compa- 
ny crédit the G. W. Cooley Furniture Company and the Cooley Furni- 
ture Company with the entire amount of their indebtedness at the end 
of each month and charge the same to him individually, then, accord- 
ing to his testimony, he would pay the Walker-Cooley Furniture Com- 
pany such amounts by paying off the bills of the Walker-Cooley Fur- 
niture Company and otherwise. The movants in this proceeding claim 
that this was not true according to the whole record as presented to 
the court. G. W. Cooley daims positively that such was the case, and 
lias so testified. The books show that the matter was handied as he 
daims; that is, so far as the accounts of thèse two outside concerns 
having been charged to him. The bank books of the respective cor- 
porations are in évidence, but it is almost impossible for me to as- 
certain anything definite about them. Also what are said to be ex- 
tracts from the books of the Walker-Cooley Company. The gênerai 
daim is that ail of thèse concerns were siniply one establishment, being 
run by G. W. Cooley himself, and that his brother and his wife were 
mère figureheads, and that ail of the assets of the three concerns 
should hâve gone into the composition. 

It appears that in February last the Cooley Furniture Company had 
S700worth of furniture in stock and about $8,000 worth of leases, 
and the G. W. Cooley Furniture Company had $800 worth of furniture 
in stock and about $10,000 worth of leases. It is assumed that this is 
something like what they had at the time of the confirmation of the 
composition in the Walker-Cooley Company Case. This, except some 
notes made by the Garner Furniture Company, as the contentions are 
now made, is the property that it is claimed was fraudulently with- 
held from the knowledge of the creditors for the Walker-Cooley Fur- 
niture Company at the time the composition was proposed, when G. W. 
Cooley was examined, and when the composition was confirmed. 

I think as to the Garner notes a fair showing has been made that 
thèse notes were used at the Fourth National Bank of Atlanta prior 
to the time the bankruptcy proceedings were instituted against the 
Walker-Cooley Furniture Company. My understanding is that, while 
the amount was due to the Walker-Cooley Furniture Company, the 
notes were made to G. W. Cooley, who says he used the notes in the 
Fourth National Bank for the benefit of the Walker-Cooley Furniture 
Company. There seems to be no déniai of this, except the gênerai 
suspicion that the whole transaction i was wrong. I understand Mr. 
Garner and Mr. Cooley both to bave testified that thèse notes were in 
die Fourth National Bank, and they are probably the property of the 
Lank. 
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As to the furniture and leases in the hands oî the Cooley Furniture 
Company and the G. W. Cooley Furniture Company, no very clear 
showing is made by the movants, vvhile they do raise a very strong 
suspicion. G. W. Cooley's testimony is positive that the amounts due 
by the G. W. Cooley Furniture Company and the Cooley Furniture 
Company for furniture bought by them from the Walker-Cooley Fur- 
niture Company were paid to him by notes and he used the notes for 
the benefit of the Walker-Cooley Furniture Company. His testimony 
on this subject is only contradicted by circumstances because it is im- 
possible, as I hâve stated above, to get anything definite from the tran- 
scripts from the books or from the bank books or otherwise. It is 
said that G. W. Cooley had thèse outside concerns for the purpose of 
putting his property into them and outside of the Walker-Cooley Fur- 
niture Company so as to be ready for bankruptcy with the Walker- 
Cooley Furniture Company. This is hardly supported by the évidence, 
because it seems to show very clearly that Mr. Cooley tried every way 
to avoid the bankruptcy of the Walker-Cooley Furniture Company. 
He seems to bave been trying every way possible to raise money to tide 
him over and thereby avoid bankrupt proceedings. But, be this as it 
may, I do not belicve any one would ever be able to reach any very 
satisfactory conclusion upon this branch of the case. The proceeding 
hère is controlled, it seems to me, by another matter. 

[1] It is said that the property of thèse outside concerns was fraud- 
ulently withheld from the knowledge of the creditors at the time the 
composition was proposed and carried through. It is shown that a 
regular meeting of creditors was called, that they ail had the usual no- 
tice and the opportunity to be présent. G. W. Cooley, the leading man 
of the Walker-Cooley Furniture Company, and président of the same, 
was examined by counsel for the petitioning creditors and many other 
creditors at the time of this examination, Mr. W. S. Dillon. Mr. Dil- 
lon is a lawyer of character and standing at the bar in Atlanta, and 
bas testified in the présent proceeding. He states in his testimony that 
the firm with which he is connected, Anderson, Felder, Rountree & 
Wilson, were the attorneys for the petitioning creditors in the bank- 
ruptcy proceeding against the Walker-Cooley Furniture Company, and 
represented the majority in number and amount of the creditors. He 
says that he represented the Union Furniture Company, one of the 
complainants in this application to set aside the composition, that he 
represented the Blue Ridge Furniture Company, another complainant 
in this proceeding, and, in fact, ail of the original petitioners in the 
présent matter except the Teschner Leaf Company. Mr. Dillon fur- 
ther testifies that practically ail the facts that were brought out on the 
examination before the spécial master in the présent matter were 
brought out in the examination before the référée looking to the accept- 
ance of the composition. Mr. Dillon states that he had had corre- 
spondence with clients of his out of town, and had had the matters 
which are made the subject of this motion brought to his attention, 
and that he thoroughly investigated the same. He states that he knew 
of the relationship of G. W. Cooley to the G. W. Cooley Furniture 
Company, and that the statement made by Mr. Cooley in the présent 
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matter was in no wise différent from that made by him on his ex- 
amination before the référée. He says: 

■The siilistance of liis évidence on that question before the référée was the 

sanie as It was liefore the niaster." 

lie says that he knew of Mr. Cooley's relation to the Cooley Furni- 
ture Company also, that he learned of it in various ways, that he learn- 
ed it in détail by examining him under oath before the référée, and 
that he knew of the transactions of the Garner Furniture Company, 
he "knew it as it is stated now by Mr. Garner and Mr. Cooley." Mr. 
Dillon said that he would not be positive about it, but he thinks he rep- 
resented the majority of the claims against the Walker-Cooley Furni- 
ture Company at the time of the composition. On a very thorough 
cross-examination Mr. Dillon reiterated ail this, and adhered to the 
statement that he knew at the time of the examination of Mr. Cooley 
before the référée and at the time of the confirmation of the composi- 
tion ail that it now known or claimed by the movants hère. It will 
be impossible, therefore, to hold that thèse assets of the G. W. Cooley 
Furniture Company and the Cooley Furniture Company and the Gar- 
ner Furniture Company notes were fraudulently withheld from the 
knowledge of the creditors of the Walker-Cooley Furniture Company 
or from the bankrupt court unless we reject entirely the testimony of 
Mr. Dillon. If, with the knowledge of ail the facts, a composition is 
accepted, and if the alleged bankrupt disclosed fuUy the extent of his 
assets, I do not see how it can be set aside on the ground of fraudu- 
lent représentations. 

It appears further to me that it is shown with reasonable satisfac- 
tion that the alleged bankrupt corporation got every dollar it could 
to effect this composition. I do not understand that any fraudulent 
conduct of any character or anything wrong could be attributed to Mr. 
Gershon in this matter, and he declined, according to the évidence hère, 
to lend more than the $6,100 to make this composition and pay the ex- 
penses. The Walker-Cooley Furniture Company not only transferred 
to Mr. Gershon ail the property of the Walker-Cooley Furniture Com- 
pany to secure him for this money, but G. W. Cooley transferred to 
him his one-half of the stock in the G. W. Cooley Furniture Company 
and the Cooley Furniture Company and gave a mortgage on a certain 
small pièce of real estate, probably subject to some other incumbrance. 

It seems, also, from this record that the true state of affairs must not 
only hâve been known to Mr. Dillon, of counsel for the creditors, but 
from what he states as to his correspondence it must hâve been known 
to many people having an interest in the matter. Notwithstanding ail 
this, every créditer either expressly accepted the composition, which 
was true of a considérable majority in number and amount, or they 
failed to make any objection to the same although having notice of the 
offering and of the hearing. 

There has been offered in évidence a report made by the Walker- 
Cooley Furniture Company to the Dunn Mercantile Agency, showing 
a much larger amount of assets than seemed to be on hand at the time 
of the filing of the pétition in bankruptcy, certainly a much larger 
amount if the leases are considered as being worth anything like their 
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face value. If creditors hâve been deceived and defrauded by such 
statement, they hâve their remedy under a récent décision of the Su- 
prême Court of the United States in the case of Henry Friend et al., 
Petitioner, v. James Talcott, 228 U. S. 27, 33 Sup. Ct. 505, 57 h. Ed. 

, decided April 7, 1913, which is a very interesting case as to fraud- 

ulent représentations and the rights of creditors. 

[2] Since the argument I hâve gone over the évidence, that which 
was material hère very carefully indeed, and the more I examine it 
the stronger the conviction grows on me that this is not a case in 
which the composition can be set aside. Mère suspicion should not be 
allowed to prevail over the positive testimony of undisputed witnesses. 
The prayer to set aside the composition, reopen the case, and appoint a 
receiver is denied, and tiie temporary restraining order heretofore 
granted is dissolved. 

I find a bill in the record in favor of the stenographer for taking 
the testimony before Mr. Callaway, the master in this case, for $215. 
Inasmuch as this évidence was taken by both parties and used for the 
benefit of both parties on the liearing, I think the expense of the same 
should be divided. The fee of Mr. Callaway, the master, can be charg- 
ée when same is fixed. 



MKKSK et al. v. NORTHERN TAC. RY. CO. 

(Disd-lct Court, W. D. AVashingtou, N. D. .Tuly 10, 191.3.) 

No. 2,489. 

1. CONSTITUTIONAI, IjAW (§ 46*) DETERMINATION" OF COKSTITUTIONAI. QUES- 

TIONS. 

Tlie question of tlie constltutionality of the Workmen's Compensation 
Law (Laws Waisli. 1911, c. 74), In compellins contribution from an em- 
ployer for deatli of a workman tlirougli the négligence of a third person 
not In the same employ, is not before the court where. the third person 
beiug sued, the complaint is denun-red to on the ground of the statute 
abolishing right of action against him. 

[Ed. Note.— For other cases, see Constitutional Law, Cent. Dig. §§ 43- 
45; Dec. Dig. § 40.*] 

2. Death (§ 11*) — RiGiiï OF Action — A]!olisiiment. 

Right of action for death l>y wrongful act does not exist at common 
law, but solely by statute, and so by statute niay be taken away. 

[Ed. Note.— For other cases, see Death, Cent. Dig. §§ 10, 15 ; Dec. Dig. 
i 11.*] 

.;;. Master and Servant (§ 87%, New, vol. 16 Key-No. Séries) — Wobkmen's 
Compensation Law — Abolisiiment of Rioiit of Action. 

Right of civil action for death of a workman, not merely against the 
employer, but against a third person, where the accident occurs "at the 
plant" of the employer, is abolished by the Workmen's Compensation 
Law (Laws Wash. 1911, c. 74) ; section S providiiig that ail civil causes 
of action for injury to or death of workmen are aboli.shed, "except as in 
this act provided," tlie only relevant exception belng the proviso that if 
the injury to a workman occurs "away from" the plant of tlie employer, 
through négligence of a third person not in the same employ, he, or in 
case of his death his family, niay elect to take under the act, or to sue 
such third person ; and section 5 providing for payment to a workman 
injured, or in case of lils death to his family, of Industrial insurance 

•For other cases see same topic & § xumber in Dec. & Am. Digs. 1907 to date, &. Rep'r Indexe» 
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from the fund created by the act, which, "except as in tbis act other- 
wise provlded, * * • shall be in lieu of any and ail right of action 
whatsoever against any person whomsoever." 

At Law. Action by Mary A. Meese and others against the North- 
ern Pacific Railway Company. Demurrer to complaint sustained. 

Teats, Teats & Teats, of Tacoma, Wash., for plaintiflfs. 
C. H. Winders, of Seattle, Wash., for défendant. 

CUSHMAN, District Judge. This suit was brought to recover for 
the death of the husband and father of the plaintiffs, alleged to hâve 
been caused by the wrongful act of the défendant. Défendant de- 
murs to the complaint upon several grounds, the only one argued 
being : 

"That there is no authority in law under whlcli the plaintiffs' action can 
be maintained as against this answering défendant, it appearing from the 
complaint that Benjamin Meese, on aceount of whose wrongful death this 
action was brought, sustained the injuries of which complaint Is made at 
the place of work and plant of his employer, and that plaintiffs' claim cornes 
within the terms of chapter 74 of the Session Laws of the State of Wash- 
ington for 1911, being an act relating to compensation of injured workmen." 

The complaint allèges : 

"On the 12th day of Aprll, 1913, and for a long time prior thereto, Benja- 
min Meese, deceased, was in the employ of the Seattle Brewing & Mailing 
Company, in its plant located at Georgetown, in the city limits of the clty 
of Seattle, KIng county, Washington, and as part of his duty under his em- 
ployment with the said brewing company was to assist In loadlug béer upon 
the cars and also to place government stamps upon the barrels, half barrels. 
and quarter barrels, when flUed with béer and before the same were loaded 
Into the railroad cars spotted at the proper place at said brewing plant for 
said loading. That at the plant the said défendant had a railroad track 
running alongside of the warehouse and buildings containing the flnished 
products to be shlpped by said brewing company, which said siding was cou- 
nected with défendant company's switches, siding, and main tracks; and 
the said défendant company furnished the said brewing company with cars 
on said track to be loaded with products of said plant to be carried by said 
défendant company to their différent points of destination. That after the 
said cars are placed upon said siding of said défendant company, the cars 
were spotted and moved by the brewing company to différent places neces- 
sary for the loading on said siding, with appllauces furnished and operated 
by the said brewing company; and when the said cars were so placed upon 
the said siding and spotted at the proper places for loading the cars, said 
brewing company used skids and other appllauces extending from the car 
Into the warehouse of the brewing company, for the purpose of roUing the 
kegs, barrels, quarter barrels, or half barrels of the flnished product of the 
brewing company from the plant into the car; and the said brewing com- 
pany employed a crew of men called 'loaders' for the purpose of loading 
said car with their said finlshed product, and also with Ice sometimes neces- 
sary in the shipment of the said flnished product, and at the same time of 
loading the said car the said brewing company employed workmen to place 
the necessary government stamps upon each of the réceptacles of the said 
flnished product, which was usually done while said réceptacles were mov- 
Ing along the said skids ; and the workmen who performed said work usually 
stood upon the floor or platform beneath the skids, and which platform ran 
alongside of the building and plant of the brewing company and into the op- 
ening in the building or plant where the flnished product was taken from 
the storehouse or plant. That while loading and fllling the said car, the move- 
raent of the said car, especially without notice to the loading crew and the 
employé who placed the government stamps upon the réceptacles, was danger- 
ous to the workmen of the brewing company, as the movement of the said 
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car would cause the sklds and réceptacles of the finlshed product to fall upon 
the employés of tlie brewing plant and injure them. ïliat at the time of 
the accident herein complained of the deceased husband and father was plac- 
ing govermuent stamps upon the réceptacles, half barrels, of the finlshed 
products of the brewing company, in his regular course of employiuent with 
the brewing company, and located to the south of the skids and half barrels 
as they moved from the plant of the brewing company into the car. That 
while the sald deceased. Benjamin Meese, was so employed, placing the gov- 
ernment stamps upon the half barrels and flUing and loading a car upon 
said sidlng, on the 12th day of Aprll, 1913, at about the hour of 6:10 o'clock 
of the eveniug of sald day, the said défendant company, by and through 
its switchman, locomotive engineer, and employés, carelessly and negligently, 
without warning to the deceased. Benjamin Meese, and without warning to 
any of the loading crew, then In the employ of the said brewing company, 
loading the car upon the sald slding, knowing that said men were at that 
tlme loading the car, caused a number of cars to come down the said sidlng 
alongside of the plant of the said brewing company with tremendous force 
and momentuni, strlking the car then being loaded with tremendous force 
and momentuu!, knocklng the car along the track, causing the skid then be- 
ing used by loading crew to load the said car to fly baekwards and against 
the deceased, causing a large number of half barrels loaded with the finlshed 
product of the brewing company upon the said skids to fall upon the de- 
ceased. malniing and injuring him so that, from said Injuries so received 
through the carelossnps» and négligence of the défendant company, the said 
Benjamin Meese, deceased, died on the niornlng of the 17th day of April, 
19iy, Icaving his widow and children, parties plaintilï herein." 

The Workmen's Compensation Law (Session Laws Wash. 1911, p. 
345) provides : 

" * * * The State of Washington, therefore, exerclsing herein its police 
and sovereign power, déclares that ail phases of the promises are withdrawn 
from private controversy, and sure and certain relief for workmen, Injured 
In extrahazardous work, and thelr familles and dependents, is hereby pro- 
vided regardless of questions of fault and to the exclusion of every other 
remedy, proceeding or compensation, except as otherwise provided in this 
act ; and to that end ail civil actions and civil causes of action for such Per- 
sonal injuries and ail jurisdiction of the courts of the state over such causes 
are hereby abollshed, except as in this act provided. * » * " Section 1, 
pp. 345, 346. 

"Workman means every person in this state, who, after September 30, 
1911, is engagea in the employment of an employer carrying on or conduct- 
ing any of the industries scheduled or classifled in section 4, whether by 
way of manual labor or otherwise, and whether upon the promises or at the 
plant or, he being In the course of his employment, away from the plant of 
his employer: Provided, however, that if the injury to a workman occurring 
away from the plant of his employer Is due to the négligence or wrong of 
another not In the same employ, the Injured workman, or if death resuit 
from the injury, his widow, children, or dependents, as the case may be, shall 
•elect whether to take under this act or seek a remedy against such other, 
such élection to be in advance of any suit under this section ; and if he take 
under this act, the cause of action against such other shall be assigned to 
the state for the benefit of the accident fund; if the other choice is made, 
the accident fund shall contrlbute only the deficiency, if any, between the 
amount of recovery against such tliird person actually coUected, and the com- 
pensation provided or estimated by this act for such case. Any such cause of 
action assigned to the state may be prosecuted, or compromised by the de- 
partment, in its discrétion. Any compromise by the workman of any such 
suit, which would leave a deficiency to be made good out of the accident 
fund, may be made only with the wrltten approvai of the department." 
* * * Section 3, pp. 347, 34<S. 

"Each workman who shall be injured whether upon the premises or at the 
plant or, he being in the course of his employment, away from the plant of 
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his employer, or his family or dependents in case of death of the workiiian, 
shall receive eut of the accident fund compensation in accordance witli the 
following scliedule, and, except as in tliis act otlierwise provided, such pay- 
ment sliall lie in lieu of any and ail rislits of action whatsoever against any 
person whonisoever." Section 5, p. 356. 

No question is made but that the employment of the deceased was 
of an extrahazardous character and within those employments pro- 
vided for in the act. The question presented is purely one of statu- 
tory construction. 

[1] Upon the argument much was said concerning the constitu- 
tionality of a législative act compelling contribution from one person, 
or employer, to be used in paying for the négligence of another. This 
phase of the act is not now before the court. That is a défense only 
to be made by those obliged to contribute to, or those charged with 
the duty of administering, the funds contributed. The question of 
législative power may, in this case, only be considered as, possibly, one 
of the guides to be reSorfed to in determining the législative intent 
manifested by the law as vi^ritten. 

[2] There is no right of action at common law to recover for death 
occasioned by the wrongful act of another. 13 Cyc. 310. It is a right 
solely given by statute. A right such as this, which the Législature 
gives, it may, of course, take away. 

[3] The sole question, therefore, is: What was the législative in- 
tent concerning this matter? Was it to end ail suits at law for the 
injury or death of employés while engaged in certain occupations, no 
matter by whom injured or killed? Or, was it only to end such con- 
troversies between employer and employé? 

Parts of the act, taken alone, would justify either conclusion. The 
title provides : 

"An act relating to the compensation of injured workmen in our indus- 

Ù'ie.s." 

This shows a broad purpose — ^broad enough to include ail injuries 
caused by any one to such "workman in our industries." Section 1 
announces : 

"The common-law System governing the remedy of workmen against em- 
ployers for injuries received in hazardous work is inconsistent with modem 
industrial conditions." 

This shows a narrower view ; but, as shown by the parts of the act 
quoted above, it does not stand alone. Section 3 of the act, above 
quoted. provides that, when the deceased workman is killed "away 
from the plant of his employer," through the négligence of another 
"not in the same employ," his wife or children may elect whether to 
take, under the act, the industrial Insurance therein provided for, or 
seek to recover from such other — that is, recover in an ordinary law 
action for such other's négligence. 

In this case, the complaint shows that the deceased was — ^giving the 
ordinary meaning to the words->-killed, not "away from," but at, the 
plant of his employer. Sections 3 and 5, in classifying the injuries by 
the place where they occur, both contain the expression : 

"Whether upon the premises or at the plant or, he being in the course of 
his employment, away from the plant of his employer." 
206 F.— 15 
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"At the plant" may include less or more than "on the preniîses," 
depending on the relative extent of the two; but thèse two expres- 
sions show an intention not to limit the application of the law to real 
property boundaries. 

The proviso, expressly preserving the right of action at law for the 
death of an employé, resulting from an injury "occurring away from 
the plant of the employer," clearly shows an intent to except from 
that provision of the act, abolishing ail private controversies and ail 
rights of civil action, what, but for such provision, would hâve been 
abolished, and, as the right of civil action is alone preserved when the 
injury occurs "away from the plant of the employer," then it is not 
preserved, but is abolished, when it occurs at the plant of the em- 
ployer. 

This intent is further manifested by section 5 of the act, providing 
for the payment of industrial insurance from the fund created by'the 
act, which "shall be in lieu of any and ail rights of action whatsoever 
against any person whomsoever," "except as in this act otherwise pro- 
vided." The only relevant exception is, without doubt, the one re- 
ferred to in the provision of the act providing : 

"That if the injury to a workman occurring away from the plant of his 
employer is due to the négligence or wrong of another not in the same em- 
ploy, the injured workman, or if death resuit from the injury, his widow, 
children, or dependents, as the case may be, shall elect whether to take un- 
der this act or seek a remedy against such other, such élection to be In ad- 
vance of any suit under this section; and if he take under this act, the 
cause of action against such other shall be assigned to the state for the 
benefit of the accident fund ; If the other cliolce is made, the accident fund 
shall contribute only the deficiency, if any, between the amount of recovery 
against such thlrd person actually collected, and the compensation provided 
or estimated by this act for such case." Page 348. 

Courts hâve often had occasion to point out that the intent may fre- 
quently more satisfactorily be shown by the nature of an exception 
than in any other way. This seems to be such a case, 

Demurrer sustained. 



THE JACOB LUCKBNBACH, 

THE SIGMARINGEN. 

(District Court, D. Maryland. July 3, 1913.) 

Collision (§ 102*) — Steam Vessels — Mutual Fatjlts. 

The steamship Sigmaringen, which had been anchored at nlght near 
the north end of the Baltimore quarantine anchorage grounds, got under 
way after daylight to proceed up the main chanuel to Baltimore* and be- 
gan swlnging around while the steamship Luckenbach was approaehing 
down the Curtis Bay channel, which enters the main channel from the 
westward on the north of the anchorage grounds. As the Sigmaringen 
got upon her course she increased her speed, and at the interseistion of 
the two channels, on the west side of the main channel, the two vessels 
came Into collision, being then on crossing courses. Nelther vessel heard 
the other's signal. Ueld, that the Sigmaringen could not rely on the star- 
board hand rule for crossing vessels, as she did not comply with such 
rule, which required her to keep her course and speed, and that she was 
in fault for not keeping a lookout and navlgatlng with référence to the 

•For other cases see e&me topic & i nvmbeb in Dec. & Am. Digs. 1907 to âate, & Rep'r Indexes 
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Luckenbach, and that the latter was also in fault for not sooner reducing 
'. speed, so as to be under control when the course of the other vessel was 
flnally ascertained. 

[Ed. Note. — For other cases, see Collision, Dec. Dig. % 102.*] 

In Admiralty. Suit for collision by Hermann Grantz, master of the 
steamship Sigmaringen, against the steamship Jacob Luckenbach, with 
cross-libel by Edgar F. Luckenbach and others, owners of the Lucken- 
bach, against the Sigmaringen. Decree against each vessel for half 
damages. 

R. E. Lee Marshall and Charles W. Field, both of Baltimore, Md., 
for the Sigmaringen. 

Daniel H. Hayne, of Baltimore, Md., and James K. Symmers, of 
New York City, for the Jacob Luckenbach. 

ROSE, District Judge. There was a libel and a cross-libel. By con- 
sent the cases hâve been Consolidated. Two vessels were in collision. 
Each claims to be free from fault and says that the other was solely 
to blâme. Both of them are ocean-going steamships. One of them, 
the Sigmaringen, Aies the German, the other, the Jacob Luckenbach, 
the American, flag. At about 6:11 on the morning of April 28th last 
they came together in broad daylight at or near the intersection of 
the Curtis Bay and Et. McHenry channels of the Patapsco river. 
There is less dispute as to facts than is usual in such cases. The par- 
ties difïer principally as to what rules of navigation were applicable to 
the situation in which the ships found themselves. That différence 
began before the collision and was in part its cause. 

The quarantine anchorage of the port of Baltimore lies to the west- 
ward of the Et. McHenry or main ship channel. In a direction parallel 
to that of the channel it appears to be in the neighborhood of 3,500 
feet long. It is 600 feet wide. In other words, for a distance of 
about 3,500 feet the channel is hère widened from 600 to 1,200 feet. 
The northernmost side of this anchorage is formed by the Curtis Bay 
channel. The latter extends from the Baltimore & Ohio coal pier at 
Curtis Bay to the Et. McHenry channel. It is perfectly straight, run- 
ning almost due east from the pier, its compass course being east one- 
half south. It is about 2 miles long, is 30 feet deep, and, except 
where it widens at its mouth, is 250 feet wide. The intersection of 
its southernmost side with the westernmost side of the Et. McHenry 
channel is marked by can buoy No. 23. Some 900 feet to the east 
and north of that buoy is a white spar buoy, which marks the north- 
westernmost corner of the anchorage. This latter buoy is in the South- 
ern line of the Curtis Bay channel. 

The parties substantially agrée as to the east and west line upon 
which the collision took place. The Luckenbach came straight down 
the Curtis Bay channel. After passing buoy No. 1, and while under 
the observation of the Sigmaringen, it never made any perceptible 
change in its course. Shortly before the two ships came together its 
helm was put to starboard, but before the ship appreciably responded 
thereto its engines were reversed at full speed. The influence of the 

*For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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propeller under such conditions offset that of the helm. The captain 
of the Luckenbach says he passed down the channel slightly to the 
south of its center. It is saf e to say that the ships came together not 
far from the center Hne of the Curtis Bay channel, or from a pro- 
longation of that line. Such line is, perhaps, 400 feet north of buoy 
23. The collision may hâve happened somewhat nearer that buoy, 
and did, if the course taken by the Luckenbach after going by buoy 
No. 1 was parallel to the line passing from buoy No. 1 through the white 
spar buoy to buoy No. 23. A number of witnesses on the Lucken- 
bach speak of buoy No. 23 appearing under the stern of the Sigma- 
ringen after the latter moved up the Ft. McHenry channel subséquent 
to the collision. As the Sigmaringen is 394 feet long, and was struck 
about 130 feet from her stem, the probabilities are that her stern was 
at the moment of the collision a very few feet from the east and west 
line which passed through buoy No. 23. More attention has been 
given by the parties to fixing the north and south line upon which the 
collision happened. 

The Sigmaringen says that for some time before she was struck she 
had been on the Kt. McHenry channel course, and at the moment of 
collision was to the right of the center of that channel. The Lucken- 
bach says that the ships came together in the Curtis Bay channel, and 
not in the Ft. McHenry channel. 

The steamship City of Norfolk passed up the latter channel im- 
mediately before the accident, which, to the eyes of Mr. Brooks, the 
first officer of that ship, even then was imminent. He says he had 
never seen a collision and he was very much interested. He watched 
the two vessels concerned until the crash came. He says that the Sig- 
maringen passed very close to buoy No. 23, which is on the western- 
most side of the Ft. McHenry channel. He thinks that she went to 
the westward of that buoy, but he is not sure. An instant before the 
collision the Sigmaringen's stem was thrown to starboard ; that is, 
towards the east. I think that it was this movement which shut in the 
buoy from Mr. Brooks' observation. 

On the whole, I am persuaded that Mr. Brooks, who struck me as a 
singularly impartial, intelligent, and well-informed witness, was right 
in supposing that the Sigmaringen passed to the westward of buoy 
No. 23, and very close to it. In any event if the Sigmaringen was at 
the time of passing such buoy on the channel course, as its witnesses 
swear it was, or upon any approximation of that course, it niust hâve 
been well to the westward of the center line of the channel when the 
Luckenbach struck it. Certain it is that when the ships came together 
the Sigmaringen was not very far from the line of the west side of 
the Ft. McHenry channel, and probably a little to the west of that 
line. The circvmistances of the collision confirm this view. The Luck- 
enbach had reversed before the collision; how long before it may not 
be possible to say with certainty. Its speed had, however, been re- 
duced, or the damage donc by its blow, considérable as it was, would 
doubtless hâve been still more serions. If the Sigmaringen had not 
been in the way, the Luckenbach would not hâve reversed. If the 
Luckenbach had not, it would inevitably hâve gone still farther to the 
eastward. If the Sigmaringen at the time of the collision was in the 
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eastern half of the channel, the Luckenbach's course vvould hâve car- 
ried it, had it not reversed, and had the Sigmaringen not been in the 
way, aground to the east of the channel. It is not probable that the 
Luckenbach was navigated in that manner. 

I find, therefore, that the collision happened at or about the line of 
the westernmost side of the channel, and at a point from 200 to 400 feet 
north of buoy No. 23. 

The night before the Luckenbach had completed loading a full cargo 
of 4,000 tons of coal. It was 300 feet long, and drew so laden about 
24 feet of water. Between 5 and 6 on the morning of the collision 
it got under way for sea. Its master says he intended to stop and 
anchor temporarily at the quarantine anchorage. The Luckenbach 
was not a fast boat. Its maximum speed was only 8 knots. On the 
morning in question its engines were at half speed. It was making, 
perhaps, 5 knots through the water. 

The Sigmaringen was on a voyage in ballast frorn Cienfuegos to 
Baltimore. It had arrived at quarantine about 1 :30 on the morning 
of the collision and had there anchored. There has been some con- 
troversy as to the précise point at which it dropped its anchor. Tak- 
ing ail the testimony into considération, I find that it anchored near 
the westernmost side of the anchorage grounds and 1,000 feet or more 
from the white spar buoy. The captain of the Sigmaringen says it 
was anchored not less than 7C0 feet from such buoy. Some of the 
other witnesses put it doser. The conclusion at which I bave arrived 
is based upon the testimony of the chief engineer of the Sigmaringen 
that in the two minutes preceding the collision at which its engines 
were run at full speed it traveled 317 meters, or 1,070 feet. Allowing 
for the distance it made vmder half speed, it does not appear that it 
could hâve been anchored less than 1,000 feet away from the white 
spar buoy, and perhaps a few hundred feet more. Towards morning 
the wind came from the westerly direction. Preceding the collision 
it was blowing about 6 miles an hour. The ship consequently headed 
to the west. The witnesses differ as to whether its bow pointed north 
or south of west. I do not think it is material to attempt the settle- 
ment of the controversy on this question. It weighed anchor at 6:06. 
The collision happened certainly as early as 6:12, probably about 6:11; 
the time used being that of the Sigmaringen. 

When the Sigmaringen broke ground, the Luckenbach had been for 
some time on its course down the Curtis Bay channel. The collision 
took place 5 or 6 minutes later. The Luckenbach was making 5 
knots, or about 500 feet a minute. Its engines were reversed before 
the collision. How long before is uncertain. Probably for a very 
short time, yet sufficiently long to reduce her speed. 

From ail the circumstances, I find that the Luckenbach was not 
more than half a statute mile from the place of collision at the time 
the Sigmaringen got under way; that is, the Luckenbach was then 
something over 400 feet to the east of buoy No. 1 and about half a 
knot or a little more from the Sigmaringen. At that time the two 
ships were so headed that they were approaching each other head to 
head, or nearly so. At 6:06 the Sigmaringen's engines were started. 
They were worked at slow until 6 :07. During that time the ship sim- 
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ply turned to starboard without otherwise materially altering its posi- 
tion. The Luckenbach at 6 :07 was about 2,000 f eet f rom the point at 
which the collision afterwards happened; that is to say, it had just 
about passed buoy No. 1. There was then probably something less 
than a half mile between the two ships. During the next minute the 
engines of the Sigmaringen were at half speed and the ship continued 
to swing to starboard. During this minute it is not probable that the 
ship could hâve moved forward more than a couple of hundred f eet, 
if so much. At 6:08 its engines were put at full speed. At that mo- 
ment the I^uckenbach must hâve been not much over 1,500 f eet f rom 
the point of collision ; that is to say, it was nearly half way between buoy 
No. 1 and the white spar buoy. The Sigmaringen's pilot said that the 
Luckenbach was then only 200 or 300 yards off. He was perhaps con- 
fused when he .said so. Up to one minute or more after the time at 
which the order "Full speed ahead" was given — that is to say until 6 :09 
— the Sigmaringen had been navigated without thought of the Lucken- 
bach, and in ignorance, so far as everybody on board of her, except, 
perhaps, her pilot, was concerned, of the existence of the collier. He 
says he saw the latter when he was getting under way. If he did, he 
paid no further attention to it until a minute, as he says, after the 
Sigmaringen's engines had been put at full speed, and when the Luck- 
enbach must bave been within 1,000 feet of the point of collision. 
The pilot is very young, not yet 22. He was confused and contradic- 
tory in his testimony, not, I think, because he wanted to deceive, but 
because his responsibility seems to bave been too heavy for his expéri- 
ence and ability. No lookout was stationed on the Sigmaringen, and 
with the possible exception of the pilot no one in fact did look eut. 
K he did, he might as well not bave done so. He had too many other 
things to think about. It follows that, if the absence of a proper look- 
out could in any way hâve contributed to the accident which subse- 
quently followed, the Sigmaringen must be held in fault. 

When the Luckenbach was in fact noticed by those on board the 
Sigmaringen, the former was within 1,200 feet, if not less, of the place 
at which the collision subsequently took place. The Sigmaringen was 
still, in my opinion, steaming chagonally across the upper end of the 
anchorage ground. If it held the course and speed at which to that 
time it had been progressing, it would hâve been a dangerous experi- 
ment for the Luckenbach to bave attempted to pass around the white 
spar buoy under its stern. Indeed, if the Sigmaringen had not begun 
to move f aster, as it in fact did, it probably would hâve been impossi- 
ble. Up to that time it had been moving very slowly. When it saw 
the Luckenbach, its pilot and master had little time to think. They 
assumed that the fifth position was presented. because the vessels were 
at that moment on crossing courses. They failed to realize that they 
were not keeping their speed, but were constantly accelerating it, and 
would, had the collision not bave taken place, bave continued to do so 
for some time to corne. The Sigmaringen, with its engines at full 
speed, would bave ultimately traveled at the rate of 12 knots an hour. 
It had not gotten up to more than about 6 when its engines were re- 
versed. Those in charge of its navigation overlooked the fact that 
they had, moreover, according to their own testimony, changed 
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their course within 1,000 or 1,200 feet of the Luckenbach. If they 
were seeking to charge it with the responsibility of a burdened 
vessel, they should hâve kept course and speed. They, however, blew 
one blast to the Luckenbach. For some reason the latter did not hear 
it. A moment after the Luckenbach blew two blasts to the Sigmar- 
ingen. Nobody on the latter ship heard either of them. Some of 
tliose on board of it did notice a single pufï of steam, and supposed 
that the Luckenbach had assented to their proposition that it should 
pass under the stern of the Sigmaringen. It is possible that each ship 
signaled the other so nearly together as to prevent one from hearing 
the other's signai. The master of the Luckenbach claims that he 
thought that, as the ships were on opposite courses when they were 
within half a mile or so of each other, he was entitled to treat them 
as still on those courses. He felt that he had started first. He had a 
heavily laden vessel going down a relatively narrow channel. He 
supposed that he had the right of way. He impressed me as a man 
rather markedly inclined to stand up for what he thinks to be bis rights. 
In a brief moment after each had sounded the signais, ail appreciated 
that a collision was almost inévitable. Then each ship did what should 
hâve been done before — they reversed at full speed and blew three 
times. It was too late. The master of the Luckenbach says he did 
not earlier attempt to exchange signais with the Sigmaringen be- 
cause he feared that if he did so he would hâve confused a couple of 
steamers which were proceeding up the main ship channel. If so, 
he should, in view of the position and actions of the Sigmaringen, 
hâve gotten his vessel more thoroughly under control, so that, when it 
became possible to interchange signais with the other ship, he would 
bave been in a position to act as such exchange indicated. He should 
not bave waited, as he did, until the vessels were so close that the 
slightest misunderstanding or delay on the part of either would make 
collision inévitable. Under the circumstances as they must bave been 
apparent to ail parties, there was quite obvious danger that the two 
ships might difïer as to what rule of navigation was applicable. If 
the master of the Luckenbach thought an interchange of signais was 
impracticable, it was clearly his duty to reduce speed at once. 

There bas been much discussion as to whether the two ships were 
in the fifth position. That they were on crossing courses at the mo- 
ment of the collision was clear. They came together at right angles. 
It is equally certain that, when the vessels were already near enough 
to require each of them to be navigated with some relation to the other, 
they were not on crossing courses. It is no less certain that the Sig- 
maringen, from the time it got under way to the time of collision, was 
constantly changing its speed, and during that time must hâve made 
several changes of course. The prime fault on the part of the Sig- 
maringen was not keeping a lookout. If it had not done so, 1 am per- 
suaded the collision would bave been prevented, either by an earlier 
interchange of signais or by différent navigation on its part. 

I hâve already said that in my view the Luckenbach was clearly 
also in fault for approaching so close to the Sigmaringen without ef- 
fecting an interchange of signais and without checking its speed with 
sufficient promptness. 
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It follows that thc usual decree for a référence to a commissioner 
to ascertain the damages and for a division of thera between the two 
ships must be made. 



MORSE V. BKOWN. 

Ex parte MORSE. 

(District Court, D. Connecticut. July 30, 1913.) 

No. 1,762. 

CKIMINAI, LAW (I 13*) — DiSOBDBBLY HousE (§ 5*) — Statutes — Vaudity — "Re- 

PUTED." 

Acts Conn. 1907, c. 122, provides for sentence by fine or imprisonment 
. on any person wlio sliall be convicted of keeping a liouse wlilcli is, or Is 
reputed to be, a house of ill famé, or wliicli is rcsorted to, or is reputed 
to be resorted to, for pnrposes of prostitution and lewdness. Held that, 
sluce tlie Connecticut Suprême Court of ICrrors prier to the adoption of 
sucli statutes liad Iield that tlie word "reputed." as so used in other stat- 
utes, vvould be construed as liniitcd to réputation fonnded on facts, and 
not on mère irresponsible rumor, the statute, so construed, was not un- 
eonstitutional, as violating the fédéral C\)nstltutlon, as justifyiug a con- 
viction of an offense ou irresponsible rumor. 

[Ed. Note. — B^r other cases, see Crlminal Law, Cent. Dlg. §§ 13, 14; 
Dec. Dig. § 13.* Disorderly House, Cent. Dig. §§ 5, 9^13; Dec. Dig. § 5.* 

For other définitions, see Words and Phrases, vol. 7, p. 6118.] 

Habeas corpus by Marion A. Morse against Sidney A. Brown to 
obtain petitioner's discharge from imprisonment under a conviction 
for keeping a disorderly house. Writ dismissed. 

Charles W. Comstock, of Norwich, Conn., for petitioner. 
Charles B. Whittlesey, of New London, Conn., for défendant. 

MARTIN, District Judge. The pétition is referred to and made a 
part of thèse findings of the court, and the same was filed July 2, 1913. 
The writ of habeas corpus was issucd July 2, 1913, and the sherifï 
brought the petitioner into court on, to wit, the 14th day of July, 1913, 
and then made return to the writ. The return is referred to and 
made a part of thèse findings. Thereupon the petitioner asked for 
time to formulate and file demurrer, which was granted, and the cause 
was continued to the 30th day of July, 1913, at the United States 
courthouse in Hartford, Conn. And on the 30th day of July, 1913, 
the petitioner demurred to the return of the sheriff, which demurrer is 
referred to and made a part of thèse findings. No witnesses were 
introduced on either side. The case was argued by counsel upon the 
pétition, answer, and demurrer. 

The sherifï's return allèges that he holds the petitioner in the New 
London county jail by virtue of a mittimus directed to him, setting 
forth that at a term of criminal court of common pleas held at New 
London county the petitioner was convicted of the crime of unlawfully 
keeping and maintaining a house reputed to be a house of ill famé and 
which is reputed to be resorted to for the purpose of prostitution and 
lewdness, and that she was by said court sentenced, etc. 

No question was made but what that court had jurisdiction of the 

•For other cases see same topic & § numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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cause. The petitioner's case rests solely upon the language of the Con- 
necticnt statute (Acts of 1907, p. 674, c. 122), which provides for a 
sentence by fine or imprisonment upon any "person who shall keep a 
house which is, or is reputed to be, a house of ill famé, or which is 
resorted to, or is reputed to be resorted to, for the purposes of pros- 
titution and lewdness." It is claimed that the words "or is reputed to 
be" annul the statute, in that it is in violation of the Constitution Of 
the United States, for that this statute makes it a crime for a person 
to keep a house of ill repute, though such repute is unjust and not 
founded upon facts. 

This cause was heard by the Suprême Court of Errors for the 
State of Connecticut, and is reported in Morse v. Brown, 83 Conn. 550, 
78 Atl. 430. It appears that the state of Connecticut has enacted other 
stattites in which the word "reputed" is used, notably statutes relating 
to the sale of intoxicating liquor, and thèse statutes hâve been con- 
strued by the Suprême Court of Errors to the efïect that said réputa- 
tion means the keeping of a place of which said réputation was 
founded upon facts. The state court so construes such statutes that 
the accused may always overthrow such réputation by proving that 
such was not the real character of the place. A réputation made by 
wanton remarks of unreliable people, or by enemies, is not a réputa- 
tion founded on fact, and therefore, under the construction of the 
court of last resort, such réputation is not contemplated by the statute. 

It is not within my province to discuss the propriety of the use of 
the words "or as reputed to be." It is self-evident that thèse words in 
the statute, as construed by the Suprême Court of Errors, hâve no 
force whatever, unless it may be as to the admissibility of évidence 
upon the question of réputation. Thus limited, those words are not in 
confiict with any provision of the Constitution of the United States. 
This construction of the use of the words "reputed to be" by the 
Suprême Court of Errors for the state of Connecticut occurred long 
before the making of the complaint in the case at bar. The petitioner's 
counsel well knew that, had she pleaded "not guilty," instead of de- 
murring to the complaint and pleading guilty, the question of fact as to 
whether she was keeping a house of ill famé, or a house which is re- 
sorted to for the purpose of prostitution and lewdness, could be tried 
by a jury, and that question of fact would control the verdict of guilt 
or innocence. She voluntarily chose to demur to the complaint and 
plead guilty. In view of the construction given to this statute by the 
highest court for the state of Connecticut, it seems unnecessary for me 
to discuss the meaning of the words "ill famé"— as to whether it is 
the réputation that gives to a house its ill famé, or to discuss the moral 
side of the question ;* neither is it necessary to discuss the right of the 
state to enact such a statute without interférence by the fédéral court. 

No right-minded person can question, for a moment, that the keep- 
ing of a house that is reputed to be a house where disreputable people 
congregate for lewd and lascivious purposes is a détriment to the 
community, and where the state court so carefuUy guards the rights of 
a person charged with such a réputation the fédéral court should not 
interfère, 

The writ of habeas corpus is dismissed. 
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CARTWRIGHT v. SOUTHERN PAC. CO. 

(District Court, D. Oregon. July 21, 1913.) 

No. 3,609. 

1. Injunction (§ 195*)— JuRisDicnoN— Ketaining Case to Give Complète 

Relief. 

Wliere the jurisdictlon of a court of equity was properly invoked to 
compel the removal by défendant of dikes whlch were deflecting the cur- 
rent of _a river against complainants' lands to their serious injury, suoh 
court will retain the case and assess complainants' damages, althougli by 
reason of the lapse of tiuie the injunctional relief has become inappro- 
priate. 

[Ed. Note.— For other cases, see Injunction, Cent. DIg. S 415 ; Dec. Dig. 
S 195.*] 

2. IiiMiTATiON op Actions (§ 32*) — Nature of Suit— Injubt to Reai, Pbop- 

EBTY — "Trespass." 

Where the direct resuit of such dites was to cause the washing away 
of the soil of complainants' land destroying the freeliold, the suit is one 
in the nature of "trespass" within the meauiug of the statute &f limita- 
tioua. 

[Kd. Note. — For other cases, see Limitation of Actions, Cent. Dig. SI 
143-145; Dec. Dig. § 32.* 

For other définitions, see Words and Phrases, vol. 8, pp. 7088-7092.] 

In Equity. Suit by J. R. Cartwright against the Southern Pacific 
Company. On final liearing. Decree for complainant. 

A. C. Woodcock, of Eugène, Or., and Martin L. Pipes, of Pbrtiand, 
Or., for plaintiff. 

Wm. D. Fenton and Ben. C. Dey, both of Porttand, Or., Jas. E. Fen- 
ton, of San Francisco, Cal., and Kenneth E. F'enton, of Portland, Or., 
for défendant. 

BEAN, District Judge. This case was subniitted some monlhs ago. 
Its décision has been delayed waiting briefs which the court inider- 
stood counsel desired to file. No briefs hâve been submitted, and, as 
more than a reasonable time for filing the sanie has elapsed, it is as- 
snmed that none will be. 

The suit was commenced in June, 1910, to enjoin and restrain the 
défendant company from maintaining four certain dikes in the Wil- 
lamette River above the Harrisburg Bridge, erected by it in 1905, and 
for damages on account thereof . 

Before the construction of the dikes the river made quite a shari) 
turn to the left or west at or just below the bridge, and the current, 
avoiding plaintiff's land, closely hugged the west bank and was erod- 
ing and washing it away and endangering defend^it's bridge and road- 
bed. The dikes are permanent structures and extend from the west 
bank into the river several hundred f eet ; the purpose being to deflect 
the current and protect the bank. At the time their construction Wds 
commenced, the plaintifl^, who owns a valuable farm on the opposite 
side of the river and extending below the bridge, objected thereto on 
the ground that the efifect would be to change the channel of the stream 
and throw the current against bis land, washing away his soil and 

*For other cases see same tople & § numïkk in Dec- & Am. Digs. ISOÎ to date, & Rep'r ladexe^i 
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destroying his property. The défendant therefor constructed a wing- 
dam on the east side of the river, where damage was likely to occur 
to plaintifï's oroperty, for the purpose of protecting the same, but 
shortly thereafter removed the dam with dynamite on a public holi- 
day, notwithstanding the vigorous protest of the plaintiff and his 
request to the def endant's agents to postpone the matter until the fol- 
lowing day so that he could institute légal proceedings to prevent 
or enjoin the destruction thereof. The resuit of the érection of the 
dikes on the west side of the river and the removal of the wingdam 
on the east bank was to deflect the current and throw it against the 
opposite bank, causing the river to abandon its former channel and 
eut a new one through the plaintiff's land, carrying away his soil to 
his great injury. 

The change in the course of the stream occurred and the damage 
was inflicted prior to the commencement of this suit, and it is not 
probable that the river would hâve returned to its original channel if 
the dikes had been removed at the time, nor will it do so now. A de- 
cree requiring an abatement of the obstructions would therefore be 
of no benefit to the plaintiff, but a substantial injury to the défendant, 
as they are necessary to the préservation of its roadbed by preventing 
the river from cutting away the banks. 

[1] The only question in the case therefore is one of damages. I 
hâve been in doubt whether, under the circumstances stated, the plain- 
tiff's remedy is at law or in equity, and whether the court should pro- 
ceed to assess the damages or transfer the case to the law side of the 
court, as provided in Equity Rule 22 (198 Fed. xxiv), but hâve con- 
cluded that inasmuch as the jurisdiction of a court of equity was prop- 
erly invoked to compel the removal of the dams or dikes, if the facts 
warrant (Morton v. Ore. Short Une, 48 Or. 444, 87 Pac. 151, 1046, 
7 L. R. A. [N. S.] 344, 120 Am. St. Rep. 827), it will retain the suit 
for the adjudication of the entire matter in controversy, although it 
may not be able to grant the entire relief demanded (U. S. v. Bernard 
[C. C. A.] 202 Fed. 728). 

[2] The défendant contends that, as the permanent structures were 
erected and the change in the channel of the river occurred more than 
two years prior to the commencement of the suit, the claim for dam- 
ages is barred by the statute of limitations, and that dépends on wheth- 
er the acts of the défendant and the results thereof constitute a tres- 
pass on real property. There are authorities holding that the remedy 
for overflowing the lands of another where the obstruction causing the 
overflow is not on plaintiff's land, and there was no physical entry 
thereon, is an action on the case and not in trespass (Hicks v. Drew, 
117 Cal. 305, 49 Pac. 189); but it seems to me that, where the direct 
resuit of the obstruction is to wash away the soil of another and there- 
by destroy the freehold, it amounts in effect to the taking of property 
and is a "trespass" within the meaning of the statute of limitations, 
whether the obstruction is upon plaintiff's land or not, and as a consé- 
quence the présent suit is not barred. Lords Ore. Laws, § 6; 38 Cyc. 
994-997; Pumpelly v. Green Bay Co., 13 Wall. 166, 20 L. Ed. 557; 
Gulf, C. & S. F. Ry. v. Mosely, 161 Fed. 72, 88 C. C. A. 236. 20 L. 
R. A. (N. S.) 885. - 
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The évidence shows that a considérable area of plaintiiï's land has 
already been washed away as a direct resuit of the dikes erected by the 
défendant ; but the nature and value thereof is not easily ascertainable 
from the record. The présent and apparently permanent channel of 
the river caused by such dikes is through and across the plaintiff's 
property. The current sets steadily against the east bank, which is 
rich sandy loam and is constantly being tuadermined and destroyed. 
The area covered by the stream at the time the évidence was taken and 
which was not within the former channel is about 20 acres. A part of 
this, however, was a gravel bed before the érection of the dikes and of 
no substantial value. 

Without referring to the évidence in détail, it is sufficient that after 
a careful considération of the record my conclusion is that $3,500 is a 
fair estimate of the damage, présent and prospective, suiïered by the 
plaintiff on account of the wrongful acts of the défendant in erecting 
and maintaining the structures complained of. 

A decree will therefore be entered in favor of the plaintiff for that 
amount. 



In re UNITED STATKS LUMBER CO. 
(District Court, W. 1). Washington, N. D. June 20, 1913.) 

No. 5,021. 

1. Bankruptct (§ 188*) — Liens— Detekmikation — Wiiat Law Govekns. 

Tlie validity of a lien on tlie property of a bankrupt is to be determined 
by the state law. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286- 
289, 291-295; Dec. Dig. § 188.*] 

2. Bankruptcy (§ 184*) — CoNniTioNAi, Sale — Filing — Place— "Résidence." 

Rem. & Bal. Code Wash. § 3670, provides that ail conditional sales of 
Personal property, the possession of which is dellvered to the veiidee, 
shall be absolute as to purchasers, incumbrancers, and subséquent ered- 
itors in good faith, unless within ten days after taking possession by the 
veudee a mémorandum of the sale shall be flled in the auditor's office 
of the county whereln the vendee then résides. Held that, since the 
"résidence" of a corporation is the place deslgnated In its articles as its 
principal place of business, regardless of the f act that its principal activi- 
ties are conducted in another county, where a conditional contract for 
the sale of Personal property to the corporation was flled in the latter 
county, but not in that specitied in the corporation's articles as its princi- 
pal place of business, it was iuvalid to reserve title as against the cor- 
poration's trustée lu bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 275-277; 
Dec. Dig. § 184.* 

For other définitions, see Words and Phrases, vol. 7, pp. 6151-6161 ; 
vol. 8, p. 7788.] 

3. Bankruptcy (§ 184*) — Pétition — Estoppel. 

Where a pétition in bankruptcy against a corporation stated that its 
principal place of business was in S. county, where its principal actlvities 
were conducted, though its articles of incorporation fixed K. county as 
the principal place of the corporation's business, such allégation in the 
pétition did not estop the bankrupt's creditors from claiming that a con- 
tract of conditional sale of Personal property to the bankrupt, flled in S. 

*For other cases see same toplc & % numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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county, and not in K. county, was invaîid, because not filed in tlie county 
whereln the buyer resided, as required by Eem. & Bal. Code Wash. S 
3670. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

Bankruptcy proceedings against the United States Lumber Com- 
pany. Pétition by the Reynolds Electric Company for the return of 
certain personal property in the possession of the trustée, alleged to 
hâve been sold to the bankrupt under a conditional bill of sale. The 
référée entered an order dismissing the pétition, and the claimant filed 
pétition for review. Affirmed. 

S. G. Climenson, of Seattle, Wash., for trustée, 

Gill, Hoyt & Frye, of Seattle, Wash., for petitioning creditor. 

CL'SHMAN, District Judge. This cause is for décision upon a 
pétition to review an order of the référée dismissing the pétition of the 
Reynolds Electric Company. The pétition of this company prayed the 
return of certain personal property in the possession of the trustée, 
which property had been sold to the bankrupt by the electric com- 
pany under a conditional bill of sale. This conditional bill of sale had 
been filed in the office of the county auditor of Snohomish county. 
state of Washington. The articles of incorporation of the bankrupt 
corporation showed its principal place of business to be in the city of 
Seattle, King county, state of Washington, and thèse articles were 
filed in the office of the auditor of King county. 

The pétition for adjudication stated that the bankrupt had its prin- 
cipal place of business at Darrington, in the county of Snohomish, and 
oliSces at Seattle, King county, state of Washington, and Western dis- 
trict of Washington. The order of adjudication recites nothing con- 
cerning the principal place of business of the bankrupt. The order of 
référence recites that its principal office and place of business is at 
Seattle, King county. 

The trustée relies upon the foUowing authorities : First Nat. Bank 
of Everett v. Wilcox (Wash.) 130 Pac. 756; 1 Loveland on Bank- 
ruptcy (4th Ed.) 903; Thompson v. Fairbanks, 196 U. S. 516, 25 Sup. 
Ct. 306, 49 L. Ed. 577; Humphrey v. Tatman, 198 U. S. 91, 25 Sup. 
Ct. 567, 49 L. Ed. 956 ; Hiscock v. Varick Bank, 206 U. S. 28, 27 
Sup. Ct. 681, 51 L. Ed. 945; Wood Co. v. Eubanks, 169 Fed. 929, 95 
C. C. A. 273; Ex parte Hall, Fed. Cas. No. 5,919, 5 Law Rep. 269; 
In re Plymouth Cordage Co., 135 Fed. 1000, 68 C. C. A. 434; Ryan 
V. Hendricks, 166 Fed. 94, 92 C. C. A. 78; 1 Loveland, § 358, p. 738; 
Id. § 437, p. 968. 

In addition to certain authorities cited by the trustée, the petition- 
ing creditor relies upon the following: Bankr. Act Jtily 1, 1898, c. 541, 
§ 2, cl. 1, 30 Stat. 545 (U. S. Comp. St. 1901, p. 3420); General Or- 
ders in Bankruptcy, rule 38, form 3 (89 Fed. xxviii, 32 C. C. A. lii) ; 
Galveston, etc., R. R. v. Gonzales, 151 U. S. 496, 14 Sup. Ct. 401, 38 
L. Ed. 248; In re First Nat. Bank, 152 Fed. 64, 81 C. C. A. 260, 11 
Ann. Cas. 355; Cook v. Robinson, 194 Fed. 791, 114 C. C. A. 505; 
In re Hecox, 164 Fed. 824, 90 C. C. A. 627; In re American Brewing 

♦For other cases see same topic & i numbeb in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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Co., 112 Fed. 752-50 C. C. A. 517; In re Hintze (D. C.) 134 Fed. 141 ; 
Bankruptcy Act, §§ 67a, 70; Id. § 47, subd. "a," cl. 2, as amended by 
Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (U. S. Comp. St. Supp. 
1911, p. 1501). 

[1] The validity of a lien on the property of the bankrupt is de- 
termined in conformity with the local or state law. Collier on Bank- 
ruptcy (9th Ed.) pp. 908 (b), 912 (c). The statute of the state of 
Washington provides : 

"AU condltional sales of Personal property, or leases thereof, coutaiiiiug a 
eonditional right to purchase, where the property is placed in the possession 
of the vendee, shall be absolute as to the purehasers, incumbrancers, and 
subséquent creditors in good faith, unless within ten days after taking pos- 
session by the vendee, a mémorandum of such sale, stating its terms and 
conditions and signed by the vendor and vendee, shall be flled in the auditor's 
oiflce of the county, wherein, at the date of the vendee's taking pos.sessiou 
of the property, the vendee résides." Section 3670, Rem. & Bal. Code. 

Creditors of the bankrnpt and the trustée will only be affected by 
the lien of the eonditional sale contract when the same is filed in the 
county in which its articles of incorporation state its principal place of 
business to be, and the résidence and domicile of said corporation is 
in such county. First Nat. Bank of Everett v. Wilcox (Wash.) 130 
Pac. 756. 

[2] The petitioner contends that, in this case, the rule above stated 
does not çontrol ; that, upon a pétition reciting the principal place of 
business of the bankrupt to be in Snohomish county and principal of- 
fice in Seattle, King county, an adjudication of bankruptcy beingmade, 
it is conclusive upon ail creditors of the facts recited in the pétition, 
and that they and the trustée are now estopped to claim in any con- 
nection that the bankrupt's principal place of business was other than 
in Snohomish county; that, therefore, the eonditional sale contract 
must be upheld, because it was filed in Snohomish county. 

The question is one of statutory construction, and it does not neces- 
sarily follow that the expressions "principal place of business" and 
"résidence" should be held to hâve the same meaning in différent stat- 
utes. The meaning is to be determined by the connection in which the 
' expressions are used and the purpose of the law in which they are 
found. So far as the bankruptcy law is concerned — section 2, subd. 1, 
giving that court jurisdiction in the district and division wherein the 
bankrupt corporation, for the preceding six months, had its principal 
place of business — it has been held that the principal place of busi- 
ness stated in the articles of incorporation does not control, but rather 
the placé where its principal business was actually conducted. Collier 
on Bankruptcy (9th Ed.) p. 33 (2). The reason for this, probably, is 
that thereby a greater number of persons interested would be con- 
venienced, and that such was the controlling purpose of the act. 

In a recording statute, designating the place for the recording of 
instruments, certainty would be the most important feature, and it 
might bé reasonably held that that object would be best attained by 
holding the principal place of business or résidence to be that desig- 
nated in the articles, about which there could be no question. 

[3] Though the adjudication of bankruptcy may estop ail the cred- 
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itors, concerning the insolvency of the bankrupt and, possibly, other 
matters, yet estoppel has no place in this controversy. The filing of 
the articles of incorporation and the filing of the conditional biU of 
sale long preceded the filing of the pétition for the adjudication of 
bankruptcy. The récital in this pétition could not estop the holder of 
the conditional bill of sale, because his record had been made and 
could not be unmade. Estoppels must be mutual. While the récital 
in the pétition for adjudication, under petitioner's contention, now 
makes for the validity of the petitioner's lien, if it were turned around, 
and the pétition erroneously recited the principal place of business or 
résidence to the préjudice of the lienor, it would be abhorrent to jus- 
tice and equity to hold that thereby his lien was defeated. 
The referee's order is confirmed. 



TJNITED STATES v. GONZALES. 

(District Court, W. D. Washington, N. D. July 8, 1913.) 

No. 2,341. 

Criminal Law (§ 190*) — Forjieb Jeopaedt — Conviction of Loweb Offense 
— New Tbial. 

Under the rule of the fédéral courts, a défendant, indicted for murder 
in the flrst degree, but convicted of an included crime, by procurlng such 
conviction to be set aside by the trial court or an appellate court, walves 
the rlght to use the judgment by plea of former jeopardy, and may be 
again trled for murder in the flrst degree. 

[Ed. Note. — For other cases, see Criminal Law, Cent. Dig. f 375; Dec. 
Dig. § 190.*] 

Criminal prosecution by the United States against Pedro Rodriquez 
Gonzales. On motion by défendant for new trial. Denied. 

C. F. Riddell, U. S. Atty., and John J. Sullivan, Asst. U. S. Atty., 
both of Seattle, Wash. 
Carmody & Tammany, of Seattle, Wash., for défendant. 

CUSHMAN, District Judge. Défendant moves for a new trial, aft- 
er conviction upon a second trial of murder in the first degree at Ft. 
Lawton. 

. At the first trial, défendant was convicted of murder in the second 
degree, and, upon his motion, the verdict of conviction was vacated, 
and a new trial granted. At the commencement of the second trial, 
défendant moved to quash the indictment, upon the ground that de- 
fendant had been acquitted of the charge of murder in the first degree, 
by being found guilty of murder in the second degree, and to be again 
put on trial for murder in the first degree would be placing him again 
in jeopardy, in violation of the fifth amendment to the Constitution. 
The motion to quash was overruled. The motion now made for a new 
trial is urged upon the same ground. 

The prosecution relies upon the foUowing authorities : Trono v. 
United States, 199 U. S. 521, 26 Sup. Ct. 121, 50 L. Ed. 292, 4 Ann. 

*For other cases see aaine tonic & § nuhbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Cas. 773 ; State v. Ash, 68 Wash. 194, 122 Pac. 995, 39 L. R. A. (N. 
S.) 611; 12Cyc. 278. 

Défendant relies upon the following authorities : In re Bennett 
(D. C.) 84 Fed. 324; State v. Murphy, 13 Wash. 229, 43 Pac. 44; 
State V. Chapman, 64 Wash. 140, 116 Pac. 592; Svlvester v. State, 72 
Ala. 201; Johnson v. State, 29 Ark. 31, 21 Am.' Rep. 154; People 
V. McFarlane, 138 Cal. 481, 71 Pac. 568, 72 Pac. 48, 61 L. R. A. 245; 
Golding V. State, 31 Fia. 262, 12 South. 525; State v. Helm, 92 lowa, 
540, 61 N. W. 246 ; State v. Joseph, 40 La. Ann. 5, 3 South. 405 ; 
Rolls V. State, 52 Miss. 391 ; State v. Steeves, 29 Or. 85, 43 Pac. 947; 
Brennan v. People, 15 111. 511 ; People v. Gordon, 99 Cal. 227, 33 Pac. 
901; State v. Martin, 30 Wis. 216, 11 Am. Rep. 567; Slaughter v. 
State, 6 Humph. (Tenn.) 410; 12 Cyc. 284, div. "D," with notes; 
Clark on Criminal Procédure, 392. 

Upon the question presented the décisions are not uniform. 

"ïhe authorities are liopelessiy at variance upon tlie question wliether, 
where llie accused, being iiidicted for mnrcler, is convieted of muuslaugliter, or 
of some degree of homicide less than nnirder in the fir.st degree, and obtalns a 
new trial, he can be indicted and tried.for nnirder. Some cases hold that the 
conviction ot the less degree of homicide is an luiplied ac(iuittal of the mur- 
der, and bars a subséquent indictment for it. Other cases deny this doctrine 
altogether." 12 Cyc. subdivision "D," pp. 284, 28ô. 

It appears that the fédéral courts hâve uniformly held that the de- 
fendant, by asking and securing a new trial, either by pétition to the 
trial court, or upon appeal, waives his right to the défense of former 
jeopardy in such cases. In a décision of the Suprême Court of the 
United States, it is said : 

"We niay regard tlie question as thus preseiited as tlie sanie as if it arose 
in oue of the fédéral courts in this country, where, upon au indictment for 
a gréa ter offense, tlie jury Uad found the accused uot guilty of that offense, 
but guilty of a lower one which was inoluded in it, aud upon an appeal from 
that .ludgnieiit by the accused a new trial liad been grauted by the appellate 
court, and tlie question was whether, upou the new trial accorded, the ac- 
cused could be agaiu trled for the greater offense set forth in the indict- 
ment, or must the trial be confined to that offense of which the accused had 
previously been convieted, and which conviction liad, upon his own motion, 
been set aside and reversed by the higlier court. * * * In our opinion, 
the better doctrine is that which does not limit the court or jury, upon a 
new trial, to a considération of the question of guilt of the lower offense 
of which the accused was convieted on the flrst trial, but that the reversai 
of the judgment of conviction opens up the whole controversy, and acts upou 
the original judgment as if it had never been. The accused by his own ac- 
tion has obtained a reversai of the whole judgment, and \ve see no reason 
why he should not, upon a new trial, be proceeded against as if no trial had 
previously taken place. We do not agrée to the view that the accused has 
the right to limit his waiver as to jeopardy, when he appeals from a judg- 
ment against him. As the judgment stands before he appeals, it is a com- 
plète bar to any further prosecution for the offense set forth in the indict- 
ment, or of any lesser degree thereof. No power can wrest from him the right 
to so use that judgment ; but if he chooses to appeal from it, and to ask 
for its reversai, he thereby waives. If successful, his right to avail hlmself 
of the former acquittai of the greater offense, coutained in the judgment 
which he has himself procured to be reversed." ïrono v. U. S., 199 IJ. S. 
521, at 530, 533, 26 Sup. Ct. 121, at 123, 124 (50 L. Ed. 292, 4 Ann. Cas. 773). 

The authority of this décision necessarily binds this court. 
Motion denied. 
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GALLOWAY v. MICHIGAN SAVINCiS & LOAN ASS'N. 
(Circuit Court of Appeals, Sixth Circuit. July 22, 1913.) 

No. 2,352. 

1. Building and Loan Associations (§ 42*) — Insolvency — Claims — Evi- 

dence. 

In an action to settle the affairs of an insolvent building and loan 
association, évidence held to require a finding tliat claimant, who had 
loaned money to the secretary of tlie association as an individual, but In 
faet for tlie association, wliich received tlie beneflt of tlie loan and Is- 
sued to tlie secretary a certidcate therefor, wliicli lie assigned to claim- 
ant, was entitled to prove his claim for the amount of the certificate and 
receive dividends thereon. 

[Ed. Note. — For otlier cases, see Building and Loan Associations, Cent. 
Dig. §§ «3, 66, S6-S8 ; Dec. Dig. § 42.*] 

2. Eqtjity (§ 23*) — Inconsistent Portions. 

A court of equity will not refuse to enforce a contract merely because 
coniplainant had contracted for an additlonal, somewhat inconsistent, 
status, which additional status he is in the same case prevented from en- 
forcing. 

[Ed. Note.— For other cases, see P'quity, Cent. Dig. §§ 63-68 ; Dec. Dig. 
§ 23.*] 

Appeal from the District Court of the United States for the Eastern 
District of.Michigan; Alexis C. Angell, Judge. 

Proceedings for the settlement of the affairs of the Michigan Sav- 
ings & Loan Association through a receiver. From an order denying 
the claim of James S. Galloway, he appeals. Reversed and remanded, 

The Michigan Savings & Loan Association, being insolvent, was put Into 
the liands of a receiver, by the court below, in 1901. The varions phases of 
the existing and resulting situations hâve been before this court in Aldrich v. 
Gray, 147 Fed. 453, 77 C. C. A. 597, 8 Ann. Cas. 832, Standard Co. v. Aldrich, 
163 l'ed. 216, 89 C. C. A. 646, 20 L. li. A. (N. S.) 393, and Amberg v. Aldrich, 
205 Fed. 498, decided May 6, 1913. After the order was made for the pKov- 
ing of claims, the appellant herein, Mr. Galloway, flled his claim as the holder 
of certificate No. 8,198 for 228 shares of prepaid stock in the Association. 
The certificate appeared to hâve been issued January S, 1S99, to Pred B. 
Wemple (then the secretary and gênerai manager of the Association), and 
to bave been by Mm transferred to Galloway. It purported also to stand for 
and represent a casli payment of $15,000 to the Association, and to entitle 
the holder, at the maturity of the certificate, to receive .^22,500. It also en- 
titled the holder, on conditions not now important, to witlidraw the original 
investuieut ; and it is conceded that, if no sufficient reason intervenes, Gal- 
loway was entitled, as holder of this certificate, to bave his claim allowed 
as a quasi créditer, at Ç15,000, and to receive vj'hatever dividend might ensue. 
The claim was allowed without objection, and so remained for several years. 
The receiver then procured the matter to be reopened, the claim was.eventu- 
ally disallowed, and Galloway appeals. 

ïhe receiver's position, sustained by the court below, was that the com- 
pany received no considération for the certificate, that the same was issued 
to Wemple without authority, and that Galloway was not a good-faith pur- 
ehaser. Except as hereinafter noted, there Is little dispute about the facts. 
Wemi)le approached Galloway and endeavored to sell him stock of the As- 
sociation. Galloway refused. He then held the Assoclation's note for |25,- 
000, which he had loaned to it. Wemple then stated that there was real es- 
tate in (îalveston. Tes., which had been taken over by the Association on 

♦For other cases see sajue topic & § numbeb m Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
206 F.— 16 
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for^closure and really belonged to the Association, but the title to wliich 
stoôd In Wemple's name, and that It was desired to borrow $15,000 on the 
security of this real estate; and he proposed that, if Galloway would loan 
thls sum, he (Wemple) would exécute hls Personal note and deed of trust for 
the lands, and also would take the money and wlth it buy from the Associa- 
tion a prepaid $15,000 eertificate and turn this over to Galloway as addi- 
tional security. Galloway investigated the real estate security (which was 
then ample, and apparently would so hâve remained, except for the great 
storm of 1900, which utterly destroyed the property), aceepted the proposi- 
tion, and received the note, deed of trust, and the eertificate in question, 
iîalloway paid the money in the manner hereafter stated. When Ids claim 
was reopened for contest, he undertoolî to niake the additlonal claim that 
the loan, although in form to Wemple, was really for the use and benefît of 
tlie Association, and that he was entitled to its allowance as an ordinary 
«reditor, and not as a mère eertificate holder, and so was entitled to receive 
payraent in fuU before eertificate holders received anythlng, 

F. A. Lyon, of Hillsdale, Mich., for appellant. 
M. B. Whittlesey, of Détroit, Mich., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Appellant's argument in this court is 
largely devoted to maintaining the position just stated, viz., that the 
loan was for the use and benefit of the Association, entithng him to 
the position of an ordinary créditer. We think he cannot be heard to 
claim this resuit. Upon the claims hearing before the master, the 
receiver objected that this position was inconsistent with Galloway's 
original claim, and on motion of the receiver the master required Gal- 
loway to strike out ail his testimony and pleadings based on this as- 
pect of the matter and to confine himself to his claim as a eertificate 
holder. On the hearing of exceptions before the District Court, this 
order of the master was afhrmed. When, later, Galloway came to 
appeal from the final decree, he did not make any assignment of error 
which, fairly considered, indicated that he intended to reserve or rely 
vipon this objection. It is too late to do so for the first time by brief 
and argument in this court. 

[1] Both the master and the District Court found, as a fact, that the 
Company did not receive any considération for this eertificate. Such a 
concurrent finding will be reversed bv this court only in the plainest 
case. Haines v. Bank (C. C. A. 6) 203 Fed. 225. We are satisfied, 
however, that it grew out of a misapprehension, rather than out of a 
balancing of conflicting évidence. The former manager, Wemple, tes- 
tifying regarding a list of certificates before him, and coming to this 
eertificate, said : "Nothing paid in on this eertificate." The record sug- 
gests that the attention of the court below was not directed to any 
other évidence, and that the counsel then acting for Galloway relied 
mainly upon the claim that Galloway was entitled to recover as a 
good-faith holder, even if this testimony by Wemple was aceepted as 
the fact. The original books and records of the Association, which 
had been ofi^ered in évidence, but were not incltided in the printed 
record, hâve been furnished to us at our suggestion, and we hâve ex- 
amined them at length as bearing on this point. We think it clear that 
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Wemple's statement, "Nothing paid in on this certificate," was eithei 
an inadvertence on his part or a stenographer's mistake. The witness 
was giving, as concerned each certificate in the list before him, the 
dates and the amounts when withdrawal payments had been made'. 
The other certificates had been withdrawn or paid off — some of them 
in whole and some of them in part — and it seems probable that what 
he intended to say or did say was "nothing paid on this certificate," 
meaning "nothing paid off" or "nothing withdrawn." However this 
may be, the fact is perfectly clear, and it is established beyond doubt, 
that the Association did receive and hâve the benefit of the entire 
$15,000. 

Galloway testifies that, although the arrangement was not completed 
ixntil early in January, 1899, yet the negotiations had been pending 
for some time, and about November 30, 1898, in anticipation of this 
loan, he furnished the Association $3,250, taking the Association note 
theref or, and that, when the loan was closed, about December 30, 
1898, this note was considered as an advance on the loan. He says the 
Association owed him about $500 of interest on a prior loan, which 
interest debt was merged in the $3,250 loan, so that his cash advance, 
on November 30th, was about $2,700; but he is not able to produce 
check, draft, or other évidence of payment. The cash book of the As- 
sociation shows that on December 1, 1898, it received cash from Gallo- 
way $3,250, and paid him for interest and discount $480, leaving 
$2,770 as its net cash receipt from him; and it further shows that 
part of this money served to make up an existing overdraft, and the 
surplus was checked out, apparently in the ordinary course of business, 
on that day and the next. 

On January 4, 1891, a letter was written to Galloway as follows: 

"Michlgan Savings & Loan Association, 

"January 4, 1899. 
"Mr. James S. Galloway, Hillsdale, Mieh. 

"Dear Sir: I sent ail papers to Galveston. and they will no doubt reach 
you thé first of next week. We hâve some .f S.OOO or $10,000 to pay the first 
of the week, and if you feel disposed to advance us $3,500 upon this loan, 
it will be quite an accommodation. We inclose note for $15,000, and cer- 
tificate of stock, which are assigned as collatéral. Balance of the papers will 
reach you in due time. ïhere will be no question but what the title will be 
çlear. 

"Tours truly, The Mich. Sav. & Loan Assn. 

"F. B. Wemple, Sec'y." 

Mr. Galloway testified that he then had on hand a certificate of de- 
posit for $3,551.89, which he forwarded in response to this request, 
and the canceled certificate is produced. It was payable to the order 
of J. S. Gallowa;y, wàs by him indorsed to "F. B. Wemple, Sec'y," and 
further indorsed to the collecting bank by "The Michigan Savings & 
Loan Association, by F. B. Wemple, Sec'y." The Association's cash 
book shows that it received this exact amount from Mr. Galloway on 
January 9th, and that this money served, as far as it would go, to 
provide funds to meet checks drawn by the Association on that day, 
some of which were apparently to pay bank loans and others to pay 
certificate withdrawa;ls. The receipt of this money was acknowledged 



244 206 FEDERAL REPORTER 

by the Association in a letter to M'r. Galloway, dated January 6th. 
This letter further stated that the title to the Galveston property was 
being put in perf ect shape and the papers would soon be received. 
• As to the next payment, Galloway testifies that on January 21st, it 
having developed that there were about $4,000 of back taxes against 
the Galveston property, and acting at Wemple's request, he sent a 
draft for $4,000 to attorneys in Galveston to be used to clear up taxes, 
and the draft is produced payable to, and bearing the indorsement of , 
thèse attorneys, and paid through a Galveston bank. The cash book 
of the Association, under date of December 30, 1898 (though following 
entries of January 18, 1899), gives crédit to ilr. Galloway for $4,000 
as cash received, and charges this amount with other items, to an ac- 
count whicli is sometimes called "Galveston Account," and some- 
times called "R. J. Wilson, Agent." 

Galloway says that at the time of sending this draft to Galveston he 
made a further advance of $3,098.11, composed of a New York draft 
for $2,159.69, and his own check or a local certificate for $938.42. 
The check or cei'tificate he is unable to find, but the draft he produces. 
It is payable to his order, indorsed over by hini to the Michigan Sav- 
ings & Loan Association, and indorsed by the Association to the col- 
lecting bank. The Association cash book, under date of January 23, 
gives Galloway crédit for this sum of $3,098.11 as cash received, and 
indicates its immédiate use to help ont an overdraft and meet current 
disbursements. 

The sums so far given amount to $14,000. Galloway explains that 
he withheld $1,000 because the title was not entirely perfected, but 
gave his duebill for that sum, which duebill is produced and reads as 
f ollows : 

"Hillsdale, Mich., .Tsmuary 21, 1S99. 
"Due Michigan Savings & Loan Association one thousaud dollars, ou re- 
turu of abstracts of title of lands in Galveston, Texas, completed ; ail loans 
discluirged. trust deed recorded, and insurance policies dellvered to me on 
said property. J. S. Galloway." 

He says this duebill was paid by later applying it against interest 
due him from the Association on a prior loan and upon this loan, and 
he produces a letter, dated June 23, 1899, signed "F. B. Wemple, 
vSec'y," stating this adjustment. The Association cash book, under 
date of June 30th, crédits Galloway with items amounting to $1,000 
and charges them to the interest account ("coupons"). The détails of 
the adjustment partially differ, as stated by Galloway, by the Wemple 
letter, and by the cash book, but the substantial resuit is the same 
under ail three methods. 

The ledger and cash book contam other entries, some of which are 
not intelligible without explanation, indicating that Wemple, or who- 
ever kept the books, at the close of 1900, transferred into Wemple's 
account the crédit of $15,000 which had thus been given to Galloway, 
and the certificate register shows that at some time and by some one 
this certificate was (f alsely) marked "Canceled" ; but thèse things 
(without proof of Galloway's knowledge or consent) do not detract 
from the force of the proof that the Association did in fact receive 



GALLOWAY V. MICHIGAN SAVINGS & LOAN ASS'N 245 

and hâve the beiiefit of the entire $15,000 said to be represented by 
the certificate in question. Galloway not only would naturally rely 
upon Wemple's statement that the amount of money which this cer- 
tificate purported to represent was or would be paid into the Associa- 
tion treasury, but the statement was true. 

It is further urged that the judgment is right, because Galloway de- 
liberately elected to make his loan to Wemple and take Wemple's Per- 
sonal liability, and that the same money cannot be considered as money 
loaned to Wemple to support his note and mortgage and as money paid 
to the Association to support its paid-up certificate. We see no in- 
consistency in thèse positions, when related to each other as they are 
in this record. We do not find serious challenge, if any, of the truth 
of Wemple's story, as told to Galloway, that the title to this Galveston 
property was held by Wemple for the Association, and that the fund 
would really be for its use and benefit. In view of his large existing 
loan to the Association and its lack of power to borrow money for 
some of the purposes for which it was in fact asing what it did bor- 
row (Standard Co. v. Aldrich, supra), it was not unnatural or im- 
prudent for Galloway to refuse to loan to the company and to take 
obligation and security directly f rom Wemple. In view of Wemple's 
trust relation to the Association, and his existing power of manage- 
ment, it was not unnatural for him to be willing to give his personal 
note for the benefit of the Association. Under thèse circumstances, 
Galloway and Wemple had a perfect right to agrée, as they did, that 
the $15,000 should he loaned by Galloway to Wemple, that Wemple 
should take the money and invest it in a paid-up Association certifi- 
cate, and should turn over the certificate to Galloway as an additional, 
collatéral security. This is the form and the primary efïect of what 
was donc. The fact that the loan was advanced in installments, some 
of them postponed until after the certificate was actually issued, can- 
not be material as between Galloway and the Association, when we 
remember that ail the remainder of the price of this certificate was 
shortly afterwards paid into the Association treasury. The prématuré 
delivery of the certificate did not, in the slightest, préjudice the As- 
sociation ; and no question is made, and apparently no question could 
be made, as to Wemple's full authority to issue and deliver the cer- 
tificate if and when he received for the Association the full price 
thereof. 

[2] The claim that Galloway's money is made to serve two incon- 
sistent purposes is met by what bas been said, if the transaction is 
viewed in the form which the parties selected, viz., a loan to Wemple 
and a paid-up certificate issued to him. The proof that Wemple did in 
fact account for or pay over to his beneficiary the money that he bor- 
rowed on the security of property which equitably belonged to his ben- 
eficiary removes any question that might otherwise exist as to the right- 
fulness of the loan by Galloway to Wemple upon the security of prop- 
erty which, to Galloway's knowledge, really belonged to the Association. 
If, however, the transaction should be viewed by a court of equity ac- 
cording to its ultimate substance (as between Wemple and the Associa- 
tion) and as a loan f rom Galloway to the Association in which Wemple 
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was a mère convenience or in which his personal liability was addi- 
tional and secondary, is there, then, any inconsistency in permitting 
Galloway to enf orce this certificate ? We may well assume, for the 
purposes of this question, that Galloway, if he had been dealing di- 
rectly with the Association, could not, at the same time and for the 
same money, become a gênerai creditor and a certificate holder, so that 
he would be entitled to pursue and enforce both positions ; but it does 
not follow that he cannot enforce either. Upon the hypothesis we are 
now considering, Galloway could hâve contracted with the Association 
to become, in exchange for his $15,000, either a gênerai creditor or a 
certificate holder. Let us assume that he undertook to get himself into 
both positions ; but in this very proceeding now hère pending he has 
been refused permission to sue as a gênerai creditor, and we hold him 
bound by this refusai. We are not aware of any principle by which a 
court of equity may deny to Galloway the right to rely upon his certifi- 
cate contract merely because he may hâve contracted for an additional, 
somewhat inconsistent, status, which other status he has not enforced, 
and has been, by the same court, in the same proceeding, prevented 
f rom enforcing. 

The order appealed f rom must be reversed, with directions to enter 
an order recognizing Galloway's right as the holder of this certificate 
and entitled to receive any dividends properly applicable thereto. Gal- 
loway will recover the costs of this appeal and the costs in the court 
below apportionable to this proceeding. 



McLAUGHLIN v. JOSEPH HOKNB CO. 

(Circuit Court of Appeals, Tlilrd Circuit. June 9, 1913.) 

No. 1,707. 

1. Masteb and Servant (§ 289*) — Mastbb's Liability roB Injubt to Serv- 

ant — CONTBIBUTORY IS^EOLIGEHCB — WHEN QUESTION FOB JTJEY. 

Plalntiff was einployed in defendant's store. On the second floor ttiere 
was a toilet room which she was accustomed to use and which was en- 
tered by two steps upward f rom the floor and through a door. The floor 
in this room had been taken eut In making repairs, but plaintifE had not 
been notifled and did not know it, and, as she stepped through the door, 
she fell a distance of 10 feet and was injured. The door was not fas- 
tened, but there was a large card upon it with a notice that the place 
was elosed for repairs. PlaintifE testified that she did not see the notice; 
that she was looking down; that the approach was through a narre w 
spate between two showcases which was also incumbered to some extent 
by ■ Doxés. Eeld, that the évidence was not so clear as to warrant the 
court in directlng a verdict on the ground that she was guilty of con- 
tributory négligence as a matter of law, but that the question was one 
for the jury. 

[Ed. Note.-:— For other cases, see Master and Servant, Cent. Dig. §§ 1089, 
i090, 1092-1132; Dec. Dig. § 289.*] 

2. Tbial (§§ 142, 143*) — Dieeotion of Verdict — Power or Couet. 

It ïs soinetimes the duty of the judge to direct a verdict for one party 
or the other, but he has no power to do so where the testimony is oral 
and conflicting, or where, although the faets are not directly disputed, 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Bep'r Indexe» 
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it Is uneertain what inferences should be drawn from them. Inferences 
of fact are theniselves facts, and ordinarily the jury must draw them, 
and not the judge; and this is especially true when the iiiquiry has to 
do with the standard of ordlnary care under elrcu instances where no 
previously defined standard exists. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 337, 342, 343; 
Dec. Dig. §§ 142, 143.*] 

In Error to the District Court of the United States for the Western 
District of Pennsylvania ; James S. Young, Judge. 

Action at law by Luema McLaughHn against Joseph Horne Com- 
pany. Judgment for défendant, and plaintiflf brings error. Reversed. 

T. M. & R. P. Marshall and Walter P. Rainbow, ail of Pittsburgh, 
Fa., for plaintiflf in error. 

John M. Freeman, of Pittsburgh, Pa., for défendant in error. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. [1] In this action of tort for 
Personal injuries the plaintiff obtained a verdict, but judgment non 
obstante veredicto in f avor of the défendant was af terwards entered ; 
the learned judge having conie to the conclusion that the jury should 
hâve been charged as matter of law that the plaintif! had been guilty 
of contributory négligence. He thus states some of the circumstances 
of the case : 

i' * * » r^^JJg facts necessary to an understauding of the case are : The 
plaintiff was employed by défendant in its store on Penn avenue In the city 
of Pittsburgh. Upon the second floor of tlie store défendant provlded a 
toilet room which was entered by two steps upward from the floor and 
rhrough a door. Prior to July 2, 1909, the floor of this toilet room was re- 
moved by the destruction of the building in whlch it was. On July 2, 1909, 
the plaintiff, intending to go to the toilet room, passed from the store to the 
steps leading up to the door, pushed the door open. stepped through the door- 
way, and fell a distance of ten feet or more and was injured. 

"The négligence alleged by plaintiff was the failure to notify plaintiflf of 
the removal of the toilet room, the allowing the door to be unlocked, the 
failure to hâve a notice or warning placed upon the door, and the failure 
to properly safeguard its employés from injury when it knew the floor of 
the toilet room had been removed. The évidence upon thèse différent ques- 
tions, except as to the allégation of a notice or warning upon thé door of 
tlie toilet room, is eonflieting, and upon a eareful exaraination of it we are 
of opinion that the question of defendant's négligence was for the jury. It 
is unnecessary to discuss or comment upon this évidence because we believe 
the wliole case tiirns upon the question of plaintiff's contributory négligence." 

The belief thus stated, and afterwards reasserted in the opinion, has 
also been supported in this court by an earnest and capable argument 
from the defendant's counsel; but we bave not been convinced that 
no other inference of fact can fairly be drawn from the évidence ex- 
cept the inference that the plaintiff heedles.sly failed to make the or- 
dinary use of her eyes, and therefore did not observe her surroUndings 
• — especially the warning notice on the door — and negligently walked 

*Por other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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into a dangerous place. The rest of the opinion below discusses the 
subject in the follovving language: 

"The undisinited évidence shows that at the tinie of the accident there was 
iipou the door a white cardboard sign 11 by 14 inches, upon which was 
yrinted in large black letters, 'Closed for Repairs'; that one approaeh- 
ing this door, as the plaintiff approached it, had an uuuhstriicted view of the 
door and of the sigu upon it; and that at the tinie of tlie accident there 
was a light buruing over tlie door. The plaintiff testitied on cross-esaniina- 
tion as tollows : 

"Q. Were you looklng up or were you looking down? 

"A. I was looking down when I got to the toilet room door. 

"Q. You were looking down when you got to the toilet rooui doorî 

"A. Yes, sir. 

"Q. When you got in the door were you still looking down? 

"A. Looking down to see wliere I was going. 

"Q. Looking down to see where you were going; that is, down towards 
your feet? 

"A. Yes, sir. 

"Q. You were not looking ahead of you at that tiine? 

"A. No. 

"Q. Did you look to see if there was any sign on tlie door? 

'"A. I did not. 1 had no reasou to thlnk there wonld lie one there. 

"Q. You didn't look to see whother there was or wasn'tï 

"A. No. 

"Q. And just opened the door and went through without looking? 

"A. I turned the knob and pushed the door, and wlien I saw the open space, 
it was too late to save niyself ; I tried to, but couldn't. 

"Q. After you passed thèse showeases, did you look at the door at allî 

"A. No. 

"Q. And the showeases were soine distance from the door, were they not? 

"A. A very short distance. 

"Q. Well, liow niany feet would you say froni the door? 

"A. Well, I should say not more than tbree or four feet at the niost from 
the wall. 

"Q. When you got to the steps. did you look at the door? 

"A. No, I bad no reason to look at the door; I wasn't expectiug anything. 

"Q. You had no reason to look at the door? 

"A. No. 

"Q. How many steps are there up to that door? 

"A. Two. 

"Q. ïhen the door sill is pretty wide, also, Is it not? 

"A. I couldn't say that. 

"Q. You wouldn't say, then, or you don't know, whether there was a sign 
on the door or not? 

"A. I don't know ; I didii't see any. 

"Q. The reason you say is that you didn't look at the door? 

"A. I had no reason to look at the door." 

From the facts thus stated the court then draws this conclusion: 

"It is perfeetly clear, under this évidence, that the accident hapi)ened to 
plaintiff because she failed to use lier eyes as she approached the door. lîad 
she done so, she unquestionably wonld hâve seen the notice on the door, and 
tliat notice was sufficieut waruing to prevent her from passing through the 
door. She was clearly guilty of such carelessness in approachlng the door 
and passing through it as to amount to négligence on her part, and this pre- 
veiits her from recovering from défendant. Gallagher v. Snellenburg, 210 
Pa. 642 [60 Atl. 307]; Sickels v. Pbiladelphia. 209 Pa. 113 [58 Atl. 1281; 
Greis v. Hazard Mfg. Co., 209 Pa. 276 [58 Atl. 4741 ; Stewart v. l'ennsylvania 
Co., 130 Ind. 242 [29 N. E. 910] ; Sparks v. Slebreeht [19 App. Div. 117. 45 
N. Y. Supp. 90.31; Erenstein v. Mattson, 10 Daly (N. Y.) 336; Day v. liuil- 
way Co., 137 Ind. 210 [36 N. E. 854]. 
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"The facts of tliis case being uiidisputed, it is clearly the duty of tlie court 
to détermine the question of négligence as a matter of law. Southern Pa- 
cific Co. V. Pool, 160 TJ. S. 440 [16 Sup. Ct. 338. 40 L. Ed. 485] : Union Pa- 
cific Ry. Co. V. McDonald, 152 U. S. 262 [14 Sup. Ct. 619, 38 L. Ed. 434]; 
Custer V. Railroad Co., 206 Pa. 529 [55 Atl. 1130]." 

As already intimated, we do not think that the court below has giv- 
en due weight to the évidence, taken as a whole. In addition to the 
foregoing facts, there was also testimony to the effect that the plaintiff 
was going to a place where she had a right to go ; that she had been 
allowed, and was accustomed, to use the toilet room in question, and 
was famihar with its surroundings ; that on the morning of the acci- 
dent she was approaching it in some haste ; that she had received no 
notice that repairs were in progress, and had no actual knowledge oth- 
erwise of the fact ; that the pathway leading to the door was narrowed 
by a showcase on each side, and was to some extent incumbered with 
boxes on the floor, thèse engaging her attention in part as she neared 
the door ; and that the light in the neighborhood, natural and artificial, 
may not hâve been adéquate. We do not refer to the weight of the 
évidence on thèse matters, but merely call attention to the fact that such 
évidence was offered, although in the end it was apparently regarded 
as unimportant. In this attitude we find ourselves obliged to differ 
f rom the court below ; in our opinion the case was for the jury and 
not for the trial judge. 

[2] Undoubtedly it is sometimes the duty of the judge to direct a 
verdict in favor of one party or the other ; but he has no power to 
do so if the testimony be oral, and be conflicting. And a conflict may 
exist among the witnesses, not only where facts are directly disputed, 
but also where it is uncertain what inferences should be drawn from 
the facts after thèse bave been established. Inferences of fact are 
themselves facts, and ordinarily the jury must draw them, and not the 
judge. Especially is this true when the inquiry has to do with the 
standard of ordinary care, care according to the circumstances, where 
no previously defined standard exists, and where our system of juris- 
prudence commits to the judgment of a jury the duty of determining 
the shifting rule for the particular case. The présent controversy be- 
longs to this class, and it was therefore erroneous to hold that the 
plaintiff's contributory négligence had been incontestably proved, so 
that the judge was authorized to déclare it as matter of law. Grand 
Trunk Ry. Co. v. Ives, 144 U. S. 417, 12 Sup. Ct. 679, 36 L. Ed. 485 ; 
Texas, etc., Ry. Co. v. Harvey, 228 U. S. 319, 33 Sup. Ct. 518, 57 L. 

Ed. , decided April 14, 1913; Slentz v. Western, etc., Co. (C. C. 

A. 3d Circuit) 180 Fed. 389, 103 C. C. A. 535 ; U. S. v. Kansas, etc., 
Ry. Co. (C. C. A. 8th Circuit) 202 Fed. 835. 

But we cannot enter judgment for the plaintiff on the verdict ; for 
a question that may seriously affect the defendant's liability is fairly 
raised by the évidence, and was not properly submitted by the charge. 
The défendant called several witnesses whose testimony tended to 
prove that the door had been securely barred for some days before the 
accident, and that if the bar had been removed on the morning in ques- 
tion the removat was without the defendant's knowledge and contrary 
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to its order, and might hâve been the act of some unauthorized person. 
Whether the défendant would be liable, under such circumstances, was 
evidently a question of importance, but the point was neglected or 
overlooked; for the charge barely refers to it, and certainly the jury 
did not receive adéquate instructions thereon. So far as we can dis- 
cover, the f ollowing sentence contains the only alkision to this matter : 

"Evidence tending to show waruings given of the prospective repairs, évi- 
dence tending to show the location of the door, the postlng of notice on the 
door, évidence showing the lights ahout the door, and évidence as to tJie 
barring of the door, has been offered by the défendant." 

Nothing more was said ; no instruction was given concerning either 
the defendant's duty, or the présence or absence of the bar at the time 
of the accident, or the defendant's actual or constructive knowledge on 
this subject, or the bearing of any of thèse facts (and perhaps of other 
related facts) upon the defendant's liability ; and the jury was there- 
fore left without guidance upon what may hâve been a vital point in 
their dehberations. The défendant is entitled to bave this question 
fairly presented and considered. 

The judgment is reversed, with costs, and a new venire is awarded. 



TOOF V. (^lïY NAT. BANK OF PADUCAH, KT. 

(Circuit Court of Appeals, Sixth Circuit. .lune 3, 1913.) 

No. 2,305. 

1. Ba.n-kbuptcy (§ 1,")2*) — Tiri.E of Tbiistee — ïime of Vesting. 

'liie title (il' h trustée to jiroperty or funds of the bankrupt Is fised by 
relation as of the time of filing the pétition, and not as of the date of ad- 
judication. 

lEd. Xote. — For other cases, see Baiilîruptcy, Cent. Dig. | 104; Dec. 
Dig. % 152.*] 

2. Bankruptcy (§ 164*) — Action by Tbustee — Recovehy of Peeferentiai. 

rAVMENT. 

Payment of a debt by a banlîrupt after the filing of the pétition in 
banlu-uptcy asalnst him is unauthorized, and ordlnarily the trustée is 
entitled to recover the aniount paid ; but, if the debt was one wholly or 
in part enforceable as against the trustée, it is a proper exercise of dis- 
crétion for the court to deny such recovery, either in whole or pro tanto. 

[Va\. Note.— For other cases, see Bankruptcy, Cent. Dig. § 267; Dec. 
i)lg. § 164.*] 

3. Bankruptcy (§ 326*) — Bank as Creditor and Debtok— Right of Set-Off. 

On the bankruptcy of a deposltor, a bank vvhich holds a note against 
him has tlie rlght to apply thereon a balance standing to his crédit as a 
sét-off, and it doos not lose that right by accepting the bankrupt's check in 
payment of the note, even though drawn after the filing of the pétition 
against hlni. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 514; Dec. 
Dig. § 326.*] 

4. Bankruptcy (§ 184*) — Validiit of Chattet Mortgage — Kentcckt Stat- 

OTE.: . 

Ky. St. § 1908, providing that every voluntary aliénation of or charge 
upon Personal property not accompanied by delivery until recorded shall 

'For other cases see eame topic &, % kxtmber in Dec. & Am. Dlgs. 1907 to date, & Eep'r Indexes 
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be void as against purehasers In good faith without notide or "any 
credltor" under the Kentucky décisions, avolds such a transfer only as 
to creditors who hâve acquired liens and net as to gênerai creditors ; 
and under Bankr. Act July 1, 1898, c. 541, 30 Stat. 544 (U. S. Conip. St. 
1901, p. 3418), bankmptcy does net operate through tUe ageney of the 
trustée to materlalize and attach the mère rlght of a gênerai credltor to 
obtain a lien so as to defeat a chattel mortgage or contract lien good as 
between the parties. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 275-277; 
Dec. Dig. § 184.*] 

Appeal f rom the District Court of the United States for the Western 
District of Kentucky ; Waher Evans, Judge. 

In the matter of the Foreman Bros. Electric Company, bankrupt. 
E. L. D. Toof, trustée, appeals from an order dismissing his pétition 
to recover a payaient made by the bankrupt to the City National Bank 
of Paducah, Ky. Modified and affirmed. 

On ,Tuly 29, 1909, the bankrupt borrowed from the bank on its deniand note 
$2,285 for the pnrpose of taklng up a draft, tlien in the bank for collection, 
attached to a bill of lading for three automobiles vvhich had been shipped to 
Paducah, wlth instructions to deliver to bankrupt on surrender of blll of 
lading. On the baek of the note was the followiug indorsement, signed by 
the bankrupt: "ïhe within note is seeured by the pledge and deposlt of the 
following securities, to wit: three Ford motor cars, as per blll of sale at- 
tached." The involce for the cars was at the same tinie delivered to the bank 
and attached to the note, and at the foot of the involce the bankrupt wroto 
and signed: "We hereby transfer and assign the above cars to the City Na- 
tional Bank." Thereupon the bank delivered the bill of lading to the bank- 
rupt, and the latter took the cars from the railroad station to its own place 
of business. 

On August 23d It had sold two of the cars and deposited the proceeds in 
its gênerai bank account, mingled wlth other funds. On that day It sold the 
thlrd car for .$850, but the purchaser's check therefor had not been deposited 
with the bank when, on August 24th, before banklng hours, involuntary péti- 
tion in bankruptcy was filed at Loulsville, 150 miles from Paducah. 

At the close of business on August 23d, the amount of the bankrupt's gên- 
erai deposit in the bank was $1,293. Shortly after the openlng for business 
on August 24th, the bankrupt deposited the $850 check, and also $406 of 
miscellaneous receipts, making a total crédit of $2,549. Thereupon It gave 
the bank its cheek in fuU payment of the note of July 29th. 

August 26th an adjudication in bankruptcy was made. The trustée later 
filed his pétition seelnng to recover from the bank the $2,285 so paid. The 
pétition was dismissed by the référée, and the District (^urt, on pétition to 
review, alBrmed tliîs action. The tmstee brings the matter hère upon appeal. 

Bradshaw & Bradshaw, of Paducah, Ky., for appellant. 
Wheeler & Hughes, of Paducah, Ky., for appellee. 

Before WARRINGTON, KNAPPEN and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). [1] 
1. So far as concerns interests of the class hère involved, when a trus- 
tée is appointed, his title is fixed, by relation, as of the time of filing 
the pétition, and not merely as of the date of adjudication. This is 
made clear by Suprême Court décisions rendered since the making of 
the order now under review. Acme Co. v. Beekman Co., 222 U. S., 

•For other cases see same topic & i numebb in Dec. & Am. Dlgs, 1907 to date, & Rep'r ludexes 
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300, 32 Sup. Ct. 96, 56 L. Ed. 208; Everett v. Judson, 228 U. S. 474, 
33 Sup. Ct. 568, 57 L. Ed. , April 28, 1913. 

[2] 2. Payment of such a debt as this by the bankrupt after filing 
of pétition, is unauthorized, and the trustée is ordinarily entitled to 
recover the amount so paid. However, if the payment is one to which 
the creditor was entitled as against the trustée, and which the court 
would hâve directed the trustée to make, it vvould be a useless formal- 
ity to compel its refunding to the trustée and then direct him to pay 
it back to the creditor. In such case, it is a proper exercise of discré- 
tion to refuse the trustee's pétition. 

[3] 3. At the time the pétition in bankruptcy was filed, the bank 
was entitled to set ofif the $1,293 deposit against the depositor's demand 
note. Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 199, 48 L. Ed. 380; 
Bank V. Loeb [C. C. A. 6] 188 Fed. 285, 110 C. C. A. 263. The bank 
did not lose this right by accepting the depositor's check against the 
same account. This was not such a récognition of the depositor's gên- 
erai right of disposition as to be inconsistent with the lien or right to 
set-off which was thereby carried into effect, but was only a convenient 
and customarv metliod «f making the application. Walsh v. Bank 
(C. C. A. 6) 201 Fed. 522. See.also, Studley v. Bank, decided by Su- 
prême Court June 9, 1913, 229 U. S. 523, 33 Sup. Ct. 806, 57 L. 
Ed. . 

[4] 4. It is clear that the indorsement on the note and the assign- 
ment at the foot of the invoice constituted, as between the parties, a 
vaHd contract lien upon, or pledge of, thèse cars and their proceeds, as 
security for the money then presently loaned ; and that, at the moment 
of bankruptcy, the bank was, as between the parties, and pursuant to 
this lien, rightfully entitled to the $850. 

However, it is said that this pledge or lien cannot be enforced against 
the bankruptcy trustée by reason of section 1908 of the Kentucky 
Statutes, quoted in the margin.^ This statute is as to the présent ques- 
tion substantially équivalent to section 496. The meaning and efïect 
of this latter section hâve been more than once under considération 
by this court, the last time in Crucible Steel Co. v. Holt, 174 Fed. 127, 
98 C. C. A. 101 (and see In re Martin, 193 Fed. 841, 113 C. C. A. 627, 
and In re liuxoll, 193 Fed. 851, 113 C. C. A. 637). Our opinion was 
reviewed and affirmed bv tlie Suprême Court in Holt v. Crucible Steel 
Co., 224 U. S. 262, 32 Sup. Ct. 414, 56 E. Ed. 756. Thèse cases con- 
strue the décisions of the Kentucky Suprême Court as holding that 
the statutory term "creditors" includes only those who hâve affirma- 
tively fastened a lien upon the property, and not those who hâve only 
a right to get a lien; and as it had been held in York v. Cassell, 201 
U. S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782, that bankruptcy did not 
operate, through the agency of the trustée, to materialize and attach 
such a mère right to bave a lien, it followed that an unrecorded mort- 
gage was, in Kentucky, good as against the gênerai rights of a bank- 
ruptcy trustée. 

1 "§ tOOS: Eveiy voluntary aliénation of or charge upon Personal property, 
unless the aetual possession, in good faith, acconipnnies the same, sliall be 
void as to a purcliaser without notice, or any creditor, prior to the lodglng 
for record of such transfer or charge in the office of the county court for the 
connty where tlie aliéner or person creating the charge résides." 
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We see no reason to differentiate betweeii "creditors" in section 496 
and "any créditer"' in section 1908 ; nor are we persuaded that the dé- 
cision of the Kentucky Suprême Court in Burns v. Daviess County 
Bank, 135 Ky. 355, 122 S. W. 182, 25 L. R. A. (N. S.) 525, 135 Am. 
St. Rep. 467, opérâtes to overturn the established définition of "credi- 
tors" as declared in Holt v. Crucible Steel Co., supra, or requires us to 
give to section 1908 a dififerent construction from that now fixed upon 
section 496. The Daviess County Bank Case cannot hâve this effect, 
because it was essentially a construction of the Kentucky assignment 
law, rather than of section 1908, and holds, in effect, that an assignée, 
under the state law, takes a title which enables him to assert rights 
which creditors under section 496 and section 1908 might hâve assert- 
ed, but had not. Though there may be no logically satisfactory distinc- 
tion between the nature of the title of an assignée under the Kentucky 
law and that of a trustée under the bankruptcy law, we cannot apply to 
this case the holding in the Daviess County Bank Case, because we are 
hère construing a fédéral law, and are bound to follow York v. Cas- 
sell, supra, and to say that a bankruptcy trustée does not hâve the right 
of avoidance given to "any creditor" by section 1908. The trustée in 
this case, therefore, cannot deny the right of the bank to receive and 
keep the $850 upon which this contract lien existed. 

5. The bank's right to lien or set-off attached only to the deposit.as 
it existed when the pétition in bankruptcy was filed. It cannot attach 
to the deposits made at a later hour. No question of intent to give or 
receive a préférence is reached in this case, and it is immaterial wheth- 
er either the bank or the bankrupt knew that the pétition had been 
filed ; the payment of the remainder of the note was unauthorized. 
True, the lack of power to make the payment was dépendent on the 
contingency that the proceedings should ripen into an adjudication, 
but the contingency did happen, and the bankrupt's title failed, by re- 
lation, as of the moment of filing the pétition. Everett v. Judson, su- 
pra. The trustée is entitled to decree for $142, with interest at the lé- 
gal rate since the payment. 

The trustée will recover the costs of this court upon the appeal, and 
the record be remanded for further proceedings in accordance here- 
with. 



LAMSON BROS. & CO. et al. v. BANE. 

(Circuit Court of Appeals, Eightli Circuit. May 2. 1913.) 

No. 3,803. 

Gaming (§ 2*)— Gambling Contracts—Actiox to Kecovek Margins fbom 
Brokers — Law Govebxing — Place of Contract. 

Plaintiff sued défendants, wlio were brokers ha vins tlieir main office in 
Chicago, with one of thelr branch offices in Des Moines, lowa, to recover 
certain margins paid by him on eoiitracts for the purchase of railroad 
stoclis, alleglng that they were merely wagering coutracts on the future 
price of the stoclis and that no actual purchase or dellvery was luteuded. 
He testitied that he applied to make the purchases to dêfendant's man- 
ager in Des Moines; that the manager telegraphed to the Chicago office, 



•For other cases see same topic & 5 numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and on receipt of an answer notifled hlm that the stocks had been brought, 
and he pald tlie niargins to such manager. Held that, on jilaintiffs' al- 
légations and testimony that no actual purchases of stocks were to be 
made In Chicago or elsewhere in the exécution of the contracts, they 
were consumuiated in Des Moines and were governed by the law of lowa. 
by whlch money lost in such transactions is not recoverable. 

[Ed. Kote. — For other cases, see Gaming, Cent. Dlg. § 2; Dec. Dig. 
I 2.* 

Sales or purchases under agreemonts for settlement of différences be- 
tween contraet price and uiarket priée as wagering contracts, see note to 
Ware v. Pearsons, 98 C. 0. A. 368.] 

In Error to the District Court of the United States for the South- 
ern District of lowa ; Smith McPherson, Judge. 

Action at law by I. W. Banc against L,amson Brothers & Company 
and others. Judgment for plaintiff, and défendants bring error. Rê- 
ver sed. 

Joseph W. Afoses. of Chicago, 111. (Moritz Rosenthal, Henry H. 
Kennedy, Julius Moses, Hamilton Moses, and Walter Bachrach, ail 
of Chicago, 111., N. T. Guernsey, of New York City, and W. E. 
Miller and A. C. Parker, both of Des Moines, lowa, on the brief), for 
plaintiffs in error. 

Jerry B. Sullivan, of Des Moines, lowa (John B. Sullivan^ of Des 
Moines, lowa, on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

SMITH, Circuit Judge. The défendant in error, I. W. Bane, is a 
lawyer engaged in the practice of bis profession at Des Moines, lowa, 
and will hereafter be called the "plaintiff." Lamson Bros. & Co. are; 
composed of E. J. Eamson, W. A. Lamson, and L- F. Gates, and will 
hereafter be called the "défendants." They hâve for a considérable 
period been engaged in business at Chicago, 111., as brokers and com- 
mission merchants. They maintained branches in 14 lowa cities, one 
at Des Moines, where three men, including a manager, were employed. 
The Des Moines office received considérable sums of money which were 
deposited in a bank in that city, and notice was sent directly to the 
Chicago office of the amount of thèse deposits and to whom they 
should be credited. On December 27, 1909, the plaintiff entered into 
a contraet through the défendants' manager at Des Moines for the 
purchase of 100 shares of M. K. & T. stock at 481.4. and after being 
notified that the stock had been purchased he paid $500 as a margin 
upon it. On January 8, 1910, he similarly contracted to buy 100 shares 
of Wabash preferred at 571/4, and after being notified that the stock 
had been purchased paid as a margin thereon the sum of $600. Sub- 
sequently he from time to time deposited other sums of money to meet 
déclines in the market until his total deposits amounted to $3,800 includ- 
ing $500 deposited at Chicago while there. Both M. K. & T. stock 
and Wabash preferred were listed at the Stock Exchange in New 
York, but neither of them was so listed at Chicago. 

*Fur other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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When the plaintiff authorjzed the purcliase of tlie 100 shares of 
M. K. & T. stock, the defendant's manager or agent at Des Moines 
wired them at Chicago to purchase the stock. Défendants telephoned 
J. J. Townsend & Co., of Chicago, to make the purchase, and they 
wired to Sternberger, Sinn & Co., of New York, to make the pur- 
chase, and upon their reply that they had donc so Townsend & Co. 
notified the défendants, they sent the news to their Des Moines agency, 
and it was there delivered to the plaintifï, and he then paid $500 as a 
margin. 

On February 4th, this stock having fallen, the défendants notified 
J. J. Townsend & Co., to sell the same. They in turn notified Stern- 
berger, Sinn & Co., who reported that they had sold the stock at 39%. 
In a similar way when the plaintiff gave bis order for the purchase 
of 100 shares of Wabash preferred the défendants' agency at Des 
Moines telegraphed the home office at Chicago, which telephoned J. 
J. Townsend & Co., who in turn wired Sternberger, Sinn & Co., at 
New York, to purchase the stock. They wired back to J. J-. Town- 
send & Co. that the order had been complied with and the stock cost 
57^. They notified the défendants by téléphone, who wired the in- 
formation to their Des Moines agency, which notified the plaintiff, 
and thereupon he deposited a margin of $600. 

On July 26, 1910, the défendants telegraphed to S. B. Chapin & Co., 
of New York, to sell the Wabash preferred. They telegraphed back 
that it had been sold at 301^. This left a balance due the plaintiff on 
the défendants' theory of $58.64 for which they sent him a check. 

It is the theory of the plaintiff that thèse were mère gambling 
transactions, that there was no intention that thèse stocks should 
ever be delivered to him, and that if the défendants bought stocks 
they were "hedging" against loss on their wager. 

Under the gênerai law, if thèse were wagers the plaintiff could 
not recover the money lost thereon, and this is conceded to be 
the law of lowa. Code 1897, §§ 4967, 4968; Counselman & Co. v. 
Reichart, 103 lowa, 430, 72 N. W. 490; People's Savings Bank v. 
Gifford, 108 lowa, 277, 79 N. W. 63. 

But certain states hâve believed that gambling could be better sup- 
pressed by providing that money lost in gambling may be recovered, 
among them New York, California, Tennessee, and Illinois. The stat- 
utes of Illinois contain the following : 

"Sec. 130. Gambling In Grain, etc. Whoever contracts to hâve or give to 
lilmself or another the option to sell or buy, at a future time, any grain, ci' 
other commodlty, stock of any railroad or other company, or gold, or fore- 
stalls the market by spreading false rumors to influence the price of coin- 
moditles thereln, or corners the market, or attempts to do so in relation to 
any of such comniodities, shall be fined not less than $10 nor more than f 1,000, 
or conflned in the county jall not exceeding one year, or both ; and ail con- 
tracts made in violation of this section shall be considered gambling contracts, 
and shall be void. 

"Sec. 131. Gaming Contracts. AU promises, notes, bills, bonds, covenants, 
contracts, agreements, judgments, mortgages, or other securities or convey- 
ances made, given, granted, drawn or entered into, or executed by any per- 
son whatsoever, where the whole or any part of the considération thereof, 
shall be for any money, property or other valuable thing, won by any gaming, 
or playing at tards, dice, or any other game or games, or by betting on the 
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slde or hands of any person gaming, or by wager or bet upon any race, flght, 
rastime, sport, lot, chance, casiialty, élection or unknovvn or contingent event 
whatever, or for the reimbursing or payiug any money or property kuowiugly 
lent or advanced at the time and place of sucli play or bet, to any person or 
persons so gaming or betting, or that shall, duriug such play or bettiug, so 
play or bet, shall be void and of no eiïect. 

"Sec. 132. Losses by Gauiing. Any person who shall, at any time or sitting, 
by playing at cards, dice or any otber ganie or ganies, or by bettiug on the 
side or hands of such as do game, or by any wager or bet upon any race, 
flght, pastiiue, sport, lot, chance, easualty, élection of unlînown or contingent 
event whatever, lose to any person, so playing or betting, any suni of money, 
or other valuable thing, amounting in the whole to the sum of §10, and shall 
pay or deliver the same or any part thereof, the person so losing and paying 
or deliverlng the same, shall be at liberty to sue, for and recover the money, 
goods or other valuable thing, so lost and paid or delivered, or any part 
thereof, or the full value of the same, by action of debt, replevin, assumpsit 
or trover, or proceeding in chancery, froni the winner thereof, with costs, in 
any court of compétent jurisdiction. In any such action at law it shall be 
sufficlent for the plaintiff to déclare generally as In actions of debt or as- 
sumpsit for money had and recelved by the défendant to the plaintiffi's use, 
or as in actions of replevin or trover upon a snpposed flndiug and the de- 
taining or converting the property of the plaintiff to the use of the défend- 
ant, whereby an action hath accrued to the plaiutifC according to the form 
of thls act, withont setting forth the spécial matter. In case the person who 
shall lose such money or other thing, as aforesaid, shall not, within six 
months, really and bona flde, and without coviu or collusion, sue, and with 
effect prosecute, for such money or other tliing, by hlm lost and paid or de- 
livered, as aforesaid, it shall be lawful for any person to sue for, and re- 
cover treble the value of the money, goods, chattels and other things, with 
costs of suit, by spécial action on the case, agaiust such winner aforesaid ; 
one-h.'ilf to use of tlie county, and the other to the person suing." Hurd's 
Kev. St. 1911, c. ;!8. 

Assuming- that under the Illinois law thèse were gambling- con- 
tracts, it then becomes material whether the contracts are governed 
by the laws of lowa or of Illinois. 

It must be borne in mind that it is the contention of plaintiff that 
thèse were gambling- contracts, and that he did not in fact buy the 
M. K. & T. and Wabash preferred, but that he in effect made a wager 
that the stock would go up against the défendants' wager that it would 
go down and what défendants did, if anything, in the way of buying 
such stock or an option thereon, was a mère "hedging" against loss 
with which he had nothing whatever to do. Consequently upon his 
theory the contract was never to be performed or executed in the 
sensé of buying the stock, and the court properly charged the jury 
that : 

"If you fînd that the défendants never intended to deliver the actual stock 
to the plaintiff upon the payment of the purchase prlce, and you should then 
find that défendant did purchase stocks as it did for the purpose of 'hedging' 
or protecting itself, then the fact that the défendant purchased stock in New 
York City would not avail it, and there would be no défense hère." 

It follows that upon the plaintift''s theory that thèse were gambling 
contracts there was nothing to do in Illinois or New York with référ- 
ence to the purchase of stocks. This is important, as it is conclusive 
that upon the plaintiff's theory the contracts were not to be performed 
by the purchase of stocks either in Illinois or New York. It is im- 
portant because in many cases where contracts are made to be per- 
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formed in another state the law of such other state governs the con- 
struction of the contract. This contract was to be governed solely by 
the place of its exécution and not at ail by the law of the place of its 
performance. If thèse were Illinois contracts, it must be because they 
were made in Illinois. The court charged the jury in this connection: 

'■The défendants' main office was in Chicago and the state of Illinois. For 
a time at least it had a branch oiHce hère In the city of Des Moines. Witli 
the exception of one transaction as I recall the évidence, so far as the plaln- 
tlff is concerned, he sald and did hère in Des Moines what he did say ànd 
do. Now upon this question you are instructed that if you find from the 
testimony that the défendant liad a brunch house in Des Moines, and that 
it liad an agent witli authority to sollcit business, enter into deals, and re- 
ceive money, but without authority to make contracts, and if you find that 
the order to purchase said stock made by the plaintiff on December 27, 1909, 
and January 8, 1910, was transuiltted by the agent of défendants in Des 
Moines to the défendants' office at Ciiieago, 111., and there accepted, then you 
are Instructed that the contract would be an Illinois contract and covered 
by the Illinois laws, and so far as that branch of the case was concerned, 
in that event you find for the plaintiff if you flnd the other matters already 
alluded to in hls favor. 

"Now it is in testimony that Mr. Roovart and Mr. "Williams represented the 
défendants at Des Moines, and as such did solicit the order or orders from 
the plaintiff, and at the time of the solicitation did not make and exécute a 
contract, but w^ired the order to Chicago, and it was there, within the state 
of Illinois, exeeuted in the state of Illinois. It is not décisive where the 
money was pald. The question is: Where was the contract to be exeeuted, 
in lowa or Illinois? And if you find that it occurred in Chicago, then it be- 
comes an Illinois contract." 

The défendants had their principal place of business at Chicago and 
a branch at Des Moines. If thèse were bona fide contracts to buy 
stocks, then they were governed by the law of the state where the 
stocks were to be bought, and if the défendants held themselves out as 
selling such stocks, and plaintiff contracted with them to buy, and noth- 
ing was said as to where they would be obtained, it might be contended 
that plaintiff understood they were to be bought where défendants' 
principal business was ; but the plaintiff insisted that he never knew 
any stocks were to be bought or sold, that he merely made a wager 
with défendants that the stock would go up and they wagered that it 
would go down. 'ihere was no agreement, on plaintiff 's theory, that 
could change the applicable law from the place of the making of the 
contract to the place of performance. 

The plaintiff testified that Mr. Roovart, the défendants' manager at 
Des Moines, said: 

"That the adjustment would be just in this way : That If I would buy the 
stock and put up a little money and the stock raised, then the raise in the 
price — why, I would gain that much. If it went down, I would lose the 
différence between the amount I put up for it and the amount I sold for 
after it went down; and if it went up I would gain that différence; there 
wasn't to be any actual delivery of the stock, he said; the way we would 
buy them and deal in stock was on the rlse and fall in the market. If it 
fell, why I would make ; if it decreased, I would lose." 

"The next transactions afterwards with the défendant company was De- 
cember 27, 1909. I went In the office. Mr. Roovart was their manager, and 
gave him an order to purchase a bundred shares of M. K. & T. It was De- 
cember 27th. 

206 F.— 17 
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"Q. You gave hlm an order. I wish you would explaln to the jury just 
how that order was — what you did, and vvhat Mr. Roovart did, and what 
the défendants did. 

"A. I went into the office. Mr. Roovart was there, and we talked the mat- 
ter over again; and the priées was coniing ail the time over the telegraph 
instrument, and they would be marked by a chalk on the board, and we 
could see just what the price was for thls M. K. & T. stock. I flnally says 
to Mr. Roovart, 'Buy,' and gave him thls order, 'Buy 100 shares of M. K. & 
T.,' and then he immedlately turned around, or had one of his men there 
at the office wlth the telegraph instrument, telegraph. Probably three min- 
utes afterwards, maybe five, just a short tlme, he came back and says, 'We 
hâve bought for you a hundred shares of M. K. & T.' 

"Q. What did you then do with référence to payment? 

"A. After I got thls word back that he had, as Mr. Roovart said he had, 
bought a hundred shares of M. K. & T., then I says, 'I suppose I will hâve 
to put up my money.' He says, 'Tes, 10 per cent, of the amount purchased.' 
That was 10 per cent, of the M. K. & T. stock — I thlnk the order was at 48 %, 
aud I think I gave him a check for $500." 

The undisputed évidence is that whatever this contract was, wheth- 
er a contract for future delivery as it purported to be, or a gambling 
contract, plaintifif went to the défendants' manager at Des Moines and 
there authorized the purchase of the stock in question ; the défendants' 
agent claiming it was a bona fide purchase wired the Chicago office. 
Défendants wired back, not to plaintiff, but to their agent at Des 
Moines, that the purchase was made. The Des Moines agency so noti- 
fied the plaintiff at Des Moines and he there paid the 10 per cent, mar- 
gin. 

Importance is attached to the fact that the wire from Chicago to 
Des Moines was to the défendants' agent and not to the plaintiff. 

It is plaintiff's theory that the défendants' agent at Des Moines did 
not hâve gênerai authority to close the contract. Let it be so conceded. 
Plaintiff, nominally at least, ordered the purchase ot the M. K. & T. 
and Wabash preferred. This he did with the Des Moines and not di- 
rectly to the Chicago office. The Chicago ofïice sent no message to the 
plaintiff, but sent a message to its agent at Des Moines. Thus far the 
transactions tending to a contract were wholly between the plaintiff and 
the défendants' agent at Des Moines. There was nothing in that to 
constitute an agreement. The Des Moines agent then told the plaintiff 
the stock had been bought and plaintiff' put up his margin. That closed 
the contract at Des Moines, There was no évidence of légal acceptance 
at Chicago. 

Owing to the fact that insurance companies usually conduct their 
business in states other than their home ofïice, insurance cases are cited 
by both sides to this controversy and they bear a very considérable 
analogy to this case. 

If the application for insurance be made in one state and sent to the 
home office in another state and is there accepted and a policy issued 
upon it and sent by mail to the applicant, it is delivered the moment it 
is deposited in the mail, and consequently is deemed to hâve been ex- 
ecuted in the state of the home office of the company. Tuttle v. The 
lowa State Traveling Men's Ass'n, 132 lowa, 652, 104 N. W. 1131, 7 
I.. R. A. (N. S.) 223. 
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On the other hand, if an application be made to an insurance solici- 
tor who bas no authority to make contracts of insurance and is by him 
sent to the home office of the company and is accepted by the company 
and a policy is issued and sent to the soliciting agent and delivered by 
him and he collects the premium, the contract is deemed to hâve been 
made in the state where the application was made and the policy deliv- 
ered by the soliciting agent. Brewer, Circuit Judge, in Wall. y. Equi- 
table Life Assur. Soc. (C. C.) 32 Fed. 273. 

That case was considered by the Suprême Court in Equitable Life 
Assurance Society v. Cléments, 140 U. S. 226, 11 Sup. Ct. 822, 35 L. 
Ed. 497, and Mr. Justice Gray in that case said : 

"Tlie pétition further allèges that tlie policy was delivered in Jlissouri ; 
aud the answer admits that the policy was 'at the reqnest of tlie said Wall, 
transmitted to the state of Missouri and was delivered to said Wall in said 
state.' If tliis form of admission does not imply that the policy was at the 
request of Wall transmitted to another person. perhaiis the conipany's agent. 
in Missouri, and by him there delivered to Wall, it is quite consistent with 
such a state of facts ; and tliere is no évidence whatever, or even averinent. 
that the policy was transmitted by mail directly to Wall, or that the coni- 
])any signified to AVall its acceptance of his application in any other way 
than by the delivery of the policy to him in Missouri. Upon this record, the 
conclusion Is inévitable that the policy riever became a completed contract. 
liinding either party to it, until the delivery of the policy and the payment of 
the first premium in Missouri ; and consequently that the policy is a Missouri 
contract and governed by the laws of Missouri." 

Berry et al. v. Knights Templars' & Masons' Life Lidemnity Co. 
(C. C.) 46 Fed. 439. That case was affirmed by this court in 50 Fed. 
511, 1 C. C. A. 561. Mutual Benefit Life Ins. Co. v. Robison (C. C.) 
54 Fed. 580. This case was appealed to this court, 58 Fed. 723, 7 C. 
C. A. 444, 22 L. R. A. 325, but doubtless out of déférence to our 
opinion in Knights Templar & Masons' Life Indemnity Co. v. Berry, 
50 Fed; 511, 1 C. C. A. 561, the question was not again urged in this 
court and appears not to bave been considered. Equitable Life Assur. 
Soc. of the United States v. Winning, 58 Fed. 541, 7 C. C. A. 359; 
Northwestern Mutual Life Ins. Co. v. EHiott et al. (C. C.) 5 Fed. 225 ; 
In re Pétition of Insurance Co. of the State of Pennsylvania (D. C.) 
22 Fed. 109; Kelley v. Mutual Life Ins. Co. (C. C.) 109 Fed. 56; Al- 
bro v. Manhattan Life Ins. Co. (C. C.) 119 Fed. 629. 

If the Des Moines agency had no authority to make the alleged wa- 
gering contract with the plaintiff and had telegraphed the home office, 
and it in turn had telegraphed directly to the plaintiff that his propo-/ 
sition was accepted, and he had then gone and paid the first margin at 
the Des Moines agency, there would be room for the contention that 
the contract was closed when the défendants delivered the telegram for 
transmission at Chicago; but, taking the most favorable view of the 
case for the plaintiff, if this was a wagering contract, and if the Des 
Moines agency had no authority to make it and telegraphed to Chicago 
and the défendants there decided to accept the contract and so tele- 
graphed the agency at Des Moines, and that agency notified the plain- 
tiff and took his money, the contract was consummated at Des Moines, 
and under the policy of lowa the plaintiff could (not recover even 
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though he afterwards paid upon the contract a subséquent margin at 
Chicago. 

There being no évidence that the contract was accepted in Illinois, 
within the meaning of the instruction given by the court, it was nec- 
essarily error to submit that question to the jury, and the case is re- 
versed and remanded, with directions to set aside the verdict and grant 
a new trial. 



COXSTAM V. HALEY. 

In re ÏHE HUB. 

(Circuit Court of Appeals, Sixth Circuit. June 13, 1913.) 

No. 2,346. 

1. APPEAL AND EKROR (| 1094*) FiNDINGS — BbVIEW. 

A flnding of fact made and sustained by two différent tribunals will 
not be set aside on appeal, uuless there is a démonstration of mistake. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 4322- 
4352 ; Dec. Dig. § 1094.*] 

2 Bankkuptcy a 1G0*J — Préférence — Insolvency — Notice — Notice to 

AOENTS. 

Wliere payées of a note against a bankrupt assisned it to elaimant, 
and after luaturity elaimant intrusted it to the payées' crédit man, who 
made a trip to see the bankrupt, and was advlsed of facts sufficient to 
give him reasonable cause to believe that insolvency existed, after which 
several payments were obtained, he was claimant's agent for tlie col- 
lection of the note, aiid clainia.nt was charged with notice of the facts 
whlch such agent did or could hâve ascertained. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 25^-253, 
255-258 ; Dec. Dig. § 166.*] 

3. Bakkruptcy (§ 166*) — Payment — Préférences — Knowledge Of Agent, 

Where an agent was intrnsted with a note against the bankrupt to 
collect or adjust for the holder, and the agent, on his trip, obtained no- 
tice of facts which would indicate the maker's insolvency, the holder was 
not only charged with notice thereof as to payments obtained by the 
agent, but also with référence to subséquent payments made by the 
bankrupt direct to the holder. 

[Ed. Note.^For other cases, see Bankruptcy, Cent. Dig. §§ 250-253, 
255-258; Dec. Dig. § 166.*] 

Appeal from the District Court of the United States for the Eastern 
District of Tennessee; Edward T. Sanford, Judge. 

From an order requiring elaimant, Isaac Constam, to return cer- 
tain alleged préférence payments to J. M. Haley, as trustée of the es- 
tate of The Hub, bankrupt, as a condition to claimant's right to prove 
his claim, he appeals. Affirmed 

J. S. Fletcher, of Chattanooga, Tenu (Strang & Fletcher, of Chat- 
tanooga, of counsel), for appellant. 

F. V. Connolly, of Cincinnati, Ohio, and Chas. C. Moore, of Chat- 
tanooga, Tenn., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

*For other cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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DENISON, Circuit Judge. The question for décision hère is wheth- 
er the payments which Constàm received and indorsed on his note 
against the bankrupt within four months before the bankruptcy were 
received with such reasonable cause to believe that they would effect 
a préférence that they must be repaid to the trustée before Constam 
can prove his claim. Sections 57g, 60b, Bankr. Act (Act July 1, 1898, 
c. 541, 30 Stat. 560. 562 [U. S, Comp. St. 1901, pp. 3443, 3445]). Such 
payment was required by the référée, and on pétition for review the 
district judge affirmed the référée. Constam appeals. We find only 
two distinct questions presented : (1) Did Constam, through his agent, 
and before receiving the first of the payments in question, hâve rea- 
sonable cause to believe that the debtor was insolvent and that pay- 
ments would effect a préférence; and, if so, (2) what was the effect 
of that notice upon later payments not coming directiy through this 
agency ? 

[1] 1. The first question is one of fact. Appellant fînds against 
him the concurring décisions of two successive tribunals which hâve 
heard his case; and such concurring conclusions raise a strong pre- 
sumption of their correctness. They will be overturned only in cases 
where there is a démonstration of mistake. Wabash Ry. Co. v. Comp- 
ton (C. C. A. 6th Cir.) 172 Fed. 17, 21, 96 C. C. A. 603; and see 
Haines v. Bank (C. C. A. 6th Cir.) 203 Fed. 225. 

[2] We hâve considered the arguments urged by appellant's coun- 
sel and ail parts of the testimony cited in that connection, and we 
think the utmost conclusion to which they may properly lead is that 
the matter is doubtful, and that, if the conclusion of the trial court 
had been the other way, it would hâve been well supported by 
the évidence. This is not enough ; it is a very différent thing 
from being satisfied that the conclusion below was wrong. Con- 
stam lived in Baltimore. He had purchased the note from Schloss 
Bros. & Ce, the payées. After the m.aturity and nonpayment 
of his note he gave it to Schloss Bros. & Co., and they intrusted it to 
Caston, their "crédit man," to take to Chattanooga, where the debtor 
was in business, and to collect or adjust. Caston's Chattanooga trip 
was, primarily, in the interest of his regular employer, but he was at 
the same time in this transaction authorized to represent and act for 
Constam. Caston's activity resulted in the making, at that time or 
shortly afterwards, of the first two or three of the payments now in 
question. We think it fairly inferable from ail the facts and circum- 
stances which it would be unprofitable to recount that Caston, on this 
occasion, learned enough of the actual situation to give him reasonable 
cause to believe that insolvency existed. His categorical déniai of 
such knowledge cannot control the situation, nor conclusively rebut the 
presumption that a man of his skill and expérience in such situations 
would draw the inferences which the circumstances justified. 

[3J 2. At a later period, and after a considérable interval, others 
of the payments in question were made by the bankrupt directiy to 
Constam ; and it is claimed that he was chargeable with no notice of 
the situation, except such as resulted through the knowledge acquired 
by Caston while acting as Constam's agent, and that thèse later pay- 
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ments came as the direct resuit of Constam's personal demands, aind 
without any cause and effect relation to Caston's earlier agency. The 
record does not justify us in assuming the accuracy of thèse claims, 
as against the import of the findings of the référée and the district 
judge. Though Schloss Bros. & Co. had not indorsed the note, they 
regarded themselves as morally bound to see that it was paid; and, 
no doubt, Constam continually put some reliance upon this obligation. 
Some of the later payments were made to and through Schloss Bros. 
& Co. It is, not clear that their coUecting agency ever ceased, or tlmt 
any one of the payments made directly from the bankrupt to Constam 
was wholîy disconnected from the original agency and continuing ef- 
forts by Caston and by Schloss Bros. & Co. to get full payment of 
this note. Under such circumstances, it is unnecessary to détermine 
vvhat the rule would be if the later payments in question were quite 
independent of connection with the agency. 

However, if we may assume, for the purposes of this opinion, jthe 
accuracy, of thèse claims by Constam, we reach the same resuit. ' The 
theory which his counsel urges us to apply, viz., that constructive no- 
tice to the principal, resulting from actual notice to the agent, will 
not be imputed to the principal afterwards acting for himself, is thought 
to be based upon Blackburn v. Vigors, L. R., 12 App. Cas. 531. Al- 
though there is analogy between the relation to each other of the 
earlier and later transactions there had and the relation to each other 
of the earlier and later payments hère involved, yet we think that case 
finally dépends upon its finding that the agency was peculiarly limited 
in character. As was there said, the agent was employed to effect In- 
surance, not to "get information." In the instairt case Caston's em- 
ployment and duty were relatively gênerai in scope. It was his duty 
to do whatever was for Constam's interest, and to acquire and coni- 
municate to Constam ail he could learn about the debtor's pecuniar}' 
condition. It must be presumed that he performed that duty, and 
hence comes the necessary imputation that his principal then had 
knowledge of the insolvency. Thomson-Houston Co. v. Capitol Co. 
(C. C. A. 6) 65 Fed. 341, 343, 12 C. C. A. 643; American Nat'l Bk. 
V. Miller (C. C. A. 6) 185 Fed. 338, 343, 107 C. C. A. 456. It seems 
of necessity to follow that the notice which the law déclares Constam 
then received must bave remained with him and continued to operate 
upon him with full force in his further conduct of the same subject- 
matter, even after the termination of the agency through which the 
notice was derived. It was not merely that knowledge of an agent 
which burdens a benefit received through the agent and goes no far- 
ther, as was the case with référence to the earlier one of the two in- 
surance policies mentioned in Blackburn v. Vigors, and a recovery up- 
on which was denied in Blackburn v. Haslam, L. R., 21 Q. B. 144. 
Reading thèse Blackburn cases together, their net resuit was not made 
to turn so much upon the duty of the agent to inform his principal, 
thus imputing notice, as upon the agent's duty to disclose ail the f acts 
which he knew to the third party whom he approached ; and they are 
not inconsistent with the continued opération and effect of that notice 
which the law has once imputed to the principal. 
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It follows that the order of the court below niust be affirmed. An 
undue expansion of the record seems to hâve resulted from appellee's 
insistence, and the affirmance will not only be without costs, but the 
appellant will recover the cost of printing 100 pages of the record, 
and the fées of the clerk below for so much of the transcript. 



McDOXALD et al. v. PLESS et al. 

(Circuit Court of Appeals, Fourtli Circuit. June 9, 1913.) 

No. 1,125. 

New TniAL (§ 143*) — Gboit?? ds — Impeachment of Vebdict — ïestimony of 

JUBOR. 

The testimony of a juror will not be recel ved to impeach a verdict 
found by a jury of whlch he was a member respectlng a matter inhér- 
ent in the verdict itself. 

[Ed. Note.— For other cases, see New Trial, Cent. Dig. §§ 290-296 ; Dec. 
Dig. § 143.*] 

In Error to the District Court of the United States for the Western 
District of North Carolina, at Asheville ; James E. Boyd, Judge. 

Action at law by J. W. Pless and J. W. Winbourne, partners as Pless 
& Winbourne, against D. J. McDonald and United States Fidelity & 
Guaranty Company. Judgment for plaintifïs, and défendants bring 
error. Afifirmed. 

The facts in the case, briefly stated, are as follows : The défendants in 
error, plalntlfts in the court below, instituted their action at law in the 
superlor court of McDowell county, N. C, to recover from the plaintiffs in 
error, défendants in the court below, an aJ.leged indebtedness of $4,000. The 
suit was by appropriate proceedlngs removed to the United States District 
Court for the Western District of North Carolina, where the défendants by 
proper plea denied liability for the claim as a whole, and, upon issue joined, 
the same was submltted to a jury, who rendered a verdict in favor of the 
plaintifCs for $2,916, with interest. This verdict the défendants, plaintiffs in 
error hère, sought to hâve set aside, because of alleged misconduct of the jury 
in rendering the same, and in support of thelr motion filed two affidavits of 
the défendant D. J. McDonald, setting forth in substance that, after the jury 
retired to consider of their verdict, It was proposed by one of the jurors, and 
acquiesced in by the others, that each member of the jury would state what 
amount he thought the plaintifCs were entitled to recover, and that the ag- 
gregate sum arrived at should be divided by 12, and the quotient or net re- 
suit of the division should be the verdict returned by the jury; that the 
agreement was made and entered into, and the jurors, in pursuance thereof, 
named différent amounts, ranging from $500 to $4,000; that one of the Juror.s 
was for nothing, and two for $5,000 each; that the verdict thus arrived at 
was by a division of the total of the sums stated by each juror. The plain- 
tiff in error D. J. McDonald stated thèse facts in thèse affidavits, and that 
he could prove the same, and also that there was in existence, and in the 
possession of one of the jurors, a paper showing how the verdict was ar- 
rived at. The trial court ruled that it would hear évidence to show that the 
jury arrived at their verdict in the manner set forth in the affidavits; where- 
upon counsel for the plaintiffs in error called A. K. Hider, one of the jurors, 
and three other members of the jury, to the clerk's desk, and had them 
sworn, and propounded to Juror Hider the following question : "Q. Mr. 
Hider, I wlsh you would state to his honor and the jury what was said by 

•For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r indexes 
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tlie foreman of the jury -n-hen the jury retired to their room, as to tlie man- 
ner in which they sliould arrive at their verdict, and ail alxnit tlie metliod by 
whicli the jury dld arrive at their verdict." ïo this question couusel for de- 
fendants in error excepted, and the exception vs-as sustained. Therenpon the 
followlng occurred : The court said : "You propose to prove that wheu the 
jury, went to their room to cousider their verdict, the foreman suggested to 
thein that each juror should put down on a pièce of paper the aniouut he 
thought the plaintiffs ought to hâve, that that aniount then be added up and 
divided by 12 and that the quotient should be their verdict; they did that, 
and some of theni, as you allège, went above the $4,000, one perhaps for 
nothing, and that they arrived at their verdict lu tnat way. 

"Mr. Rollins: Yes, .sir. 

"The Court: I hold that the testimony of a juror is not compétent to 
Impeach his verdict. You niay hâve an exception." 

To this rulhig and action of the court, the défendants below excepted, 
and duly preserved their bill of exception, A\-hich, auiong other things, recited 
that no other testimony or witness than sfiid juror was oftered ; and the 
court beiug of opinion that the testimony of the juror was incompétent to 
prove the facts allegcd in said affidavits, and thereby impeach their verdict, 
upon objection by counsel for plaintiff below, cxcluded said testimony, and 
refused to consider the same. Tliereupou judgment was duly entered on 
the verdict in favor of the plaintiff. tb which action and judgmont of the 
court in excluding the testnnouy aforesald. and in entevîiig judgment on the 
verdict, this writ of error was sued out, and the i)luiutUl's in error in their 
second assignnient fuUy stt fortli their objection to the ruling of the court, 
rejecting the testimony of the juror, which is tlie only assignment relied on 
in the appellate court for the reversai of the action of the court below. 

Thomas Rollins, of Asheville, N. C. (Martin, Rollins & Wright, of 
Asheville, N. C, on the brief), for plaintiffs in error. 

A. Hall Johnston, of Marion, N. C. (Locke Craig, of Asheville, N. 
C, on the brief), for défendants in error. 

Before PRITCHARD, Circuit Judge, and WADDILL and ROSE, 
District Judges. 

WADDILL, District Judge (after stating the facts as above). 
The facts of the case briefly stated, and the one error insisted upon of 
those embraced in the assignments, présent but a single issue for the 
détermination of the court; that is to say, whether a juror may be 
called to impeach a verdict fourid by a jury of which he was a member, 
respecting a matter inhérent in the verdict itself. 

In the view of this court, but little need be said regarding this as- 
signment, as the same is clearly without merit, certainly under the dé- 
cisions of the fédéral courts, and of the courts of most of the states of 
the Union. The courts of but few states take the view that jurors can 
be called for the purpose of assailing their verdicts, or inquiring into 
the methods and purposes that actuated them in reaching their con- 
clusions, or the manner whereby they arrived at the amount award- 
ed by the verdict. 

Under décisions of the state of Tennessee, and perhaps those of oth- 
er states, the inquiry attempted hère might be made; but it is almost 
the uniform rule, especially where the subject of investigation relates 
to a matter that inheres within the verdict itself, that a juror will not 
be heard orally, or by affidavit or otherwise, to impeach the verdict, or 
in any way disturb the resuit arrived at by himself and his fellows. 
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Such practice is forbidden by public policy, and would bring about un- 
seemly squabbles and contentions, and quickly resuit in the overthrovv 
of the jury System. 

The fédéral décisions sustain this view without variation, unless it 
be perhaps in one or two cases following the state practice in a state 
where the exceptional doctrine, as in Tennessee, prevails. 

The Suprême Court of the United States has emphasized the doc- 
trine in the récent décision of Hyde v. United States, 225 U. S. 347, 
381, 384, 32 Sup. Ct. 793, 56 L,. Ed. 1114, and to the same efïect will 
be found the following fédéral authorities (and others might be cited) : 
Mattox V. United States, 146 U. S. 140, 148, 13 Sup. Ct. 50, 36 L. Ed. 
917; United States v. Daubner (D. C.) 17 Fed. 808; Chandler v. 
Tompson (C. C.) 30 Fed. 38, and cases cited. In the last-named dé- 
cision, an opinion of Judge Dick of the Western district of North Car- 
olina, from which jurisdiction the présent case came, it is said: 

"It is an old rule, and well settled, that, on motion for a new trial, a jury 
woiiUl not be allowed to explain the grounds of tlieir verdict." 

In Glaspell v. Northern Pacific R. R. (C. C.) 43 Fed. 909, it is said 
that: 

"UiJon the gronnds of public policy, the courts hâve alniost universally 
agi'eed upon a rule that no aflidavit, déposition, or sworn statenient of a 
juror shall be received to Impeach the verdict or to explain it, or show on 
what grounds it was rendered." 

In Pelzer Manf'g Co. v. Hamburg-Bremen Fire Insurance Co. (C. 
C.) 71 Fed. 826, Judge Simonton, of this circuit, said : 

"Kone of the cases permit a juror to impeach a verdict because of his 
own niisconduct or that of other jurors in the jury room, or to divulge the 
motives or niethod by which they reached their verdict." 

Also Callahan y. Chicago, M. & St. P. R. R. (C. C.) 158 Fed. 994. 

The state décisions, and none more so than those of the state of 
North Carolina, strongly adhère to the view herein announced, and the 
same may be said of the leading text-writers on the subject. State 
V. Smallwood, 78 N. C. 561, 562; State v. Brittain, 89 N. C. 481, 
504; Lafoon v. Shearin, 95 N. C. 391, 394; State v. Best, 111 N. C. 
638, 642, 15 S. E. 930; Gordon v. Commonwealth, 100 Va. 825, 834, 
41 S. E. 746, 57 L. R. A. 744; Houk v. Allen, 126 Ind. 568, 25 N. E. 
897, 11 L. R. A. 706; Murphy v. Murphy, 1 S. D. 316, 47 N. W. 142, 
9 L. R. A. 820, 822, and cases cited ; Goodman v. Cody, 1 Wash. T. 
329, 34 Am. Rep. 808; Thom. & Mer. on Juries, §§ 364-366; Ency. of 
Evidence, vol. 8, pp. 964, 968; 14 Ency. Plead. & Prac, 905, 906, 911 
(where cases from nearly every state in the Union are cited) ; Thomp- 
son's Trials, vol. 2, p. 1963. 

It follows from what has been said that there is no error in the ac- 
tion of the lower court, and the same will be affirmed. 

Affirmed. 
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HALBY V. POPE. 
In le ITALET. 

(Circuit Court of Appeals, Niiith Circuit. July 14, 1913.) 

Ko. 1,997. 

Bankruptct (§ 405*) — RiGiiT TO Oppose Disciiaroe — "Party" in Intebest. 

One scheduled by a baukrupt as a créditer Is prima facie a "party in 
Interest," and entltled to oppose tlie granting of a discliarge, altliougli 
he bas not proved liis clalm. 

[Ed. Note.— For other cases, see Banltruptev, Cent. DIg. §| 709-711; 
Dec. Dig. § 405.* 

B''or otlier définitions, see Words and Phrases, vol. 4, pp. 3702-3706.] 

Pétition to Revi.se in Matter of Law a Certain Order of the District 
Court of tlie United States for the Southern Division of the Southern 
District of California; Olin Wellborn, Judge. 

In the matter of A. L. Haley, bankrupt. On pétition to revise an 
order refusing a discharge. Affirmed. 

R. L. Horton, of Los Angeles, Cal., for petitioner. 
Shankland & Chandler, of Los Angeles, Cal, for respondent. 

Before GILBERT and ROSS, Circuit Judges, and DIETRICH, 
District Judge. 

ROSS, Circuit Judge. This being a pétition to revise an order of 
the District Court affirming the findings of fact and the report made 
by the spécial rnaster, we niust accept the f acts as f ound by him as 
conclusivë, as our inquiry concerns only matters of law. From the 
findings so made it appears that Haley was duly adjudged a bankrupt 
June 17, 1909; that a meeting of his creditors was didy called, and 
held before the référée July 13, 1909, at which meeting the Los Ange- 
les Trust Company was duly appointed trustée of the bankrupt's es- 
tate. It further appears from the findings and report of the spécial 
master that Haley, being an architect, caused a corporation te be 
organized under the laws of the state of California on the 16th day of 
Mardi, 1906, called A. L. Haley Architect Company, to which corpora- 
tion he transferred ail of the business and good will theretofore ac- 
quired by him as such architect, and that he had 1 share of the stock 
of the corporation issued to himself, 1 share each issued to L. M. 
Lucas and A. Reef, and 1,250 shares for the "good will of the busi- 
ness" issued to one Allen B. Butt — the directors of the company being 
A. L. Haley, L. M. Lucas, and A. Reef ; Haley being the président 
and Lucas the secretary, and Reef being employed in the office as 
chief draf tsman. 

It appears that after the organization of the corporation ail of 
Haley's business as architect was done through it, and that he pro- 
cured Butt to assign the 1,250 shares of stock issued in his name to 
one Mrs. Greenwood as security for a loan in the sum of $2,000 
claimed by Haley to hâve been made by Mrs. Greenwood to him. 

•For other cases see same toplc & § numeeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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The îîndings are to tKe effect that Haley was the real owner of the 
1,250 shares. No dividends were paid on any of the stock. Haley 
continued to transact ail of the architect business after the formation 
of the corporation as before, and drew a salary of $250 a month un- 
der the guise of an employé of the company, and took from the Com- 
pany, under a resolution authorizing him to do its business, moneys 
aggregating over $10,000. The stock was not mentioned in the 
schedules of the bankrupt, either as his property or as his having any 
interest in it. On the books of the corporation it continued to stand 
in the name of Butt. The master found that Haley took up the 
"scheme of converting his property and the good will of his business 
into a corporation known as 'A. L. Haley, Architect, Incorporated,' so 
that it might not be within the reach of his creditors, and that he 
could enjoy the benefits of it without accounting therefor to any one 
whomsoever." It appears from the findings that one Fish, prior to the 
bankruptcy proceedings, recovered a judgment against Haley in the 
superior court of Los Angeles county for $1,054.66, which Judgment, 
in the name of Fish as creditor, was listed as a claim by the bankrupt 
in his schedules filed June 17, 1909, and which judgment was assigned 
by Fish to John D. Pope. Pope did not prove his claim, but more 
than a year after the adjudication filed objections to the bankrupt's 
application for his discharge, in which opposition the objecting credi- 
tor was joined by the trustée company — the grounds of the opposition 
being that the bankrupt had made a false oath in respect to the trans- 
fer of the 1,250 shares of stock to Mrs. Greenwood as security for 
a pretended loan for $2,000, and that the bankrupt, with intent to 
conceal his financial condition, f ailed to keep books of account or rec- 
ords from which such condition might be ascertained, and had con- 
cealed, while bankrupt, from the trustée, the 1,250 shares of the stock 
of the A. L. Haley Architect Company. 

The particulars in which the court is alleged to hâve committed 
error are the foUowing: 

"1. In sustaining the findings that John D. Pope could object to the dis- 
charge of said banUnipt upon tlie ground that he failed to show himselt as 
a pai'ty in interest, as required by law. 

"2. In sustaining sald report that the said bankrupt concealed his prop- 
erty, or any part or portion thereof. 

"3. In affirmlng the finding of the said master that the bankrupt has been 
guilty of having ina,de false oath. 

"4. In affirmlng the report of the said master that he failed to keep books 
of account. 

"5. In denying the application for the discharge of the said bankrupt. 

"6. In allowing the said John D. Pope costs." 

It is manifest that the matters embraced by the above subdivisions 
2, 3, and 4 relate to the facts of the case, and, inasmuch as the master 
found affirmatively in respect to each of them, and the court affirmed 
the findings, they are hère conclusive. 

Upon the facts as appearing from the record Pope was not pre- 
cluded from making objection to the discharge applied for, for it ap- 
pears that when the bankruptcy matter first came up for hearitig be- 
fore the référée it was stipulated by the parties that the assignmeht 
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made by Fish of the judgment obtained by him against Haley to Pope 
should be received in évidence subject only to objection to its relevancy. 
Subdivision b of section 14 of the Bankruptcy Act approved July 1, 
1898 (Act July 1, 1898, c. 541, 30 Stat. 550 [U. S. Comp. St. 1901, p. 
3427]), as amended by Act Feb. 5, 1903, c. 487, 32 Stat. 797 (U. S. 
Comp. St. Supp. 1911, p. 1496), provides: 

'"The jiidge sliall bear the appllciitlou for a dlscliai-ge, and siicli proofs and 
pleas as inay be made in opposition thereto l)y parties in interest, at sucii 
tiiue as will give parties in interest a reasonable opportunity to be fully 
Iseard, and investigate tbe nierits of the application and discharge tbe ap- 
plicant unless he lias (1) counuitted an offense pnuisbable by imprisonment 
as hereln provided ; or (2) witb Intent to couceal his fluancial condition, de- 
stroyed, coucealed or failed to keep hooks of account or records from which 
such condition niiglit be ascertalned; or (3) obtained property on crédit froui 
auy person npon a materlally false statement lu wrltlng made to such per- 
.son for the purpose of obtalning such property on crédit ; or (4) at any time 
subséquent to tbe first day of the four montbs Inimediately precedlng the 
flling of the pétition transferred, removed, destroyed, or concealed, or per- 
niitted to be removed, destroyed, or concealed any of bis property witli in- 
tent to biuder, delay, or defraud his creditors ; or (5) in voluutary proceed- 
ings been granted a discharge in bankruptcy witbin six years ; or (6) la 
the course of the proceedings in bankruptcy refused to obey any lawful order 
of or to answer any materlal question approved by the court." 

As said by the court in the case of In re Levey (D. C.) 133 Fed. 
572, there is no express provision in the statute declaring Vk'ho may 
oppose the discharge. In the case cited the court held that a trustée 
in bankruptcy, so long as the estate is unsettled, and so long as he 
is claiming and seeking to recover property or money from the bank- 
rupt alleged to belong to the estate and to be wrongfully withheld or 
concealed, is a "party in interest," and may file and prosecute spécifica- 
tions of objections to the bankrupt's discharge. 

In the case of In re Barrager (D. C.) 191 Fed. 247, it was held that, 
where certain persons were named in the bankrupt's schedules as 
creditors, that fact constituted prima facie évidence that they were 
creditors and entitled to oppose the granting of a discharge, though 
they had not flled or made formai proof of their claims— citing nu- 
merous cases. 

In the présent case, as has been seen, the bankrupt had listed the 
judgment held by Pope in the name of Pope's assigner. See, also, 
Collier on Bankruptcy (lOth Ed.) p. 262; Brandenburg on Bankruptcy, 
§ 347; Loveland on the Law and Proceedings in Bankruptcy, pp. 
738, 739. 

The pétition is dismissed, with costs against the petitioner. 



THE GEORGE W. ELDER. f 
(Circuit Court of Appeals, Ninth Circuit. July 7, 1913.) 
No. 2,202. 
1. Admiralty (§ 6*) — JuRisDicTioN — "Vessel" — Effect oy Wbeck. 

A steamship, engaged In commerce when she struck on a rock and was 
sunk, Heing so badly injured that she was abandoned to the underwrlt- 
ers and was not raised for nearly a year and a half, during virhich time 

•For other cases see same topic & § numbek in Dec. & Am. Digg. 1907 to date, & Rep'r Indexes 
t ReUearlng denied October 20, 1913. 
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her enrollnient was surreHdered, did not lose lier identity as a "vessel," 
and remained subject to tlie admlralty jurisdiction. 

[Ed. Note.— For othçr cases, see Admiralty, Cent. Dlg. §§ 86-98; Dec. 
Dlg. § 6.* 

For other définitions, see Words and Phrases, vol. 8, pp. 729T-7301.] 

2. Maritime Liens (§ 60*)— Oregon Statute— Dry Dock Charges. 

B. & C. Comp. Or. § .5700, which provides that every boat or vessel 
used in navigatinj; the vv-aters of the state shall be subject to a lien for 
wharfage or ancborage, etc., gives a lien for cbargos for the use of a 
dry dock by a vessel whlle being repaired, which is eiiforceable in a 
court of admiralty. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 98; 
Dec. Dig. § 60.* 

Maritime lien created by state laws, see note to The Electron, 21 0. 
C. A. 21.] 

3. Wfiarves (§ 16*) — Port of Portlasd — Eigiit to Charge for Use or Dry 

Dock. 

B. & C. Comp. Or. § 4639. which authorlzes the port of Portland to 
construct and malntain a dry dock, also gives it authority to charge a 
vessel for its use while being repaired. 

[Ed. Note.— For other cases, see Wharves, Cent. Dig. §§ 1.3-18; Dec. 
Dig. § 16.*] 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon ; Charles E. Wolverton, Judge. 

Suit in admiralty by the Port of Portland against the steamship 
George W. Elder ; J. H. Peterson and C. P. Doe, claimants. Decree 
for libelant, and claimants appeal. Affirmed. For opinion below, see 
196 Fed. 137. 

Milton W. Smith, of Portland, Or., for appellants. 
Wood, Montague & Hunt, of Portland, Or., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

ROSS, Circuit Judge. On the 21st of January, 1905, the steamship 
George W. Elder, having her home port at Portland, Or., and while 
engaged in the coastwise trade between Portland and California points, 
struck a rock and sank in the Columbia river. After several unsuc- 
cessful attempts to raise her, the owners abandoned the vessel to the 
underwriters, who subsequently sold her to the claimant Peterson. 
On the 31st of December, 1905, her enroUment was surrendered. 
After Peterson's purchase, the claimant Doe acquired an interest with 
him in the ship. Further efforts to raise her were made, which proved 
successful on the 21st of May, 1906 — about a year and four months 
after she had sunk. The vessel was then taken to the dry dock belong- 
ing to the libelant at St. John's, Or., and there docked May 29, 1906. 
From that time until the 18th of September, 1906, she remained on 
the dock undergoing repairs and altérations, which were intended to 
and did fit her to résume her business as a coastwise steamer plying 
the waters of the United States. When the vessel left the dry dock, 
and the libelant sought to collect its stated amount for dry dockage and 
incidental services, the claimants refused to pay a balance of $4,788, 

•For other cases see same toplc & S ndmbbe In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to enforce whîch demand the libel was brought, and sustained by the 
court below. 

The claimants hâve brought the case hère by appeal, contending, 
first, that the court below was without jurisdiction; second, that the 
libelant is without power to charge vessels for dry dockage; third, 
that the charges made by the hbelant, if legally made, are unreason- 
able; and, fourth, that the service rendered did not give the Hbelant 
any Hen. 

[1] Portland being the home port of the vessel, it is conceded that 
no Hen exists under the gênerai maritime law for the service rendered 
by the libelant; but if by the statute of the state a lien was given, 
then it does not admit of question that it was a maritime lien, enf orce- 
able in admiralty in the courts of the United States. The J. E. Rum- 
bell, 148 U. S. 1, 11, 13 Sup. Ct. 498, 37 L. Ed. 345; The Glide, 167 
U. S. 606, 624, 17 Sup. Ct. 930, 42 L. Ed. 296; The Robert W. Par- 
sons, 191 U. S. 17, 24 Sup. Ct. 8, 48 L. Ed. 73'. It is insisted, how- 
ever, on behalf of the appellants, that at the time the repairs were made 
and the services rendered "the aheged ship was not engaged in com- 
merce or navigation — it was dead," says appellants' proctor, and should 
be considered as one that never had been so engaged. We do not think 
so. The fact that the vessel while on one of her voyages was so badly 
damaged as to make it impossible to raise her for nearly a year and 
a half does not alter the fact that she was engaged in commerce and 
navigation when her in jury occurred, and while the record shôws that 
the damage was very serions, resulting in bending her keel and break- 
ing it in tïiree places, and in breaking and bending her keel plates, and 
in other serions damage, her character as a vessel was in no wise 
affected. The efforts to raise her were for the purpose of repair and 
her restoration to the service in which she was engaged when injured. 
She had lest neither her huU, machinery, nor equipment. Her hull, it 
is true, had a hole stove in it, and she was otherwise badly damaged ; 
but no better évidence of the fact that she was capable of repair and 
of restoration to navigation and commercial service could be had than 
the fact shown by the évidence that she zvas raised, towed to the dry 
dock, placed thereon, repaired, and thereupon resumed her business 
of plying the waters of the United States in the coastwise trade. The 
circumstance that in the accompHshment of ail this much time was 
consumed is unimportant. It in no way changed the identity of the 
vessel, which ail the time remained the same. True, while lying in 
the dry dock she was idle ; but she was being made ready to résume 
her voyages. Her position was wholly différent from that of a vessel 
purposely withdrawn from navigation, or laid up because her field of 
opération is for some reason closed. Hardy et al. v. Ruggles, Fed. 
Cas. No. 6,062; The Progresso (D. C.) 46 Fed. 292; The Marion S. 
Harris, 85 Fed. 798, 29 C. C. A. 428; The Cornélius Vanderbilt (D. 
C.) 86 Fed. 789 ; 26 Cyc. 764, and cases there cited. 

[2] By section 5706 of Bellinger & Cotton's Annotated Codes and 
Statutes of Oregon it is provided, among other things, that: 

"Every boat or vessel used In navigatlng the waters of this state or con- 
structed in this state shall be llable and subject to a lien— 
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"1. For wages due to persons employed, for work donc or services rendered 
on board of such boat or vessel; 

"2. For ail debts due to persons by virtue of a contraet, expressed or Im- 
plied, witti the owners of a boat or vessel, or with the agents, contraotors, 
or subcontractors of sucli owner, or any of them, or with any person having 
them employed to construct, repair, or launch such boat or vessel, on ac- 
count of labor done or materials furnlshed by mechanics, tradesmen, or oth- 
ers in the building, repairing, ftttlng. and furnishing, or equlpping such boat 
or vessel, or on aceouut of stores and supplies furnished for the use thereof, 
or on account of launch ways eonstructed for the launching of such boat or 
vessel ; 

"•'5. For ail sums due for wharfage, anchorage, or towage of such boat or 
vessel within this state; 

'•4_ « * * " 

In Benedict's Admiralty (3d Ed.) 283, it is said : 

"The pecuniary charge in the nature of reut to which vessel s are liable for 
the use of a dock or wharf is called wharfage or dockage, and is the subject 
of admiralty jurisdiction." 

It is not disputed that the use of a dry dock was essential to the 
making of the repairs necessary for the vessel in question, nor that 
the libelant furnished the dock so used, and rendered tlie incidental 
services charged for. We agrée with the court below that the terms of 
the State statute are broad enough to embrace the service so rendered. 
That the maritime character of the contract hère involved is not 
aflfected by the f act that the repairs were made in a dry dock was dis- 
tinctly held by Suprême Court in the case of The Robert W. Par- 
sons, supra. 

[3] The power of the port of Portland to construct and operate a 
dry dock is conferred by section 4639 of Bellinger & Cotton's Anno- 
tated Codes and Statutes of Oregon, which reads as f ollovi's : 

"The said the port of Portland shall hâve power to, in its discrétion, ac- 
(iuire, own, and hold a site for, and to erect, hold, own, and operate a dry 
dock at and within the boundaries of the l'ortland [port] of Portland, on the 
Willamette river, on the terms and conditions foUowing, that is to say ; 

"1. That the said dry dock shall be not less than of a sufficient size and 
cai^acity to accommodate vessels of four hundred feet in length ; 

"2. That the same shall be eonstructed of the style or pattern known as a 
floating dry dock ; that is, so as to fioat, and rise and fall with the water in 
the river; 

"3. That said dry dock shall be permanently located in or on a site to be 
secured therefor by purehase, lease, or gift, and wnich shall be so excavated 
as to allow of the dock floating therein, which site shall be on the boundaries 
of the port of i-ortland ; 

"4. That said dock shall be so located and eonstructed as that at extrême 
low water in the Willamette river the same shall admit vessels drawing 
twenty feet of water : Provided al ways, that nothing herein contained shall 
be so construed as to authorize the said the port of Portland to carry on 
the work of repairing, cleaning, or painting vessels, but that, under such rules, 
régulations, and charges as the said the port of Portland may make, and 
that sàid dock shall be at ail tlmes open to varions mechanics of the city 
of Portland for the performing of such work." 

The point of the appellant that the libelant was not authorized to 
charge for the service in question rests upon the contention that the 
meaning of the above-quoted section is that the dock is orily for the 
use of mechanics having contracts to repair ships, and was not in- 
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tended for the use of any shipowner. We are of the opinion that the 
position is wholly untenable. 

We further agrée with the court below that upoii the évidence in 
the case the libelant is net properly chargeable with the delay com- 
plained of by the claimants, or any part of it. 

The judgment is affirmed. 



BARRON V. ALEXANDKR. 

(Circuit Court of Appeals, Xinth Circuit. July 7, 1913.) 

No. 2,171. 

Navigable Watebs (g 39*) — Kipabian Rioiits — Maintenance op Fisn Tp.ap 
IN Adjacent Wateks. 

Tlie owner of a tract of land in Alaska (ronting on Chatham Strait at 
a point where tliey are 12 miles wide lield not eiititled to an injonction 
to restrain anotlier froui constrncting and maintaining a fisli trap in tlie 
navigable waters in front of said land sliown not to prevent or interfère 
with his access to the waters of the strait. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 21, 
53. 82, 103, 112, 117, 127, 239-244 ; Dec. Dig. § 39.*] 

Appeal from the District Court of the United States for the First 
Division of the District of Alaska; Thomas R. Lyons, Judge. 

Suit in equity by James T. Barron against Claire J. Alexander. De- 
cree for défendant, and complainant appeals. Aftirmed. 

John R. Winn and N. L. Burton, both of Juneau, Alaska, for appe- 
lant. 

Z. R. Cheney, of Juneau, Alaska, for appellee. 

Before GILBERT and ROSS, Circuit Judges, and WOLVERTON, 
District Judge. 

ROSS, Circuit Judge. This suit was brought by the appellant in the 
court below to obtain an injunction against the défendant thereto (ap- 
pellee hère) preventing the latter from completing a fish trap that he 
had commenced to erect in front of a 5.27-acre tract of land fronting 
on the south shore of the navigable waters of Chatham Strait, about 
five miles north of Hawk Inlet, in the district of Alaska, which up- 
land the plaintiff alleged in his original complaint, and the trial court 
found, he owned. What the défendant did is thus alleged in that 
complaint, and substantially repeated in the amended and supplemental 
complaint aftervvards referred to: 

"On or about the 14 th day of March, 1911, the above-named défendant, his 
agents, servants, and employés, entered upon the above-described sm'vey No. 
S04 (covering the 5.27 acres), and upon the navigable waters directly in front 
of said described land, with a pile-driver and piles, and commenced to drive 
piles upon the tidelands and waters immediately in front of and abutting 
upon the pièce or pareel of land above described and embraeed within said 
survey No. 804 ; that ever since said finie they hâve been and they are now 
driving piles upon said tidelands and water immediately in front of and abut- 
ting on said pièce or pareel of land ; that the driving of said piles in front 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of plalntlfCs lanfl as aforesaid Interfères with and obstruets hls free egress 
and ingress to the navigable waters of said Ohatham Stralt and his right 
of free access to the deep and navigable waters of said Cliatham Strait." 

In his answer to the original complaint the défendant denied that 
he or any of his agents or employés ever entered upon the tidelands 
in front of the plaintiff's said tract, but admitted that he had driven 
piles and constructed a fish trap in the navigable waters of Chatham 
Strait in front of the plaintiff's land, and denied that such acts of his 
interfered with or obstructed the plaintiff's free ingress to or egress 
from the said navigable waters. And as an affirmative défense the 
défendant set up, among other things, that Chatham Strait is a large 
arm of the Pacific Océan, navigable for ail sizes of vessels, and about 
200 miles in length, and has an average width of about 15 miles; that 
at the place where the défendant constructed his fish trap the, strait 
is about 12 miles in width, in ail parts of which the océan tides reg- 
ularly ebb and flow ; that the waters of said Chatham Strait abound in 
fish, salmon being especially abundant, and that the said waters con- 
stitute a fishery, free, public, and common to ail persons; that on or 
about November 1, 1910, the défendant, and others interested with 
him in business, located a place in the said strait about two miles south 
of Funter Bay on the shores of Admiralty Island and in the open 
navigable waters of the strait for the purpose of constructing a fish 
trap for taking salmon ; that the place so located by the défendant is a 
valuable fish ttap site for the reason that large schools of salmon 
abound in the immédiate waters, and was unoccupied and unappropri- 
ated by any one — 

"engaged in tlifi fish business or In any other kind of business except com- 
merce and navigation; that it was open, navigable water; that after so lo- 
carlng said place as aforesaid, défendant and his associâtes made soundings 
and thereafter, to wit, on March 14, 1911, at great expense procured piles 
and a pile-driver and steamboat, ail of which défendant used in the construc- 
tion and érection of a fish trap upon the location above mentioned ; that de- 
fendant drove said piles and constructed said trap entirely in the open, un- 
occupied, unappropriated, navigable waters of said Chatliam Strait below 
lowtide lands of Admiralty Island; that the place where said trap was so 
constructed and driven by défendant is, as défendant is now informed, dl- 
rectly in front of land claimed by the plaintiff and called Nonmlneral Survey 
Ko. 804." 

The record shows that after a preliminary restraining order was 
issued the matter came on for hearing before the court, upon affidavits 
and oral testinjony on the part of the respective parties, resulting in 
the dissolution of the restraining order, and that subsequently the 
plaintiff filed an amended and supplemental complaint in which he al- 
leged, among other things, that he is the président of and largely in- 
terested in a certain named corporation owning and operating a large 
salmon cannery at Funter Bay, Alaska, about four miles from the site 
in question, and that it has at ail times been the intention of the plain- 
tiff to use the upland tract referred to "and the right of way out to 
deep water the entire width of said land as a fishing site and station, 
ail of which is necessary to hâve and hold in order for plaintiff to 
successfully carry on the cannery business in which he is engaged"; 
that, as soon as the plaintiff became aware that the défendant was driv- 
206 F.— 18 
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ing piles in the waters in question, the plaintiff forbade the same and 
commenced the suit and procured the restraining order referred to; 
and that upon the dissolution of that order the défendant completed 
his fish trap, which — 

"was knowingly and mallclously and wrongfully done by said défendant with 
fuU knowledge of plaIntifC's rights, and knowing full well that It would en- 
tirely and completely eut ofC and obstruct plaintiff's right of way from hls 
npland eut to deep water and navigable waters of said Chatham Strait, and 
the same bas entirely obstructed, eut ofC, and rendered impossible plaintiff's 
Ingress and egress to and from his land to deep and navigable waters of said 
Chatham Strait with gasoline boats, small steamers, and in fact any and ail 
water crafts of any and ail sizes except perhaps row boats, which bas caused 
and is causing this plaintiff great irréparable damages." 

The défendant in his answer to the amended and supplemental com- 
plaint put in issue ail of its averments except those relating to the 
navigability of the waters in question and in respect to the dissolution 
of the temporary restraining order, and as an affirmative défense set 
up substantially the same matters alleged in his answer to the original 
complaint, which affirmative allégations were put in issue by the reply 
of the plaintifï. 

The trial of the issues between the parties resulted in findings of 
fact made by the court, to the effect that the plaintifï is the owner and 
entitled to the possession of the 5.27-acre tract of upland, and in thèse 
further findings: 

"That said tract of land abuts on Chatham Strait, an arm of the North 
Pacific Océan ; that in the sprlug of 1911 the défendant commenced the con- 
struction of a fish trap in the waters of Chatham Strait opposite and In 
front of the tract of land hereinbefore described; that subsequently and be- 
fore the trial of this action the défendant completed the construction of said 
fish trap ; that said fish trap and the whole thereof, inciuding the lead Une, 
are situate in the waters of Chatham Strait and below low-water mark; 
that defendant's fish trap does not in any manner interfère wlth the free 
ingress and egress to and from the premises hereinbefore described to the 
deep water of Chatham Strait, nor from any part of said premises to said 
deep water of said Chatham Strait; that the opération of said fish trap will 
not obstruct or interfère with the free ingress to or egress from the land 
hereinbefore described; and that none of the acts of the défendant with réf- 
érence to the construction, maintenance, or opération of said fish trap bave 
or will obstruct or interfère with the plaintiff in the exercise of his right 
to free and unobstructed access to his land and every part thereof from the 
deep waters of Chatham Strait or from his land, as hereinbefore described, 
to the navigable waters of said Chatham Strait." 

The above findings of fact, being based upon very substantially 
conflicting évidence, are, under the well-established rule, conclusive 
hère. 

Moreover, the plaintiff's own testimony, as well as other évidence 
in the case, clearly shows that his object in bringing the suit was to 
enable him to construct a fish trap in the identical place occupied by 
the trap of the défendant, and not to a désire to wharf out from his 
upland or otherwise reach the navigable waters of the strait. It is 
not contended that the trap hère in question falls within the prohibi- 
tion of section 3 of the Act of Congress of June 26, 1906, c. 3547, 34 
;Stat. 479 (U. S. Comp. St. Supp. 1911, p. 1228), entitled "An act for 
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the protection and régulation of the fisheries of Alaska," which pro- 
vides : 

"That It shall be unlawful to ereet any dam, barricade, fence, trap, fisb 
wheel, or other flxed or statlonary structure, eicept for purposes of flsh cul- 
ture, In any of tàe waters of Alaska, at any point wliere the distance from 
shore to shore is less than 500 feet, or wlthln 500 yards of the mouth of any 
red salmon stream where the same Is less than 500 feet in width, with the 
purpose or resuit of capturing salmon, or preventing or impeding their as- 
cent to their spawnlng grounds, and the Secretary of Commerce and Labor 
is hereby authorized and directed to hâve any and ail such unlawful struc- 
tures removed or destroyed." 

We see no merit in the appeal, and the judgment is, accordingly,, 
affirmed. 



EDENBORN v. SIM. 

SAME V. ALDER. 

(Circuit Court of Appeals, Second Circuit. STune 27, 1913.) 

Nos. 264, 265. 

1. Appeal and Eeeob (§ 1017*) — Revibw — Refeeee's Finding. 

A referee's finding, in an action to recover a contribution to a syndt- 
cate agreement for fraud, that there was no actual fraud, but that de- 
fendant was guilty of constructive fraud, in that as agent for the sub- 
scribers he failed to disclose that be was interested in one of the prop- 
erties to be purchased by the corporation in process of promotion, was 
conclusive on writ of error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3911, 
3961, 3996-4005; Dec. Dig. § 1017.*] 

2. Appeal and Ebkoe (§ 842*) — Soope or Review — Complaint — Sufficienct. 

Whether a complaint states a cause of action is a question of law arls- 
ing on the face of the record, which is reviewable on a writ of error in 
connection with the question whether the facts found by the référée sup- 
port the judgment. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3316- 
3330; Dec. Dig. § 842.*] 

3. CoEPOEATioNS (§ 573*) — Stock Sttbsckiptions — Consteuctive Fbaud. 

A syndicate agreement provided for the purchase of stock of an exist- 
Ing corporation and certain coal lands, and for the sale of the property 
to the corporation as reorganized, the stock of which was to be issued 
to the syndicate subscribers. The property was purchased, the corpora- 
tion reorganized, and the stock issued, when it was diseovered that one 
of the syndicate managers had been personally Interested in property 
sold to the reorganized corporation. Beld, that any right of the sub- 
scribers to rescind for the manager's fraud must be worked out through 
the reorganized purchasing company, since there could be no rescission 
without restoring such manager to his former position, and, the contract 
havlng been fuUy executed, there remained no right in the indlvidual 
subscribers to rescind. 

[Ed. Note.— -For other cases, see Corporations, Cent Dig. §§ 2293-2296; 
Dec. Dig. § 573.*] 

4. COEPOEATIONS (§ 30*) OBGANIZATION SYNDICAT!! AGBEEMENT ^- SEOEET 

Pbofits. 

where one of the managers of a syndicate organized to reorganize a 
corporation made a secret profit by selling certain property in which 

•For other cases see eame topio & § numbeb in Dec. à Am. Digs. 1907 to date. & Rep'r Indexes 
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lie was personally interested to the corporation, such profit may be reooV- 
ered by the company. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 97-100; 
Dec. Dlg. § 30.*] 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Actions by James Sim and by Thomas P. Aider against William 
Edenborn. Judgment for plaintiff in each case, and défendant brings 
error. Reversed. Certiorari granted by the Suprême Court of the 
United States. 

See, also, 198 Fed. 928. 

M. W. Littleton, of New York City (Owen N. Brown and Arleigh 
Pelham, both of New York City, of counsel), for plaintiff in error. 
Theron G. Strong, of New York City, for défendants in error. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Jndge. A syndicate agreement recited that the sub- 
scribers deemed it advisable to raise $2,500,000 for the purchase of 
the ownership, control, and possession of the United States Iron Com- 
pany and of a valuable coal property, and for the construction of cer- 
tain furnaces and ovens, and for working capital, and it provided that 
the défendant, who was also a subscriber to the syndicate, with two 
other subscribers (who will not be mentioned again) should be mana- 
gers; that the subscribers agreed severally with each other and with 
the managers that if a subscriber failed to carry out his agreement the 
managers might forfeit any moneys paid by him, and also hold him 
liable for any damages to the syndicate ; that each subscriber made the 
managers his agents and attorneys ; and that nothing in the agreement 
should make the subscribers partners. 

It was originally intended to organize a new company, with a capital 
of $2,500,000, the syndicate .subscribers to receive stock at par for the 
amount of their subscriptions. Subsequently the managers, for the 
purposes of economy, decided to use the charter of the United States 
Iron Company, and to that end increased its authorized capital from 
$1,000,000 to $2,500,000 and changed its name to the Sheffield Coal & 
Iron Company. At the time the agreement was signed the défendant 
Edenborn, who subscribed the sum of $500,000, owned 5,365 shares of 
the 9,250 shares of capital stock of the United States Iron Company 
outstanding ; EHwood, who subscribed $300,000, owned 2,200 shares ; 
and the estate of Williams, which subscribed $51,800, owned 518 shares 
in the same company. Ail of thèse holdings were surrendered by the 
défendant Edenborn, as manager, to the reorganized company at 70 
per cent, of their face value ; the balance of the subscriptions of the de- 
fendant, Ellwood, and the Williams estate being paid in cash. 

The plaintifïs, on learning that the défendant, when the syndicate 
agreement was executed, was personally interested in one of the prop- 
erties to be purchased, and, while acting as agent for the syndicate, 
was selling his own property to it, rescinded their contracts as having 
been induced by fraud, and brought thèse actions against the défendant 

•For other cases see same toplc & § humbek In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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for the amount of the subscriptions that they had paid, tendering him 
the shares that they had received in the reorganized company. 

[1] The référée held that he was bound by the décision of the Dis- 
trict Judge, fortified by that of the Court of Appeals in Heckscher v. 
Edenborn, 203 N. Y. 210, 96 N. E. 441, holding that the complaint 
stated a good cause of action, and that the only question before him 
was whether f raud, actual or constructive, had been established by the 
évidence. Upon this point he found that there was no actual fraud, 
but that Edenborn, being the agent of each of the syndicate subscribers, 
was bound to disclose to each that he was interested in one of the 
properties to be purchased, and was as agent selling his own property 
to the syndicate in payment of a part of his subscription. His failure 
to do this was held to be a constructive fraud. He also found that the 
plaintiffs were not guilty of lâches. Upon this writ of error thèse iind- 
ings are bindinç upon us and thev support the judgment. David Lup- 
ton's vSons v. Auto Club, 225 U^ S. 489, 32 Sup. Ct. 711, 56 L. Ed. 
1177. 

[2] But we are authorized to re-examine the question whether the 
complaint states a cause of action. This is a question of law arising up- 
on the face of the record, and raises the question whether the facts 
found by the référée support the judgment he entered. Andes v. Slau- 
son, 130 U. S. 435, 9 Sup. Ct. 573, 32 L. Ed. 989. 

[3] Considération of the agreement satisfies us that the défendant, 
as manager, was made the agent of himself and of every other sub- 
scriber separately in order to repel any inference of partnership be- 
tween the subscribers. It was, of course, necessary to hâve some one 
to represent them ail in carrying out the scheme. The performance by 
the défendant of his duties as manager was for and on behalf of the 
whole syndicate, and not for and on behalf of any one subscriber. He 
received the subscription of each subscriber on behalf of ail, and made 
the contemplated purchase and outlays on behalf of ail. So when, in 
carrying out the scheme agreed upon, the défendant sold his stock in 
one of the properties to be purchased, viz., the original United States 
Iron Company, to the reorganized Sheffield Coal & Iron Company, he 
sold it to that company as successor to the rights of ail the suiâscribers 
to the syndicate. Conceding that it was a constructive fraud on his 
part not to inform the subscribers of his personal interest, that fraud 
was upon the whole syndicate when the purchase was proposed, and 
upon the reorganized Sheffield Coal & Iron Company when the pur- 
chase was made. It is a condition of rescission that the status quo 
shall be restored. How could any individual subscriber, by tendering 
the défendant his stock in the reorganized company, representing a 
proportionate interest in other properties greatly exceeding in value the 
amount of the defendant's interest in the original capital of the United 
States Iron Company, and demanding back his whole subscription, re- 
store the défendant to his original position? And how could the de- 
fendant be made a nonsubscriber as to such of the syndicate subscrib- 
ers as did not know of his personal interest in the original company 
and a subscriber as to those who did ? We think that, if the syndicate 
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subscrîbers Hâve any right of rescission, that rigHt must be worked 
eut through the purchasing company. 

[4] Moreover, we do net see how even it could upon rescission re- 
store the défendant to his original position. It may well happen that 
because of the pecuHar situation of any particular case, no right of 
rescission exists in f avor of one who has been led by f raud into a com- 
plicated agreement which has been fully executed. We think this such 
a case. On the other hand, any profit niade by the défendant, or any 
damage sustained by the purchasing company as a resuit of this par- 
ticular fraud, may be recovered by it. The resuit of the décision in 
the Court of Appeals would make a manager in a case like this, who 
had sold his own property to a syndicate for v^ 1,000 without disclosing 
his Personal interest, liable for the loss resuhing from failure of the 
entire opération — perhaps $2,500,000. This strikes us as a conclusion 
to be avoided, if possible. Where judges bave differed as much as 
they bave in this case, no conclusion can be reached with confidence ; 
but we arrive at that of the Appellate Division in Heckscher v. Eden- 
born, 131 App. Div. 253, especially for the reasons expressed by Jus- 
tice Miller at page 266, 115 N. Y. Supp. 673. 
The judgment is reversed. 



FRRRELI. V. PKAME et al. 

iCircuit Court of Appeals, Sixth Circuit. June 13, 1913.) 

No. 2,315. 

1. ArPEAL AND BRROB (§ 1009*) — REVIEW ReVERSAL — FUEIIIER Proceedikgs.. 

Where, in a suit to restrain a corporation from operating a business 
In compétition with eomplainant, in alleged violation of a contract be- 
tween eomplainant and P., who it was claimed had organized the cor- 
Iioration to évade the contract, it appeared that the corporation was 
promoted and organized by P.'s son-in-!aw, who lived and bore close and 
confidential relations with P., and after plaintifC had called varions stock- 
holders of défendant as witnesses, and claimed that their testimony takeu 
together set forth his theory suffioiently to shif t the burden of proof to de- 
fendants, they continued to rely on their déniais of any fraud or subter- 
fuge, and insisted that complalnant's burden had not been satisfied, and 
introduced no proof in their own behalf, a decree dlsmissing the blU 
would be reversed and the cause remanded for further proceedings that 
additional proofs might be taken and the case determined on the facts, 
and not by an application of rules as to shifting burdens. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3970- 
8978 ; Dec. Dig. § 1009.*] 

2. WirsiEssES (§ 276*) — Adverse Parties — Conclusivexess of Testimony — 

Oross-Examination. 

Where, in a suit to restrain a corporation alleged to îiave been fraudu- 
lently organized by P. to enable hini to violate a contract with eom- 
plainant not to engage in a competing business, eomplainant was com- 
pelled to call as his witnesses certain of the défendants intereated in the 
corporation and adverse to eomplainant, he was not bound in any con- 
trolling way by their sfatements, and was entitled to cross-examine theni 
as adverse witnesses. 

[Ed. Note. — For other cases, see Witnesses, Cent. Dig. §§ 976-978 ; Dec. 
Dig. § 276.*] - 

•For other cases see same topic & § ndmbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Appeal from the District Court of the United States for the North- 
ern District of Ohio ; William L. Day, Judge. 

Suit by Albert T. Ferrell against Frank J. Prame and others. From 
a decree dismissing the bill, complainant appeals. Reversed and re- 
manded for further proceedings. 

Howell, Roberts & Duncan, of Cleveland, Ohio, for appellant. 
G. C. Willet, of Cleveland, Ohio, and W. J. Geer, of Galion, Ohio, 
for appellees. 

Before WARRINGTON, KNAPPEN, and DE^N^SON, Circuit 
Judges. 

DENISON, Circuit Judge. Ferrell and Prame vvere in partnership ; 
Ferrell bought Prame's interest, and Prame agreed not to engage in 
a competing business. He violated this agreement, and Ferrell secured 
an injunction, the issue of which was affirmed by this court. Prame 
V. Ferrell, 166 Fed. 702, 92 C. C. A. 374, q. v., for fuUer statement of 
facts. Thereupon friends of Prame organized the International Man- 
ufacturing Company, which bought his machinery and conducted a 
business like tliat in which he had been engaged. Ferrell filed a sup- 
plemental bill against this corporation and its stockholders and Prame. 
alleging violation and évasion of the decree; this bill was finally dis- 
missed ; and Ferrell now appeals. 

In the view which we take of the case, it becomes imniaterial now to 
détermine whether such degree of succession by the new company to 
Prame's established business as appears by the record is sufficient of 
itself, and though in good faith, to entitle plaintiff to any relief, and 
also whether the dependency of the new business upon the patents, is- 
sued to Prame as described in the former opinion, makes it obnoxious 
to Ferrell's rights. Both thèse inqniries become unimportant if in fact 
the transfer from Prame to the new company was dominantly color- 
able; and so we corne to consider, as the presently controlling ques- 
tion, whether the new business is what it purports to be, one wholl)' 
independent from Prame, or whether it is materially still Prame's busi- 
ness under false colors. 

[1] It appears that the new corporation was promoted and organ- 
ized by défendant Kaylor ; that Kaylor is in the position of son-in-law 
to Prame, living in Prame's family and bearing to him very close and 
confidential relations ; that Kaylor's own stock was paid by a book- 
keeping shift between himself and Prame incidental to another busi- 
ness in which they were interested ; that subscriptions by some stock- 
holders were made at Kaylor's request without investigation, were 
accompanied with a proxy to Kaylor, and that the business bas never 
received any further attention from such subscribers ; and that Kaylor 
has been, from the beginning, through apparently permanent proxies 
from ostensible subscribers, invested with the entire control of the busi- 
ness. The record was left in very unsatisfactory shape. Complainant 
called varions défendants as witnesses, and clainied that their testi- 
, mony, taken altogether, supported his theory sufficiently to shift to 
défendants the burden of explanation. Défendants relied upon the de- 
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niais, in their testimony, of any f raud or subterfuge, insîsted that com- 
plainant's initial burden had not been satisfied, and took no proofs on 
their behalf . The détails regarding the disposition of the money said 
to hâve been paid were left untouched — détails like Prame's various 
bank accounts or other books, in which, naturally, there would be rec- 
ords of his receipt and use of the sums of money claimed to hâve been 
paid to him. Courts should not be called upon to dispose of such is- 
sues by applying technical rules as to shifting burdens. Proofs are 
for the purpose of developing the facts, and when each party deliber- 
ately fails to exhaust the subject, relying on the weakness of his ad- 
versary's case and not on the strength of his own, it may appear, as we 
think it hère appeared, to be well within the discrétion of the trial 
court to direct the taking of testimony to be f urther pursued, so that 
the proofs might perform their full function. 

But the présent case was left to dépend upon whether the story of 
Prame's alleged transfer was, in any material part, too doubtful to be 
accepted, uiiless further corroborated. Without now passing upon oth- 
er features (like the Dick brothers' subscription), which we assume will 
be persuasively either confîrnied or disputed, we think there was one 
subject upon which, as the record stood, the burden was upon défend- 
ants to furnish corroboration. Défendant Monteith testifies that he 
purchased the two patents f rom Prame for $6,000 ; that he subscribed 
for the same amount of stock in the new company; that he turned 
the patents over to the company in payment of his subscription ; and 
that he paid Prame by giving his note for $6,000. It also appears that 
Mr. Monteith is a banker and a man of business expérience and pe- 
cuniarily responsible; that he did not pay the note, but gave a re- 
newal, without interest ; that he made no investigation regard ing the 
validity or scope of the patents; that he had no particular knowledge 
of the business in which he was taking stock; that he had a long- 
standing acquaintance with Prame, who was also a banker in a nearby 
town ; that, as stockholder, he executed to Kaylor a power of attorney ; 
and that he has never paid any attention to the business. The sum of 
ail thèse things is possibly reconcilable with a real and actual purchase 
by him of thèse patents from Prame and with a real and actual inter- 
est by Monteith in the new business to the extent of $6,000 ; but they 
require further explanation and support before they can be accepted at 
their face value. The natural presumption from thèse things is that 
the transaction was a subterfuge and that the stock in fact belongs to 
Prame. 

[2] We think the decree below should be reversed and the record 
remanded for further proceedings. Under circumstances like those 
hère présent, complainant should not be bound in any controlling way 
by the statements of the défendants in adverse interest whom he was 
compelled to call as his witnesses, nor prevented from a thorough ex- 
amination and inquiry of the character of cross-examination. We are 
persuaded that such an exhaustive resort to ail sources of information, 
either by the parties voluntarily or by direction of the court, will make 
a record from which the trial court can détermine the issues with much 
better satisfaction than was possible upon the hearing so far had. 
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The appellant will recover the costs of this court against the Com- 
pany, Prame, Monteith, and Kaylor, the only appellees upon whose 
conduct the présent reversai dépends. 



In re WESTON. 

(Circuit Court of Appeals, Second Circuit. June 27, 1913.) 

No. 171. 

1. BaNKRUPTCY (§ 413*) — DisCHABGE — SPECIFICATrON OF Ob.jection — Amend- 

MENT. 

4. spécification of objection against a bankriipt's discharge alleged. that 
the application shonld not be granted because the banlcrupt, while cou- 
ducting a brokerage business in Bulïalo, N. T., during tlie years 1006, 
l.:)U7, and 1908, failed and neglected to keep any books, witli full ami 
complète knowledge of the importance and necessity of books and rec- 
ords in the brokerage business, and with intent to defraud and deceive 
the undersigned objecting credltors and others. Held, that such spécifi- 
cation, while inapt, was siifficlent to sustain an amendment to conform 
it to the statute, reclting that the bankrupt, with intent to conceal his 
financlal condition, failed to keep boolis of account or records from which 
such condition niight be aseertained. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 712-718, 725, 
727; Dec. Dig. § 413.*] 

2. Bankeuptcy (§ 400*j — DisciiARGE — Objections — Failuee to Keep Books. 

A bankrupt operated a brokerage business, telegraphing orders to a 
firm in Cincinnati, and receivlng a commission of one-fourth of 1 per 
cent. ïhe orders wero given verbally, and a mémorandum was made 
thereof on a pièce of paper, which was put on a spindle and afterwards 
transferred to a sheet of tlie day's transactions. Such sheets were kept 
until ail trades were closed ont, and then consigned to tlie waste basket 
about once a month. He had a bank account and a bank book, but kept 
most of his money in a safe. dlsbursing it as cash. His customers de- 
posited a small margin, and actual deliveries were not contemplated. He 
kept no other books. Held, that such facts indicated an intent on the 
bankrupt's part to conceal his financlal condition by falling to keep books, 
and that he was therefore not entitled to a discharge. 

TEd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 739, 752- 
757; Dec. ]>ig. § 409.*] 

Appeal from the District Court of the United States for the West- 
ern District of New York. 

In the matter of banltruptcy proceedings of William Weston. From 
an order denying the bankrupt's pétition for discharge, he appeals. 
Aflîrmed. 

A. W. Crosbv, of Buffalo, N. Y., for appellant. 
Grant & De Ceu, of Buffalo, N. Y. (J. J. Herman, of Buffalo, N. Y., 
of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. This is an appeal from an order of Judge 
Hazel in the District Court denying the bankrupt's pétition for dis- 
charge. The spécification of objection filed was : 

"First. That such application should not be granted because of the fol- 
lowing tacts, which the undersigned charges to be true, naniely : The said 

•For other cases see same topic & I numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Wiîliam Wéston, while condiicting a brokerage business in the clty of Bnf- 
falo, N. T., duricg tlie years 1906, 1907, and 1908, failed and neglected to keep 
auy books, with full and complète knowledge of the importance and neces- 
sity of books and records in the brokerage bnsincss, and with intent to de- 
fraiid and deceive the undersigned and otUers." 

The pétition was referred to the référée as spécial master, and the 
bankrupt at the first hearing moved to dismiss the spécifications of ob- 
jection on the ground that: 

"They are insiifflcient, indeflnite, and nncertain, and that the speciflcatioi)« 
do not specify facts which constitute légal ground for the court to deny a 
discharge to the bankrupt, and for the further reasons that they do not 
specify any légal objections to the bankrupfs discharge." 

The spécial master permitted the spécification to be amended so as 
to conform to the statute, viz., that the bankrupt "with intent to conceal 
his financial condition, failed to keep books of account or records from 
which such condition might be ascertained." 

The bankrupt was a commission broker and had been in business 
since 1899. Pie had the usual blackboard telegraph operator and mark- 
er, but no other clerks. His customers gave verbal orders, which he 
transmitted by telegraph to a firm in Cincinnati to be executed, mak- 
ing a mémorandum on a pièce of paper which he put on a spindle and 
afterwards made up from the mémorandums a list of the day's trans- 
actions on a sheet of paper. Thèse sheets he kept "until ail trades were 
closed out," and they were thrown into the waste paper basket about 
once a month. He had a bank account and bank book, but kept most 
of his money in his safe, disbursing it as cash. His customers depos- 
ited a smail margin on their orders, and actual deliveries were not con- 
templated. His profits were in the shape of a commission of one- 
fourth of 1 per cent-, paid him by the firm to which he transmitted his 
customers' orders. 'JVansactions with this firm were settled every day ; 
the daily sheet showing whether he owed it or it owed him, and how 
niuch. 

The référée found that the bankrupt had failed to keep any books 
of accounts or records with intent to conceal his financial condition, 
which was the sole ground of objection before him, and recommend- 
ed that his discharge be denied. The District Judge took the same 
view. 

[1] We think the spécification of objection filed, though very inapt, 
fairly indicated the statutory ground upon which it rested, and that the 
spécial master had power to allow the amendment making it conform 
to the words of the statute. In re Hanna, 168 Fed. 238, 93 C. C. A. 
452. 

[2] While the daily sheets, if kept, would hâve shown the state of 
aceoitnts between the bankrupt and the brokers who executed his cus- 
tomers' orders, they would not hâve shown what commissions he actu- 
ally collected, or what he did with them. No creditor could hâve told 
how much he owed, or how much he was owed. While the act does 
not ejipressly require books or records to be kept, it dénies a discharge 
if the failure to keep them was with the intent to conceal the bankrupfs 
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financial condition. We agrée with the spécial master and the District 
Judge that such intent is to be piainly inferred f rom the vvay in which 
the Bankrupt transacted his business. 
The order is affirmed. 



SIEMUND V. ENDEELIN et al. 
(District Court, E. D. New York. June 12, 1913.) 

1. Patents (§ 328*) — Invention — Installation for Electric Welding. 

The Siemund patent, No. 967,578, for an installation for electric weld- 
ing, clalm 2, is void for laek of patentable invention. 

2. Patents (§ 22*) — Process. 

The functions performed by certain apparatus, when arranged under 
certain conditions, cannot be patented as a new niethod of producing 
tJie resuit if the so-cal!ed nietliod is luerely a description in new ternis 
of one of the forms of the old process, as carried out by the previously 
distlosed necessary éléments of the devlce, and where the so-ealled new 
method Is but the description of an équivalent expérimentation with the' 
old deviee vuider conditions recognized as possible, within the Isnowledge 
of any mechanlc but not previously stated in language. 

[Ed. Note.— For other cases, see Patents, Cent. Dlg. § 24; Dec. Dlg. 
§ 22. ^j 

3. Patents f§ 32S*J — Validity — I^bocess of Electric Welding. 

The Siemund patent, No. 967,.'579, for a niethod of electric welding, is 
void as not for a process in a patentable sensé but as in fact descriptive 
of an expert meclianical application of an old niethod with a statement 
<)f the proper adjustment and manipulation of knowu deriees to obtain 
the best results. Also held void for prior use of the so-called method 
by défendant. 

In Equity. Suit by Heinrich L. J. Siemund against Joseph Ender- 
lin, Sr., and Joseph EnderHn, Jr., doing business as Joseph Enderlin, 
Jr., & Co. On final hearing. Decree for défendants. 

John C. Pennie, of New York City (William J. Wallace and William 
H. Davis, both of New York City, of counsel), for complainant. 
Robert W. Hardie, of New York City, for défendants. 

CHATFIELD, District Judge. The complainant is the owner of 
patents Nos. 967,578 and 967,579, both granted August 16, 1910. No. 
967,578 was based upon an application filed June 3, 1909, by Siemund, 
who is shown to hâve been a German citizen, then residing in New 
York, and in the business of electrical welding and repairing of marine 
boilers and machinery for a number of the steamship and railroad 
companies around the harbor. This business of electrical welding had 
been developed by Siemund in Germany, and he was induced to corne 
to the United States to establish the business hère, by persons f-amiliar 
with the German work. In the month of June, 1908, he did the first 
job of repair work at New York, upon the steamer Altai of the Ham- 
burg American Line. 

At that time the art of welding by electricity — that is, by the voltaic 
arc — had become, to a certain extent, well known, through the teach- 

*For other cases see same topic & § ntjmbeh in Dec. Si Am. DIgs. 1907 to date, & Rep'r Indexes 
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ings and practîce of what is called the Benardos method, and certain 
iniprovements or developments thereof. 

This Benardos method was described in the United States patent to 
Benardos & Olszewski, No. 363,320, granted May 17, 1887, on an ap- 
plication filed December 3, 1885. The letters patent recite a French 
patent. No. 171,596, October 10, 1885; a Belgian patent, No. 70,569, 
October 20, 1885; an English patent. No. 12,984, October 21, 1885; 
a German patent. No. 38,011, November 1, 1885; a Swedish patent, 
No. 726, November 6, 1885; a Russian patent. No. 11,982, December 
31, 1886; and a Spanish patent, No. 10,267, January 5, 1887. 

Benardos and Olszewski were Kussians, and their patent is so sim- 
ple and has been so generally recognized that one sentence from the 
spécifications will describe ail that need be quoted: 

"Our invention contemplâtes the formation or production of the voltnic 
arc between the métal to be operated on and a conductor which is brought 
for sald purpose into proper proxlmity to that point on the métal which is 
to be operated on, the conductor forming one pôle, while the métal to be 
worked constitutes In itself the other pôle." 

This Benardos method or invention is recognized in text-books, a 
number of which hâve been introduced in évidence, and in technical 
articles and descriptions, explaining its practical application and résult- 
ant conditions, such as the necessity for using shields over the eyesi, 
ways to economically and easily manipulate and operate the device, 
the current necessary therefor, and the phenomena caused by the pro- 
cess. 

Benardos says that the conductor which is to form one pôle, usually 
the positive pôle, is to preferably consist of a rod of carbon, but may 
be of other material. In addition to the process of welding, Benardos 
claimed the séparation or working of the métal, by continumg the pro- 
cess of melting under the voltaic arc, until the fluid métal could be re- 
moved by the perforation of the plate, or by allowing the fluid métal 
to flow away from any but a horizontal surface. He also provides for 
adding métal or minerais when needed, and suggested the use of car- 
bon pièces to hold the molten material against a vertical surface, or a 
magnetic current to draw the melted portion, if paramagnetic, against 
the underside of an overhead plate. See description of Benardos ex- 
periments, at Tegel, near Berlin, page 427 of the English and Ameri- 
can Mechanic, by Van Cleve & Edwards, 1890. 

It will thus be seen that the Benardos process contemplated and 
described the broad and variable or comprehensive application of the 
voltaic arc with a movable conductor, to every opération dépendent 
upon the melting of the métal at the point of formation of the arc, ei- 
ther for welding or working of the surface by the process of melting. 

On September 18, 1888, C. L. Coffin, of Détroit, applied for a pat- 
ent, issued on January 8, 1889, No. 395,878 which claimed an improved 
process of electric welding by subjecting a métal conductor to the ef- 
f ect of the voltaic arc, which at the other pôle fuses the work ; that is, 
the two ends of the joint or parts to be welded. 

Thus the Benardos method of fusing the work at the joint and the 
material to be melted is accomplished by the fusion of the positive con- 



SIEMUND V. ENDERLIN 285 

ductor, which is to be of métal, and which is, when molten, to f ail up- 
on the weld and furnish additional material to form the same. 

The idea of "dripping métal onto the work from a metallic pencil" 
connected with the positive main was used as if well understood in the 
Unwin & Howard patent, No. 480,794, of August 16, 1892. The Cof- 
fin patent. No. 405,345, of June 18, 1889, shows a modification or im- 
proved form of device by means of which extra material, to be united 
with the fluid métal produced by the Benardos method, can be sup- 
plied between the points forming the ends of the arc. 

Another Coffin patent, No. 507,419, of October 24, 1893, seeks to im- 
prove upon the Benardos method by applying magnetic force at the 
extremities of the voltaic arc, and the Coleman patent, No. 650,124, 
May 22, 1900, présents again the Benardos idea of reversing the cur- 
rent, in order to assist the removal of the métal made fluid under the 
voltaic arc. This patent provides means for observing the work and 
for adding agents, such as oxygen or sulphur, to assist in the process 
of fusion, to make an easier flow, and to change the composition of the 
métal. 

Ail of thèse patents are based upon the Benardos process, and the 
art of welding seems to hâve been practiced along thèse gênerai lines 
until the needs of the art in welding thin surfaces and in working up- 
on the vertical or overhead surfaces of marine boilers and such struc- 
tures (where repairs had to be made without removing the article to be 
repaired to the repair shop, or where the working space was extremely 
circumscribed) were recognized and supplied. 

In doing this kind of work, Siemund found that a metallic conductor 
of small diameter (i/g to % of an inch) with a current of from 50 to 70 
volts and of about 200 ampères, could be brought to the point of fu- 
sion, and the voltaic arc (which in ail the previous patents and pro- 
cesses had, when produced by a carbon-electrode, spanned a space of 
2 to 4 inches) could be shortened to such an extent that the molten par- 
ticles from the électrode could be deposited upon the superficially melt- 
ed surface of the work, in a séries of waves or layers, along the line 
of the movement of the arc, and that the résultant distortion, from 
cooling or change of substance, was so slight as to avoid injury to the 
structure, while leaving a stronger weld. 

Siemund therefore filed an application in the Patent Office, upon 
the 3d day of June, 1909, in which he set forth the circumstances un- 
der which work could be performed to advantage by bis application of 
voltaic arc welding. He stated the materials and instruments which he 
employed, giving the gênerai relation of the varying éléments, viz., the 
current, the size of the électrode, and the length of the arc. He in- 
cluded descriptions of the locations in which such work could be per- 
formed to advantage, and provided for the use of what he called 
means for maintaining a constant load upon the dynamo ; that is, by 
arranging for an artificial or alternative résistance (to be brought in if 
the voltaic arc were terminated) such as a two-way switch. He de- 
scribed the use of certain fluxes, as previously disclosed by Coleman 
and Unwin & Howard, and stated that his method was of advantage 
whenever it was necessary to apply the welding métal "downward, up- 
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ward or laterally," by having the métal follow the arc, and being de- 
posited at exactly the point of attachment desired. He states that the 
arc will "bring the free end of the welding wire to a condition suffi- 
ciently molten that it will progressively detach itself from the main 
body portion of the wire, yet will be only sufficient to raise to a like 
melting point that portion of the surface of the vvork." He states that 
the new métal and the old métal are "at the same degree of tempéra- 
ture and in the same molten condition at their points of contact." He 
says that in the preferred form. practice of his claimed invention will 
bring the welding métal under the influence of the magnetic steel, in 
such manner that as it melts it will follow the lines of magnetic force 
leading outwardly through the electric arc to the point of desired dép- 
osition. 

To acconiplish this last resuit Siemund provided for an armature 
wiring of the welding clamp, to furnish a magnetic current, which he 
stated would repel the molten particles of the électrode. Upon com- 
ment by the Patent Ofiice to the effect that molten métal was nonmag- 
netic, and that the teiidency of the magnetic current would be to at- 
tract rather than to repel, the language of the application was changed 
to provide as above for "bringing the métal under the influence of the 
magnetic field." 

Siemund recited 10 claims for the method of welding, and 7 claims 
for an insulation or apparatus to accomplish that resuit. The Patent 
Office cited certain patents as preliminary matters to be considered, 
and pointed out the apparent joinder of methods reiating to distinct 
and separate inventions (if patentable) and the inclusion also of claims 
for devices to carry on those methods. 

To meet this objection, Siemund filed, on the 19th of January, 1910, 
a second application, with substantially the same description and 
spécifications, but asking for a separate allowance of the method 
claims then withdrawn from the prior application. The Patent Office 
thereupon granted a patent upon each application, on August 10, 
1910. The présent action charges infringement of thèse two pat- 
ents, and the complainant has specified claims 1, 2, and 5 of the 
method patent, and claim 2 of the apparatus patent, as infringed by 
the défendants. Thèse claims are as follows : Claim 2, patent No. 
967,578 : 

"2. An installation for electric weUlIng or repalriiig, comprislng a source 
tif direct curreut supply, an arc welding circuit conneeted tlierewith and In- 
ciuding il clauip adapted to liold a pièce of the welding or repairing métal, 
and meaus for maintainlng tlie tension of the curreut during temporary in- 
terruptions of the arc ; substantially as described." 

Claims 1, 2, and 5, patent No. 967,579: 

"1. The method of electric welding or repairing, which consists in estab- 
Ushhig an electric are between the nietallic object to be welded or repaired 
aud the welding or repairing métal, the beat of the arc belng such as to 
raise tlie température of tliose portions of the object to be welded or re- 
paired and also the température of the welding or repairing métal to incipient 
fusion and also that the new métal as it melts will become detached and unité 
in small incréments witli the parts to be welded or repaired, tlie intense heat- 
ing of the object to be welded or repaired being restricted to the place of 
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iipplication of the new métal, thereby avoiding objectîonable déformation ànrl 
tension strains ; substantially as described. 

"2. The method of eleetric welding or repalring, wliich consists in estab- 
lishing an electrie welding arc between the metallic object to be welded or 
repaired, and the end of a rod of the welding or repairing métal, the beat 
of the are being sufficient to raise the parts to be welded or repaired to in- 
clpient fusion and to cause the end portions of the rod to melt and unité 
with substantial homogeneity to the fused portions of the pièce being welded 
or repaired ; substantially as described." 

"5. In the art of electrie arc welding or repairing, so correlating the cur- 
rent employed for the production of the arc, to the welding or repairing 
métal and the metallic objects to be welded or repaired as to melt ofC In 
small incréments the end portions of the welding or repairing métal and to 
likewise fuse the immédiate parts to be welded or repaired but without caux- 
ing objectionable déformation or tension strains in neighboring or distant 
parts of the pièce to be welded or repaired; substantially as described." 

The device upon which claim 2 o£ patent No. 967,578 is drawn was 
stated in the spécifications and drawings to consist of what is known 
as a two-way switch or shunt system for the diversion of the current. 
if the arc used for the welding was disconnected or ceased to be 
formèd. Under certain circumstances or installations, what is called 
by Siemund "a certain load for the dynamo when in opération" con- 
sists merely of a certain amount of résistance or opposition to the 
passage of the electrie current by another path than through the weld- 
ing arc, so that the changes of potential will not be so abrupt and the 
current would not fluctuate to such an extent as if no switch or no 
alternative résistance were provided. 

This idea was stated by the experts for both parties, and is plainly 
shown by the patents introduced, to comprise a part of what is gen- 
erally described as the generator or system of wiring for the supply of 
the current, and is not at ail a part of the welding device. In other 
words, it makes for economy and préservation of condition, but does 
not enter into the apparatus or method of welding itself, and was old 
in the art, even when applied to electrie welding. 

The Unwin & Howard patent (supra), the Edison patent, No. 
264,668, September 19, 1882, as well as the Burton & Angell patent. 
No. 488,468, December 20, 1892, and the Burton & Angell patent, No. 
537,008, April 9, 1895, hâve to do with what are called in the testi- 
mony merely détails in the formation of the generator or in the appa- 
ratus supplying the current, and in arranging the current for various 
methods of electrie welding. 

Thèse patents had some bearing upon claim 2 of patent No. 967,578, 
and show the lack of invention in the device described in that claim. 
but this has no bearing upon the remaining claims of patent No. 
967,579. 

Thèse patents just mentioned did, however, hâve to do with the 
various claims of the Siemund patents which were amended in the 
Patent Office as shown by the file wrapper, and correspond to cer- 
tain of the devices explained by Siemund in his spécifications. But 
after taking the testimony, it became apparent that no invention could 
be based upon the application of this particular method of opération 
to the use of the welding arc with the apparatus described by Sie- 
mund. 
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The testimony aiso showed that the défendants hâve never used the 
two-way switch, and get the desired resuh f rom a "compound wound" 
generator, a well-known device. Hence the charge of infringement 
■oî daim 2, and even the claim for this installation to supply current 
as described therein, was therefore abandoned. 

[1] This takes the question of claim 2 of patent No. 967,578 ont 
of the case, but would seem to give the défendants the right to hâve a 
détermination that this claim is invalid, from the standpoint of pat- 
entable invention. This would make it unnecessary to consider fur- 
ther patent No. 967,578, were it not for the fact that both this patent 
and patent No. 967,579 described, as has been said above, the same 
conditions in the welding art, the same improvements as claimed by 
Siemund, and exactly the same spécifications and détails of application 
or illustration as in patent No. 967,579. 

Another patent, No. 948,764, issued to Kjellberg, on February 8, 
1910, upon an application filed August 13, 1907, présents several ques- 
tions which must be considered separately. The date of this patent 
makes it too late to be treated as an anticipation of Siemund. West- 
inghouse Mach. Co. et al. v. General Electric Co. et al. (D. C.) 199 
Fed. 907; Union Tvpewriter Co. v. L. C. Smith & Bros. (C. C.) 173 
Fed. 288; General Electric Co. v. Allis-Chalmers Co. (C. C.) 190 Fed. 
165. But it was so treated in the Patent Ofiice, for the date of grant- 
ing preceded the considération of the Siemund application. No inter- 
férence was declared and no issue as to date of invention was there 
determined, for the Kjellberg patent was treated as if inoperative, or 
at least as not showing the Siemund method. But the Kjellberg 
application was earlier than any use by Siemund in this country, and 
we must consider whether Kjellberg was the real inventor if any 
patentable novelty was disclosed by him which would hâve infringed^ 
Siemund (if later) or would hâve been an anticipation if the date of 
issue had preceded the Siemund application. Sundh Electric Co. v. 
Interborough Rapid Transit Co., 198 Fed. 94, 117 C. C. A. 280. 

Kjellberg described a method and device for using electric welding 
in limited spaces, as on ship boilers and for overhead work, by the 
use of a métal électrode held "at a sharp angle to the line of move- 
ment." He deposits the métal in successive layers by the movement or 
manipulation of the arc. His metallic électrode is held in a handle 
which is the équivalent of the holder or clamp of Siemund, and his arc 
is plainly shorter than in the Benardos method as practiced or as used 
by Coffin and the others above named. He beats the work only at 
the point of welding and says that the métal of the électrode is "pulled 
or sucked by the electric current from the positive électrode to the 
négative." In other words, he manipulâtes the voltaic arc in such a 
way as to allow the deposit and adhésion of the molten métal. 

But Kjellberg also claims an électrode with a cover of noncombus- 
tible, normally nonconducting material, which will form compounds or 
alloys with the molten métal/ and which, he explains, will bave the eflfect 
of causing the end of the métal électrode to melt, in the shape of a 
cup, thus holding the molten material in place while being distributed 
in the line of the weld and also attached upward, if the welding be 
donc upon the under surface of the work. 
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A great deal of contention has arisen in the testimony of the various 
vvitnesses about the opération of this Kjellberg patent. The com- 
plainant's witnesses charge that the Kjellberg patent is inoperative 
and point out their statements tô the Patent Office vvhen Kjellberg 
was cited as a basis for criticism of the Siemund application. The 
complainant's expert also testifies that the Kjellberg device, when used 
as described in the patent, will not produce a welding or brazing, but 
will merely cause a melting of the électrode when applied to an over- 
head weld, and that the melted portion will drop to the floor, instead 
of becoming affixed to the point of the material or overhead surface 
to be welded, where the voltaic arc is f ormed. 

The testimony shows experiments by experienced welders, who 
were instructed, and who, on the face of the experiments, endeavored 
to produce the results stated by Kjellberg. The good faith and suffi- 
ciency of thèse experiments is attacked by the défendant Enderlin, who 
testifies that any compétent and experienced welder can cause the 
molten métal from the électrode to drop to the floor, and not to be 
deposited upward against the surface to be welded, in snch a way that 
a spectator, looking on at a distance of from three to four feet, with 
the usual glass shield which is necessary when the voltaic arc is em- 
ployed, could not detect that the operator was not actually carrying out 
his instructions to make a weld. 

On the other hand, Mr. Kenyon, the défendants' expert, testifies that 
the Kjellberg patent is inoperative, and even goes so far as to say that 
the Siemund and Enderlin methods of welding are inoperative, when 
they seek to apply the molten or partially melted extremity or particles 
from the électrode upward against the under surface of the material 
to be welded, in the location of the voltaic arc. Mr. Kenyon testifies 
that no such efïect could be produced unless there is a coating (even 
though this be extremely thin) upon the outer surface of the wire élec- 
trode, which coating will diminish the fluidity of the melted portion of 
the électrode, and produce what Mr. Kenyon calls a "pinching" efïect 
toward the center where the fluidity is greater. He thinks that the flux 
used in certain instances by Siemund and by the défendants, and in a 
way furnished by an électrode cover of chalk, magnesia, and potas- 
sium, as described by Kjellberg, is sufficient to produce this pinching 
efïect in any instance where welding is actually accomplished. 

It is made apparent by the testimony of the complainant's witnesses 
and of the défendant Enderlin himself that the overhead process of 
welding can be accomplished with or without the flux coating, and with 
or without a cover of substances which will form alloys or furnish an 
électrode of secondary conductivity to the métal wire; and one wit- 
ness testifies that potassium or magnesia would hâve no efifect at ail in 
forming such an alloy. 

But the necessary conclusion from this conflict seems to be that the 
Kjellbe:;g patent is inoperative only when the électrode is hejd in such 
a position and so applied that the fluid métal is not in f act caused to be 
deposited at the other pôle of the voltaic arc and to adhère thereto. 
If the Kjellberg électrode be of the proper proportions and handled in 
the proper way, the question would be, not whether Kjellberg was pp- 
206 F.— 19 
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erative, but whether the device used was really that disclosed by the 
Kjellberg patent, and was actually the device used by the complainant 
and by the défendants. 

The Patent Office allowed the Siemund patents over the objection 
based upon Kjellberg. An examination of the Kjellberg patent shows 
plainly an électrode of such diameter that the opération would be that 
of the Benardos method, and which would be eflfective only for weld- 
ing materials in such position that the brazing or soldering métal could 
fall upon the joint (unless by the expérience of the operator, that is by 
experiment, the métal électrode should be made of such slight diam- 
eter that the phenomenon described by Mr. Kenyon as "pinching," and 
by the complainant and défendants in this case as the actual projec- 
tion of the small particles from the électrode by means of the voltaic 
arc, could take place). Kjellberg states that his électrode is to be made 
of solder, and that the électrode métal is to be puUed or sucked from 
the positive électrode to the négative électrode. He indicates that the 
path in which the électrode is to be moved is about the distance of the 
diameter of the électrode from the work, and he seems to bave had in 
mind, and when operating (provided the operator bas solved the me- 
chanical principles of successful manipulation) to be foUowing, the 
same method which the complainant bas attempted to patent and which 
the détendants use. 

But the Kjellberg patent, in claims 2 and 3, states that the inven- 
tion lies in the use of the cover or outside material forming the cup in 
which the molten part of thé électrode shall be held. If the idea of 
such a device was invention, it bas nothing to do at least with the pat- 
ent in suit, and whether or not it was operative for overhead work does 
not afFect the présent question. Claim 1 of the Kjellberg patent is as 
f ollows : 

"The hereln described method of welding, brazing or soldering wlth an élec- 
trode contalning soldering material couslsting in passing a current to form 
an arc between the électrode and the parts to be welded and then moving 
the électrode in a Une parallel to the part where the solder is to be applled 
whlle held at a sharp angle to the line of movement, so that the soldering 
material wlU pass from the électrode in a continuons stream and be applied 
in rows and layers to the parts to be welded." 

In this he would seem to be describing the resuit which he obtained 
when welding as is done by the complainant and the défendants in this 
action. But in this claim 1, Kjellberg does not describe nor state a 
method of performing a welding opération on an overhead surface, as 
distinguished from the Benardos method. He describes rather the 
way in which he manipulâtes the appliances which will accomplish 
overhead welding, if the method of constructing and arranging thèse 
bas previously been understood. 

One of the witnesses in the présent case is said to operate under 
Kjellberg's patent and to perform successful welding on overhead 
work. But this witness in fact uses the Siemund methods rather than 
those claimed by Kjellberg. This again contradicts the contention of 
the experts that none of the methods described will do what they are 
supposed to accomplish, and indicates further that the welding opéra- 
tion itself is not the resuit of any method claimed by Coffin, Kjellberg, 
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or Siemund, and that thèse patents are ail attempts, by certain suc- 
cessful operators, to explain what they hâve succeeded in accomplish- 
ing by manipulating a metallic électrode, of small diameter, when actu- 
ated by an electric current, sufficient only in voltage and amperage to 
produce a voltaic arc of extremely short length, and causing a melting 
or incipient fusion at the immédiate point to which the arc is sprung 
upon the work. 

The défendants' witnesses further show that the angle at which the 
électrode is held, with référence to the surface of the work, dépends 
upon the manipulation of the individual workman, and that the resuit 
is not because of any particular angle which may be formed, but rath- 
er that the angle is but a measurement of the location of the parts 
when the workman is successfully carrying on the process. 

The conclusion, therefore, seems necessarily to be that Coffin, Kjell- 
berg, Siemund, the défendants, and the workmen operating under the 
Kjellberg patent, hâve ail, through thèse various times, been applying 
the teachings of the Benardos method, as improved upon by Coffin and 
Kjellberg through the use of a métal électrode, which can be made to 
supply additional material by melting at the positive pôle of the arc. 
They hâve ail found by expérience that, under certain relative condi- 
tions of size of parts and strength and quantity of current, an experi- 
enced workman can weld upon an overhead surface. They hâve ail 
realized that the use of a flux may assist the process of melting, and 
that in some instances the présence of the flux or coating material may 
hâve the "pinching" efi^ect, or may cause the voltaic arc to operate 
more directly upon the fluid métal in the center than at the surface of 
the électrode. They bave also learned that, in the absence of such 
coating or fluxing material, the proper proportion and relation of the 
parts will allow the opération of overhead welding to be accomplished. 
But Siemund was the first man who described to the Patent Office, or 
who expressed in writing, a definite description of the proportion and 
arrangement of the entire apparatus and the method of manipulation 
of the parts thereof, when making a successful overhead weld. 

[3] It would not seem that such a description of particular arrange- 
ment or adaptation to a particular purpose was the invention of a 
method ; nor can it be held that an arrangement of the parts of a de- 
vice (described in prior patents and used for a purpose and in a way 
shown in those patents, but, coupled with the skill of the operator, 
made to bé effective only under certain conditions, which will produce 
results désirable under certain circumstances) can be patentable as a 
new invention, when the earlier patents show both an understanding of 
the possibility of thèse results, the existence of such an arrangement of 
parts and of the conditions produced, together with an understanding 
of what is necessary for a skilled operator to get thèse results, even 
though the reason assigned, or the explanation of the cause of the re- 
sults themselves, be mistakenly stated and attributed to incorrect fac- 
tors or parts in doing the work. 

[2] The functions performed by certain apparatus, when arranged 
under certain conditions, cannot be patented as a new method of pro- 
ducing the resuit, if the so-called "method" is merely a description in 
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new terms of one of the forms of the old process, as carried out by 
the previously disclosed necessary éléments of the device, and where 
the so-called new method is but a description of an équivalent expéri- 
mentation with the old device, under conditions recognized as possible, 
within the knowledge of any mechanic but not previously stated in 
language. Berardini v. Tocci (C. C.) 190 Fed. 329. 

Nor is mère adjustment patentable. The testimony in the case and 
the patents cited show that, throughout the entire development of the 
art of electric welding, the necessity of avoiding undue heating, im- 
mediately adjacent to the point of fusion, and to a disturbance or 
change in the chemical and physical structure of the material around 
the place where the actual welding is taking place, necessitated a care- 
ful use of the voltaic arc, and a localization or an attempt at confining 
the influence of the beat and the process of melting to as little of the 
substance or surface as would be sufficient to make a homogeneous 
weld. 

In this way, by experiment, Siemund has stated in his application 
for patent the gênerai limits as to amperage and voltage within which 
he can supply a current through a metallic pencil, which will produce 
a voltaic arc of extremely short length and sufficient only to melt the 
extrême end of the pencil and the immédiate points where the voltaic 
arc is attached to the work. The length of this arc is to be kept within 
such limits that the flow of the detached fluid particles, under the in- 
fluence of the current passing through the arc, will cause them to pass 
to the other extremity of the arc ; that is, to come in contact with the 
fluid or incipiently melted surface of the work. A careful manipula- 
tion 80 as to shorten the arc to the requisite length, and then to remove 
the électrode so as to produce a fresh melted portion without having 
the électrode itself unité with the work upon cessation of the arc, or 
wîthout destroying the arc by removing the électrode too far from the 
work, is recognized and stated by Siemund as the real explanation of 
how he was able to successfully weld an overhead surface. But this is 
not in his claims of invention. He cannot patent the function which 
the éléments perform, nor can he claim every sort of device which pro- 
duces the resuit because he has described the forces and the corréla- 
tion of the parts in producing the resuit. Manhattan General Const. 
Co. V. Helios-Upton Co. (C. C.) 135 Fed. 785 ; National Hollow Brake- 
Beam Co. et al. v. Interchangeable Brake-Beam Co., 106 Fed. 693, 45 
C. C. A. 544; Fuller v. Yentzer, 94 U. S. 288, 24 L. Ed. 103; West- 
inghouse v. Boyden Power Brake Co., 170 U. S. 537, 18 Sup. Ct. 
707, 42 L. Ed. 1136; Téléphone Cases, 126 U. S. 1, 8 Sup. Ct. 778, 31 
L. Ed. 863. 

The Benardos device showed the qualities of the voltaic arc and the 
effect of bringing into conjunction métal rendered fluid by that arc; 
the Coffin patent and Coffin experiments showed the understanding of 
how to produce the same resuit through the use of the metallic élec- 
trode, and an understanding of proportioning the current, the material, 
and the size of the arc, to the necessities of the work, that is, so as to 
accomplish a weld; while Kjellberg described the application of thèse 
methods to overhead welding, explained the use of fluxes and of the 
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necessary manipulation of the device, so as to cause a deposit of the 
métal through the effect of the arc, and indicated an arrangement 
(which he did not fully understand and appreciate but which he did 
describe) where the proper relation of the parts and adjustment of the 
electric current is so apparent that any workman, skilled in the appli- 
cation of electricity, vvould consider it as governed by the relative size 
and requirements of the work, even though that statement is not ex- 
pressed. 

When we corne to the Siemund patents, we hâve the first definite 
expression of the gênerai limits necessary in practical vifork. We 
hâve a definite statement of just how the workman would operate in 
successfully welding by the electric current, to an overhead surface. 
We hâve the statement that this is actually accomplished, most suc- 
cessfully, by the use of an additional coil of wire or System of winding 
around the handle of the électrode, through which a magnetic current 
can be applied, during the process of welding, and we hâve a state- 
ment as to the joint use of the coating or flux, for the double pur- 
pose of improving the material after welding, and of making the melt- 
ing process easier at the exact point of the springing of the arc. But, 
strange as it may seem, Siemund stated that he preferred to make his 
invention dépend upon the use of this magnetic current, and in his ap- 
plication to the Patent Office, as shown by the file wrapper introduced 
in évidence, not only stated that successful welding to an overhead 
surface could not be accomplished unless the magnetic current was 
added around the électrode, but he also stated that without the use of 
such magnetic current and fluxes or coating, the melted material would 
fall to the ground and could not be made to attach to the overhead sur- 
face. 

It will be noticed that Benardos used the électrode for either the 
positive or négative pôle, and in some of the other patents, such as 
Coleman, the électrode is made the négative pôle ; the reason there be- 
ing, as was recognized in the Benardos patent, that for the purpose of 
cutting métal or withdrawing the molten métal, a reversai of the elec- 
tric current would hâve a tendency to cause the fîuid material to move 
away from the point of fusion. 

With this in view, and recognizing the proposition that a mag- 
netic current will not afïect molten iron positively, the Patent Office 
took exception to Siemund's claim that his invention consisted either in 
the employment of the magnetic current or in the possibility of using 
it to dispel the molten material, and suggested that the current was 
more liîcely to attract the same, or to cause the arc to revolve. 

vSiemund thereupon confined his claim for the device and method 
with the magnetic winding to but one claim of the patent, and stated 
that the voltaic arc and the électrode were merely subject to the mag- 
netic influence, without saying that it attracted or repelled, and, in 
fact, without saying whether it was influenced at ail by the magnetic 
current, but still retaining the claim of invention for a magnetized 
apparatus. The other claims, covering a structure without this mag- 
netic winding, were subsequently added and were the resuit of the 
effect of the Kjellberg and Coffin patents, or of further expérimenta- 
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tion, in which Siemund apparently realized that his original conclu- 
sions were not correct, and that welding could be donc without the 
use of the magnetic coil. He also relinquished some of his claims as 
to adjustment of the current, and upon this trial the balance of thèse 
claims hâve been withdrawn, and, as has already been stated, claim 2 
of patent No. 967,578 is apparently invalid. 

For ail of thèse reasons it seems to the court to follow that Sie- 
mund was making an expert mechanical application of the Benardos 
method, as modified by the Coffin and Kjellberg devices and methods, 
in such a way as to successfully apportion and manipulate the struc- 
ture for the purpose of welding to an overhead surface. He attempted 
to describe thèse mechanical adjustments, in connection with what he 
thought was an invention, through the use of a magnetic coil, and what 
is left, after the withdrawal of the claims about the means of regu- 
lating, the current and of attempting to magnetize the arc, does not 
show patentable invention. 

The défendants hâve raised the objection that the language of the 
claims is so broad that they cannot stand independent of the state- 
ment contained in the spécifications. That is, that they are not pat- 
entable except as limited by the spécifications, and that they do not 
describe in terms the matters which the spécifications show Siemund 
intended to be claimed as his real invention. Siemund's claims con- 
tain nothing new except as contained in the words "substantially as 
described," and this référence to the spécifications is only available to 
show invention where the application of old methods is thus made to 
apply to a new use which of itself constitutes invention. Hohmann & 
Maurer Mfg. Co. et al. v. Charles J. Tagiiabue (C. C.) 175 Fed. 87 
at page 91. 

This contention need not be considered in détail, for the preceding 
discussion answers the proposition. If the invention is patentable, 
the claims as limited to the nature of the invention disclosed by the 
patent as a whole would not be objectionable. On the other hand, if 
there be no invention, then the claims are merely a statement of the 
teaching of the prior art, and are not valid, but are no more invalid 
because gênerai in form. 

The conclusion that the patent is invalid is rendered much less de- 
batable by the gênerai évidence as to prior use. It appears from the 
testimony that the défendants, in attempting to practice the Benardos 
method but with a metallic holder, accidentally found that the forma- 
tion of the voltaic arc between the holder and the work produced a 
welding of the holder to the work, and by further expérimentation 
reached the use of a device, substantially équivalent to the Siemund 
apparatus as described in the patent, and operated under the exact 
method set forth in Siemund's method claims. The testimony does 
not show when the défendants first used the apparatus for overhead 
welding. But Siemund claims a method and device for welding in 
ail positions, and does not claim invention because the device can be 
used for overhead welding also. His spécification shows this merely 
as an illustration of scope and practical utility, and this was taught by 
the earlier patents and also invented by others in so far as it involves 
patentability. 
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_ The défendants use a barrel of water as an artificial quieting ré- 
sistance. They liave never attempted the magnetic winding aroimd the 
électrode holder, and hâve never attempted the élaboration of alternative 
methods for supplying the current se as to maintain a more or less 
constant tension, whether the voltaic arc be in use or temporarily 
broken during the progress of the work, except as furnished by the 
use of a compound generator. 

Pîut thèse différences bave nothing to do vvith any of the claims 
under discussion, nor with the method and devices of the Siemund 
patent proper, and the défendants are therefore, as was said at the 
outset, using substantially the identical method of the Siemund patent, 
and bave been for such a period as the testimony shows the same 
devices to bave been employed by them in New York harbor. The tes- 
timony shows that Siemund was brought over from Germany by in- 
ducements made to him around the years 1906-07, and because of 
news of bis success in repairing boilers upon the German steamships. 
The varions government authorities and large steamship companies 
around the harbor of New York gradually learned of the Siemund 
methods, as well as of those of Enderlin, and, shortly before the issu- 
ance of the patent to him, bis employment of thèse methods was well 
known to the steamship trade. The persons who employed Siemund 
seem to bave had no knowledge of the work donc by Enderlin. But, 
on the other hand, a number of other individuals either employed or 
knew of the work done by the défendants, and the évidence shows con- 
clusively that, for seven or eight years prior to the Siemund experi- 
ments, Enderlin was welding on a small scale, but still publicly, and 
in such a way that it is strange the matter did not become better 
known, by the method of electric current, of substantially the propor- 
tions needed for the Siemund method and by the use of a metallic 
électrode of such small size as to produce a voltaic arc, manipulated 
in almost the identical way which Siemund later patented. 

Such use makes it apparent that Siemund was not at the time of 
obtaining the patent the inventer in the sensé which the statute re- 
quires; and even if the particular improvements upon the Benardos 
method were patentable, or if the particular device showed patentable 
novelty, the American patent must be held invalid when tested from 
the standpoint of the défendants' prior use. 

The défendants may bave a decree. 



MARCONI WIRELESS TELEGRAPH 00. OF AMERICA v. NATIONAL 
ELECTRIC SIGNALING CO. et al. 

(District Court, Eastern District of New Yorli. April 22, 1913.) 

1. Courts (§ 347*) — Pleading — Set-Off and Counterclaim — Constbuctio>." 
or New Rules. 

In applying tlie second paragraph of ruie 30 of tlie new equity rules 
(198 Fed. xxvil, 115 C. C. A. xxvil), wliicli provides that the answer 
"must" State any counterclaim arlslng out of the transaction which is the 
subject-matter of the suit, and that it "may" set out any set-ofE or coun- 

*For other cases see same toplc & S number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexés 
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terclaim against the plaintiff whicli miglit be tlie subject of an inde- 
pendent suit in equity agaiust him, the distinction between the manda- 
tory and permissive provisions is net to be observed by defeating au 
alleged counterclaim or coustruing It so strictly as to make it fall in the 
other class from that in which it has been cast, bxit it should be ailowed 
and cousidered if the allégations are sufficient to show that it uiay fall 
within either, and that, if within the second, it is within the jurisdiction 
of the court. 

[Ed. Note. — For other cases, see Courts, Cent. Dlg. § 921 ; Dec. Dig. § 
347.*] 

2. Courts (§ 347*)— Pleawng— Set-Off and Cou?vTebclaim— Consteuction 

OF New Rules. 

The second part of sueh provision does not enlarge the jurisdiction of 
the court, and a set-off or counterclaim pleaded thereunder must be one 
"which might be the subject of an iudependent suit in equity" ag^iinst 
the plaintiff in the court lu which the suit Is brou^bt. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. § 921 ; Dec. Dig. § 
347.*] 

3. Patents (§ 310*) — Suit for Inpringement — Set-Off and Counterclaim. 

In a suit for infringement of a patent the défendant niay, under rule 
30 of the new equity rules (198 Fed. xxvil, 115 C. C. A. xxvii), and within 
the reasonable limits of convenlence, plead in the answer by way of 
set-off or counterclaim cause.s of action for infringement by the plaintiff 
of other patents reJating to the saine suliject-matter as the one in suit, 
if independent suits in equity might be malntained thereon. 

[Ed. Note.— 'For other cases, see Patents, Cent. Dig. §§ 507-540; Dec. 
Dig. § 310.*] 

4. Set-Off and Counterclaim (§ 1*) — "Set-Off" — "Counterclaim." 

A "set-off" is generally considered to l)e a niatter which will be capa- 
ble of use as an offset to any recovery by the plaintiff. A "counterclaim" 
i.s a niatter which is capable of use as a basis for a judgment for relief 
against the plaintltï, and, of course, uiay be used as a set-off as well. 

[Ed. Note. — For other cases, see Set-Offi and Counterclaim, Cent. Dig. 
§ 1 ; Dec. Dig. § 1.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1645-1C50 ; 
vol. 7, pp. 0439-0444; vol. 8, pp. 7620, 7021, 7708, 7799.] 

In Equity. Suit by the Marconi Wireless Telegraph Company of 
America against tlie National Electric Signaling Company and Samuel 
M. Kintner and Halsey M. Barrett, receivers. On motion by com- 
plainant to strike out counterclaim. Overruled. 

Sheffield, Bentley & Betts, of New York City (James R. Sheffield 
and L. F. H. Betts, both of New York City, of counsel), for complain- 
ant. 

Herbert G. Ogden, of New York City (F. W. H. Clay, of Pitts- 
burgh, Pa., of counsel), for défendants. 

CHATFIELD, District Judge. This action is based upon a charge 
by the complainant of infringement of United States letters patent No. 
837,616, issued to Henry H. C. Dunwoody December 4, 1906, on an 
application filed March 23, 1906. The answer seeks to interpose a 
counterclaim in addition to the other défenses by which the défendants 
charge infringement on the part of the complainant of letters patent 
No. 706,744, August 12, 1902. No. 727,331, May 5, 1903 (reissued May 

•For other cases see same toplc & § numbeb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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26, 1903 under No. 12,115), and No. 731,029, oî June 16, 1903. Thèse 
three patents set forth in the counterclaim are alleged to be the prop- 
erty of the défendants and, it will be noticed, are anterior in date to 
the patent upon which the complainant has brought suit. The Dun- 
woody patent has to do with an improved wave responsive or detecting 
device for wireless telegraph Systems, composed of a mass or body of 
nonmetalHc crystalhne material. The three other (Fessenden) patents 
relate to receivers for currents produced by electromagnetic waves- — 
(1) a device or receiver; (2) an improved current actuated wave re- 
sponsive device by which the conductivity of the receiving circuit shall 
be changed; (3) a method for utiHzing the energy of waves derived 
from signal waves by means of a body of cohérent material. (The 
above statement of the subject-matter of each patent is intended mere- 
ly to be a sufficient description for the purposes of this motion, and is 
not intended as a full référence to the various patents.) Upon this 
counterclaim the défendants ask an injunction with an accounting, and 
it necessarily follows that, if successful upon the counterclaim, the 
amount recovered upon the accounting would be available in diminu- 
tion or extinction of the amount which the complainant might recover 
if it were successful, or might resuit in a judgment in the défendants' 
favor, over and above the complainant's recovery. 

The pleadings in this action bave been interposed since the equity 
rules (adopted by the Suprême Court of the United States in 1912) 
bave been in force, and under rule 33 (198 Fed. xxvii, 115 C. C. A. 
xxvii) the complainant has made a motion to "strike out" the counter- 
claim, alleging that the paragraphs of the counterclaim faii to set forth 
facts sufficient to enable them to maintain the same, and that the allé- 
gations are insufficient in law to entitle them to the relief asked. The 
défendants bave stated their alleged counterclaim in the following 
words : 

"As a matter of set-off or counterclaim, arising nut of the transaction which 
is the subject-matter of the complainant's complaint. * ♦ ♦ " 

An objection which was raised on this wording (to the effect that 
the suggested counterclaim on the face of the answer showed that it 
did not arise from that transaction) having been disposed of upon the 
argument of the motion, and the défendants having asked leave to 
modify this language so as to charge the affirmative défense, "either 
as a counterclaim arising out of the transaction which is the subject- 
matter of the suit, or as a set-ofif or counterclaim against the complain- 
ant, and which might be the subject of an independent suit in equity 
against him," it is only necessary to state the grounds upon which the 
amendment was asked and allowed. 

Rule 30 (198 Fed. xxvi, 115 C. C, A. xxvi) requires the défendant 
to set out his défense to each claim of the bill, and allows as many 
défenses as may be deemed essential. The second paragraph of this 
rule then says : 

"The answer must state In short and simple form any counterclaim aris- 
ing out of the transaction which is the subject-matter of the suit, and may. 
without cross-bill, set out any set-oft or counterclaim against the plaintifE 
which might be the subject of an independent suit in equity against him, and 
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such set-ofF or eounterclalm, so set up, shall liare tlie saine effect as a cross- 
sult, so as to enable tlie court to pronounce a final judgment in the same suit 
l)oth on the original and cross-claims." 

It will be noted that a counterclaim "arising out of the transaction 
which is the subject-mattei of the suit" mnst be included in the an- 
swer. Considération of the rule and of the subject-matter of the prés- 
ent action indicates that in a suit for infringement of patent the trans- 
action which is the subject-matter of the suit does not mean, on the 
one hand, the patent rights alone, nor, on the other hand, the particular 
act of infringement aUeged. Either of thèse might be the transaction 
in question, but the word "transaction" is broader in scope, yet nar- 
rower when apphed to the particular set of circumstances f rom which 
the relations and rights of the parties hâve resulted. The same pat- 
ent might hâve to do with entirely separate transactions, or the same 
infringement might resuit in establishing varions rights, contract or 
otherwise. But the test of determining the transaction from which 
the suit arose would require a détermination of the précise right (and 
its breach) about which the parties were litigating, and the attendant 
circumstances which were involved therein. 

Rule 30 plainly requires that as between the parties to an equity ac- 
tion involving the steps to such a transaction, and the détermination of 
rights between the parties growing out of the transaction, all.claims 
shall be litigated in one suit, and that thus the matter shall be rendered 
res adjudicata and future litigation avoided. For this purpose the rule 
says that such counterclaims must be made a part of the answer in the 
first suit which calls into question this transaction. On the other hand, 
the ordinary relations of persons in business and society, whether with 
respect to a contract, a tort, or, for illustration, a patent, may give a 
défendant in his opinion a cause of action against the same party who 
is bringing a bill in equity against this défendant upon some transaction 
with which the defendant's claim has no point of contact beyond the 
identity of the parties to the suit. 

The words of rule 30 provide that every and any such cause of ac- 
tion may be set oflf or counterclaimed by the défendant; that is, used 
by him, if successful, as a subtraction of diminution against the plain- 
ti'ff's claim if the plaintiff be successful therein. and also available 
to the défendant for his own rehef in case the plaintiff be unsuccess- 
îul. The inclusion of such a set-oiï or counterclaim without the use 
of a cross-bill is said to hâve the same effect as a cross-suit, and is 
made discretionary, or even optional, under the rule. The purpose of 
uniting independent suits is plainly to facilitate adjustments and to 
diminish litigation. But the doctrine of res adjudicata should not be 
invoked against a man, nor should he be charged with lâches, for fail- 
ing to insist upon prosecuting an independent action against some one 
who might happen to be suing him, if nothing were to be gained, and 
not even the convenieuce of witnesses were furthered by so doing. 

[1] The distinction, therefore, between the two parts of the second 
paragraph of rule 30 is not to be observed by defeating an alleged 
counterclaim, or construing it so strictly as to make it fall in the other 
class from that in which it has been cast. Technical errors are to be 
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disregarded. Ruie 19 (198 Fed. xxiii, 115 C. C. A. xxiii). The terms 
"set-off" and "counterclaim" as used in the statute are comprehensive, 
and do not seem to be intended to be mutually exclusive; that is, to 
be taken as requiring a matter urged in défense to fall strictly into 
the one class or the other. 

[4] A "set-off" is generally considered to be a matter which will be 
capable of use as an offset to any recovery by the plaintiff. A "coun 
terclaim" is a matter which is capable of use as the basis for a judg- 
ment for relief against the plaintiff, and, of course, may be used as 
a set-off as well. A counterclaim under the New York Code may arise 
from the "transaction," or may be "any other cause of action on con- 
tract," etc. But ail matters of set-oft', such as payment or claims for 
dépréciation in value or a release, are considered as other "défenses." 
Sections 500 and 501, Code of Civil Procédure. But a counterclaiml 
arising from an entirely différent contract, and requiring substantial- 
ly a separate verdict by jury at the trial of the plaintiff's case, goes 
further than to allow al cross-action upon a patent as a part of the 
trial of another patent case. A counterclaim falling in either class 
should therefore be allowed and considered (if the allégations are suf- 
ficient to show that it either arises out of the transaction or can be "the 
subject of an independent suit in equity against" the plaintiff) subject 
to exceptions which will be considered later. The mandatory require- 
ment, therefore, is but a défense, if a future action should be brought 
upon a counterclaim which should hâve been disposed of in the prior 
litigation. The permissive portion of the rule, however, affords no 
ground of défense to future litigation, unless the cause of action has 
been included, and has been determined between the parties. 

For this reason, therefore, as has been stated, upon the présent mo- 
tion the défendants hâve amended their answer, and we hâve to con- 
sider the gênerai objections presented to the combination of four or 
more patent suits between the same individuals, and in this particular 
instance related to the same gênerai subject-matter of wireless teleg- 
raphy, or some of the devices used in that art, but not upon their face 
seeming to arise from the same transaction. It may be that the âlleged 
act of infringement by the défendants will prove upon the hearing 
to hâve to do necessarily with thevery transactions by which the plain- 
tiff is setting up its own rights, and possibly thereby infringing the 
patent rights of the défendant. But upon the language of the plead- 
ings it would not seem that the motion can be disposed of upon this 
ground. 

The plaintiff points out that between large manufacturers hundreds 
of infringement actions might be pending upon différent patents in 
widely divergent fields and impossible of classification so as to base 
thereon any suggestion that the causes of action arose from the same 
transaction, or even that they had any similarity to one another, beyond 
being patent cases and being litigation between the saûie parities. But, 
under the language of the section, any of thèse subjects of litigation, if 
the suit could be brought in equity and could hâve the same effect as a 
cro5.sVsult,,may be united in one set of pleadings and disposed of at 
one trial, resulting in but one judgment in favor of the party who 



300 206 FEDERAL RKPORÏER 

might recover eiiough to exceed that of his opponent, and involving in 
this trial a luimber of decrees or injunctions, in the case of patents, 
against either or both parties, as the riglit to the injunction might be 
shown. 

At this point we should consider the language of rule 26 (198 Fed. 
XXV, 115 C. C. A. xxv), which provides that tlie plaintiiï may join in 
one bill as many causes of action cognizable in equity as he may liave 
against the défendant. This language is also broad enough to unité 
a bill to set aside a transfer of real estate as fraudulent, with an ac- 
tion for injunction to prevent the breach of some theatrical contract, 
and also with an action upon a patent right for damages and an in- 
junction as well If under rule 26 three such causes of action or 300 
if they existed could legally and properly be united, it is difficult to see 
why, under the provisions of rule 30, any of thèse 3 or 300 actions 
could not be united in a bill. Any such cross-suits or counterclaims 
could be disposed of in the same litigation, inasmuch as the parties 
were the same, and as to a certain extent the witnesses might hâve 
their convenience furthered, even if the convenience of the court b-i 
exceedingly strained. 

We niust therefore go a step further before determining what lim- 
itation there is upon either rule 26 or rule 30. It is provided in rule 
26 that : 

"If it appear that aiiy such causes of action carmot be convenleiitly als- 
posed of together, tlie court may order separate trials." 

Under rule 30 no such provision for the convenience of the court is 
inserted. But it may be assumed that entirely distinct or separable con- 
troversies, even if contained in one set of pleadings, could be separat- 
ed upon the trial, and would resuit in a succession of trials, and, if nec- 
essary, in a succession of judgments or decrees, which could be set 
off or counterclaimed again.st one another in the issuance of exécution 
or the satisfaction of the judgment. 

There is nothing inherently impossible, therefore, and nothing for- 
bidden by the language of the rule ; but, on the contrary, the rule would 
seem to require and direct the union of varions litigations existing in 
equity up to the time of pleading, or, by amendment, up to the time of 
trial, bétween the parties to the litigation, and we hâve to consider 
what limitations must be observed in this particular application. 

[2] It is évident that the Suprême Court cannot by rule confer ju- 
risdiction, and that they hâve not intended so to do. It is évident that 
when they say "causes of action in equity," they mean only such 
causes of action as the court could entertain. We shall not attempt 
to classify or define the various causes of action of which the United 
States courts are given jurisdiction by statute, but for the purposes of 
this motion, and for the interprétation of the section, we shall con- 
fine considération to causes of action which could be heard by the 
same court as the one acting in a suit brought by a plaintiff for in- 
fringement of patent, occurring within this district. Surely a cause of 
action in equity between the plaintiflf and défendant, if both réside in 
this district, could not be brought in the United States court, unless 
it arises under the patent laws or some other statute of the United 
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States giving this court jtirisdiction. Manifestly, therefore, only sûch 
causes of action could be cognizable in equity under rule 26 in this 
court, and only such causes of action could be interposed by a de- 
fendant as counterclaims and set-offs to an action on a patent. 

It bas been uniformly held in this circuit and in many other courts 
of the United States, that an action brought under the patent laws 
cannot be made to carry with it violations of other rights, of which the 
court does not bave jurisdiction through diversity of citizenship, or un- 
der some other statute of the United States. National Casket Co. v. 
New York & Brooklyn Casket Co. (C. C.) 18.S Fed. 533. The new 
equity rules do not enlarge this limit. Rule 26, except as modified by 
the necessities of convenience, allows the joinder of as many causes of 
action as can be properly disposed of and covered by "a final judg- 
ment." But thèse are only such actions as could be brought sepa- 
rately, and rule 26 does not compel the union of dissimilar actions, nor 
the inclusion in one decree of a number of various kinds of équitable 
relief, with various sets of accountings. 

[3] By analogy, rule 30 seems to be intended to prevent useless liti- 
gation and to serve the convenience of parties by providing for the 
inclusion of as many causes of action (which the court of equity can 
entCitain within its statutory jurisdiction) as could properly be dis- 
posed of in one litigation, by cross-suits, and which could be included 
in the necessary injunction orders and by a complète accounting in 
one decree. Within reasonable limits of convenience, a charge of in- 
fringement of one patent right, with counterclaims alleging infringe- 
ment of three other patent rights related to the same subject-matter, 
and involving complications only to the extent of considering a larger 
number of claims, foUowed by a decree directing spécifie orders of in- 
junction, as the case may be, and with a complète accounting as to the 
causes of action, seems to the court to be, when properly used, within 
the intent and letter of rule 30. Such a suit could be tested only by the 
doctrine of convenience and possibility of handling suggested by the 
provision in rule 26. 

This seems to be in accord with the présent English practice as 
shown in the stated case of the Chameleon Patents Manufacturing Co., 
Ltd., V. Marshalls, Ltd., Reports of Patent, Design, Vol. XVH, No. 
19, decided June 13, 1900, in the High Court of Justice, Chancery Di- 
vision, in which an action for infringement and a counterclaim based 
upon copyright were disposed of in one trial. A case decided by Judge 
Dodge, in the District of Massachusetts, March 15, 1913 (Terry 
Steam Turbine Co. v. B. F. Sturtevant Co., 204 Fed. 103), bas to do 
with an application, under rule 34 (198 Fed. xxviii, 115 C. C. A. 
xxviii), to set up in a supplemental answer, a counterclaim which the 
défendant had not included in bis original answer. The counterclaim 
there otïered was a so-called équitable tort, and the application might 
bave been denied in the court's own discrétion, or on .jurisdictional 
grounds, even though we do not go so far as to repeat the statement 
that the second part of the language of rule 30, viz., the défendant 
"may, without cross-bill, set out any set-oflf or counterclaim," applies 
only to such counterclaim as is described in the mandatory portion of 
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the rule; that îs, a counterclaim arising out of the subject-matter of 
the transaction which is the subject-matter of the suit. 

Under the former practice, a cross-bill was for discovery or to give 
"full and complète reHef to ail parties as to the matters charged in the 
original bill." Stonemetz Printers' Machinery Co. v. Brown Folding- 
Mach. Co. (C. C.) 46 Fed. 851, citing Story's Eq. PI. § 389, and nu- 
merous cases. This ruling was followed in Stuart v. Hayden. 72 Fed. 
402, 18 C. C. A. 618 (affirmed 169 U. S. 14, 18 Sup. Ct. 274, 42 L. Ed. 
639), and in Jackson v. Simmons, 98 Fed. 768, at page 774, 39 C. C. A. 
514, and is correct in stating the scope of a "cross-bill" under the old 
rules. The new rule 30 not only thus does away with a cross-bill, but 
says that "without cross-bill" any claim which could be the subject of 
an independent equity suit shall be set out in the answer with the same 
effect as a "cross-suit," so as to allow a "final judgment" on the "origi- 
nal" and "cross-claims." Hère we hâve a deliberate use of new terms 
covering -any "independent suit in equity," to bave the resuit of a 
"cross-suit," and j'et to be pleaded "without cross-bill" (which is seem- 
ingly recognized as the old way of pleading). In the case of theTerry 
Steam Turbine Co., supra, the court seems to hold that the permissive 
way of pleading is no broader than the mandatory. If so, it is im- 
possible to give any purposeful meariing to the greater part of the para- 
graph. However, to go to the other extrême, and hold that ail causes 
of action in equity between the parties and within the court's juris- 
diction can be brought in and tried, is evidently not practicable, al- 
though the rule seems to be broad enough for this construction. Some 
restriction should be adopted (under rule 79, 198 Fed. xH, 115 C. C. 
A. xli) for gênerai limitation, and in each case the court must ulti- 
mately détermine what issues can be properly disposed of in "a final 
judgment" in the suit, and order severance accordingly. 

In the présent case, while difficulty is suggested by the nature of the 
subject-matter and the number of claims, it does not seem that for a 
trial without a jury greater difficulty would be found than in dispos- 
ing of four suits in what might be termed a séries, and there seems to 
be no reason, beyond the court's natural désire to simplify its work, 
for striking out the counterclaim in the présent action. If it should 
appear that some connection of events brings this counterclaim or the 
cause of action upon the defendant's patents into the category of mat- 
ters arising "from the same transaction" as the plaintifï's own cause of 
action, then assuredly the court should not force the parties into the 
possible position of having their rights in the future shut ofif by the 
mandatory language of the first part of the section. 

For ail thèse reasons, therefore, the motion will be denied. 
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ADAMS & WESTLAKE CO. v. PETEE GRAT & SONS, Inc. 

(District Court, D. Massachusetts. July 2, 1013.) 

No. 237 (C. C. 824). 

1. Patents (§ 328*) — Validity and Infkingbment — Signal Lamp. 

The Hamm patent. No. 651,782, for a signal lamp, covers spécifie Im- 
provements of construction, rather than any new prlnciple of construc- 
tion or opération, the eflticiency of the lamp in respect to prévention of 
blowing ont and prévention of sweating being due to its spécial form, 
and not to any conception of a new principle or of any generic feature 
of novelty; and while as a spécifie structure it discloses patentable 
novelty and Invention, Its claims must be limited to such structure. As 
so construed, held not infringed. 

2. Patents (§ 170*) — Construction of Claims — Improvement Patents. 

"When the Improved resuit accomplished by a patented devlce is due 
to a more exact or reflned application of old principles, care must be 
taken to limit the claims to those new features which give the better 
resuit. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 245 ; Dec. Dig. § 
170.*] 

In Equity. Suit by the Adams & Westlake Company against Peter 
Gray & Sons, Incorporât éd. On final hearing. Decree for défendant. 

Gillson & Gillson, of Chicago, 111., and Charles Allen Taber, of Bos- 
ton, Mass., for complainant. 
Richard P. ElHott, of Boston, Mass., for défendant. 

BROWN, District Judge. The bill charges infringement of letters 
patent No. 651,782, June 12, 1900, to William S. Hamm, for improve- 
ment in signal lamps. Claims 1, 2, 5, and 6 are in suit. 

"1. The comblnation, with a lantern, of an annular air-chamber depending 
therelnto remotely situated with référence to the burner and communicating 
with the combustion-chamber thereof, the said annular chaniber comprising 
au iuner imperforate and an outer perforated air-distributing wall, and being 
closed at its lower end and provided with àlr-inlet openings communicating 
with the external air, and the central passage of the annular air-chamber cou- 
stituting an escape-flue for the products of combustion, substantially as set 
forth. 

"2. The combination, in a lamp or lantern, of a casing or body having a 
séries of openings for the admission of air, a perforated cylinder withln the 
casing or body and secured thereto below the openings, and a cône attached 
to the perforated cylinder and passing through it and the top of the casing 
or body, substantially as set forth." 

"5. The combination, in a lamp or lantern, of a casing or body, a plate in 
the upper part of said casing or body, an internai cône extendlng above and 
below the said plate, a perforated cylinder connected to the base of the said 
internai cône, an outer cône above said plate, surrounding the internai cône, 
and extendlng above the same, said outer cône being open at the top, and 
a cap above said outer cône, the casing or body being provided, immediately 
below said plate, witli openings, substantially as set forth. 

"6. The combination, in a lamp or lantern, of a casing or body, and an 
air-chamber in its upper part conslsting of the plate 3, cylinder 8 and cône 10, 
said chamber extendlng into the casing or body and having a séries of open- 
ings for the admission of air from vi'ithout, and perforations for the exit of 
air into the casing or body, said air-chamber constituting meaus for deflect- 

*Por other cases see same toplc & § numeee in Dec. & Am. Dig3. 1907 to date, & Rep'r Indexes 
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iiig and qiileting the currents of air liefore tliey pass into tlie lantern, sub- 
stantlally as set forth." 

The spécification states that the invention relates particularly to 
signal lamps such as are employée! in connection with railway switches, 
although applicable to other lamps used in railway practice and for a 
variety of purposes. The lamp is intended for nse in the open air, 
and for exposure to varions températures. 

[1] One of the objects of the invention is to prevent "sweating," 
and thus préserve an unobstructed and brilliant light. A further ob- 
ject is to prevent the downward rush of air either under the top cap 
or through the openings provided to admit fresh air for combustion, 
tending to extinguish the flame. A further object is to prevent the 
choking up of the hot-air outlet by the heavier cokl air or otherwise, 
which also has a tendency to extinguish or smother the flame or ren- 
der it less brilliant. 

The patentée states that the lamp body is preferably made of Resse- 
mer Steel, of the gênerai character set forth in bis patent No. 549,314, 
November 5, 1895. This shows a cône (marked "10") arranged within 
the upper portion or section 2 of the lantern casing. In the présent 
invention a similar cône is employed, but the upper portion of the 
outer casing is differently shaped and the openings therein are differ- 
ently placed. The base of the cône is also carried down into the body 
of the lantern. The patentée says: 

"The sweating of the lenses is preveuted hy the iiirreased vohiiiie of cokl 
Aiv whlch eutei's the lantern through the perforations in the cylinder 8, thus 
insuring (as ncarly as possible) au even température on the inner and onter 
surfaces of the Inuip body and in the lenses, wbicli ci\n only be secured by 
keeping a sufticieut volume of cold air the température of which is sulistanti- 
ally that of the outer air between the inner surface of the lauip-hody and 
the central current of liot air froui the burner." 

"To obtain the necessary quanti ty of cold air within the lantern, it has 
been fouud necessary to carry the base of the cône 10 into the lantern. This, 
however, is not objeetionable, as it is apparent that within certain liuiits 
the nearer the base of the cône 10 is to the flame the more quickly will the 
liot air pass through the cône and out of tlie lamp under tlie cap 1. This 
rapid movement of the hot air will carry the wliole of it out of the lamp, 
leavlng none to mingle with the incoming cold air, and at the same time it 
will etï'ectuall,y prevent the cold air from passing down through tlie cône into 
the lamp, which would extinguish the flame or cause it to flicker aud reduce 
the power of the light." 

In the prior patented art is also the patent to Hamm, No. 592,705, 
October 26, 1897, in which référence is made to "sweating"; the 
patentée saying: 

"I hâve overcome this defect by constructing a lantern havlng a top-alr 
admission, the air descending within the globe and to a certain extent in con- 
tact therewith to the bottom of the globe and thence to the flame. Thus a 
current of air of the same température as that of the globe (which is that 
of the exterior air) is always in contact therewith, any déposition of moisture 
thereon being prevented," etc. 

The prior patent to Bourne, No. 569,572, October 13, 1896, shows a 
top-air admission, and it is said: 

"Such air descends within the globe close to the inner wall tiiereof, and 
being cool and descending rapidly protects the globe from the condensation 
of such vapors as are not carried off completely through the ventilator," etc. 
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Bourne also says : 

"One cause of the low efticiency of a lamp or gas flame as compared with 
the theoretical results wlilcli should be obtained from the use of a given 
quantity of an Illuminant of standard quallty Is the failure to remove iui- 
medlately and couipletely the products of combustion, whlch, especially lu 
lauterus, are returned sometimes and to some exteut to the point of com- 
bustion, thereby interfering with the proper supply of oxygen and occasioning 
imperfect combustion. Another cause, not only of low efliciency, but also 
of the fréquent extinguishment of the flame altogether In any structure, 
whether It be a lamp or a lantern or a room in which there is a ventilatlng- 
opening above the flame, Is the back draft which is sometimes establlshed, 
especially in the case of lanterns which are exposed to currents of air. It 
Is the ojjject of my Invention, primarily, to remove both of thèse causes of 
trouble by effecting the immédiate removal of the products of combustion 
and by preventing the possibility of back drafts. Incidentally to the attain- 
ment of thèse main objects I promote the supply of oxygen to the flame, so 
that the combustion shall be of the proper chanicter and a maximum of light 
obtained, prevent the accumulation of the products of combustion in the 
globe of a lantern or lamp, and consequently the deposit of watery and other 
vapors on tlie inside of the globe, which has hitherto been a serions ditti- 
culty, especially in the use of railroad, marine, and other signal lamps or 
lanterns in cold weather." 

A similar direction of the air ctirrent is described in the patent to 
Miller, No. 439,672, November 4, 1890: 

"The cool incoming air is drawn close to the glass, so that the température 
of the globe is kept dowu," etc. 

It does not appear, however, that Miller was specially concerned with 
the problem of preventing sweating, but rather with preventing dis- 
turbance of the flame by violent blasts or strong currents of air, and 
with regulating the draft of incoming air and directing the entrent of 
air to the sides of the globe, in order to keep the température of the 
glass low. 

The patent to Richardson, No. 72.542, December 24, 1867, and to 
Thomas, No. 402,204, April 30, 1889, bave also been brought to the 
attention of the court. 

It is apparent that at the date of the invention of the Hamm patent 
in suit there was no novelty in the expédient for guarding against 
sweating, which consists in introducing air at the top of the lantern 
into an annular air-chamber surroundijig a central draft-tube through 
which the products of combustion escape, and delivering the air from 
the said annular air-chamber adjacent to the upper part of the inner 
surface of the wall or body of the lantern, so that the freshlv admitted 
air may flow down the inner surface of the lantern body. The state- 
ment of defendant's expert to that effect seems fully justified. 

Furthermore, the necessity of removing the products of combus- 
tion was obvious and had been expressly referred to in the Bourne 
patent, in language which has been above quoted. 

It is conceded by the complainant that the patent does not state a 
correct sciéntific theory of the cause of sweating in lamps. The com- 
plainant's brief states : 

"Whlle it is true that Hamm dld not hâve a seientifically correct theorv 
as to the cause of the sweating in lamps, supposing it to be caused by the 
coudensfltinn of moisture carried in by the air, wheu in fact it arises from 
206 F,— 20 
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the condensation of water vapor generated dlrectly by the combustion, never- 
theless he did provide an adéquate remedy. That there was moisture within 
the lamp body, wliich became condensed upon its walls when the aseending 
vapors mixed with the ineoming air, he knew, and hls Invention in part 
consisted In means for successfully preventlng thls admlxture." 

Also: 

"It uiattors not that he thought It necessary to keep the walls cool, while 
in t'aot the thing to be accomplished was to prevent the vapors" (i. e., from 
combustion) "from being cooled by contact wltli tUe walls." 

Complainaiit's expert Crew says on rebuttal : 

"In order to separate thèse two bodles, the aseending column of water 
vapor and the glass wall, we mlght use a glass chiumey, and this bas some- 
times been donc; but the slmpler and superior inethod is to Introduce the 
air whieh is needed for combustion lu sueli a way that it will flow in a 
steady, uniform, continuous, well-dlstributed stream of 'dry' air between the 
wall of the combustion-chamber and the column of aseending products." 

Apparently, then, the devices of the prior art involved the same 
principle of separating the glass and products of combustion by means 
of a sheet of air enveloping the globe. It is urged, however, that in 
the lamp of the Hamm patent there is also a région of dead air, be- 
tween the descending curtain of air and the aseending products of 
combustion, a région of air whose motion is insignificant compared 
with the steady flow of dry air over the lens or the aseending flow 
of combustion products, and that this is secured by a depending cylin- 
der, extending some distance below the point at which fresh air is ad- 
mitted to the combustion-chamber, combined with a horizontal velocity 
of the air as it is being admitted to the combustion-chamber. 

It is said to be characteristic of complainant's device that the air 
which issues from the air-chamber is quite widely separated from the 
nearest of the escaping products of combustion, and that the function 
of the lower portion of the conical structure is to make such sépara- 
tion. The spécification states: 

"The lower end of the eyllnder 8 being imperforate, the entering air cur- 
rent pours dlrectly into the lamp when deflected downward by the plate 3." 

After considering the complainant's contention, I am of the opin- 
ion that the features of directing the ineoming air to the sides of the 
glass, thus separating by a curtain of air the glass and the aseending 
products of combustion, and also the separating of the ineoming cur- 
rent of air from the aseending products of combustion by a depending 
cylinder, were features of the prior art. 

It was, of course, fundamental to guard against gusts that might 
enter the globe or combustion-chamber, either from the air-inlets or 
from the chimney or outlet for products of combustion, and extinguish 
the flame. So far as this feature is concerned, it may be said that the 
testimony that the complainant's lamp does not blow out shows merely 
that the entrance and exit are better guarded than other devices, and 
upon this question the devices of the complainant and défendant are 
to be compared with référence to the spécial structures, rather than to 
any novelty in principle. Upon this question, also, the patent to 
Thomas, No. 402,204, April 30, 1889, and the patent to Miller, No. 
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439,672, seem to hâve spécial relevancy, though apparently thèse pat- 
ents are not concerned directly with the problem of sweating. 

Giving due weight to the évidence as to the efficiency of the com- 
plainant's device, in respect to the prévention of blowing out the flame 
and the prévention of sweating, this appears to be due to its spécial 
form, rather than to any conception of a new principle, or of any 
generic feature of novelty. 

The unpatented art, which includes the Watts tail marker lamp, the 
Bessemer steel switch lamp, the Bessemer steel switch lamp with flat 
open cap, and the masthead lamp, as well as the patented art, shows 
that the success of the lamp of the patent in suit is due to spécifie im- 
provements of construction, rather than to any new principle of opéra- 
tion or construction. The différences are in degree rather than in 
kind. 

The fact that the défendant has succeeded in attaining resuhs sim- 
ilar to those attained by the patentée in a case of this kind is a very 
slight indication of infringement. 

[2] When the improved resuit is due to a more exact or refined 
application of old principles, care must be taken to limit the daims to 
those new features which give the better resuit; otherwise one who 
has made what is perhaps the best application of old principles may 
lay too broad a claim to the use of that which other improvers are also 
at liberty to apply. 

Much stress is laid by complainant upon the argument that the pat- 
entée produced a new resuit. This is somewhat misleading. It is 
not broadly new, as we hâve seen, to control the force of the wind 
by air-chambers which quiet the gusts, to direct the air-current to the 
wallof the lamp, and to so separate the entrance and exit that the 
vapors shall not mingle. Better results of this kind are not such re- 
sults as lead to the inference of any new mode of opération. To do 
the old thing better does not necessarily involve patentable novelty. 

The cortiplaînant's supplemental brief cites many authorities upon 
the question of invention. It may be conceded, however, that the 
lamp of the patent in suit as a spécifie structure involves patentable 
novelty. The difficulty in the présent case is in finding any new prin- 
ciple of opération, or a resuit new in kind, as distinguished from an 
improved resuit, due to a better and more careful application of old 
principles. 

The complainant's contention, that if a device gives a new resuit it 
is immaterial that the inventor may hâve had an erroneous theory of 
opération, is fully recognized in Combustion Utilities Corp. v. Worces- 
ter Gaslight Co. (C. C.) 190 Fed. 155, 159, which présents questions 
somewhat analogous to those in this case. 

The expression "new resuit" is not exact. The kind or degree of 
improvement may be so great as to justify the expression, or of such 
character that we may call it a mère improvement in resuit — not new, 
but better. The case cited seems to me to illustrate a case on one side 
of the line, and the présent case to fall on the other side of the line. 
The difficuUy of drawing such a line, and making a judgment upon a 
question of this character, is fully recognized. I àm of the opinion, 
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however, that in the présent case the burden rests upon the complain- 
ant to show that there is involved in the device of the patent in suit 
some new mode of opération or some novelty in principle or in ap- 
pUcation of principle, in order to invoke the doctrine of équivalents 
to such an extent as to bring the defendant's device within the claims. 

From the testimony of the complainant's witnesses as to a "balanced 
draft," it seems quite probable that the efficiency of complainant's 
lamp dépends largely upon proportions and adjustments not referred 
to in the patent, and not claimed. In vievv of the prior patents to 
Hamm, and of the prior patented and unpatented art, I am of the 
opinion that the claims of the présent Hamm patent in suit must be re- 
garded as for spécifie structures operating upon gênerai principles 
which are open to other inventors to apply ; that the claims in suit are 
each and ail limited to spécifie constructions substantially like those 
shown; and that, so limited, they are not infringed. 

In reaching this conclusion I by no means désire to depreciate the 
value of the improvements made by Mr. Hamm in the practical art. 
It must be remembered, however, that what he had disclosed, both of 
structure and of principle, in his prior patents, cannot be protected 
under the présent patent, and that so far as this patent is concerned 
others are entitled equally with himself to profit by his experiments 
and to improve upon his disclosures, which form part of the prior art. 

The defendant's air-chamber bas features which resemble the air- 
cham.ber of Watts more closely than Hamm's. Watts bas a single row 
of perforations disposed horizontally, the défendant a double row dis- 
posed horizontally, the air-discharge being downward in both, while 
Hamm, in his patent No. 592,705, had a single row of vertically dis- 
posed perforations, and in the patent in suit a vertical perforated 
screen. Défendant bas a depending part, but this does not bave the 
function of discharging the air laterally against the wall of the globe. 
It also serves to better perform a function not referred to in the 
patent in suit, but to some extent involved in Hamm's structure — the 
séparation of the inlet and the outlet. 

Thèse dififerences are not merely colorable évasions, but considered 
as structures defendant's lamps may be regarded as new combinations, 
borrowing both from Hamm's prior patents and from other inventors 
of the prior art. 

I am of the opinion that the claims in suit are valid, but in view of 
the prior art are so limited that they are not infringed. 

Tlie bill will be dismissed. 
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In re AMERICAN FIBRE REED CO. 

In re NEW ENGLAND CHAIR 00. 

(District Court, E. D. Kentuel^y. Jnne 19, 1913.) 

Nos. SSl, 8,'',2. 

Bankruptcy (§ 178*) — Tbansfeb of Accounts^Sale ok Pledge — USURT. 

Bankrupts, being Iroiii tlme to tinie in need of nione.v. made out lists 
of accounts owln^; to them h.v customers aud presented the sauie to inter- 
vener, whicli, if tlie accounts were acceptalsle, advaiiced to tlie banli- 
rupts 75 per cent, of the face value thercof, and tlie accounts on tlie booli.s 
of tlie conipaii.y were stamped as sold to Intervener. Under the contract 
and in practice the accounts weve collected in the nanie of the baukrupts 
in the rejîular course of business, and the proceeds turned over to au 
euiployt>, who was attorne.y in fact for both parties, and who at once 
transniitted the sauie to intervener. If tlie account was promptly pald, 
intervener at once took froui the suin reniitted the 75 per cent, of the 
face of the account, aiso 5 per cent, discount therefrom if the account 
was to run 120 days, or a less amonnt accordlng as the time for maturity 
was shorter. and reniitted the balance to the bankrupts; Intervener be- 
Ing entitled, however, to withhold such remainder to malîe good accounts 
lu default or where the deltor had beconie Insolvent, in which event, 
or in the event of noiipaynient «f any account at maturity, the bank- 
rupts obligated theinselves to repurchase the account withln five days 
after receipt of notice. Held, that such transaction was not a sale of the 
accounts, but a pledge thereof a.s seeurity for money advanced. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 221, 264- 
274, 28.3, 284; Dec. Dig. § 178.*] 

In Bankruptcy. In the matter of consolidated bankruptcy causes of 
the American Fibre Reed Company and the New England Chair Com- 
pany, bankrupts. On exceptions to the master's report on the inter- 
vening pétition of the Home Bond Company. Report confirmed. 

The following is the report of Spécial Master D. W. Lindsey : 

ïhe Home Bond Company, by its intervening pétition filed in the above- 
styled proceedings in bankruptcy pending in this court, a.sserts claim, as the 
owner, of certain sums of niouey alleged to be in the hauds of H. V. Mc- 
Chesney, the trustée of said bankrupt estâtes, which claiui is contested by the 
trustée. ïhe contention of the intervening petitioner is that under the ternis 
and provisions of two certain contracts with the said bankrupt corporations, 
respectively, the one witli the New England (^^hair Company, dated Marcli 
6, 1911, and the other with the American Fibre Reed Company, dated Novem- 
ber 9, 1911, It bought froni each of said corporations certain accounts owing 
to the corporation, and that, thèse bankrupt proceedings having been instl- 
tuted by the pétitions iiled February 2, 1912, and said H. V. McChesney hav- 
ing been by order of this court appointed custodian and afterwards the trus- 
tée of the said bankrupts' estâtes, he proceeded to and dld collect certain 
of the accounts as alleged to hâve been purchased by the petitioner from the 
bankrupt corporations respectively, and now has tlie money so collected by 
him in hls possession as trustée as aforesaid; that the purchases of such 
accounts by the petitioner from the New England Chair Company were be- 
tweeu the dates of April 26, 1911, and November 16, 1911, inclusive, and from 
the American Fibre Reed Company between November 18, 1911, and Janu- 
ary 24, 1912, Inclusive; and that the amounts of such accounts so collected 
by the custodian and trustée from the New England Chair Company ac- 

•For other cases see saïue topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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counts was §2,571.37 and from the American Fibre Reed Company accnnnts 
was $2,358.32. 

ïlie défense Interposed by tlie trustée rests primarily upon tlie contention 
that tlie transactions between the petitioner and the bankrupt corporations, 
respectively, were not the buying by the former from the latter of the ac- 
counts, but were in substance and efCect and in fact notliing more or less 
than the pledging of the aecounts by the latter to the former for a loan, 
in each instance, of a certain per cent, of the face value of the aecounts 
and at the usurious rate of not less tlian 24 per ceut. per annum interest, 
with the right and duty retained and devolved upon the bankrupt corpora- 
tions in their own names and at their expense to collect the aecounts, tho 
proceeds in each instance to be applied first to the payment of the amount 
advanced and loaned by the petitioner to the bankrupt and the stipulated 
interest thereon, and the "remainder" of the amounts collected being the 
property of and to go to the bankrupt corporation or for its benefit; that 
the petitioner has since thèse proceedings in bankruptcy were instituted it- 
self collected a number of said aecounts, and now has in its hands the uionoy 

arising from such collections, amounting to .f , and also has a large 

number of the aecounts uneollected, amounting to $ — ■ ; and tliat if a set- 

tlement of the transactions is made between the petitioner and the bank- 
rupt corporations, or the trustée, under the said contracts, upon a légal and 
équitable basis and purged of usury, but a very small sum, if anythiug, will 
be coming to the petitioner upon the surrender to the trustée of ail uneol- 
lected aecounts. 

ïhe two contracts, copies of which are exhibited, are upon printed forms, 
are identical in every respect, except as to their dates, and that the one is 
with the New England Chair Company and the other with the American 
Fibre Keed Company, and it was adniitted by counsel for both parties in 
the argument, and is practically stated in the agreed facts, that in each in- 
stance oC the alleged purchase of aecounts by the intervening petitioner from 
the bankrupt corporations the transactions were had and made uudev the 
terms and conditions of said contracts respectively. The case is submitted 
to the spécial master upon the pleadings and exhibits and the agreed state- 
ment of facts flled, with the agreement in writing filed that the affirmative 
matter cOntained in the trustee's response to the intervening pétition and 
amended pétition is controverted of record, aud after argument by counsel. 

The question flrst to be considered is whetlier the transactions had be- 
tween the intervening petitioner and the bankrupt corporations, under the con- 
tracts exhibited, were sales by the bankrupts to the petitioner of the aecounts 
involved, or in the nature of pledges of such aecounts as security for moneys 
advanced or loaned thereon to the bankrupts. ïlie following cases oited in 
thé brief of counsel for the trustée, to wit : Bright v. Wagle, 3 Dana (Kv.) 252 S 
Boli V. Irwin & Son, 51 S. W. 444, 21 Ky. Law Bep. 367; McKibben v. Diltz, 
138 Ky. 684, 128 S. W. 1083, 1085, 1086, 137 Am. St. Rep. 408— are in point as 
illustrative of the extent to which the courts hâve gone in holding that an 
instrument, purporting on its face to be a deed or bill of sale, is In effect 
in the nature of a mortgage or as security, and not a sale. And that tlie 
courts will pénétra te devices used to cover up or conceal usury is well il- 
lustratëd by the case of Missouri Valley Life Ins. Co. v. Kittle (C. C.) 2 Fed. 
113, where, quoting from the syllabus, it Is said : "Any agreement, device, 
or shift' to reserve or take more than the law permits for use of money 
loaned is usury, and whèther by such means more tlian the légal ratebf iu- 
tei'est has been contracted for is a question of fact, to be collected from thé 
whole of the transaction as it passed between the parties." 

Àâ Was said by the Kentucky Court of Appeals in Edrlngtou v. Harper, 
3 J.!. J. Marsh. 354, 20 Am. Dec. 145: "It Is often very difflcult to descrim- 
inatè between mortgages and conditional sales. Every case must be de- 
teijrQÎnéd by a considération of its own peculiar circumstances, and it is proper 
tliat np spécifie rules should be defined for distinguishing mortgages from 
conditïôniii sales: otherwlse, the usurer, with the rules before him, %vould 
beablcto- évade the laws agalnst usury, and oppress the necessitous with 
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impunity." And again on page 355 of ?, .T. J. Marsh. (20 Am. Dec. 145) : 
"ïhe intention of tlie parties is the only tfue and iufallible test. That is 
to be collected froni the condition or conduct of the parties, as well as froœ 
the face oï the written contract." And again : "The fact that the real trans- 
action between the parties was a borrowing and lending will, wlieuever or 
however it shall appear, sliow that a deed, absolute on its face, was intended 
as a security for money ; and whenever it can be ascertained to be a security 
for uioney it is only a mortgage, however artfuUy it may be dlsguised." ïo 
tlie sanie efCect in substance is the ruling of the court in Baldwin v. Crow, 
<S6 Ky. 679, 7 S. W. 146. And that such ruies apply for the construction of 
the contracts in question cannot well be doubted. 

ïo distinguish a sale from other transfers of property, it is said in Cye. 
vol. 35, page 27 : "The essence of a sale is the transfer of the property in 
the thing from seller to buyer. The éléments whieh distiugulsli a sale from 
other transfers are: (1) That the transfer is of the property; that is, of 
the gênerai or absolute property, as distinguished from a spécial property ; 
and (2) that it is for a priée." And again, in the same volume, pages ,39 and 
40: "If, however, there is a right reserved by the buyer to demand and en- 
force repayment, the transaction is not a sale, but in the nature of a mort- 
gage." And the author cites in the note the case of Eobinson v. Farrelly, 
10 Ala. 472, as liolding: "When the vendee retains tlie right to demand re- 
liayment of the vendor, notwithstanding the purchase, it is conclusive to 
show that the transaction was intended as a security and not a sale." 

In the light of the authorities cited, the intention of the parties is to gov- 
ern, and that intention is to be ascertained from the contract and tlie con- 
duct of the parties in the transactions thereunder. In the agreed statement 
of facts, and in the argument of counsel, it was agreed that ail of the ac- 
counts Involved In tliese transactions between the petitioner and the bank- 
rupt corporations were accounts that were due in 120 days, and that the 
amount retained or collected thereon as interest (called in some places serv- 
ice charge) was at least at the rate of 24 per cent, per annum. In arrlving 
at the proper construction of the contracts, the accounts will be considered 
of the 120-day class as set out in the flrst paragraph of the contracts, and 
the discounts or interest charges accordingly. Under the provisions of the 
contracts, and as the business was coiiducted by the parties up to February 
2, 1912, when bankruptcy proceedings were commeuced, the transactions were 
as follows: 

The Chair Company, or the Eeed Company, as it happened to be, styled in 
the contract the flrst party, being from tinie to time in need of money, ou 
such occasions made out a list or Inventory of accounts owing to it by its 
customers for goods sold and presented the same to the Home Bond Com- 
pany, styled in the contract the second party. If the second party founC 
the accounts acceptable to it, it then advanced or paid to the first party 75 
per cent, of the face value of the accounts, and the accounts on the books 
of the latter were stamped as sold to the second party. The accounts were, 
under the terms of the contract and in practice by the parties, collected in the 
name of and by the flrst party in the regular course of its business, and the 
proceeds were by tlie flrst party turned over to its paid employé, who was 
mutually acceptable to the parties, and was the attorney in fact for both par- 
ties, and who at once transmitted the proceeds of the collection of the ac- 
count to the second party. If the account was promptly paid In the 120 
days, or when due, the second party at once took from the sum so reniitted 
to it tlie 75 per cent, of the face of the account, whicli had been paid, or 
loaned, by it to the second party, and also the 5 per cent, discount from the 
face of the account, and the remainder of the proceeds of the collection it 
at once remitted baek to the first party. However. the second party had 
the right to withhold such "remainder" to make good some other account in 
default or where a debtor for an account had become Insolveut. But if the 
account was not promptly paid and accounted for as above stated, when due, 
then an additional discount or interest charge on the face value of the ac- 
count for such overtime, according to the schedule of rates prescribed in the 
contract, was made by the second party and also deducted from "the remain- 
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lier" belonging to tlie first party. And where the aebtor of an account had 
become iusolvent, or iti the eveut of tlie iioiipaynieut of any aceount at ma- 
tiii-ity, by the contra cit. the first party covenauted and obligated itself "tu re- 
IJurcbase said account within five days aftcr receipt of written notice th<'reof.'" 

In ail this vve tind wauting what bave becn delii>ed to be the essontial 
éléments of a sale: (1) 'l'here was no transfer of the absolnte iiropcrty in 
the acconnts. The accounts were to be, and were, so far as the transac- 
tions were carried ont, coUected by the first i)arty, the alleged seller, and 
at its costs and expense. The absolnte property in the accounts was not 
transferred, because the second party only acquired the riglit to bave or tako 
froui the proceeds of the account the amouut it had advanced thereon and 
its stipulated usurious interest, and the reniainder of the proceeds repre- 
sented an interest in the account which by the contract the first party had 
at ail times retained, and was to go to it or for its beneflt. The fact tbat 
the entire proceeds of the collection was to be and was reuiitted to the sec- 
ond party, and the reniainder then renntted back to the first party, can in 
no sensé alter or réfute or disguise the fact tbat tlie latter at ail finies had 
to that estent a property right in the account. (2) No definite t>rice was 
fixed as the purchase priée, and again there was reserved by the alleged 
buyer the right to deniand and enforce payuient, not of the face of the ac- 
count, but only repaynient if the 75 per cent, advanced and tbe stipulated 
usurious interest, which from the authorities, supra, "is conclusive to show'' 
that the transfer of tbe accounts was not a sale, but in the nature of a mort- 
gage. On the otber liand, we hâve as indicative of a loan a definite aniount 
to be advanced on eacli account according to tlie time at wliich it became 
due, with the obligation for the repaynient of tbat suni witli interest at a 
rate four times tlie légal rate, and that regardless of whether the account 
is paid or not. 

It is plain to be seen that the only money furnislied, or which tlie second 
party was in any sensé called upou or obligated to furnish, whether called 
a i)aynient or a loan, on the accounts, was the 75 per cent., or $75 on the 
.SlOO, of the face of the accounts, and tbat ail the second party was entitled 
to reçoive baclî, whether froui the collection of the acconnt, or from its re- 
jinrchase by the first jiarty, was tbe ip75 on tlie $100 of the face of tlie ac- 
count, the only aniount it had furnislied, plus the discount or interest charge, 
which was at the rate of 20 per cent, per annuni, or H% finies the légal rate 
on the money so furnislied, if the account was paid at maturity, and, accord- 
ing to the statenient of agreed facts, amountiug, in the actual transactions 
as had. to not less tlian 24 per cent, per aununi, or four finies the légal ra.te 
on said amouiit. There are very niany ternis and conditions in the contract 
to which no référence has been niade, because tlieir pnrpose seenis only to 
be to provide guaranty and security to the second party of the perfonnance 
by the first party of the contract, and serve in some degree only to disguise 
tbe real transaction. 

In the light of the authorities above quotcd, It is tlie opinion of the spécial 
master, quite évident, from the provisions of the contract and the conduct 
of the parties tbereunder, and it is so by him held, that the contracts were 
not sales of the accounts involved liy the respective bankrupt corporations to 
the petitioner, but transfers of the accounts as security. According to the 
agreed statenient of facts, the Indiana statute, like tbe Kentucky statute, fixes 
6 per cent, per annuni as the légal rate of interest; and wbile the Indiana 
statute perniits interest up to 8 per cent, to be contracted for in writing, it 
provides that, if over S per cent, be contracted for or collected, ail over 6 
per cent, is forfeited. And in both .states sucli excess of interest may be re- 
lieved against, and. If paid, recouped. It is immaterlal, therefore, whether 
the contracts in question were made In Indiana or Kentucky. Therefore, in 
the settlement of thèse transactions between the petitioner and the trustée 
of the bankrupt estâtes, the saine sliould be purged of ail iisury ; and the pe- 
titioner, the Home Bond Company, be treated in this proceediug as a ered- 
ifor of Ole bankrupt corporations with security for its debt. 

A claiui is asserted by the petitioner for the sum of i|>140.34, being the ag- 
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gregate of certain items of court costs, expansés, attorney's . fées, etc., ex- 
pended by it to enforce the payaient of some of tlie accounts coUected by it. 
That such costs and expenditures were incurred and paid by tlie petitioner 
does uot seem to be questioned in the response of the trustée ; but for that 
offlcer it is siuiply contended that the costs were inCurred and expenditures 
niade by the petitioner after the appointment and qualification of the custo- 
diau on April 9, 1912, and that by reason of the filing of the pétitions iu 
bankruptcy, and the appointment and qualification of the custodian of the 
bankrupt estâtes, the right to collect said accounts passed to the custodian. 
and that thereafter the right o£ petitioner to uiake such expenditures ceased. 
Although the contract is silent as to when or under what circumstances the 
petitioner was authorized to incur such costs or liahility, or in fact to make 
collection of any of the accouuts, yet under the ternis olE the eightli clause iu 
tlie contracts it seems to be conceded that petitioner could einploy counsel or 
cause légal action to be instituted to enforce the paymeut of any of said 
accounts, or an,y part thereof, either in its own nanie, or in the name of the 
lirst party ; and the clause certainly does provide that "in either case" immé- 
diate payaient shall be made by the flrst party to the second party of "ail 
court costs, expenses, and attorney's and stenographer's fées" which may be 
by the latter expended in such proceedings. It is not averred in the pleadings, 
uor is it made to appear in the agreed statement of facts, when petitioner 
incurred the costs, fées, and expenses for which this claim is made; but it 
seems that thèse liabilities were incurred by the petitioner in the effort to 
reduce to nioney the accounts, which, in the view taken by the spécial mas- 
ter, constituted a security to it for its claim against the bankrupt, and the 
spécial master is of opinion that under ail the circumstances of this case this 
claim should be allowed to the petitioner. 

The petitioner also sets up claim against the trustée for the snm of ?S00, 
being $100 per month from March 16 to October 12, 1912, inclusive, paid by 
it to E. Manning, who in the sixth clause of the contract was by the bank- 
rupt appointed attoruey in fact to reçoive remittantes in payaient of the ac- 
couuts embraced in thèse transactions and transmit the sanie to the peti- 
tioner. The avernient In the pétition is that $100 per month was a reason- 
able charge, that under the provisions of said sixth clause of the contract 
tlie bankrupt was to pay him, but, failing to do so, the petitioner was com- 
pelled to make such paymeut. From the trustee's respouse and the agreed 
statement of facts it appears in substance that during the coutinuance of the 
contracts hère involved between the petitioner and the New England Chair 
Company and the American Fibre Reed Comiiany, respectively, said Manning 
was the treasurer of the New England Chair Company and its bookkeeper, and 
assistant secretary of the American Fibre Reed (,'onipany and its bookkeep- 
er, and was in each of said contracts appointed by the company by whom he 
was employed the attoruey in fact as stated; that for ail his services while 
so employed by thèse companies, including such as he rendered as such at- 
toruey in fact, he was to reçoive a regular salary, and the same was paid to 
him by the Chair Company, until the business was taken over by the Reed 
Company, and theii by it up to April 9, 1912, when the custodian took charge 
of the bankrupts' estâtes, with the exceiition of the two weeks Just prior to 
April 9, 1912, aud that two weeks' salary is owing him from the Reed Com- 
pany ; that from April 9, 1912, to Hepteiuber, 1912, said Manning was in the 
employ of the custodian as clerk, and llkewise from .Septemher, 1912, until 
January, 1913, he was in the employ of the trustée as clerk, and his salary 
iu such employments has been paid him out of the bankrupts' estâtes. 

There is no averment in the petitioiier's pétition of what, if any, services as 
such an attorney in fact was rendered by said Manning, during the time 
from March 16, 1912, to November 12, 1912, or any part of it, uor can it well 
be seen how he could hâve rendered any service in that eapacity, inasmuch 
as the record in this case shows that after his appointment the custodian and 
theu the trustée has been receiving ail collections of the accouuts made, ex- 
cept such as hâve been coUected by the petitioner, and it was impossible for 
said Manning to hâve received any such collections as such attorney in fact 
or made trausmittance thereof to petitioner. In the opinion of the spécial 
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master, this claim of tlie petitîoner should be and the same is disallowed, as 
is also the application of the petitioner for allowance of his attorney's fee in 
this proceeding. 

The United States Suprême Court, in the case of Sexton v. Dryfus, 219 U. 
S. 343-345, 31 Sup. Ct. 256, 55 L. Ed. 244, announced the rule that the date 
of the filing of the pétition is the date, in ail cases, at which the affairs of 
the bankrupt are supposed to be vvound up, and that the rule applies in 
the case of secured as well as unsccured creditors. Subsection 'li'' of sec- 
tion 57 of the Bankrupt Act provides: "The value of securities held by se- 
cured creditors shall be determined by converting the same into mouey ac- 
cording to the terms of the agreement pursuant to which such securities werc 
delivered to such creditors or by such creditors and the trustée, by agree- 
ment, arbitration, compromise or litigation, as the court may direct, and 
the amount of such value shall be credited upon such claims, and a divideud 
shall be paid only on the unpaid balance." Act July 1, 1808, c. 541, 30 Stat. 
560 (U. S. Comp. St. 1901, p. 3443). 

The antagonistic attitude of the parties as to their respective rlghts un- 
der the contracts involved lias brought the subject luto court, aud the ef- 
fort must be to adjust matters between them as near as may be to thèse 
requirements. Instead of stating the account between the parties as of Febru- 
ary 2, 1912, the date of the flliiig of the pétition in bankruptcy, the parties 
seem from the agreed stateuieut of facts to liave coutemplated the date of the 
tiling of such agreed statement, and to hâve iucluded interest ou some of 
the items to that time. No iu.1ustiee can be seen in this, provlded interest is 
computed on both sides of the account. Upon that idea the spécial master 
states this account between the Home Bond Company and the trustée, based 
upon the agreed statement of tacts as follows: 

Accordlng to the iigreed statement ot the facts the total amount of dis- 
count or interest charge rctained hy the Home Bond Company, on accoui'its 
of the New England Cliair Compiiny, collected through the attorney in fact, 
E. Planning, being at the rate of at least 24 per cent, per annum upon the 
75 per cent, of the face of sucli aceounts, advanced or paid on such accoiuits 
from the time of such advance or payment to the time of the collection of 
the account anrt remittanee to tho Home Bond Company: 

Amount to $4,128 96 

Only one fourth of such sum woiild be the légal interest 1,032 24 

Leaves as due trustée for usury in sum retained $3,096 72 

Interest at 6 per cent, for one year on this sum 158 80 

Agreed amoinit of the "réserve" from such acconnts d<ie the Chair 

Company and now in liands of Bond Company 978 64 

interest at 6 per cent, for one year on this snm 58 71 

Total due by Bond Company on aceounts of Chair Company $4,292 8T 

By 75 per cent, of $2.845.88, Chair Company acconnts 

collected by the trustée $2.134 41 

By 6 per cent, interest thereon for one year 128 06 

By 75 per cent, of $2,364.35, Chair Company acconnts 

nncoUected 1,773 26 

By 6 per cent, interest thereon for one year 106 39 4,142 12 

Balance due by Bond Company to trustée on Chair 

Company account $ 150 75 

The ilmount of the discount or interest charge retained by the Home Bond 
Company on aceounts of the American Fibre Reed Comiiany, collected through 
the attorney in fact, E. Manning, being at the rate of at least 24 per cent, 
per annUm upon the 75 per cent, of the face of such aceounts advanced or 
paid on such aceounts, from the time of such advance or payment to the 
time of the collection of the account and its remittanee to the Bond Com- 
pany : 
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AiBûimts to , $ C79 35 

Oiily one fourth thereof would be légal interest 169 83 

Leaves due trustée for usury in sum retalned $ 509 52 

a per cent, interest on sauie for seven montlis — 17 85 

Agreed amount of "réserve" due from accounts of Keed Company 

collected by Bond Company and now in its hands l,2(!ô "X 

6 per cent, interest on same for seven nionths 44 .'51 

$1,837 06 
By 75 per cent, of $2,409.25, Reed Company accounts 

collected by trustée |1,806 93 

By per cent, interest on same seven months 38 05 

By 75 per cent, of ifG16.ô6, Reed Company accounts un- 

collected , 402 42 

By G per cent, interest on same seven nionths 10 17 2,323 57 

Balance due from trustée to Bond Company, aceount Reed Cora- 

. pany accounts $ 486 51 

Deduct amount due trustée from Bond Company on Chair Com- 
pany accounts 150 75 

Leaves due Bond Company from trustée on both accounts $ 335 76 

To which add amount allowed }3ond Company for court costs, at- 
torney's fées, etc 140 34 

? 576 10 

Duffin, Sapinsky & Duffin, of Louisville, Ky., for Home Bond Co. 
Brown & Nuckols, of Frankfoft, Ky., for the trustée. 

COCHRAN, District Judge. Thèse causes are before me on ex- 
ceptions filed by the Home Bond Company to the report of Référée 
Lindsey, as spécial master herein. The matter with which the report 
has to do is the relation of that company to certain accounts in favor of 
the bankrupts, some of which hâve been collected by the trustée herein, 
and some by the company. The latter claims to hâve been the owner 
of the accounts when collected under written contracts of purchase. 
This claim the trustée contests. Its position is that the company mere- 
ly had a lien thereon for certain loans made by it to the bankrupts and 
légal interest thereon from the dates of the respective loans. The spé- 
cial master has upheld this position, and stated the accounts between 
the bankrupts and the company on this basis. It is of this action that 
the company complains by its exceptions. 

The contract between the bankrupt, the New England Chair Com- 
pany, and the company, is in words and figures as follows : 

"This agreement, made this 6th day of March, 1911, at Indianapolis, Indi- 
ana, by and between New England Chair Company, hereinafter called first 
party, and the Home Bond Company, liereinafter called second party, wit- 
nesseth: That for one dollar ($1.00) and other good and valuable considéra- 
tions, each to the other paid, receipt whereof is hereby acknowledged, the 
parties hereto hâve agreed and do hereby agrée as follows : 

"First. That said .second party shall buy from said first party ail accepta- 
ble accounts tendered to It by said flrst party and pay therefor the face value 
thereof less the followlng discounts : One per cent, on accounts that are paid 
wlthin fifteen days. Two per cent, on accounts that are paid wlthin thirty 
days. Three per cent, ou accounts that are paid within sixty dajs. Pour 
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per cent on aecounts that are paid wlthin niiiety ûays. Five per cent on 
accounts that are paid wlthin one hiindred and twenty days. Six per cent, 
on accounts tliat are paid witliin one lumdred and fifty days. Seven per 
cent, on accounts tliat are paid wltliin one hundred and eighty days — siibject, 
liovvever, to tlie ternis of this and any subséquent wrltten agreenient exe- 
cnted by the parties liereto. 

"Second. That the said party shall pay: Sereuty-ei.sht per cent, on tliirty 
day accounts. Seventy-seven per cent, on sixty day accounts. Seventy-six 
per cent, on nlnety day accounts. Seventy-flve per cent, on one liundred and 
tvventy day accounts. Seventy-four per cent, on one liundred and fifty day 
accounts. Seventy-three per cent, on one liundred and eighty day accounts — 
upon delivery to and acceptance of such accounts duly assi.srned to the party 
of the second part, and the reniainder, less discount and déductions talîen by 
the debtor, shall be paid imniedlately after the collection of the account by 
the second party : l'rovlded, liowever, no paynieut of the remalnder slîall be 
made while any of said accounts are in default. 

"Third. The first party shall properly asslgn and dellver to said second 
party ail accounts purchased, inchidins the rl.t;ht of stoppage in transita, 
either in the name of the party of the first part or in the nanie of the party 
of the second part (provided, howover, the party of tlie second part shall 
not be charged with négligence in not niaking stoppage in transitu in any 
ovent unless therennto requested by the party of the fii'st part). If the nier- 
chandise nanied in the accounts should be refused or returned, for any cause, 
the title to such nierchandlse shall be and renuùn in said second party un- 
tll such accounts are paid. 

"Fourth. Said first party liereby guarantees the paynient to the second 
party or Its assigns of ail accounts purchased Iiereundcr according to tlie 
ternis thereof. In the event of nonpayment at niaturity to said second party 
of any accounts as purchased as aforesald, or should the debtor lieconie in- 
solvent, said flrst party hereby coveiiauts and agrées to repurehase said ac- 
counts wlthin five days after recelpt of writteii notice thereof and to iiay 
therefor the same aniouut paid to the first party by said second party, plus 
the discount provided for in the first paragraph of this contract. Said sec- 
ond party is hereby glven the right wlthout notice to said first party to crédit 
any luoneys coming Into its possession, belonging to said flrst party, on its 
accounts. 

"Fifth. Immediately after the pnrchase of every account liereunder, said 
first party shall inake upon ils book an entry showing the absolute sale of 
said accounts to said second party, and said second party Is liereby given 
the right and privilège of auditing the books, accounts, and records of said 
first party, relating to said accounts, at any tinie that It may see fit to do so. 

"Sixth. Where as, it is for the niutual benefit of the parties hereto that 
the collection of said accounts shall in the flrst instance be remitted to the 
jiarties of the first part and in its name, the party of the first part shall at 
ail finies appoint sonie person or persons, nmtually acceptable to both of the 
parties hereto, their attorney in fact to receive ail such reniittances in wliat- 
ever form they may be niade, and to trausfer, assign, and transmit ail such 
proceeds to said party of the second part. And said party of the first part 
sliall, immediatel.v uijon receipt of such remittances, in whatever form the 
same shall be niade, dellver the same to such attorney for transniittal to the 
party of the second part; and said attorney .sliall at ail finies hâve access 
to ail mail received by said party of the first part, and ail books and records 
of the party of the first part, to discover what payments and remittances are 
made upon such accounts. And in considération of the exécution of this 
agreenient by the party of the second part, said party of the first part under- 
talîes to guarantee the faithful conduct of said attorney in fact in the re- 
ceipt, assigninent, and transniittal of ail such payments or reniittances. And 
upon the iike considération said party of the flrst part shall pay unto said 
attorney in fact compensation for ail such services so rendered in that be- 
lialf ; and we will furnish and provide for said attorney in fact ail neces- 
sary clérical or sténographie assistance for maicing reports and remittances. 
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Said attorney in faet shall also hâve the rlght and power, and It shall be 
his duty to endorse the nanie of the party of the tirst part on any freiglit 
or express hill or blll of ladlng relating to said accounts, and ratifying and 
confiruîing ail Its said attorney may do In the premlses. And said attorney 
in fact as to ail such matters shall receive such nioneys or other reniittances 
solely for the party of the second part and shall at ail times lie subject to its 
exclusive orders with relation thereto ; and it is now mutnally agreed be- 
tween the parties hereto that E. Manning shall be and continue such attor- 
ney in fact to perforni such duties, until by nmtual agreenient of the parties 
hereto another persou shall be appointed in his stead. 

"Seventh. That said second party in making purchase of accounts here- 
under relies upon the guaranties and covenants of said iirst party herein con- 
tained and upon the written représentations uiade to it by said first party 
as to the financial responsibility of said flrst party; that said written rep- 
résentations heretofore made and that may hereafter be made are for the 
purpose of establishing the crédit of said flrst party so that sale of accounts 
may be made hereunder. 

"Eighth. That said first party shall exécute and deliver to said second 
party or its assigns any document necessary or proper to carry into eiïeci: 
this contract, and should second party eniploy counsel or cause légal action 
to be instituted to enforce payment of any of said contracts, or any part 
tliereof, either in its own narae or the name of the party of the first part, 
then and in either case said first party shall imniediately pay to said sec- 
ond party or its assigns, ail court costs, expenses, and attoriiey's and stenog- 
rapher's fées which may be by it expeuded in such iiroceedings. 

"In wltness wliereof, the said first party lias hereunto set its hand and 
seal, and said second party lias caused thèse présents to be executed by its 
président and secretary, and its corporate seal to be hereto att:iclie(l. 

'■The >,"ew England Chair Company [ Seal.] 
'■By A. I). Martin, Président. 

"Attest : Chas. Irion, Secretary. 

"Home Bond Company. 

"By P. J. Ilauss, Vice Président. 

"Attest: F. H. Rnpert, Secretary. 

"For and in considération of thé exécution of the foregoiiig agreenient by 
the Home Bond (^ompany, the undcrsigncd lieroby guarnutees to said Home 
Bond Company the full prompt and faithful payment and dischnvge liy New 
England Chair Company of ail and singular the agreements and provisions 
therein contained to be by said New England (îhair Company kept, observed, 
and performed, and hereby waives notice of acceptance of tliis guarantee 
by the Home Bond Company. 

"In witness whereof, we and each of us hâve hereunto set our hands and 
seals this 6th day of March, 1911. A. D. Martin. fSeal.] 

"Graham Vreeland. fSeal.] 
"Chas. Irion. [Seal.] 

"Witness : Chas. Irion." 

The contract between the other bankrupt and the company is of sim- 
ilar character and dated November 9, 1911. I approve of the conclu- 
sion reached by the spécial master and the reasoning on which it is 
based. The considérations which support this conclusion are that the 
bankrupts were to and did collect the accounts and bear ail expense in 
connection with their collection ; what is claimed to hâve been the 
purchase price for the accounts, to wit, the différence between the face 
of the accounts and the discount, was not known until payment of the 
account and receipt thereof by the company, and then depended on the 
time that had elapsed since the date of the advance of the 75 per cent. ; 
what is claimed to hâve been deferred payment of the purchase price 
was sinrply a return to the bankrupt of the excess of the collection ovel 
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and above the advance and discount; and the provision that, in the 
event of nonpayment of any of the accounts at maturity or the debtor 
becoming insolvent, the bankrupt should repurchase the accounts and 
pay therefor the advance made thereon plus the discount. 

The argument on behalf of the Bond Company assumes that the con- 
clusion of the spécial master is based on the considération that the 
bankrupt guaranteed the payment of the accounts, and is directed large- 
ly to combating the idea that this considération rendered the transac- 
tion a loan and not a purchase. Numerous cases are cited where pur- 
chases of notes and accounts, accompanied by a guaranty of payment, 
hâve been held to be purchases, and not lôans at usurious rates of in- 
terest. But I do not understand that the spécial master's conclusion is 
based on this considération ; nor is it needed to uphold it. Possibly, 
however, the fact that the contracts were accompanied by a personal 
guaranty that the bankrupts would make full, prompt, and faithful 
payment and discharge of ail the agreements and provisions therein 
contained to be kept, observed, and perf ormed by it is not without some 
significance in upholding that conclusion. 

The décision of the Circuit Court of Appeals of the Second Circuit 
in the case of In re Canfield, 193 Fed. 934, 113 C. C. A. 562, and of 
the Suprême Court of the United States in the same case under the 
style of Houghton, Receiver, v. Burden, 228 U. S. 161, 33 Sup. Ct. 
491, 57 L. Ed. , rendered April 7, 1913, is relied on by the Com- 
pany as conclusive on the question herein involved. But I fail to see 
its relevancy to this case. In that case there was no such question in 
issue as that in issue hère. Burden did not claim to hâve purchased 
the accounts there involved. He simply claimed a lien thereon to se- 
cure a loan, and the sole question was whether the contràct between 
him and the bankrupt was usurious, and therefore, under the law of 
New York, void. The ground upon which it was claimed to be usurious 
was the provision that, in addition to receiving 6 per cent, on his mon- 
ey, Burden was to receive a certain compensation for certain services 
to be rendered by him for the bankrupt. The question as to whether 
this provision rendered the contràct usurious hung on whether it was 
a sham and device to cover usury, or really intended to provide com- 
pensation for the services called for in the contràct. 

Hère, if the contracts are treated as evidencing loans, there can be 
no question that the discount provided for is usurious. It is for great- 
ly more than the légal rate of interest. The discount provided for is 
not for services to be rendered by the company to the bankrupts. It 
was to render them no services. Ail that it did, or had a right to do, 
was on its own account. Hence the only way of saving the contracts 
hère is to make good the contention that they évidence purchases, and 
not loans. That the company lias failed to do. Rather, it has been 
shown that it is not good. 

In so far as the contracts in question hère use words fit for a con- 
tràct of purchase, they are mère shams and devices to cover loans of 
nioney at usurious rates of interest. That the company was not averse 
to the use of shams is otherwise apparent from the use by it of the 
Word "service," in its dealings with the bankrupts under the contracts. 
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to cliaracterize the discounts. In any view of the contracts, those dis- 
counts were not charges for services rendered the bankrupts. Loans 
are never regarded as services. 

The report of the spécial master is approved and confirmed. 



In re DE. RIEGEL SANITARIUM CO. 

(District Court, E. D. Pennsylvania. July 10, 1913.) 

No. 4,626. 

BaNKEUPTCY (§ 140*) — OWNEKSHIP — PURNITUBE Oï SANITARIUM — FiXTUKES— 

Separate Ownership or Realty and Chattels. 

A bankiTipt corporation was engaged in eonducting a sauitariuui. 
Title to the building and the furniture therein had previously been vested 
in the sa me person, who conveyed the Personal property to the bankrupf, 
and the real estate later to another corporation, orgunized at the time for 
the purpose of holding the same, and such corporation executed a mort- 
gage thereon. Neither the deed nor the mortgage contained auy référ- 
ence to the Personal property, nor to the purpose for which the realty 
was used. Held, that neither conveyed the furniture as fixtures, the title 
thereto having been previously vested in the bankrupt. 

[Ed. Note.— For other cases, see Bankniptcy, Cent. Dig, §§ 198, 199, 219, 
225; Dec. Dig. § 140.*] 

In the matter of the Dr. Riegel Sanitarium Company, bankrupt. On 
exceptions to report of référée. Exceptions overruled. 

Joseph A. McKeon, of Philadelphia, Pa., for trustée. 

J. Edgar Butler, of Philadelphia, Pa., and Isabel Darlington, of 
West Chester, Pa., for Realty Co. and mortgagee. 

J. B. McPHERSON, Circuit Judge. The subject in dispute may be 
explained in a f ew words : 

The bankrupt was engaged in carrying on a sanitarium. In De- 
cember, 1912, a creditors' pétition was filed and a receiver was appoint- 
ed. In a few days he presented a pétition, averring that he had found 
a quantity of furniture and furnishings on the premises 1927 Girard 
avenue, Philadelphia, and asking for an order to sell. He obtained the 
order, appraised the goods, and was about to sell, when another cor- 
poration, named the Dr. Riegel Sanitarium Realty Company (herein- 
after called the Realty Company), applied to the court, asserting "ab- 
solute ownership" of certain personal property described in Exhibits 
A and B attached to its pétition, and averring (1) that this property 
was among the articles about to be sold by the receiver ; (2) that the 
Realty Company was also the owner in fee simple of the premises 
where thèse articles were ; and (3) that the articles described in Ex- 
hibit B were so attached to the realty that removal would irreparably 
injure the owner of the fee. The District Court was therefore asked 
to restrain fhe sale, and to direct the receiver to deliver to the Realty 
Company ail the articles described in both exhibits. Such an order 
was made on January 10, and of course the sale did not take place. 
On January 13 the receiver petitioned the court to vacate the order of 

♦For other cases see same topic & i kumbee In Dec. & Ara. DIgs. 1907 to date, & Eep'r Indexes 
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January 10 and to direct him to proceed with the sale. Thereupon 
the whole subject was sent to the référée with instructions "to ascer- 
tain and report the facts, together with the testimony, his findings, and 
recommendations thereon." After hearing a good deal of évidence the 
référée was ready to report on March 10, with a recommendation that 
the order be vacated, except as to "such items that are so affixed to the 
premises that they cannot be removed without injury to the structure 
of the building." Exceptions to the report were presented, however, 
and thèse having been overruled, the subject now cornes up for review. 
The articles described in Exhibit A are no longer in dispute, so that 
the controversy is confined to Exhibit B. Another claimant also bas 
intervened — P. M. Sharpless, who is a mortgagee of the real estate — 
and accordingly it becomes necessary at this point in the discussion to 
explain the relation of the Realty Company and of the mortgagee to 
the bankrupt, Early in 1911 the buildings on Girard avenue were 
owned, occupied, furnished, and equipped by the Pennsylvania Benev- 
olent Association — a society or corporation not connected with any of 
the parties to this dispute — but the business (a hospital or sanitarium) 
had not been successful, and indeed, as I understand, was about to be 
given up. A mortgage of $35,000 incumbered the property, and pro- 
ceedings to collect the debt were threatened. About the same time sev- 
eral persons, who desired to promote certain médical remédies and 
methods of treatment, obtained an option of $35,000 upon the real es- 
tate with its contents, and in April the bankrupt corporation was or- 
ganized under the laws of Delaware. But when settlement was about 
to be made in August, four months later, the title could not be insured 
because the trust company refused to issue a policy, taking tne ground 
that a foreign corporation could not legally own real estate in Pennsyl- 
vania. The promoters thereupon decided to organize a holding com- 
pany under the laws of Pennsylvania for the purpose of taking the 
title to the real estate on Girard avenue, and accordingly the Realty 
Company was chartered on September 20. Meanwhile, and before this 
was done, the buildings and also the furniture and furnishings had 
been sold to the mortgage creditor of the Benevolent Association un- 
der exécutions issued not only upon the mortgage, but also upon the 
bond accompanying that security. The real estate was sold under the 
mortgage, and the personal property was sold upon the exécution is- 
sued on the bond. Both the real and the personal property were 
bought in by the attorney for the mortgage debt, and in due course his 
title was transferred as follows: On August 17 he executed a bill of 
sale directiy to the bankrupt for ail the personal property then upon 
the premises, and (at a later date after the Realty Company had been 
organized) his formai title to the real estate was conveyed to that com- 
pany, not directiy, but after some intermediate steps that are not im- 
portant and need not be detailed. The money necessary to carry out 
this transaction — $35,000 — was furnished by Mr. Sharpless, and in 
order tq secure him the Realty Company mortgaged the premises for 
the amount thus advanced. Neither the deed to the Realty Company, 
nor the mortgage to Sharpless, refers in any way to personal proper^ 
ty, or to the contents of the building, or to any business that had been, 
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or might be, carried on therein ; but both instruments are confined to 
the conveyance of the real estate. Both use the conventional language 
of Pennsylvania deeds, and (as already stated) neither makes any réf- 
érence to a sanitarium or to furniture or furnishings or fixtures. 

It will be noticed, therefore, that the title to the real estate, and the 
title to the chattels contained therein, had been separated, if, indeed, 
they had ever been united by the Benevolent Association — and of such 
union there is no évidence. The furniture and furnishings had been 
conveyed to the bankrupt and not to the Realty Company, and the title 
to the real estate had been conveyed to the Realty Company and not 
to the bankrupt. Although neither the deed nor the mortgage nor any 
other writing professes to unité thèse two titles, the Realty Company is 
claiming to be the owner of the personal property, and Sharpless as- 
serts that the lien of his mortgage covers it. I must admit that I do 
not clearly understand on what ground thèse claims are rested; I 
mean, on what clearly defined légal ground, for I am aware of a some- 
what indefinite proposition — rather assumed in the argument than ex- 
pressly formulated — that the bankrupt and the Realty Company were 
practically identical, and that what belonged to one should therefore 
be regarded as belonging in substance to the other. The contention is 
not without some support ; for the two corporations were officered and 
controUed by the same persons, both were promoting the same enter- 
prise, and they did not attempt to treat themselves as distinct. Never- 
theless they could not help being distinct, and continuing to be distinct, 
in several particulars. They had been chartered for différent purposes, 
the stockholders were not identical, and the corporate powers were not 
the same. The very object of creating the Realty Company was to 
form a separate corporation to hold the real estate in Philadelphia, 
and it is unavailing to insist now that the détails of the transaction 
were so interrelated that the rights of one of thèse corporations were 
substantially the rights of the other. If I am correct in this position, 
the discussion would seem to be at an end, for it is certain that the 
Realty Company never acquired any right to this personal property by 
a bill of sale or by other transf er f rom any owner of the title ; and it 
is equally certain that Sharpless bas acquired no greater right than 
was possessed by the Realty Company itself. The mortgagee's coun- 
sel argue that their client's security is broad enough to cover this per- 
sonal property as well as the real estate, and they appeal to the mod- 
em rules that govern the law of fixtures. The argument is that the 
Personal property in question is necessary for the purposes of a sani- 
tarium, and therefore should be treated as attached to the realty ; that, 
as loose roUs and other machinery lying on the floor of a mill may pass 
as fixtures, so furniture and furnishings specially appropriate for use 
in a sanitarium may pass as fixtures, even if they be not attached to 
the soil or to the building. I do not think it worth while to spend time 
in discussing this proposed expansion of the law of fixtures. I think 
there are sufficient reasons why it could not in any event prevail in the 
présent case : 

1. This personal property belonged to the bankrupt before the Real- 
ty Company came into existence at ail, and the company never acquired 
206 F.— 21 
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the title thereto, and could not sell or mortgage it while it belonged to 
another person. 

2. As the bankrupt did not attempt to convey or mortgage this prop- 
erty, either by description as personal property or by ref erring to it as 
fixtures, the title to it did not automatically leave the bankrupt. 

3. Neither the deed nor the mortgage attempts to convey or incum- 
ber this real estate as a "sanitarium." I may assume (but without de- 
ciding) that a building devoted to such purposes, and so described, 
might conceivably need a certain kind of equipment, as a rolling mill 
ex vi termini needs machinery to be complète. But there is no such 
description hère; both instruments merely convey houses and land, 
and contain no référence to any actual or iritended use of the property; 
and there is no évidence that any agreement of any kind, written or 
paroi, was made, merging the personal property in the real estate (so 
to speak) as machinery might by agreement be merged in a mill. Such 
a union can only be inferred or implied from the loose and confused 
conduct of the parties, and I do not think the court would be justified 
in drawing the inference. 

But the Realty Company and the mortgagee do hâve a possible inter- 
est that should be protected. The référée recognized it when he rec- 
ommended that the order of January 10 should be vacated, except as to 
"such items that are so affixed to the premises that they cannot be re- 
moved without injury to the structure of the building." But he stop- 
ped there without going on to the next and obvious step — he did not 
specify what thèse excepted articles are. It is clear that without a de- 
tailed finding on this subject no definite order can be made, and the 
report must therefore be sent back with instructions to report on or 
before August 1 what spécifie articles can, and what articles cannot, be 
removed without injury to the structure of the building. It is prob- 
able that the contestants may now be able to agrée about most of the 
items in Exhibit B, and in that event the entry of the final order may 
of course be hastened. 

The report is therefore sent back to the référée for the purpose 
just indicated. 



UNITED STATES v. CURRET. 

(District Court, D. Oregon. July 28, 1913.) 

No. 5,907. 

1. PosT Office (§ 48*) — Misuse of Mails— Indictment — Pbohibited Infob- 

MATION. 

An indictment, charging tliat défendant recelved through the post office 
department a certain letter, a copy of whlch was set out, and that there- 
after défendant in response thereto did knowingly, etc., deposlt and cause 
to be deposlted for mailing and dellvery a certain envelope contalning a 
letter giving Information as he, the défendant well knew, as to how, 
when, where, of whom, and by what means certain articles, etc., intended 
to prevent conception, might be obtained, was not demurrable for failure 
to allège that défendant knew or believed the articles mentloned In the 
letter were deslgned or intended to prevent conception ; it being sufficient 
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to show that the indietment alleged, as It dld, that défendant knew that 
the envelope contalned a letter glving the prohibited Information. 

[Ed. Note.— For other cases, see Post Office, Cent Dlg. §§ 67-80; Dec 
Dig. § 48.*] 

2. PosT Office (§ 48*) — Misuse or Mails — TJnmailable Articles — Spécifi- 

cation. 

Where an indietment for mlsuse of the mails alleged the mailing and 
delivery of an envelope containing a letter givlng information where cer- 
tain articles intended to prevent conception could be obtained, the gov- 
ernment was not required to specify or elect as to which of several ar- 
ticles it relied on for a conviction ; it being sufficient that the letter gave 
information where the unmailable articles might be had. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 67-80; Dec. 
Dig. § 48.*] 

3. Post Office (§ 48*) — Misuse of Mails — Illégal Letter — Eléments of 

Offense. 

In a prosecution for misuse of the mails in depositing in the post office 
for delivery an envelope containing a letter giving illégal information, au 
indietment, alleglng that défendant deposited and caused the letter to 
be deposited in the mails for transmission and delivery, sufflelently con- 
nected him with the letter, without alleglng that he wrote it or cansed 
It to be written. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 67-SO; Dec. 
Dig. § 48.*] 

4. Post Office (§ 31*) — Misuse of Mails — Nonmailable Matter — Use of 

Articles Advertised — Knowledge. 

In a prosecution for misuse of the mails in depositing for mailing a 
letter giving information as to where certain articles Intended to pre- 
vent conception might be obtained, it was sufficient that the articles specl- 
fied were designed, adapted, and intended for that purpose, whereupon 
défendant wouid be presumed to know that the articles were nonmail- 
able. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 50, 52; Dec. 
Dig. § 31.*] 

5. PosT Office (§ 31*) — Misuse of Mails — Statutes, 

The statute regulatlng the use of mails provides that every article, in- 
strument, substance, drug, medicine, or thiiig which is advertised or de- 
scribed in a manner calculated to lead another to use to prevent concep- 
tion is declared nonmailable. Held, that such section relates to the arti- 
cle, drug, medicine, or thing advertised or described, and not to a letter 
describlng it or the advertlsement thereof through the mails, and lience 
an indietment charging that défendant deposited in the mails a letter 
which advertised and described certain articles in a manner calculated 
to lead another to use and apply them to prevent conception was insuffi- 
cient. 

[Ed. Note.— For other cases, see Post Office, Cent. Dig. §§ 50,. 52; Dec. 
Dig. § 31.*] 

6. PosT Office (§ 48*) — Misuse of Mails — Scienter. 

Where an indietment for misuse of the mails charged that défendant 
did knowingly deposit for mailing a certain envelope, which, as défend- 
ant then and tliere well knew, contalned a letter described, which letter 
advertised and described certain articles, implements, etc., intended, de- 
signed, and adapted to prevent conception and gave information as to 
where and from whom the same could be obtained, it sufflelently alleged 
that défendant knew that the letter advertised or represented that the 
articles spoken of therein could or might be used for that purpose. 

[Ed. Note. — For other cases, see Post Office, Cent. Dig. §§ 67-80; Dec. 
Dig. § 48.*] 

•For other cases see same topic £ § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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H. E. Currey was indicted for misuse of the mails and moves to 
quash the indictment. Motion granted in part. 

Charles C. Hindman, Asst. U. S. Atty., of Portland, Or. 
William Smith, of Baker City, Or., and J. N. Hart, of Portland, Or., 
for défendant. 

WOLVERTON, District Judge. The défendant is indicted by 13 
counts, for making use of the mails for unmailable matter. By the 
first count it is charged that the défendant received through the post 
office establishment a certain letter (setting the same ont by copy), and 
that thereafter the défendant, in response to such letter, "did knowing- 
ly, unlawfully, and feloniously deposit and cause to be deposited for 
maîîmg and delivery * * * a certain envelope * * * addressed 

to , which said envelope contained therein a certain lettter giv- 

ing information directly and indirectly, as he the said défendant well 
knew, as to how, when, vvhere, of whom, and by what means certain 
articles, instruments, substances, drugs, medicines, and things de- 
signed and intended for preventing conception might be obtained." 
This letter is also set ont by copy, and is signed "Live and Let Live 
Drug Store, by Mrs. B. Grove." 

The second count charges that défendant "did knowingly, unlawful- 
ly, and feloniously deposit * * * ^ certain envelope, * * * which 
said envelope, as the défendant then and there well knew, contained 

therein the letter dated October 21, 1912, to and signed by the 

Live and Let Live Drug Store, by Mrs. B. Grove, a copy of which 
said letter is set out in count 1 of this indictment, which said letter 
advertised and described certain articles * * * in a manner cal- 
culated to lead another to use and apply said articles * * * fQj- 
preventing conception." 

Count 3 charges that the défendant did knowingly, etc., deposit, 
etc., a certain envelope, etc., which said envelope, as the défendant 
then and there well knew, contained the letter (describing it as in 
count 2), which letter advertised and described certain articles, etc., 
in a manner calculated to lead another to apply said articles, etc., for 
preventing conception. 

Count 4 charges the posting of a letter, in language as in count 3, 
which said letter, however, it is alleged advertised and represented that 
certain articles, etc., may and can be used and applied for preventing 
conception. 

Counts 5 to 8 and 9 to 12, inclusive, are in substance the same as 
the four preceding counts, except that they are founded upon other 
correspondence, between the same parties, relative to the same sub- 
ject-matter. 

The thirteenth count is based upon the mailing of a package con- 
taining articles and things (describing them) designed, adapted, and 
intended for preventing conception. 

To each of thèse counts a motion to quash has been interposed. 

To count 1 it is objected that: (1) It does not allège that défend- 
ant knew or believed the articles mentioned in the letter were designed 
or intended for preventing conception. (2) It does not point ont 
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which article or articles are relied upon as an article or thing se de- 
signed or intended. (3) It fails to connect défendant with the Live 
and Let Live Drug Store, or with Mrs. B. Grove, ostensibly the writer 
of the letter. (4) It does net allège that the articles mentioned in 
the letter were unmailable. (5) The letter shows that another wrote 
it, and not the défendant, which fact is net negatived by the indict- 
ment. 

[ 1 ] Answering thèse in their order : It is sufficient that it is alleged, 
as the indictment does in effect, that the défendant well knew that 
the envelope contained a letter giving the inhibited information. The 
articles and things are specified in the letter, and the letter very clearly 
discloses the use for which they are designed and calculated. 

[2] It is enoiigh that the letter gives information where unmailable 
articles may be had. This renders the letter unmailable, and the 
pleader is not reciuired to specify or elect as to which of several articles 
that might be mentioned he relies upon for conviction. 

[3] It is the mailing of sucli a letter that is denounced, not the 
writing of it or causing it to be written, and hence it is unnecessary to 
further connect the défendant with the letter. 

[4] Nor is it essential to allège that défendant knew the articles or 
things to be unmailable. When it is shown that they are designed and 
adapted and intended for preventing conception, the défendant is pre- 
sunied to know that they are unmailable. The law imposes that 
knowledge upon him, and he cannot escape from it by a show of ig- 
norance. 

And as to the fifth objection, it makes no différence as to who wrote 
the letter. It is sufficient that défendant posted it, or had it posted, 
knowing its contents. 

[5] Count 2 is outside of the statute, as counsel for défendant 
claims. By the statute "every article, instrument, substance, drug, 
medicme, or thing which is advertised or described in a manner cal- 
culated to lead another to use or apply it for preventing conception" 
is declared nonmailable. This has relation to the article, drug, medi- 
cme, or thing advertised or described, and not to a letter describing it, 
or the advertisement of it through the mails. 

Counts 6 and 10 are subject to the same objection. 

[6] Objection is made to counts 3, 7, and 11 on the ground that it 
is not alleged that the défendant knew that the said letter advertised 
or represented that the articles or things spoken of in the letter, or 
any of them, could or might be used for an illégal purpose. The same 
objection, in eiïect, is made to counts 4, 8, and 12, namely, that there 
is no scienter touching the contents of the letter. 

In so far as pertinent in view of the objection, it is charged that 
the défendant did knowingly deposit for mailing a certain envelope, 
which said envelope, as défendant then and there well knew, con- 
tained therein the letter (describing it), which said letter advertised and 
described certain articles, instruments, etc. It has been held, although 
there seems to be authority to the contrary, that the words "did know- 
ingly deposit," used in an indictment, having référence to a letter for 
mailing-, in their ordinary acceptation qualify not only the act of de- 
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positing, but extend also to the imputation of knowledge of the na- 
ture of the letter deposited. United States v. Clark (C. C.) 37 Fed. 
106, 107; United States v. Fulkerson (D. C.) 74 Fed. 619, 626; United 
States V. Purvis (D. C.) 195 Fed. 618. 

But in the présent case it is further alleged that défendant well 
knew that the envelope deposited contained a certain letter of a date 
specified, addressed to a named person and signed by a party designat- 
ed, and further identified as the one which is set out in count 1. By 
ail reasonable intendment, such indictment avers knowledge on the 
part of the défendant of the purpose of the letter contained in the 
envelope ; that is to say, that it advertised and represented the articles 
and things in a way denounced by the statute. The objection, there- 
fore, on the ground assigned, is not well taken. 

The same objection is also taken to counts 5 and 9, and the same 
resuit must follow. The same resuit applies as well to count 13, wliich 
pertains to the deposit for maihng of a certain package containing cer- 
tain articles w^hich are described. 

The motion to quash will theref ore be allowed as to counts 2, 6, and 
10, and denied as to the others. 



UNITED STATES, to Use of HOLLINGER (VIOIIMONT MARBLB 
00., Intervener), v. STANNARD et al. 

(District Court, M. D, Peimsylvauia. July 31, 1913.) 

Ko. 476. 

1. Pleading (§ 151*) — Pexnsylvania Peactice — Affidavit of Defekse— 

Demubbeh. 

In a suit on a fédéral coutractor's bond, un objection that plaintiffi's 
suit was not brougbt within tlie time speciiied by statute could be prop- 
erly raised under the Pennsylvauia practice by affidavit of défense, and 
it was not material that it was not set np by deniurrer. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. § 302; Dec. Dig. 
§ 151.»] 

2. United States (§ 67*) — Fédéral Contraotob's Bond — Action by Ma- 

ïBRiAiArAN — Time — Statittes— Construction. 

Act Coug. Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 
1909, p. 948), provides for suit by a materialman on a fédéral coutractor's 
bond in case suit is not brougbt by the United States within six months 
after final settlemeut of the contraet, provided that tlie materialman's 
suit must be conimenced within one year after final settlement, aud pro- 
vided that Personal notice of the pendeucy thereof sball be given to ail 
known creditors, aud notice shall be published for at least three succes- 
sive weeks, tlie last publication to be at least three months before tli(> 
time limited for suit. Hcld, that the provision for notice is not directory 
only, but mandatory, creating a condition précèdent to the material- 
man's right to recover on the bond, and that the last publication must 
be completed three months before tlie expiration of the year from final 
settlement, or the creditor's right is barred. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. § 67.*] 

»For other cases see same topic & | numbeh in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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Suit by the United States, to the use of J. A. HoUinger, against Am- 
brose B. Stannard and others, in which the Vermont Marble Com- 
pany intervened. On rule for judgment for want of a sufficient affi- 
davit of défense. Denied. 

A. V. Bower and R. W. Archbald, both of Scranton, Pa., Wolfe & 
Bailey, of Harrisburg, Pa., and J. A. Strite, of Chambersburg, Pa., for 
plaintiff. 

A. C. Stamm, M. E. Olmsted, and W. S. Snyder, ail of Harrisburg, 
Pa., for défendants. 

WITMER. District Judge. Suit is hère brought under the provi- 
sions of Act Feb. 24, 1905, c. 778, 33 Stat. 811 (U. S. Comp. St. Supp. 
1909, p. 948), which extend to parties who bave furnished material 
used in the construction of a government building the protection afford- 
ed by the bond given to the government by the contracter at the in- 
ception of the contract. 

The contract was entered into under date of November 28, 1910, be- 
tween the United States of America and Ambrose B. Stannard for the 
construction of a United States post oiîfice building in the borough of 
Chambersburg, Pennsylvania, which the Illinois Surety Company and 
the National Surety Company, jointly as sureties, assured the United 
States in the pénal sum of $30,000. The building was completed and 
accepted, and a final settlement made June 24, 1912, by the contracter 
with the government. No suit having been brought on the bond by the 
government, a certified copy of the contract and bond was obtained, 
and J. A. Hollinger, February 24, 1913, brought suit on the bond in 
the name of the United States of America to recover for certain ma- 
terial and labor furnished in the construction of the building for which 
he was not paid by the contractor. Notice to creditors was published 
by order of court for three weeks in the Franklin Repository, a news- 
paper published at Chamberburg, in said district, the last publication 
appearing on April 9, 1913. 

The Vermont Marble Company, May 22, 1913, on application, was 
given leave to intervene and be made a party, and thereafter filed a 
statement of claim aggregating $1,900, with interest, for marble fur- 
nished to and used by the contractor in the construction of the build- 
ing. 

[1] The surety companies each filed an affidavit of défense to the 
claim of the Vermont Company, which in turn June 10, 1913, filed ex- 
ceptions to the sufficiency of the affidavits. A rule was afterwards, on 
June 24, 1913, obtained to show cause why judgment should not be en- 
tered for want of a sufficient affidavit of défense. Whether the affida- 
vit présents sufficient défense to prevent summary judgment is now for 
considération. While the défendants call upon the plaintiff to make 
proof of his claim, their chief défense is purely légal, going to the 
right of the plaintiff to recover any amount whatever. That such dé- 
fense was not set up by demurrer is of no conséquence under the Penn- 
sylvania practice. If for any reason, upon examination of the affida- 
vit, the court is satisfied that the défense should be sustained in whole 
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or in part, judgment must be refused. United States v. Schofield (C. 
C.) 182 Fed. 240. 

It is contended by défendants in their several affidavits that the suit 
instituted by Hollinger was not brought in the time required by the 
act of Congress giving him the right of action. "Final settlement hav- 
ing been made for the post office * * * on June 14, 1912," it is 
said in the affidavit, "a period of a full year from the final settlement 
for the said post office will hâve elapsed on June 14, 1913 ; but as the 
act requires publication of the pendency of such suit for three weeks, 
and the completion of the publication three months before the expira- 
tion of a year from the final settlement for the said post office, it is 
expressly required by the statute that the original use plaintifF, J. A. 
Hollinger, should hâve completed his publication of notice of the pend- 
ency of his suit three months before June 14, 1913, or upon March 14, 
1913. As the act further requires that the publication of the notice of 
the pendency of the suit must run for three weeks, then the publication 
of the pendencv of the suit * * * should bave started not later 
than February 21, 1913." 

[2] The act pro vides that there shall be but one suit on the bond, 
giving the United States priority by six months in the right of action, 
and allovving parties, who bave furnished materials and labor the op- 
portunity to intervene and be made parties to such action, with a view 
of making equal distribution among claimants of the fund realized, 
after the United States is fully paid. It further provides that : 

"If 110 suit should 1)6 brouslit by the United States withiii six months from 
tlie completion nnd final settlement of said contract, then the person or per- 
sotis sifijplying the contracter with labor and materials shall, * * * be 
furnished with a certified copy of said contract and bond, upon which he or 
they shall hâve a right of action, and shall be, and are hereby, authorlzed to 
bring suit in the nauie of tbe United States in the Circuit Court of the United 
States in the district in whlch said contract was to be performed and exe- 
cuted, irrespective of the amount in controversy iu such suit, and not else- 
where, for his or their use and benefit, agalust said contracter, and his sure- 
ttes, and to proseeute the same to final judgment and exécution : Provlded, 
that wliore suit is instituted by any of such creditors on the bond of the 
contractor It shall * * * be comnienced within one year after the per- 
formance and final settlement of suid contract, and not later; and provided 
further, that where suit is so instituted by a creditor or by creditors, only 
one action shall be brought. and any creditor may file his claiui in such ac- 
tion and be made party thereto within one year from the comî)letion of the 
work under said contract, and not later. * * * Provided further, that in 
ail suits instituted under the provisions of this act such Personal notice of 
the pendency of such suits, informing tliem of their right to intervene as the 
court uiay order, shall be given to ail known creditors, and In addition thereto 
notice of publication in some newspaper of gênerai circulation, published in 
the State or town where the contract Is being performed, for at least three 
successive weeks, the last publication to be at least three months before the 
tlme limited therefor." 

It is contended for the plaintifï that the limitations imposed by the 
statute, requiring that suit shall be brought within a year after accept- 
ance and final settlement of his contract by the contractor, that the 
United States shall bave six months in which to sue before the right 
passes to creditors generally, and that ail creditors who expect to takc 
anything by the suit shall intervene within the year (Baker Contract 
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Co, V. United States [C. C. A.] 204 Fed. 390, and authorities cited), 
are the only conditions imposed limiting a recovery, and that the pro- 
vision respecting notice, personal or by publication, by the créditer who 
brings suit, to other creditors of their right to intervene, is directory 
merely, and not mandatory, and that the failure to comply with it does 
not affect the habiHty of the sureties or the right to recover on the 
bond. I am unable to reach this conclusion. The conditions précèdent 
to recovery are attached to the grant by the latter words in the act, in 
the form of provisos, permitting creditors to sue upon the bond (Title 
Guaranty & Trust Co. v. Crâne Co., 219 U. S. 34, 31 Sup. Ct. 140, 55 
L. Ed. 72), and they are equally effective, whether applying to the time 
during which action shall be instituted or to the manner in which equal 
division of the amount recovered on the bond is intended to be efifect- 
ed. "Where the liability and the remedy are created by the same stat- 
ute, the limitation of the remedy is created as a limitation of the right." 
The Harrisburg, 119 U. S. 199, 7 Sup. Ct. 140, 30 L. Ed. 358. The 
rights of the parties are defined by the statute which exacted the bond, 
and by that statute suppliers of labor and material used in the prose- 
cution of the contract work for the government, claiming the right to 
hâve recourse upon it, must proceed in the prescribed manner. 

As was said by Mr. Justice Van Devanter, construing the act of Feb- 
ruarv 24, 1905, in United States v. Congress Construction Co., 222 U. 
S. 199, 32 Sup. Ct. 44, 56 L. Ed. 163 : 

The act "also provides that oi)ly oue such action shall be bronght and that 
it shall be so instituted and conducted, in point of notice and otherwise. that 
ail demaiids of that class may be adjiidicated therein and included in a single 
recovery.'" 

The purpose of the act is to protect materialrnen and laborers con- 
tributing to the construction of fédéral buildings, and to give ail an 
equal opportunity to secure themselves through the action on the bond 
as provided by the act. To accoraplish this a notice is provided, which 
is imposéd by the act upon the one who takes the initiative. By the 
notice required ail creditors will bave at least thrée months after the 
last publication to file their claims, and this, in fact, limits the time dur- 
ing which a creditor may bring suit to a little over two months. While 
this imposes diligence, and the necessity of watching the office of the 
clerk of the District Court, and if suit is not brought by some other, 
the bringing of suit during this intérim and the publication of notice^ 
it nevertheless afïords a remedy for fair and equal treatment of cred- 
itors which did not heretofore exist. That the last proviso of the act 
as to notice, grafted upon the right to sue and recover judgment, is as 
much a condition imposed and to be observed as the limitations em- 
braced in the two preceding provisos is not doubted. 

There may be other reasons why the motion should be denied, which 
it will not be necessary to consider in view of the conclusion reached. 
The rule to show cause is dismissed, and the motion to enter judgment 
refused. 
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Ex parte LA MANTIA. 
(District Court, S. D. New York. Jiiue 10, 1913.) 

No. 60. 

1. Extradition (§ 14*) — Peoceedinqs fob ICxtradition to Foreiqx Countby 

— Evidence. 

For the purposes of extradition under the treat.v witli Italy of Mardi 
23, 1868 (15 Stat. 629), a conviction of the alleged fugitive in contunia- 
ciam, in his absence, is to be treated only as a cliarge of crime. 

[Ed. Note.— For other cases, see Extradition, Cent. Dig, §§ 15, 16; Dec. 
Dig. § 14.*] 

2. Extradition (§ 14*) — Phoceeuings fob Extradition to Foreign Oounxky 

bvibenoe. 

Under Act Aug. 3, 1882, c. 378, § 5, 22 Stat. 21C (II. S. Comp. St. 1901, 
p. 3595), wlUcli malies documents authenticated as required by law évi- 
dence in extradition proceedings, depositioiis need not be sworn to. 

[Ed. Note.— For otlier cases, see Extradition, Cent. Dig. §§ 15, 16; Dec. 
Dig. § 14.*] 

3. Oriminai. Law (§ 662*) — Indictment and Information (§ 2*) — Foreion 

Extradition — Applicability of Oonstitutioxal Provisions. 

Tlie provisions of the flfth and slxth constltutional auiendments, that 
no person shall be held to answer for a capital or otlierwise Infamous 
crime unless on the présentaient or Indictment of a grand jury, and that 
the accused in crimlnal prosecutions must be confronted with the vvlt- 
nesses agalnst hlm, hâve no application lu proceediugs for extradition 
to foreign countries, whose laws may be dlft'erent. 

[Ed. Note.— For other cases, see Crimlnal Law, Cent. Dig, §§ 3, 153S- 
1548 ; Dec. Dig. § 662 ;* Indictment and Information, Cent. Dig. §§ 4-8 ; 
Dec. Dig. i 2.»] 

4. ïlXTRADITION (§ 14*)— FoREION EXTRADITION — ProOF OF Ide.XTITY. 

Evidence produced in extradition proceedings for tlie return of an 
alleged fugitive f rom justice to a foreign country considered, and tlie 
compétent évidence hcld insufllclent to Identlfy tlie prisoner as the per- 
son charged. 

[Ed. Note. — For otlier cases, see Extradition, Cent. Dig. §§ 15, 16; Dec 
Dig. § 14.*] 

Application of Giovanni La Mantia for writ of habeas corpus. 
Prisoner discharged. 

Daly, Hoyt & Mason, of New York City, for Italian government. 
William Michael Byrne, of New York City, for alien. 
Kenneth M. Spence, Asst. Dist. Atty., of New York City, for the 
United States. 

WARD, Circuit Judge. The Italian anibassador asked for the ex- 
tradition under the treaty of 1868 between the United States and 
Italy of one Giovanni Di Lorenzo, charged with having committed 
an extraditable offense, viz., murder, October 30, 1908, at San Uo- 
renzo, Italy. He presented to the commissioner documents certified 
by the American ambassador at Rome under section 5 of the act of 
1882, which show clearly that the murder .specified was committed ; 
that Giovanni Di Lorenzo was charged with committing it after a 
preliminary judicial inquiry in substance like the indictment of a 

*For otlier cases see same lopic & § number in Dec. & Am. Digs. 1907 to date, & Kep'r lutlexes 
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grand jury, whicli resulted in the issuance of a warrant for his arrest 
and détention for trial on the charge, in the court of assize at Pa- 
lermo. 

The certificate of the American ambassador is not in the language 
of the statute, as would seem to be the proper course. It states that 
the documents are authenticated "so as to entitle them to be received 
in évidence for similar purposes by the tribunals of the courts of the 
United States of America, as required by the act of Congress of 
August 3, 1882." It should hâve stated that the documents were en- 
titled to be so received by the courts of the kingdom of Italy. No ob- 
jection, however, was made on this ground, and I mention it only 
to call attention to the importance of obtaining proper certificates in 
thèse cases. The expression "for similar purposes" means as évidence 
of criminality. In re Luis Oteiza y Cortes, 136 U. S. 330, 337, 10 
Sup. Ct. 1031, 34 L. Ed. 464. I am of opinion that upon such évi- 
dence as thèse papers disclose a magistrate hère would be justified in 
committing Giovanni Di Lorenzo if charged with having committed 
the offense in this country, which is the degree of proof required by 
article 1 of the treaty. 

[1] The complaint states, and counsel for the prisoner contends, 
that he was tried and convicted in contumaciam. There is no évi- 
dence of conviction in the documents certified from Italy. What they 
show is that September 3, 1910, the criminal court of Palermo held 
a preliminary inquiry into the charge, which resulted in a finding, 
called sentence, that Giovanni Di Lorenzo should be tried for it in 
the court of assize of Palermo, and a warrant of arrest issued on Sep- 
tember lOth in pursuance of that sentence. It would, however, make 
no différence whether there had been subsequently a conviction in 
contumaciam, because for the purposes of this proceeding it would be 
treated only as a charge of crime. Ex parte Fudera (C. C.) 162 Fed. 
591. 

Counsel for the prisoner insists upon various constitutional privi- 
lèges, which I think apply only to prisoners held for trial hère. The 
act of 1882 defines the papers which may be received in évidence as to 
the commission of a crime in a foreign country, if authenticated in the 
manner prescribed. However, the prisoner has had in substance every- 
thing that the constitutional privilèges involve. The fourth amend- 
ment to the Constitution of the United States provides that no person 
shall be seized except upon a warrant issued "upon probable cause 
supplied by oath or affirmation." The documents f orwarded from 
Italy conform to this requirement. They establish abundant probable 
cause. There are statements from a number of persons to the effect 
that a quarrel took place between Di Lorenzo, his son Salvatore, and 
his brother-in-law La Fata, on the one side, and two of Di Lorenzo 's 
creditors and their attendants, on the other, as to the possession of 
certain empty wine casks; that in this quarrel two of the latter fac- 
tion were shot to death; that Di Lorenzo, his son, and La Fata im- 
mediat'ely fled. Scâlici, a customs guard, states that he aaw^ Di Lorenzo 
fîre the shot that killed one of the murdered men. 

[2] Although thèse statements were not sworn to, each is stàied to 
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have been read, subscribed, and confirmed by the person makiiig it, 
which is an affirmation. Moreover, in thèse international extradition 
cases the statute makes documents authenticated as required by law 
évidence. Dépositions need net be sworn to. Elias v. Ramirez, 215 
U. S. 398, 30 Sup. Ct. 131, 54 L. Ed. 253: Ex parte Glaser, 176 Fed. 
702, 100 C. C. A. 254. 

[3] The provision of the fifth aniendment, "that no person shall be 
held to ansvver for a capital or othervvise infamous crime unless on 
the presentment or indictment of a grand jury," applies to persons 
held for trial in the courts of the United States. If construed to ap- 
ply to prisoners to be held in extradition proceedings to answer for 
such crimes in foreign countries, there could be no extradition be- 
tween the United States and countries where the common law does 
not prevail. However, in this case there was a judicial inquiry and 
finding in Italy preliminary to the issuance of the warrant of arrest, 
substantially like the fînding of our grand jury. 

So the provision of the sixth amendment, requiring the accused in 
criminal prosecutions "to be confronted with the witnesses against 
him," obviously applies to criminal prosecutions tried hère, and not 
to persons extradicted for trial under treaties with foreign countries 
whose laws may be entirely différent. 

Finally, the case of Ex parte Fudera (C. C.) 162 Fed. 591, does not 
apply. There was in it nothing to connect the prisoner with the crime 
charged but pure hearsay statements of police officers, on which no 
magistrate in this country could commit any one for a crime charged 
to have been committed hère. 

[4] This leaves as the only question whether there is any compé- 
tent légal évidence to support the commissioner's finding that the 
prisoner is Giovanni Di Lorenzo, as the demanding government as- 
serts, and not Giovanni La Mantia, as he claims. I lay out of the 
case the copy of the examination of the prisoner and bis son Salvatore 
at St. Louis, January 10, 1913, by the immigration authorities, cer- 
tified under section 882, Rev. Stat. U. S. (U. S. Comp. St. 1901, p. 
669), because that section only makes it equal to the original, which 
itseif would not have been compétent if produced; also the examina- 
tion at Ellis Island by the immigration authorities February 7, 1913, 
of Maria Di Lorenzo, Vito Di Lorenzo, and Providenzia La Fata, 
which is not certified, nor the testimony of the witnesses proved, by 
the interpréter and stenographer, and which, if certified and so proved, 
would not have been compétent against the prisoner, having been taken 
in a non judicial proceeding to which he was not a party. No question 
of disputed identity could be established upon such évidence. 

I do not consider the testimony of Hayes, an immigration officiai, 
nor of Andreacci, the interpréter, at Ellis Island, as to déclarations 
by the son Salvatore, because they are not compétent évidence against 
the prisoner. It is sought to justify them as relating to pedigree; but 
the issue is strictly not as to pedigree, but as to identity, and, as far as 
pedigree is concerned, I have assumed that Salvatore is the son of the 
prisoner. I also lay out of the case the examination of the prisoner 
hiraself before the commissioner, on the ground that, the proceeding 
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being a criminal one, he could not, under the sixth amendment, be 
made a witness against himself. 

The resuit is that no légal proof, however much moral proof there 
may be, is left that the prisoner, who has been for some years known 
in this country as Giovanni La Mantia, is, in point of fact, Giovanni 
Di Lorenzo. No one may properly complain that proceedings which 
involve personal libertv are carefiiUy scrutinized. They should be 
taken with caution and in full compliance with the requirements of 
law. 

The prisoner is discharged, but, in order that the demanding gov- 
ernment may hâve an opportunity to appeal from this décision within 
say 20 days from the entry of an order hereunder, only upon giving 
recognizance with sufïicient surety in the sum of $2,000 for appearance 
to auswer the judgment of the appellate court. 



ABKASÏ RI-:ALÏY CO. v. MAXWELL. 
(District Court, E. D. New York. July 26, 1013.) 

1. Internal Eevent'e (S 9*) — Corporation Taxes — "Doi.xo Business." 

Certain iiidlviduals owniiig tlie business of a department store also 
owued tlie real estate rented by tlie firm operatiiig the department .store, 
and. in order to control tlie real estate, lease, rents, etc., more conven- 
iently, organized plalntlff corporation, of which they owned tUe stock, 
uuder the New York Business Corporations Law (Cousol. Laws 1909. e. 
4). The corporation was first authorized to buy, sell, rent, and exchange 
real property, build, construct, and alter honses thereon, mauage and 
develop property, deal in goods, wares, aud merehandise, and carry on 
any business coniiected therewith, etc. It In fact dld no business, ex- 
cept own and operate the real property In question, and. on December 
26, 1911, amended its certiflcate of incorporation, so as to lirait its pow- 
ers to the mère ownership and rental of such property, with a distribu- 
tion of the proceeds. Hcld that plaintifC had no property right in the 
form of a business privilège, and was not doing business, so as to be 
taxable under Corporation Tax Act Cong. Aug. 5, 1909, c. 6, § 38, 36 
Stat. 112 (U. S. Comp. St. Supp. 1911, p. 946). 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 13- 
28; Dec. Dig. § 9.*] 

2. Internal Revenue (§ 38*)— Corporation Taxes — Payment Under Pro- 

test — Recovery. 

Plaintiff corporation having been assessed for corporation taxes in 
January, 1912, under Corporation Tax Act Cong. Aug. 5, 1909, c. 6, § 
38, 36 Stat. 112 (U. S. Comp. St. Supp. 1911, p. 946), and the same not 
having been paid, a writ of distraint was issued by the collector, and, 
the corporation having been notified that the tax would be collected by 
levy, the deputy collector took from a représentative of the corporation 
the amount of the tax, against the verbal protest of the corporate ofBcer 
at the time, and a wrltten notice of protest then served, in which the 
corporation denled that it was liable to the tax. Hcld, that the protest 
was sufficient to entitle the corporation to recover the amount from the 
collector, on its being determiued that the corporation was not within 
the law. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 83, 84 ; 
Dec. Dig. § 38.*] 

•For other cases see same toplc & S number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At Uaw. Action by the Abrast Realty Company against William J. 
Maxwell to recover a corporation tax paid to a deputy collector under 
protest. Judgment for plaintiff. 

Edward N. Grout and Paul Grout, both of New York City (Edward 
M. Grout and F. Sidney Williams, both of New York City, of counsel), 
for plaintiff. 

William J. Youngs, U. S. Atty., of New York City (Louis R. Bick, 
Asst. U. S. Atty., of Brooklyn, N. Y., of counsel), for défendant. 

CHATFIELD, District Judge. Trial has been had, and a verdict 
in favor of the plaintiff rendered by the jury, by direction of the court. 
The présent motion is to set aside this verdict, and, by stipulation of 
both parties, to direct, if that motion be granted, the entry of judg- 
ment for the défendant. 

[1] The plaintiff corporation was organized under the Business 
Corporations Law of the state of New York, with power to — 

"buy, sell, rent and exchange real property, improved and unlmproved, to 
bulld, construct and alter houses thereon, and to manage and develop real 
property, generally, to purchase, manufacture, acquire, bold, own, mortgage, 
pledge, lease, sell, assign and transfer, to invest, trade, deal in and deal with 
goods, "wares and merchandlse, and property of every kiud and description, 
and to carry on any of the above business or any other business connected 
tUerewith wherever the same may be permitted by law, either manufacture 
or otherwise, to the same extent as the laws of this state will permit, and 
as fully and with ail the powers that the laws of this state confer upon cor- 
porations, and organizations under this act and to do any and ail of the 
business above mentioned and set forth In the same extent as natural per- 
sons might and could do." 

Ail of the stock was issued to certain members of the firm of Abra- 
ham & Straus, who individually owned the real estate rented by that 
firm for its business. By the terms of the lease ail repairs, taxes, ex- 
penses, and matters connected with the use of the property are per- 
formed and taken care of by Abraham & Straus, the lessees. 

The corporation has donc nothing except turn over to its stock- 
holders the proceeds of the rent in the form of dividends. Up to 
December 26, 1911, the corporation exerted none of its corporate pow- 
ers except as above stated, and upon that date amended its certificate 
of incorjporation so as to limit its corporate powers to the mère own- 
ership and rental of this property, with distribution of the proceeds. 

In January, 1912, a corporation tax was assessed, under the provi- 
sions of section 38, Act of August 5, 1909, and, not being paid, a writ 
of distraint was issued by the collector. Notification having been 
given the corporation that the tax would be collected by leyy, suffi- 
cient funds were in the hands of a représentative of the corporation, 
so that the deputy collector was able to count out and take the aniount 
necessary to cover the tax, viz., $2,166.76. Thus the writ did not 
hâve to be exhibited by the deputy. 

Verbal protest had been made to the collector prior to this time, 
and a written notice of protest was given him at the time of levy, 
in which notice the corporation stated that the tax was paid under 
protest and that the corporation claimed that it was not liable to the 
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tax. Suit was thereupon brought against the collector to recover the 
amount, and the action has resulted as stated. 

It would appear that the plaintiff corporation is organized under a 
statute making it prima facie liable to the tax. It had the power to 
engage in activities which, if exercised, would plainly make it "doing 
business" during the year 1911. Flint v. Stone Tracy Co., 220 U. S. 
107, 31 Sup. et. 342, 55 L. Ed. 389, Ann. Cas. 1912B, 1312. 

After the 26th of December, 1911, the form of its certificate and the 
powers exercised by it are entirely similar to those in the case of Zonne 
V. MinneapoHs Syndicate, 220 U. S. 187, 31 Sup. Ct. 361, 55 L. Ed. 
428, and the existence of trustées in the Minneapolis Case would not 
seem to narrow the liabiHty in that case so as to form a distinction 
from the présent situation. 

Prior to the 26th of December, 1911, the government claims that the 
situation is like the exception noted in the case of McCoach v. Mine- 
hill & Schuylkill Haven Railroad Co., 228 U. S. 295, 33 Sup. Ct. 419, 

57 L. Ed. , in which it is said, with référence to Cedar Street Co. 

V. Park Reahy Co., 220 U. S. 170, 31 Sup. Ct. 342, 55 L. Ed. 389, Ann. 
Cas. 1912B, 1312: 

"We think it Is clear that corporations organized for the purpose of doing 
business, and actually engaged In such activities as leasing property, collect- 
ing rents, managing office buildings, mailing investments of profits, or leas- 
ing ore lands and collecting royalties, managing wharves, dividing profits, and 
in some cases investing the surplus, are engaged In business within the mean- 
ing of this statute, and in the capacity necessary to make such organizatlons 
.subject to the law." 

But an examination of this record makes it appear that the Abrast 
Company did nothing before the 26th of December, 1911, in a différent 
way than it did after that time, and that by the change in the certificate 
of incorporation it rehnquished merely powers which it did not exer- 
cise and for which, therefore, it could not be taxed. McCoach v. Mine- 
hill & Schuylkill Haven R. R. Co., supra. 

The gênerai situation is entirely similar to that of the individuals 
who owned the real estate in question, and who leased it to the Abra- 
ham & Straus firm prior to the formation of the corporation. If thèse 
individuals had maintained an office for the renting of real estate, and 
had, in connection with that office, managed the real estate and per- 
formed ail the duties connected therewith, those individuals would be 
held to hâve been in the real estate business. But if, on the other 
hand, they merely had title to the property, executed a lease, and had 
the rent paid either to a trustée for division among the owners, or di- 
rectly to themselves, it would not seem that thèse individuals could be 
said to hâve been in business, nor to hâve conducted a real estate busi- 
ness, and the only tax upon the right to do business, or upon the busi- 
ness itself , would hâve to be levied directly upon the property involved. 

So the plaintiff corporation has no property right in the form of 
business privilège, beyond the ownership of the real estate which is 
liable to a direct real estate tax, and which is not taxable under the 
United States statute in question. 

[2] This conclusion seems to be the same as that of the Suprême 
Court in the cases cited, and the only remaining question is whether 



336 206 FEDERAL EEPORTEB 

the collector made a levy under sections 3107 and 3205, R. S. (U. S. 
Comp. St. 1901, pp. 2029, 2080), in such a way tliat it was équivalent 
to a payment without protest. In the cases of City of Philadelphia v. 
Collector, 72 U. S. (5 Wall.) 720, 18 L. Ed. ôU, Erskine v. Van 
Arsdale, 82 U. S. (15 Wall.) 75, 21 L. Ed. 63, and Johnson & Johnson 
V. Herold, Collector (C. C.) 161 Fed. 593, it is shown that where the 
tax is paid under such circumstances that the ternis of protest are un- 
derstood and sufficiently expressed to be brought to the notice of the 
government, and where the levy is used merely to protect the govern- 
ment officer in acting under the statute, an action may be maintained 
to recover the tax. 

For thèse reasons, the motion to set aside the verdict vvill be denied. 



BRADY V. SOUTH SIIOKE TRACTION CO. 

In re BRADY et al. 

(District Cotirt, E. D. New York. April 15, 191.5.) 

Courts (§ 278*) — Jukirdiction — Receiveiîship — Ixjunction for Protection 
OF Receivers — I']ffect of Sale or Property. 

A court srrantecl an application by receivers nppointed by it for a street 
railroad coiupany for an injunction restrainlng anotlier conipaiiy froni 
tlireatened action Interfering with their opération of the property. At 
the time tlie projierty was sold l)y the receivers, no formai order had 
been entered ou such application ; a temporary resrraining order previ- 
ousiy made havins reniained in force. Bcld. tliat by tlie sale the conrt 
lost jurisdlction to njake any order restralnipis fatnre acts for the pro- 
tection of the purehaser, but that it retaiiied jurisdlction to uiake and 
enforce a decree enibodjiug its previous décision, 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 819 ; Dec. Dig. § 
278.*] 

In Equity. Suit by Paul T. Brady against the South Shore Trac- 
tion Company. In the matter of the application of Paul T. Brady and 
Willard V. King, as receivers, for an injunction. On motion to vacate 
temporary stay and to deny the application for injunction. Sustained 
in part. 

See, also, 197 Fed. 669. 

Gifïord, Hobbs & Beard, of New York City (Arthur C. Hume, of 
New York City, of counsel), for petitioners. 

Evarts, Choate & Beaman (Herbert J. Bickford and PIcnry A. Rob- 
inson, both of New York City, of counsel), for Third Avenue Bridge 
Co. 

Frueaufï & Robinson, of New York City (Robert S. Sloan, of New 
York City, of counsel), for Alanhattan & Queens Traction Corporation. 

CHATFIELD, District Judge. During the administration of cer- 
tain property by receivers of this court appointed in this action, an 
application was made on pétition for an injunction against the Third 
Avenue Bridge Company, an intended competitor, which was alleged 

♦For other cases see same topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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to have no right to undertake the intended acts, and hence vvould be 
illegally injuring the property which the receivers were légal ly in pos- 
session of and legally enjoying, viz., a franchise over the Fitty->;intli 
Street Bridge and extending into this district. 

It was not denied by the petitioners that, if the competitor had com- 
plied or should comply with the laws by which his compétition coukl 
be legalized by the proper authorities, then no wrong would be in- 
flicted upon the property rights in the possession of the receivers. 
But they also contended, and the court held on objections based upon 
the question of jurisdiction, that irréparable injury to the property 
within the possession of the court's receivers and under its protection 
could be prevented by injunction, when about to be inflicted by any 
one who did not have a right to compel the receivers to allow the com- 
peling act. The décision upon the original motion was filed on July 
1, 1912, and bas been reported in 197 Fed. 669. No restraining order 
or injunction pendente lite has ever been signed, but the temporary 
stay has continued by order of the court and with the acquiescence 
of the Third Avenue Bridge Company. Some discussion has been had 
as to the settlement of such an order, and during ail the period in 
question since the making of the original motion the temporary re- 
straining order has been in force. After the décision of the motion 
and some months ago, much of the property held by the receivers, in- 
cîuding the franchise over this bridge, was sold by order of the court 
and with the approval of the necessary municipal and state authorities 
to purchasers whose rights have become vested in the hands of the 
Manhattan & Queens Traction Company, who are parties to this 
motion. 

The présent application was originally made upon notice to the re- 
ceivers alone for an order vacating the temporary stay and denying 
the application for an injunction. It was urged that this court had 
lost entire jurisdiction over the proceeding by reason of the fact that 
the only ground of jurisdiction upon which the original ruling was 
made was the possession and administration by this court, through 
its receivers, of the property affected. The court directed that the 
purchasers of this property be brought in as parties to this motion. 
They have appeared and answered, and it is now contended by the re- 
ceivers and by thèse purchasers, the Manhattan & Queens Traction 
Company, that they are entitled to an injunction order and a decree 
of this court determining the nature of their title to the property rights 
in question, deciding that the Third Avenue Bridge Company has not 
complied with the statutes, and has not obtained an enforceable fran- 
chise for the service planned. They ask that it be now enjoined from 
exercising against the successors in interest to the receivers the in- 
tended injury, unless the Third Avenue Bridge Company shall first 
apply to the proper authorities to perfect its franchise rights and ob- 
tain the right to so do. 

The situation is unusual, and the principal difificulty arises from the 

fact that the court must make and enforce a decree embodying its 

former décision, if title to the property transferred by the receivers is 

to be definitely adjudicated on the facts which existed prior to the 

206 F.— 22 
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sale, and whicli were set forth on the hearing. On the other hand. 
possession of the property having been given up by the receivers, no 
jurisdiction exists at présent in this court over new parties threaten- 
ing future injury to that property, and the court has no jurisdiction 
to protect the purchasers from further injury by compétition of the 
old parties. But if the motion should novv be rèconsidered, and an in- 
junction denied solely upon the ground of présent lack of jurisdiction 
for further maintenance of the injunction, then the parties in posses- 
sion would hâve no détermination, which would hâve the eiïect of an 
order or decree, showing the décision of the court, and which would 
settle the rights determined therein, unless reversed upon appeal. 
This court cannot décide as to the possibility of résistance on the part 
of the purchasers from the receivers against a collatéral attack upon 
the conclusions of this court in its previous décision. Nor should this 
court, if it has lost jurisdiction to enter any order embodying its dé- 
cision, attempt any further proceedings in the matter. Further, this 
court would not hâve the right to décide between parties not within 
its jurisdiction such questions of title as may be based upon the former 
décision. 

For thèse reasons, the présent motion, in so far as it asks the court 
to deny, for lack of jurisdiction, the issuance of any injunction as to 
future acts of the Third Avenue Bridge Company, with respect to the 
property now in the hands of the Manhattan & Queens Traction Com- 
pany, will be granted. 

The motion, in so far as it seeks to reopen or reverse the previous 
décision and to set aside from the outset the injunction or temporary 
stay which has been in effect and has been enforced by the court to 
protect the property while in the hands of its receivers, will be denied. 

Certain questions were left open for hearing upon testimony before 
final décision, but the jurisdictional points were decided upon the con- 
ceded facts, and as to those the conclusion of the court was in effect 
final. A decree may be entered as to thèse questions, in the form of 
an order adjudicating, as between the Third Avenue Bridge Company 
and the receivers of this court, the right of the receivers to enjoy 
(without interférence until further order of this court, or so long as 
the court had jurisdiction to protect the property) undisturbed exer- 
cise of the franchise rights and property which were threatened with 
interférence on the part of the Third Avenue Bridge Company, up to 
the time of the sale of such rights to the Manhattan & Queens Trac- 
tion Company, and which were conveyed by such sale. 

It is considered by the court that its former jurisdiction over the 
subject-matter and over the parties has now been lost, to the extent of 
making further orders respecting the subject-matter, since that is no 
longer in the possession of the court. But, jurisdiction over the par- 
ties having been gained through possession of the subject-matter, it 
still remains to the extent of establishing, by décision and order of the 
court, the conditions and rights which existed at the time property was 
transferred b}' order of the court, and that order must be tested by ap- 
peal, if incorrectiy established. 
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STBAMSHIP OVERDALE CO., Limited, v. TURXER. 

(District Court, E. D. Pennsylvania. July 2, 1913.) 

No. 30 of 1913. 

Admiralty (§ 14*) — Jtjrisdiction — Makitime Contracts. 

A contract by wlilcli a dealer In coal agreed to furuish to the owner 
of a Une of steamships at certain priées ail the normal necessary bunker 
coals tliat might be required by tlie buyer for the use of ail of its ves- 
sels is not a maritime contract wlth respect to any part of it which re- 
niains executory, and a court of admiralty is without jurisdiction of au 
action against the seller for its breach by failing to supply coal demauded 
by one of the buyer's vessels. 

[Ed. Note. — For other cases, see Admiralty, Cent. Dig. §| 177-180 ; Dec. 
Dig. § 14.*] 

In Admiralty. Suit by the Steamship Overdale Company, Limited, 
against Alfred Turner, doing business under the name of Colin & Tur- 
ner. On exception to libel. Exception sustained. 

Edward F. Pugh, of Philadelphia, Pa., and Convers & Kirlin, ot 
New York City, for libelant. 

Howard M. Long and Abraham Israël, both of Philadelphia, Pa., 
for respondent. 

THOMPSON, District Judge. This is an action in personam to 
recover damages for the alleged breach of a contract whereby the re- 
spondent agreed to furnish to the libelant company "ail the normal, 
necessary bunker coals that may be required by the buyers for the use 
of ail the steamers of which they are the registered managing owners 
except when otherwise bound by charter." The libelant claims dam- 
ages arising from the failure of the respondent to supply the steamship 
Overdale at Norfolk, Va., with 900 tons of bunker coal at that port, 
and avers that by reason of the default of the respondent the master 
loaded the Overdale at the best terms which he was able to obtain at 
Norfolk, whereby the libelant was compelled to pay $1,476.50 more 
than the price named in its contract with the respondent, which amount 
is claimed as damages, together with damages for nine hours' delay to 
the vessel in loading the coal, amounting to $159.44. The respondent 
excepts to the libel upon the ground : 

"That the damages claimed by the libelant arose from the breach of the 
contract set forth in said libel, which is not an admiralty or maritime cou- 
tract, uor an admiralty or maritime cause of action, and the cause of action 
so set forth is not within the jurisdiction of this honorable court." 

The contract in this case is similar to that under considération in the 
case of Diefenthal v. Hamburg American Line (D. C.) 46 Fed. 397, 
where to quote thé language of Judge Billings : 

"The respondents were owners of a number of steamers runniug between 
New Orléans and varions European ports. They made a contract, whereby 
it was agreed that the libelants would, for the period of one year, furnisii 
and deliver to the respondents on boa,rd of their several vessels ail the méat, 
eggs, and vegetables required as supplies for the passengers andcrews of said 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Iioats at fixed priées. The libel further propounds tliat tlie nuinber of re- 
spoiidents' lioats departiiig wlthin the year from New Orléans was 43 ; tliat 
the exécution of tlie contract was entered upon, aud 2 tjoats liad been fur- 
nislied witli supplies, wliicli, at tlie agreed priées at that season of the year, 
cansed a loss to the lihelatits ; and that the respondents. refusing to carry 
out thereafter the said contract, liave caiised a loss to the lilielants of the 
full suu! of spiO.OOO. The conti-act, therefore, was a contract whereby the 
libelants agreed to sell and deliver, and the respondents, who were owners 
of vessels enpîaged in foreisu commerce, agreed to purchase and receive, at 
euumcrated priées, the supplies wliieh such vessels niight require at the port 
of New Orléans for the p.crlod of one year." 

After a discussion of the leading authorities upon the question as to 
vvhat are and what are not maritime contracts, Judge Billings proceeds 
in his opinion at page 399 ; 

"This is a contract relatiii.'j to the furnisliing of supplies. But it is, after 
ail, not a contract where, nntil the supplies are aetn;illy furnished, the con- 
tractors relied upon any sliip, but upon the other contraeting party. 'ïhe 
proxiniate and not the reniote cause is looked to as the source of jurisdic- 
tion in admiralty.' Dunl. Adni. l'r. marg. p. 44. It was not a contract for 
supplies for a ship, except that the wants of the 411 ships were to furnish 
the ineasure of the exteut of what was to be furnished — i. e., tlie contract 
related to navigation only so far as concerned amounts. For ail other pur- 
poses it was a gênerai contract for the sale and delivery of provisions, and, 
aCcording to the distinction wliich lias been inade in the cases above referred 
to both in England and in tliis couutry, tliough having ulterior référence to 
navigation, is still oue for the refusai to carry out whicli, by the défendants, 
the plaintiffs niust liave their reinedy in the conunondaw courts, aud not in 
the court of admiralty. It ueed not be held that there could not be an ad- 
miralty suit in some cases where there is no maritime lien. But where the 
contract is for supplies, to bring it witliin the admiralty Jurisdiction it must 
come vvithin the reason that briiigs niaterialmen within the doniinion of ad- 
miralty courts — i. e., it must appear tliat the necessities or conveniences of 
ships in ports remote from home ports require that a crédit should be given 
and a debt created wliich, though arising on laud, are distinctively maritime, 
because necessary to maritime commerce as conducted by ships. It must 
begin and end in the necessities of a particular vessel for her own voyage. 
Where owners group together a large nuniber of vessels, and make annual 
contracts for their supplies, the adnilralt.y jurisdiction does not include them, 
because the reason for it does not. The objection to the .iurisdiction, whicli 
it seems to me must prevail, is tliat thls contract. thougli relating remotely 
to navigation and maritime commerce, is separated so far from them that It 
did not spring from the necessities of navigation, and is not within the con- 
sidérations wliich make it essentially and distinctively inaritinie, and, thougli 
in part executed. is not, witn référence to damages for its further nonexecu- 
tion, within the jurisdiction of the courts of admiralty. The exception to the 
jurisdiction must be maintained." 

I think the reasoning of Judge Billings applies to the présent case 
and should be followed. The décision was approved in the case of 
Marquardt v. French (D. C.) 53 Fed 603 ; in The Harvey and Henry, 
86 Fed. 656, 30 C. C. A. 330, which cases were cited and followed by 
Judge McPherson in this district in Reliance Lumber Co. v. Roths- 
child (D. C.) 127 Fed. at pages 748 and 749; in The City of Clarks- 
ville (D. C.) 94 Fed. 201 ; and in The Mary F. Chisholm (D. C.) 129 
Fed. 814. 

If the respondent had offered to deliver coal to the Overdale, and the 
master of the vessel had refused to accept delivery, the respondent 
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would hâve had no right of action in admiralty, either in rem or in per- 
sonam. 

"ïhe admiralty jiirlsdiction in cases of contract dépends, primarily, upon 
the nature of tlie contract, and is limited to eontracts, claims, and services 
purely maritime, and touching rights and dutles appert:;ining to commerce 
and navigation. 1 Conk. Adm. 19; People's Ferry Co. v. Beers, 20 How. 393 
[15 L. Ed. 961 1." 

See, also, the note to The Richard Winslow, 18 C. C. A. 347, where 
a careful collation is made of the cases bearing upon the question of 
admiralty jurisdiction as to matters of contract. 

In the présent case the contract was between the owner of a line of 
steamships and a firm engaged in the sale of coal for a gênerai supply 
of coal at certain priées, the quantity to be measured by the require- 
ments of the libelant for use of ail its vessels. Until the contract was 
executed, no particular vessel or no particular voyage was in contem- 
plation of either of the parties. It had no référence to any particular 
maritime service or maritime transaction, nor to the navigation, busi- 
ness, or commerce of the sea. If coal had been supplied to the Over- 
dale, the contract would apply as to the coal delivered to the naviga- 
tion or commerce of the particular vessel, and admiralty would hâve 
jurisdiction (Berwind v. Schultz [C. C] 28 Fed. 110; Rudolph v. Bry- 
an [D. C] 161 Fed. 233); or if the contract, being purely executory, 
had been for performance of some maritime service, admiralty would 
hâve had jurisdiction as in the case of Boutin v. Rudd, 82 Fed. 685, 
27 C. C. A. 526, where admiralty jurisdiction was sustained in a suit 
for breach of contract of towing ; or in Baltimore Steam Packet Com- 
pany v. Patterson, 106 Fed. 736, 45 C. C. A. 575, 66 L. R. A. 193, 
where jurisdiction was sustained for breach of contract to furnish a 
cargo to a vessel ; or in Graham v. Oregon Railroad & Navigation Co. 
(D. C.) 135 Fed. 608, where jurisdiction was sustained on the same 
ground ; or in Maury v. Cullif ord (C. C.) 10 Fed. 388, where the suit 
arose by reason of . the vessel owner's f ailure to furnish a vessel under 
a charter party; or in The Strathnairn (D. C.) 190 Fed. 673, where 
admiralty jurisdiction vi'as held to attach for a breach of contract to 
load a cargo on a vessel. 

But in the présent case the contract was not such as to give recipro- 
cal rights to the parties to sue in admiralty for nonperformance, and 
the remedy of the libelant is therefore in the courts of law for breach 
of a contract not maritime in its nature. 

The exception must therefore be sustained. 



UNITED STATES v. BUNTING et ux. 

(District Court, D. Oregon. July 28, 1913.) 

No. 3,840. 

Waters and Water Courses (§ 252*) — Irrigation — Latéral Ditohes — Right 
to cut — estoppel. 

Where défendants over whose land certain Irrigation dltclies belonging 
to a government irrigation project was located became a member of a 

•For other cases see same topio & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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water Users' association which owned the project prior to Its incorpora- 
tion in the government work, and one of the by-laws of the association 
provided that sueh rules and régulations as the Seeretary of the Interior 
might promulgate relating to the administration and use of the water 
should be binding on the stockholders of the association, and the seere- 
tary put into effeet certain rules prohlbiting water users from cutting 
the banks of any canals or laterals and from taking water therefrom 
except at places designated by the government, défendants were estopped 
to claiffl the right to break dowu the banks of a latéral ditch and take 
water therefrom at a point not so designated. on the ground that, becausc 
they owned the fee in the soil of the ditcli, thoy were entltled to take 
water at whatever point they desired. 

FEd. Note.— For other cases, see Waters and Water Courses, Dec. Dig. 
§ 252.*] 

Suit by the United States of America against C. A. Bunting and 
wife. Decree for the United States. 

Clarence L. Reames, U. S. Atty., of Portland, Or. 

C. C. Brower, of Klamath Falls, Or., for défendants. 

WOLVERTON, District Judge. The government now is, and sincc 
1905 has been, engaged in the construction and completion and in the 
opération of an irrigation project designated as the "Klamath project," 
situated in the Klamath Basin in Oregon and California. In the course 
of the work, the government acquired, by purchase from the Little 
Klamath Water Ditch Company, a canal known as the Main Adanis 
Canal, extending northeasterly and southwesterly across section 35, 
township 40 south, range 10 east, together with certain laterals, among 
which are those known as the Stukel and Parrish laterals. 

The défendants, C, A. Bunting and his wife, M. Veneta Bunting, 
are, and hâve been since 1902, the owners and in the occupancy of cer- 
tain lands situated in said section 35, through which the Main Adams 
Canal and Stukel and Parrish laterals extend, and to the south bound- 
ary of which the Offield latéral has been constructed. They acquired 
thèse lands of Samuel C. Trayner, and at the time they so acquired 
them the Stukel latéral was serving not only the lands of the défend- 
ants, but other lands further to the north and northwest, namely, the 
Stukel, Hill, and Pettit lands, and is now serving the Loomis lands. 
The Parrish latéral was serving the défendants' lands and the lands of 
Parrish; the latter being succeeded by purchasers from him of later 
date. 

The Main Adams Canal was at first constructed farther to the south, 
but subsequently the route was changed to its présent location, and this 
before the défendants acquired their interest in the lands and prem- 
ises traversed by said canal and its laterals. J. Frank Adams was the 
initial promoter of the canal and the irrigation System, his scheme be- 
ing to form a corporation, with shareholders of persons having lands 
for irrigation along the proposed route of the canal with its laterals, 
each holder to take a share of stock for each acre of land to be benefit- 
ed, arid'it was in pursuànce of this scheme that the organization was 
perfected and the Little Klamath Water Ditch Company incorporated. 

•For other cases see aame tojjic & § nvmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At that time Samuel C. Trayner was in possession, under government 
right, of a tract of land throiugh which the Stukel latéral was later 
constructed, and he, with Adams and others, entered into a mutual 
agreement, whereby each granted to the others perpétuai rights of way 
for the construction and maintenance of ail ditches and flumes neces- 
sary to convey water from the ditch of the Little Klamath Water Ditch 
Company across any and ail lands held by them and lying under said 
ditch. Àt about the same time Trayner subscribed for 50 shares of 
stock in the Little Klamath Water Ditch Company. J. Ross Trayner 
was at the time in probable possession under government right of oth- 
er lands through which the Adams Canal and the Stukel and Parrish 
laterals were later constructed, but does not seem to hâve entered into 
agreement, as did Samuel C. Trayner. Nor did he take stock in the 
ditch company. The défendants dérive their title to a portion of the 
lands now owned by them through J. Ross Trayner ; the latter having 
conveyed through mesne conveyances to Samuel C. Trayner. It should 
be further noted in this relation that the défendant C. A. Bunting suc- 
ceeded to 25 of the 50 shares of stock which Samuel C. Trayner sub- 
scribed for in the ditch company. 

Adams and other witnesses relate that, in the construction of the ca- 
nal with its laterals, ail parties holding lands along the course of the 
ditch and under it freely permitted the construction of said ditch and 
its laterals over their premises, without protest or objection, with a 
view to s'haring in the benefits that would inure to their premises from 
use of the water for irrigation and other purposes, so that the ditches 
and laterals that were constructed were so constructed with the free 
assent of each person whose lands they traversed. 

In connection with the Klamath Basin project, there was organized, 
under the laws of the state, a corporation known as the Klamath Wa- 
ter Users' Association, and it was only through membership therein 
that rights could be obtained for use of water to be supplied by means 
of the irrigation project. Under the by-laws of such association, such 
rules and régulations as the Secretary of the Interior might promulgate 
relating to the administration and use of water were made binding and 
obligatory upon the stockholders of the association ; not more than one 
share of stock to be allotted for each acre of land or fraction thereof. 

On March 17, 1905, the défendants became shareholders in the asso- 
ciation to the extent of 290 shares, and thereby became obligated by the 
terms of their stock subscription to ail the by-laws of the association, 
as well as to the observance of such rules and régulations for taking 
water and the use thereof as the Secretary of the Interior might pro- 
mulgate. In due course the Secretary of the Interior adopted and put 
into effect certain rules and régulations relating to such project as in 
substance and effect prohibit water users from cutting, breaking down, 
or destroying the banks and retaining walls of any canals or laterals 
pertaining to the project, and from taking water from any of such ca- 
nals or laterals, except at places and points designated and established 
by the government. 

Now, it is alleged that, in violation of thèse contractual relations of 
the défendants toward the government, and of the rights of the gov- 
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ernment to maintain and operate its main ditch and laterals over and 
through the lands of the défendants, the défendants hâve eut the banks 
of the Stukel latéral at several places not designated by the govern-' 
ment, and insist that they hâve a right to take water from said latéral 
and the main canal at whatever point and vvhenever they may désire, 
and the question is presented whether the défendants hâve such right. 

The défendants deny that they hâve eut the banks of the latéral as 
alleged, but several witnesses hâve testified that C. A. Bunting admit- 
ted to them that he opened, widened, and deepened three or four out- 
lets from the Stukel latéral at higher élévations, with a view to increas- 
ing the area of irrigation upon his premises, and there seems to be lit- 
tle doubt as to that. Furthermore, Bunting claims in his testimony 
that he had a right to do thèse things, although not affirming that he 
did them. His theory, however, as to the relative rights existing be- 
tween himself and the government, is in effect that he is the owner of 
the fee of the land over which the water in the ditch and laterals 
flows, while the government has the right to the use of the canal and 
laterals for flowing water through them, and that, being the owner of 
the soil in fee, he has the right to control the banks of the runvvays, 
and therefore has the right to take water from such runways at what- 
soever points he desires, and to dévote the same to his uses. 

Tracing the history of the construction of the main canal and thèse 
laterals, as above very briefly narrated, it would seem that the govern- 
ment, through its predecessor, at least acquired a permissive easement 
over the lands traversed by such canal and laterals. But, however 
this may be, the défendants are clearly estoppped by what they hâve 
done in becoming shareholders in the Water Users' Association and ac- 
cepting the form of stock issued by the association, and agreeing to be 
bound in taking water by the ruies and régulations prescribed by the 
Secretary of the Interior. They are bound by their own agreement to 
conform to thèse rules and régulations, and will not and ought not 
to be permitted to insist upon taking water contrary thereto. The rules 
and régulations are designed for the government of ail the water users, 
and, unless they are enforced, it is manifest that the project would 
soon be in a confusion that would defeat the very purposes of putting 
it on foot. 

The government should hâve its injunction as prayed, and it is so 
ordered. But, considering that the défendants are not wholly without 
equity, and much expense has been incurred in taking the testimony 
that might and should hâve been avoided, for which neither party is 
free from fault, neither party will be permitted to recover costs and 
disbursements from the other. 
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CARLETON et al. v. THREE HUNDRED SIXTY-SEVEN TONS OF COAL. 

(District Court, D. Maine. July 18, 191.",.) 

No. 217. 

1. SiiippiNG (ij 37*)— Chaeter — Validity of Contbact. 

Telegl'îliiis and a letter passing between the parties construed, and licld 
to constitute a valid charter of a schooner for the carriage of a cargo of 
coal ; the vessel having at once entered upon and perf ormed the con- 
tract. 

[Ed. Note.^For other cases, see Shipping, Cent. Dlg. §§ 127-135; Dec. 
Dig. § 37.*] 

2. SiiiPPiNO (§ 175*) — Demurbage — Liability of Chabterer. 

Where the agents of the charterer of a vessel for the carriage of a 
cargo of coal directed her to report to a coal compauy for loading, the 
charterer becanie responsible for the acts of such coiupany, and liable 
for démarrage because of its failure to give customary di.spatch in load- 
ing. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. §§ 572-574; Dec. 
Dig. § 175.*] 

In Admiralty. Suit by Franlc J. P. Carleton and otliers, ovvners of 
the schooner Âdelia T. Carleton, against Tliree Hundred and Sixty- 
Seven Tons of Coal; The Camden Yacht Building & Railvvay Com- 
pany, claimant. Decree for libelants. 

H. L. Withee, of Rockport, Me., for libelants. 
S. C. Perry, of Portland, Me., for respondent. 

HALE, District Judge. The owners of the schooner Adelia T. 
Carleton, of Rockport, Me., bring the libel in this case against a cargo 
of 367 tons of coal carried by that schooner from South Amboy, N. 
j., to Camden, Me. They seek to recover demurrage for six days' dé- 
tention in loading the vessel at South Amboy, and a small balance for 
freight. The claimant, the Camden Yacht Building & Railway Com- 
pany contends that there was no valid charter ; and that the schooner 
was given due dispatch in loading. 

[1J The libelants rely upon a paroi charter of the vessel. The fol- 
lowing telegrams and letter are put in évidence : 

"New York, N. Y., July 6, 1912. 
"ïo S. E. & H. L. Shepherd, Itockport, Me. 

■'Can you use Carleton three eighty tous thlrteen half draft coal eighty 
ceuts. Answer care Eliot Company. D. g. Kent." 

"Rockport, Me., July 6, 1912. 
'•To Capt. D. S. Kent, Cr. J. A. Eliot and Ce, New York. 

"Yes i£ we can buy coal. WIU wire you Monday. When will vessel be 
ready? S, E. & H. E. Shepherd." 

"New York, July 6, 1912. 
"To S. B. & H. L. Shepherd, Rockport, Jle. 

"Carleton ready about Tuesday. Understand Garfield Proctor can furnish 
coal. D. S. Kent." 



«For other cases see aame topic & § numbeb in Dec. 6 Am. Digs. 1907 to date, & Rep'r Indexe? 
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"Rockport, Mo., July 6, 1912.- 
"To Capt. D. S. Kent, Care .T. A. Kliot & Co., New York. 
"Hâve ordered coal of Garficld Proctor. S. E. & H. L. Shepherd Oo." 

".Tuly 6, 1012. 
"Capt. David S. Kent, c/o J. A. Eliot & Ce, New York, N. Y. 

"Dear Captain : We recelved your telegranis and withoiit quoting beg to 
State that we understand tliat yotir vessel will lie rendy Tuesday and that 
you are willlng to accept elghty cents freight to Canideu and that the Giir- 
fleld & Proctor Coal Company are in a position to furnlsh coal and we ini- 
mediately wired them to load tlie Carletou for account of the Caniden Yacht 
Building & Kailway (Company, Camden. We did not state the rate of freight. 
As a matter of fact that is immaterial. On the vessel's arrivai hère, say if 
they put In freight as agreed upon or elghty cents it is immaterial. 

•'Hoping you will .hâve prompt dispatcli and that you will hâve a quick 
passage and thanking you for taking tlie mattfn- wyi with us, vi-e are, 

"Very truly yours, S. B. & H. L. Shepherd." 

The telegram of Capt. Kent, and the telegrams in reply signed by 
S. E. & H. L. Shepherd, vvho acted for the claimant, together with 
the letter of confirmation, may fairly be held to constitute an ofifer and 
acceptance. The proofs indicate that at the end of this correspondence 
both parties understood that a contract had been made, for the letter 
in behalf of the claimant expresses the hope that the ship will hâve 
prompt dispatch and a quick passage. The proofs show also a ratifica- 
tion of the contract, and that the schooner entered upon its perform- 
ance. In James v. Brophy, 71 Fed. 310, 312, 18 C. C. A. 49, in speak- 
ing for the Circuit Court of Appeals in this Circuit, Judge Webb pass- 
ed upon a paroi contract, and gave weight to the fact that the ship- 
had entered upon its performance, and that the subséquent action of 
both parties to the contract was of probative value in determining the 
existence of a charter. Upon a careful considération of the proofs in 
the case at bar, I am of the opinion that the libelant has met the bur- 
den of proving a valid charter. The Phebe, 1 Ware, 268, Fed. Cas. 
No. 11,064; Huron Barge Co. v. Turnev (D. C.) 71 Fed. 972; James 
V. Brophy, 71 Fed. 310, 312, 18 C. C. A. 49, and cases cited. 

I cannot sustain the contention of the claimant that the charter was 
merely a conditional one. The proofs do not show that any conditions 
were accepted by the libelants. I think an unconditional charter bas 
been proved. 

[2] The claimant further urges that there was no delay in loading,. 
but that the schooner was given customary dispatch. It appears by the 
évidence that the vessel reported at South Amboy at 7:30 a. m., July 
lOth; that the captain demanded a cargo every day; that she was 
loaded July 19th, and that thus she was lying at that port 10 days; 
that on the fourth day, July 13th, Capt. Kent notified the charterer that 
the vessel was then "on its hands"; and that it lay for six full days 
thereafter. The proofs satisfy me that three days are the customary 
lay days at South Amboy. The claimant seeks to ju.stify the delay by 
showing a shortage of egg and stove coal at this time. The testimony 
does ROt, however, indicate that the size of the coal was specified be- 
tween the parties when the contract was made. On July lOth the ship- 
pers were notified by a telegram f rom S. E. & H. L. Shepherd, through 
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the broker, to load the Carleton with "half egg and half stove ; egg on 
bottom, if not too late." So far as I can find from the testimony, 
there was no notice before this as to the size of the coal required. 
There is nothing in the proofs to indicate but that the vessel might 
carry nut or pea coal under the contract, and it seems to be admitted 
on ail sides that vessels carrying those sizes were getting prompt dis- 
patch. 

The claimant proves no sufficient reason for the delay. The testi- 
mony shows that the cargo was ordered direct from the Garfield & 
Proctor Coal Company, the shippers, who must be held to hâve acted 
for the charterer. In Hinckley v. Wilson Lumber Co., 205 Fed. 974, 
an opinion was handed down on June 2d last, wherein this court had 
occasion to refer to Donnell v. Amoskeag Mfg. Ce, in this Circuit, 118 
Fed. 10, 11, 55 C. C. A. 178, 179, where the charter provided: 

"Vessel to report to the Consolidation Coal Company, Baltimore, for or- 
ders; it being understood vessel sliall be loaded by them in turn." 

And in speaking for the Court of Appeals Judge Putnam said: 
"By consigning tUe vessel to the Consolidation Coal Company, the Garfield 
& Proctor Coal Company, in whose shoes the claimant stands, made itselï 
responsible for the acts or omissions of the consignée, and in that respect it 
stands the same as though the stipulation had been that the vessel should re- 
port to Itself." 

In the case at bar, I am of the opinion that the charterer must be 
held responsible for the acts of Garfield & Proctor, the shippers, to 
whom the vessel was consigned. The claimant is also responsible for 
the acts of the Shepherd Company, its agent, throughout the transac- 
tion. After a careful considération of the proofs, I am convinced that 
the responsibility for the delay in loading was upon the claimant and 
its agents. The vessel was delayed at South Amboy six days beyond 
the customary lay days, and this delay was due to the fault of the char- 
terer and its agents. It is proved that the rate of demurrage for ves- 
sels of the class of the Carleton was eight cents per ton of cargo per 
day. Under the évidence, the schooner is entitled to six days' demur- 
rage on the coal carried, $176.16. It appears that Capt. Kent, for the 
vessel, refused to receive a balance of $10 due him for freight; he 
evidently supposing that this action was necessary in order to "bind 
liis claim." It appears that the $10 has never been paid. I see noth- 
ing in the testimony to justify the conclusion that the payment of $10 
has been waived, and I see no reason wliy it should not be added to 
the amount of damages. Notice of the lien upon the cargo was prompt- 
ly given the consignée, and I am of the opinion that the lien has not 
been waived. I hâve not undertaken to recite or to comment upon the 
testimony in détail. 

The parties bave expressed the intention that I shall pass upon the 
question of damages, without référence to an assessor. I am of the 
■opinion that the libelants are entitled to a decree of $186.16, with in- 
terest from July 28, 1912, the date when demand was made upon:the 
cargo. A decree may be entered for the sum of $196, with costs for 
Ihe libelants. 
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In re WINK. 
(District Court, D. Maryland. July 30, 1913.) 

1. Bankruptct (§ 444*) — Ordkrs^Review — Pétition— Filing— Time. 

A pétition to review a referee's order in l)aiikruptcy, not filed until 30 
days after tlie eutry of tlie order, was too late. 

[Ed. Note. — For otlier cases, see Baulvruptcy, Cent. Dig. §§ 920-027 ; 
Dec. Dig. § 444.*] 

2. Bankruptcy (^ 120*) — Trustée — Qualifications — Bankbupt's Attorney. 

The fact that au attorney lias represented tlie Imnkrnpt does not in it- 
self disqualify liini to act as the baulvrupt's trustée; but, liefore lie wlll 
be allowed to become trustée, there should be some évidence that hls 
cholce has been brought about, in part at least, by tlie activities of others 
than himself and the bankrupt. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 185 ; Dec. 
Dig. § 120.*] 

3. Bankruptcy (ii 123*)— Trustée — Election. 

Where a bankrupt's former attorney and tlie Iianla'upt were active in 
obtaining powers of attorney froni creditors, which the attorney voted 
for himself as trustée, and, the référée having refused to allow the saine, 
the attorney induced certain of tlie creditors whoni he represented to give 
new powers to another, who on a subsetiuent élection desired to vote 
the same for such attorney as trustée, the référée properly held tluit tlie 
attorney was inéligible. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 171-170 ; 
Dec. Dig. § 123.*] 

In the matter of ban[vruptcy proceedings of William A. Wink. Pé- 
tition by Ivan L. Hoff to revise certain referee's orders disallowing 
certain powers of attorney procured by petitioner, which he sought to 
vote for himself at an élection of a trustée for the bankrupt. Afhrmed. 

Ivan ly. Hoff, of Westminister, Md., in pro. per. 

J. Milton Reifsnider, of Westminister, Md., for certain creditors. 

ROSE, District Judge. The petitioner is a member of the bar. He 
was, until very recently, at least, attorney for the bankrupt. The lat- 
ter made to him an assignment for the benefit of creditors. He ac- 
cepted the trust. Certain creditors instituted bankruptcy proceedings. 
The making of the assignment was alleged to be an act of bankruptcy. 
An adjudication followed. Mr. Hoff prepared the bankrupt's sched- 
ules, and as his attorney filed them. 

On June 2, 1913, a meeting of creditors to elect a trustée was held. 
Mr. Hoff had powers of attorney from a large number of creditors. 
Thèse he voted for himself. As a resuit he received the votes of a ma- 
jority in number and amount of the allowed claims. There was an- 
other candidate. Objection was made to the confirmation of his élec- 
tion. The bankrupt was examined. It appeared that at Mr. Hoff's 
request he had spent a day in personally soliciting creditors to give 
their powers of attorney to Mr. Hoff, and to the same end had co-ojv 
erated with the latter in communicating with other creditors by mail. 
The référée refused to approve the choice of Mr. Hoff. 

•For other cases see same topic & 8 number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[1] It is hère sought to revise his order then made. The pétition 
for revision was not filed until 30 days after the order was entered. 
The rules of the court require that such pétition shall be filed virithin 
15 days. The pétition for revision, so far as it relates to the order of 
June 2d, must therefore be dismissed. The petitioner loses nothing 
thereby. The same question subsequently arose, and has been properly 
brought hère for re-examination. 

The référée adjourned the meeting to June 20th. At that time Hoff 
presented most of the powers of attorney which he had used at the first 
meeting, and, as at that meeting, offered to vote under them for him- 
self. Six of the creditors f rom whom at the first meeting he held pow- 
ers of attorney were now represented by one Hunt under new powers 
executed since the adjournment of the preceding meeting. Thèse six 
creditors executing thèse powers to Hunt were ail persons from whom 
the bankrupt had in person secured the former powers to Hofl^. After 
the first meeting Holï prepared new drafts for thèse six creditors, fill- 
ing in Hunt's name as the attorney in f act, instead of his own. He gave 
thèse drafts to Hunt, and told the latter to get them executed. At 
Hunt's request the creditors did so. Hunt sought to vote for Hofï. 
Had the votes of Hofl: and Hunt been received, Hofif would again hâve 
had a majority in number and amount of the allowed claims. The 
référée, however, was of opinion that as both Hofï and the bankrupt 
had been unduly active in influencing the creditors to vote for Hoff, 
and as the latter had been the attorney for the bankrupt down to at 
least the time at which the schedules were filed, the powers of attorney 
held by Hoff and Hunt should be disallowed. If they were disallowed, 
another candidate had a majority in number and amount of the claims 
voting. The référée accordingly held that the latter had been elected. 
His élection was thereupon confirmed. 

[2] The pétition seeks to hâve revised so much of this order as dis- 
allowed Hoff 's and Hunt's powers of attorney and refused to déclare 
Hoff elected, and to confirm such élection. The petitioner relies on au- 
thorities which hold that a bankrupt's attorney is not necessarily and 
under ail circumstances disqualifiée! to be elected trustée, if before the 
élection he has completely severed his professional connection with his 
former client. It is easy to conceive of cases in which everybody in- 
terested wants the bankrupt's attorney to be his trustée, because it is 
apparent that he can be of more use to the estate than any one else can 
be. When that is so, there ought to be no technical bar to prevent his 
acting. It is not necessary now to inquire whether such élection should 
ever be permitted, unless the attorney is the practically unanimous 
choice of ail the creditors. Without going so far, it is enough to say 
that, before he should be allowed to become trustée, there should be 
some évidence that his choice has been brought about, in part, at least, 
by the activities of others than himself and the bankrupt. 

On gênerai principles and in the overwhelming majority of cases, it 
is inexpedient that the former attorney for the bankrupt shall become 
his trustée. There are many and cogent reasons for so holding. One 
of the most obvious of thèse is the always existing possibility that it 
may become the duty of the trustée to ta'ke légal proceedings of some 
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kind against the bankrupt. If it does, the difficulties and embarrass- 
ments which may resuit from récent confidential relations between the 
two may be of the most serious character. Moreover, for the harmo- 
nious, and therefore economical, administration of the bankrupt's es- 
tate, it is désirable, if possible, that the trustée shall not only deserve, 
but shall in fact bave, the confidence of the creditors generally, and 
that bis motives shall not be distrusted by even a minority of them. 
Such confidence is not Hkely to be given to one who was the adviser of 
the bankrupt in the commission of the act of bankruptcy, and after- 
wards, by bis own exertions and that of the bankrupt, contrived to 
bave himself elected trustée. 

[3] The presumptions against the eligibility as trustée of an attor- 
ney for the bankrupt are so strong that it is doubtful whether bis 
choice should ever be confirmed, where be bas solicited and obtained 
the assistance of the bankrupt in securing bis élection. In such cases 
the courts need not, and ordinarily, at least, should not, go into nice 
inquiries as to precisely how many votes had been secured by the di- 
rect or indirect influence of the bankrupt. That the ci-devant attorney 
and would-be trustee's relations with the bankrupt are still so close 
that the former calls upon the latter to aid him in getting votes, and 
the latter willingly does so, should be, as a rule, sufficient évidence to 
justify, if not to require, bis exclusion from the trusteeship. 

In this case the petitioner urges that what was donc v*^as worse in 
form than it was in either intention or resuit. The référée is of mucFi 
expérience. He is an officiai of ability and sound judgment. He has 
been in close contact with the case, and with ail the parties to it. The 
witnesses bave testified in bis présence. He has reached the conclu- 
sion that under ail the circumstances the petitioner is disqualified to 
act as trustée. In bis so holding no error is apparent. 

His orders will therefore be affirmed, and the pétition denied, with 
costs. 



In re MORSE. 

(District Court, D. Kausas, Tliird Division. May 15, 1012.) 

Ko. 600. 

1. Bankruptcy (§ .306*) — Assets — IjIfe Polioy — Surrexher Value. 

The surrender value of a policy on the bankrupt's life, payable to his 
wife as beneflelnry, Is a part of his estate In bankruptcy, unless exempted 
therefrom by state laws. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. §§ 659-668; 
Dec. Dig. § 396.*] 

2. Bankruptcy (§ 306*) — Exempt Propeety — Lin; Insurance Policy. 

Gen. St. Kan. 1901, § 3463, entitled an act to exempt the proceeds of 
life Insurance polieies and benetlciary certificates, after providing that ail 
such polieies and their reserves shall inure to the sole and separate use 
of the beneflciarles uamed thereln, déclares that they shall ' be exempt 
from ail claims against the person whose life is insured, from ail claims 
which tlie person or persons effecting the insurauce and tlie creditors and 
représentatives of such person or persons inay make against the policy 

*For other cases see same toplc & § numeeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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or its proceeds, from taxation, and ail claims and judgments of cred- 
itors and représentatives of the person or persons named in the policy. 
HeU, that the title of the act was sufficient to indleate a législative in- 
tent to exempt the proceeds of a polley to the beneflciary named therein 
as against credltors of the insured, and that, since the act should be con- 
strued as exemptiug Its proceeds from liability for the payment of in- 
sured's debts, the surrender value of a policy dld not become a part of 
insured's estate in bankruptcy. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 659-668; 
Dec. Dig. § 396.*] 

In Bankruptcy. In the matter of bankruptcy proceediags of Oliver 
S. Morse. On certified question by the référée as to the exemption of 
certain insurance on the life of the bankrupt. Reversed. 

Wm. W. Shelley, of Kansas City, Mo., and A. M. Keene and Ed. C 
Gates, both of Ft. Scott, Kan., for bankrupt. 
Ewing, Gard & Gard, of lola, Kan., for trustée. %.r^i'-.'~ , 

POLLOCK, District Judge. The facts are the bankrupt, at the 
date of the institution of this proceeding and of adjudication, held an 
ordinary life policy on his life, issued by the United States Life In- 
surance Company of New York, March 20, 1907, for $3,000; the 
beneficiary named therein being his wife. This policy was scheduled 
by the bankrupt among his assets and is now in the possession of his 
trustée. 

[1] At the date of the adjudication, under the terms of the policy 
and the practice of the company issuing it, it had a surrender value of 
$215.25 ; therefore the bénéficiai interest in the policy, to the extent 
of such surrender value, by virtue of the provisions of section 70 of 
the Bankruptcy Act (Act July 1, 1898, c. 541, 30 Stat. 565, 566 [U. S. 
Comp. St. 1901, p. 3451]), passed to his trustée in bankruptcy for the 
benefit of creditors, unless exempted therefrom under state laws. His- 
cock v. Mertens, 205 U. S. 292, 27 Sup. Ct. 488, 51 L. Ed. 771 ; Hold- 
en v. Stratton, 198 U. S. 202, 25 Sup. Ct. 656, 49 L. Ed. 1018; In re 
Orear, 178 Fed. 632, 102 C. C. A. 78, 30 L. R. A. (N. S.) 990. 

The question, therefore, presented for décision, is: Is the policy 
of insurance, including its surrender value at the date of adjudication, 
exempt from the payment of the debts of the bankrupt? The référée 
held to the contrary. The correctness of this ruling is certified for 
review. 

[2] A statute of the state, in force at the date the policy was issued 
and since, provides as follows: 

"In case any life insurance company, fraternal order or beneflciary society 
shall hâve issued or shall hereafter Issue any policy or policies of insurance 
or beneficiary certlficate upon the life of an individual and payable at the 
death of the assured, or in any given number of yeàrs, to any person or per- 
sons having an Insurable Interest In the life of the assured, ail such policies 
and thelr reserves of the présent value thereof shall inure to the sole and 
separate use and benefit of the beneficiaries named therein, and shall be free 
from the claims of the assured, and shall also be free from the claims of the 
person or persons effecting such insurance, thelr creditors and représentatives, 
and shall be free from ail taxes and the claims and judgments of the cred- 
itors and représentatives of the person or persons named in said policy or 
policies of insurance." Gen. Stat. 1901, § 3463. 

•For other cases see same toplc & i ntjmbbb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 



352 206 FEDERAL KEPORTEB 

In so far as ascertained, this statute lias received considération f rom 
the Suprême Court of the state in but one case. Emmert v. Schmidt, 
65 Kan. 31, 68 Pac. 1072. The question presented and determined in 
that case was the right of the beneiîciary named in the beneficiary 
certificates issued to a rnember of a lodge of United Workraen and a 
member of a camp of Modem Woodmen to claim the proceeds of such 
certificates paid on the death of the member, theretofore received by 
the beneficiary and deposited in bank, exempt from the payment of 
a judgment against both the deceased member and the beneficiary 
named in the certificates, his wife. In passing on this question, the 
statute was construed, and the exemptions thereby created stated to 
be, as f ollows : 

"The body of tlie act, atter providing that ail such policies and their re- 
serves of the présent viiUie, as enumerated in the act, 'sball imire to the sole 
and separ;rto use and henetit of the beneficlaries named therein,' proceeds to 
ennmeratc and classify the exemptions created. By this classification it is 
seeu that life policies and beneficiary certificates, and their proceeds, are ex- 
empt: (1) From ail clalms against the person whose life is iusured; (2) from 
ail clainis vvhich the iJerson or persons efteeting the insiirauce and the cred- 
itors and représentatives of such person or persons may make against the 
policy or Its proceeds ; (.",) from taxation ; (4) from ail clalms and judgments 
of creditors and représentatives of the person or persons named in the policy.'' 

Under the statute as thus construed there can be no possible con- 
tention but that it was the législative intent in the passage of the act 
to exempt the contract of insurance in question in this case, including 
its présent surrender value, to the sole use and benefit of the beneficiary 
named therein, his wife, freed from ail debts, claims, and demands of 
every kind and nature held by the creditors of the assured bankrupt. 

However, it was thought by the référée, as shown by his décision, 
the title to the act is not sufficiently broad to uphold this construction. 
The title reads : 

"An act to exempt from légal process to beneficlaries the proceeds of life 
insurance policies and beneficiary certificates." 

The subject and purpose of the title to a législative act is to fur- 
nish an index to the contents of the act. While it is true the title to 
the act in question déclares the intent of the Législature to be to cre- 
ate exemptions in favor of beneficiaries named in policies of insurance, 
and not for the benefit of those assured thereby, yet this declared in- 
tent may be carried out in the body of the act by exempting the policy 
of insurance for the benefit of the beneficiary from the claims of 
creditors of the assured as well as the demands of creditors of the 
beneficiary, or any other claimant. As, therefore, the title to the act 
in question clearly states it to bave been the législative intent to ex- 
empt to the beneficiary named in the policy in dispute the proceeds 
of the policy, aiid as one of such proceeds thus exempted by the act 
from the demands of creditors of the assured bankrupt is its surrender 
value, sought by the trustée to be recovered for the benefit of the 
creditors of the bankrupt estàte in his hands under the provisions of 
section 70 of the Bankruptcy Act, it must be held the title is broad 
enough to include such exemption. 

Therefore, as the policy and its proceeds are not subject to the pay- 
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ment of such demands, but are exempted therefrom by the terms of 
the act, it niust be held title to such proceeds did not pass to the bank- 
rupt, but inures to the sole use and benefit of the wife as beneficiary 
in the policy. This exemption, made for her benefit by the terms of 
the act, it is clearly the duty of the court to maintain and protect un- 
der the provisions of state laws, which are by the courts regarded 
with favor in the protection of dépendants from want arising out of 
the misfortunes coming to those on whom the law casts the duty of 
providing. In re Orear, 189 Fed. 888, 111 C. C. A. 150. 

It follows the décision of the référée must be reversed, and the pol- 
icy or its proceeds, including its surrender value, delivered to the 
beneficiary therein named by the trustée; and this regardless of the 
fact whether the exemption be directly asserted by the beneficiary, or 
asserted by the bankrupt for her protection as her représentative by 
nature. 

It is so ordered. 



SHADE V. NORTHERN PAC. RY. CO. et al. 

(District Court, W. D. Wasliington, N. D. Ju!y 8, 1913.) 

No. 2,406. 

1. Master and Servant {i 256*) — Employer'.s Liability Act — Action — 

Plbading. 

An action cannot be maintained against a corporation under the Em- 
ployer's Liability Act (Act Cong. April 22, 1908, c. 149, 5 1, 35 Stat. 65 
[U. S. Comp. St. Supp. 1911, p. 1322]), where the complaint neither al- 
lèges nor pleads facts showiug that défendant is a common carrier. 

[Ed. Xote. — For other cases, see Master and Servant, Cent. Dig. §| 
809-812, 815 ; Dec. Dig. § 256.*] 

2. Courts (§ 280*) — Jurisdiction of Fédéral Courts — Presumption. 

It will be presumed tliat a cause is without the jurisdiction of a féd- 
éral District Court, unless the contrary afBrmatively appears from the 
record. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 816-818; Dec. 
Dig. § 280.*] 

At Law. Action by Pete Shade against the Northern Pacific Rail- 
way Company and the Oso Logging Company. On demurrer to com- 
plaint by défendant Logging Company. Demurrer sustained. 

John T. Casey, of Seattle, Wash., for plaintiff. 

Hulbert & Husted and John A. Coleman, ail of Everett, Wash., for 
défendant Oso Logging Co. 

CUSHMAN, District Judge. This cause is for décision upon the 
demurrer of the défendant Oso Logging Company to plaintiff's com- 
plaint, urged upon the ground that, the jurisdiction of the court being 
invoked solely under the fédéral Employer's Liability Act, sufiîcient 
facts are not stated in the complaint to constitute a cause of action 
against the demurring défendant. 

It is alleged in the complaint that the plaintiff was injured by the 

*Far other cases see same topic & i ndmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
206 F.— 23 
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fall of one of the cars of the défendant railway company, which, with 
others, had been wrecked and ditched, and that : 

"Plaintiff was employée! at said tlme by tlie défendants to assist in re- 
pairlng sald cars of the Northern Pacific Railway Company and replacing 
them upon the railroad track as aforesaid." 

It is further alleged : 

"That on or about the 15th day of Marcb, 1913, the défendant Northern 
Pacific Railway Company owned, controlled, and operated an Interstate rail- 
road and many Unes and branches in the state of Washington, and at said 
time owned, controlled, used, and operated many eiigines, cars, and other rail- 
road equipment ; and at said time said défendant Oso Logging Company was 
engagea with the said Northern Pacific Railway Company in iising some of 
the frelght cars of the sald railroad compauy in hauling and transporting 
legs, pôles, lumber, and other materials along and upon one of the brandi Unes 
of the said Northern Pacific Railway Company for a distance of flve miles or 
more from the station or town of Halterman, in Snohomish county, Wash- 
ington. * • » That ail of said injuries were caused to the plaintiff 
through the fault, carelessness, and négligence of the défendants and of each 
of them, and at sald time and place the défendants were engaged in trans- 
porting logs, pôles, pUing, and other timber, lumber, and frelght to various 
parts of the United States, and sald défendants and each of them were en- 
gaged at said tlme and place in Interstate and foreign commerce, and plain- 
tiff was employed thereon by the défendants in working about and around 
and upon said car, which car had been and was to be used in such commerce, 
and plaintiff clalms herein the beuefit of the fédéral Employer's Liability Acts 
passed by the Congress of the United States, and ail other acts and laws 
passed by said Congress relating to such matters and to the relations of mas- 
ter and servant." 

Plaintiff relies upon the f ollowing authorities : N. P. Ry. Co. v. 
Maerkl, 198 Fed. 1, 117 C. C. A. 237; Johnson v. S. P. Ry., 196 U. 
S. 1, 25 Sup. Ct. 158, 49 L. Ed. 363 ; Colasurdo v. Railway, 180 Fed. 
832, affirmed 192 Fed. 901, 113 C. C. A. 379; S. P. Terminal Co. v. 
Interstate Commerce Commission, 219 U. S. 498, 31 Sup. Ct. 279. 55 
Iv. Ed. 310. 

Défendant relies upon the following- authorities : Act April 22, 1908, 
c. 149, 35 Stat. 65, Fed. Stat. Ann. Supp. 1909, pp. 584, 585 (U. S. 
Comp. St. Supp. 1911, p. 1322); 2 Words and Phrases, pp. 1313 and 
1314. 

The fédéral Employer's Liability Act provides : 

"That every common carrier by railroad, whlle engaging In commerce be- 
tween any of the several states, * * * shall be liable in damages to any 
person suffering Injury while he is employed by such carrier in such com- 
merce. * * * " 35 Stat. 65, Supp. 1909, Fed. Stat. Ann. 584, 585. 

[1] Under this act a cause of action is not set eut against the Oso 
Logging Company, for the complaint neither allèges that the Oso 
Logging Company is a common carrier, nor does it set out f acts sufQ- 
cient to justify that conclusion. In other words, ail the facts recited 
might be true, and the défendant Oso Logging Company not be a com- 
mon carrier, as, for example, if "the logs, pôles, lumber, and other 
materials" being hauled in the freight cars belonged to the défendant 
logging company, and if this défendant was transporting logs and 
lumber products owned by it from the state of Washington to other 
States, it might be engaged in interstate commerce, but it would not 
thereby become a common carrier. 
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As above stated, it is alleged in the complaint that : 

"Plaintiff was employed at said time [at the time of his injury] by tlie de- 
fendants to assist In the repairing of said cars of the Northern Paclflc Eail- 
way Company and replacing them upon the railroad track as aforesaid." 

This niight be true, and, further, it might use some of the cars of 
the railroad company, as alleged, in hauling and transporting lumber. 
logs, and other materials, without being or becoming a common car- 
rier. This alone would net justify the conclusion that the logging 
company was such a carrier. To be a common carrier it is necessary 
that such carrier should undertake to serve ail who see fit to employ it. 
It is net alleged in express terms that the logging company is a com- 
mon carrier, nor are any facts stated from which it might reasonably 
be so inferred. 

The plaintifï contends that, having alleged a cause of action under 
the gênerai law, as well as under the liability law, the demurrer should 
be overruled, because défendant bas not demurred expressly on the 
ground that the court bas no jurisdiction. If the Employer's Liability 
Act does not apply to the défendant logging company, as above pointed 
out, the only other ground giving tbis court jurisdiction would be 
diversity of citizenship, concerning which there is no allégation in the 
complaint. 

[2] It will be presumed that a cause is without the jurisdiction of 
the United States District Court, unless the contrary affirmatively ap- 
pears from the record. Robertson v. Cease, 97 U. S. 646, 24 L. Ed. 
1057; Continental Ins. Co. v. Rhoads, 119 U. S. 239, 7 Sup. Ct. 193, 
30 L. Ed. 380: King Bridge Co. v. Otoe Co., 120 U. S. 226, 7 Sup. 
Ct. 552, 30 L. Ed. 625 ; Freeman v. Butler (C. C.) 39 Fed. 2; Craswell 
V. Bélanger, 56 Fed. 530, 6 C. C. A. 1, 15 U. S. App. 104; Gilbert v. 
York, 111 N. Y. 548, 19 N. E. 270; Marks v. Marks (C. C.) 75 Fed. 
324. 

Where the jurisdiction of the fédéral court dépends on the diversity 
of citizenship, facts essential to support that jurisdiction must appear 
in the record. Robertson v. Cease, 97 U. S. 646, 24 L. Ed. 1057; 
Grâce v. Central Ins. Co., 109 U. S. 283, 3 Sup. Ct. 207, 27 L. Ed. 
935; Shaw v. Mining Ce, 145 U. S. 447, 12 Sup. Ct. 935, 36 L. Ed. 
770; Bors v. Preston, 111 U. S. 255, 4 Sup. Ct. 407, 28 L. Ed. 420: 
Mansfield, etc., Ry. Co. v. Swan, 111 U. S. 382, 4 Sup. Ct. 510, 28 L. 
Ed. 464; Cameron v. Hodges, 127 U. S. 325, 8 Sup. Ct. 1154, 32 L. 
Ed. 134; Stevens v. Nichols, 130 U. S. 231, 9 Sup. Ct. 518, Z2 h. Ed. 
915; Chapman v. Barney, 129 U. S. 681, 9 Sup. Ct. 426, 32 L. Ed. 
801; Stuart v. Easton, 156 U. S. 47, 15 Sup. Ct. 268, 39 L. Ed. 341 ; 
Stephenson v. The Francis (D. C.) 21 Fed. 718; Adams v. County of 
Republic (C. C.) 23 Fed. 212; Lonergan v. Illinois & R. Co. (C. C.) 55 
Fed. 551 ; Bondurant v. Watson, 103 U. S. 286, 26 L. Ed. 449; Steam- 
ship Co. v. Tugman, 106 U. S. 122, 1 Sup. Ct. 58, 27 L. Ed. 89; Mex- 
ico South Bank v. Reed, 17 Fed. Cas. 243 ; Oxlev Stave Co. v. Butler 
Co., 166 U. S. 655, 17 Sup. Ct. 709, 41 L. Ed' 1152; Mutual Life 
Ins. Co. V. Kirchofï, 169 U. S. 111, 18 Sup. Ct. 260, 42 L. Ed. 680. 

Demurrer will be sustained. 
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In re STONE. 

(District Court, B. D. Pennsylvania. July 3, 1913.) 

No. 4,854. 

1. Bankruptcy (§ 81*) — Involuntary Pétition — Sufficiency. 

General allégations, in a pétition in involuntary bankruptcy, that dé- 
fendant coniniitted acts of bankruptcy by transferring property with in- 
tent to prêter credltors, or concealed property with intent to defraud 
credltors, vvithout setting ont any facts from which such intent may be 
inferred, are not sutliciently spécifie. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 59, 113-118, 
125; Dec. Dig. § 81.*] 

2. Bankruptcy (§ 81*) — Involuntary Pétition — Sufficiency. 

A pétition in involuntary bankruptcy is insufflcient where the aets of 
bankruptcy charged consist of tlie giving of an unlawful préférence and 
the transfer aud concealment of property with intent to defraud cred- 
ltors, where it does not show that at the tiuie of the alleged préférence 
there was more than oue créditer, nor that the debts to the petitioners 
had been created at the time of the alleged fraudulent transfer and con- 
cealment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 59, 113-118, 
125 ; Dec. Dig. § 81.*] 

In the matter of Jacob Stone, trading as J. Stone & Company, al- 
leged bankrupt. On motion to expunge pétition. Motion sustained. 

Alfred Aarons and Bernard Harris, both of Philadelphia, Pa., for 
alleged bankrupt. 

Harry S. Mesirov, and Frederick S. Drake, both of Philadelphia, 
Pa., for petitioners. 

THOMPSON, District Judge. The présent application by the al- 
leged bankrupt is based upon the ground that the pétition shows upon 
its face that it is filed by but one petitioning créditer, to wit, the York 
Manufacturing Company, and contains no allégations that the cred- 
ltors are less than 12 in number as required by section 59b of the Bank- 
ruptcy Act. The credltors joining in the pétition are the York Manu- 
facturing Company, Paul Gilbert, and Harry Bromberg. The pétition 
sets out that the petitioners are credltors having provable claims in ex- 
cess of $500. It is alleged that the claim of the York Manufacturing 
Company is for goods sold and delivered by that company on or about 
the 2d day of April, 1913, to the alleged bankrupt at the agreed price 
and value of $411.72; that the claim of Gilbert is for goods sold and 
delivered on the 9th and 14th days of May, 1913, by the York Manu- 
facturing Company to the alleged bankrupt at the agreed price and val- 
ue of $219.42, which claim the York Manufacturing Company there- 
after and bef ore the filing of the pétition for value assigned to Gilbert ; 
that the claim of the petitioner Bromberg is for goods sold and deliv- 
ered on May 17, 1913, by the York Manufacturing Company to the 
alleged bankrupt at the agreed price and value of $258.30, which claim 
the York Manufacturing Company thereafter and before the filing of 
the pétition for value assigned to Bromberg. 

•For other cases see same topic & § ndmbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[1] The acts of Iritikruptcy alleged are: (1) That at various times 
in the months of May and June, 1913, Stone, while insolvent, trans- 
ferred property belonging to him consisting of cash to certain of his 
creditors whose names are now unknown to the petitioners in excess 
of $5,œO with intent to prefer said creditors over other creditors of 
the said Stone of the same class ; and (2) that, within four months pre- 
ceding the filing of the pétition, Stone transferred and concealed cer- 
tain of his property consisting of quantities of merchandise located at 
his place of business at No. 415 Market street, Phdadelphia, with in- 
tent to hinder, delay, and defraud his creditors. While the pétition to 
cxpunge does not raise objections to the allégations 6f the act of bank- 
ruptcy, objections were urged by counsel at the argument, and it is 
apparent that the pétition in bankruptcy is not sufficiently spécifie 
as to the alleged acts of bankruptcy to conform to the rulings of 
this and other courts. In re Cliffe (D. C.) 94 Fed. 354; In re White 
(D. C.) 135 Fed. 199; In re Hark et al. (I). C.) 135 Fed. 603; In re 
Pressed Steel Co. (D. Cl 27 Am. Bankr. Rep. 44, 193 Fed. 811 ; Con- 
way V. German, 166 Fed. 67, 91 C. C. A. 653 ; In re Nelson (D. C.) 
98 Fed. 76 ; In re Blumberg (D. C.) 133 Fed. 845 ; In re Lackow (D. 
C.) 140 Fed. 573. 

[2] The objection that it is apparent on the face of the pétition in 
bankruptcy that there is but one petitioning creditor is based upon the 
allégations that Gilbert and Bromberg hold their claims by assignments 
for value from the York Manufacturing Company. If the allégations 
as to acts of bankruptcy were sufficiently definite and spécifie to estab- 
lish that the acts of bankruptcy were committed after the création of 
the indebtedness upon which Gilbert and Bromberg claim by assign- 
inent, I think the objection would not avail, as there is nothing upon 
the record to show that the claims derived from the York Manufactur- 
ing Company were split up for the mère purpose of enablirig the al- 
leged creditors to become petitioners. Ihe dates of the assignments 
' to Gilbert and Bromberg are not set ont, but, assuming that the status 
of Gilbert and Bromberg as creditors relates back to the dates of the 
création of the debts, we bave the date of the Gilbert claim as of May 
9 and 14, 1913, and that of the Bromberg claim as of May 17, 1913. 
From ail that appears in the pétition the acts of bankruptcy may hâve 
antedated those dates. The weight of the authorities is in support of 
the doctrine stated by Collier (9th Ed.) on page 767, that : 

"A créditer wlio was not such at the tiiue of tlie coniiiiission of an alleged 
act of bankruptcy cannot pétition lils debtor into bankruptcy. This appears 
to be not only the conclusion of the courts upon well-consldered cases, but 
a reasonable construction. It is uuquestionably based upon the well-estab- 
lished prlnclple tliat creditors cannot complain of a eonveyance by the debtor 
luade prior to the tinie they became creditors, unless such eonveyance was 
uiade with the direct purpose of defeatlng their claim" — citing Tn re Calli- 
son ID. C.) 130 Fed. 987, afflrmed sub nom. Brake v. Callison, 129 Fed. 201, 
53 C. C. A. 359; In re Brlncknian (D. C.) 103 Fed. "5; Beers v. Hanlin (V. 
0.) 99 Fed. (195; In re iluUer, Fed. Cas. No. 9,91' ; In re Burke, Fed. Cas. 
No. 2,156. 

In the case of Lewis F. Perry & Whitney C;)., decided in the dis- 
trict of Massachusetts, reported in 172 Fed. 745, Judge Dodge, while 
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not expressly disapproviiig of the doctrine, held tliat it did not apply 
to a case where the indebtedness, under wliicli the petitioning creditor 
claimed by assignment, arose prior to the act of bankruptcy. 

In the case of In re Hanyan, decided in the Southern district of New 
York, 180 Fed. 498, Judge Holt held that there is nothing in section 
59b or any other provision of the Bankruptcy Act requiring that a peti- 
tioning creditor should hâve been a creditor at the time of the act çf 
bankruptcy. In Judge Holt's opinion, after referring to the cases hold- 
ing the doctrine f rom which he dissents, he says : 

In each of thèse cases it appears that there was but one creditor at the 
finie the alleged friïudulent couveyaiice or préférence took place. tJiuler such 
circuinstances, of course, tliere could be no frunrtiileiit intent or Intent to 
jirefer, and the cases mlght ail hâve been properiy decided on that gronud." 

Whatever may be the grounds in those cases for not following Brake 
V. Callison, I am inclined to agrée with the reasoning in that case, 
which seems to be supported by the décision of the Suprême Court up- 
on a bill to set aside an alleged fraudulent conveyance in Horbach v. 
Hill, 112 U. S. 144, S Sup. Ct. 81, 28 L. Ed. 670. 

So far as appears by the allégations of the pétition in this case ex- 
cepting from inferences to be drawn f roin the use of the word "cred- 
itors" in stating the acts of bankruptcy, the York Manufacturing Com- 
pany was the only creditor of the alleged bankrupt prior to the alleged 
act of bankruptcy consisting of an unlawful préférence. There is noth- 
ing to show that it was a creditor at the time of the alleged unlawful 
transfer and concealment of his property. 

I am of the opinion, therefore, that the allégations in the pétition are 
not sufficient in substance to meet the requirements of the act, and that 
the pétition in bankruptcy should be expunged from the record. An 
order to that effect will be entered. 



In re DE MAUKIAC. 

(District Court, E. D. New Yorlj. .luly 31. 1913.) 

Bankruptcy (§ 407*) — DiscnABOïc — Ob.tectio.ns — Concealment of Assets. 

"Where a bankrupt received .f2,000 from his brokers shortly before bank- 
ruptcy, w'hicli aniount was not scheduled, but used for his own purposes 
and in the name of his wife, such conceahiient cotistituted ground for 
the déniai of a dist-harge, without référence to whetiier tlie mouey was 
his, or was the proceeds of a loan to liim. 

[Ed. Note. — For other cases, see Bankruptcv, Cent. Dlg. §§ 729-731, 
737, 738, 740-751, 758, 7G0, 701; Dec. Dig. § 407.*J 

In the matter of bankruptcy proceedings of Norman P. De Mauriac. 
Application for discharge denied. 

Henry B. Singer and James J. Franc, both of New York City, for 
objecting creditor s. 

Crocker & Wickes, of New York City (Frank L,. Crocker, of New 
York City, of counsel), for bankrupt. 

•For other cases see same topic & § number In Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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CHATFIELD, District Judge. The bankrupt has applied for a dis- 
charge, and after a hearing before a spécial commissioner a report was 
filed recommending that the discharge be denied. 

The bankrupt brought to the attention of the court certain state- 
ments in the commissioner's report, from which he inferred that the 
commissioner had prematurely r-eceived a mistaken impression of the 
facts, and by reason of the situation involved the court has read the 
testimony, and, having heard argument de novo, has disregarded the 
findings of the spécial commissioner, and has made its own détermina- 
tion with respect to the matter. 

The record shows that some seven grounds of objection to discharge 
were stated. Of thèse but two need be considered. The fîrst one, that 
the bankrupt, in anticipation of insolvency, and with intent to hinder, 
delay, and def raud his creditors, concealed certain property, to wit, $2,- 
000, is the one principally urged. The second objection is that, in ver- 
ifying his schedules in bankruptcy, the bankrupt neglected and inten- 
tionally omitted to state the securities with which he was credited in 
certain spéculative accounts at his brokers', and to offset against thèse 
the amounts borrowed and debited by the brokers in the same transac- 
tions. 

The creditors hâve examined the witnesses and prosecuted the case 
with the greatest diligence, and much testimony has been taken. It 
appears that one of the objecting creditors, who were stockbrokers, 
had brought suit against the bankrupt, and trial was had in December, 
1911. Upon the 15th day of that month a verdict was rendered for the 
plaintififs, upon which judgment was entered upon the 12th day of 
January, 1912. Bankruptcy was instituted upon March 29, 1912. 

Upon the same day on which the verdict was rendered against the 
bankrupt, he obtained from his brokers $2,000 in the form of cash, 
which was kept in the company's strong-box a f ew days, later depos- 
ited in the name of the company's cashier, and upon the Ist day of 
February, 1912, returned into an account in the name of the bank- 
rupt's wif e, with which he continued to speculate. 

Dispute has arisen as to whether the broker suggested this course of 
procédure, or whether the bankrupt asked the broker to do it in this 
way. It appears to be the fact that the broker did suggest that the 
money could be left in this particular form of account, and that the 
broker did not figure up ,the bankrupt's balance, but in a sensé loaned 
or advanced upon his own crédit, as one of the firm, this sum of $2,- 
000 to the bankrupt. 

It is apparent, also, that the bankrupt and the broker had in mind at 
the time the necessities of the bankrupt in the way of living expenses, 
and that they both knew of the probability of a judgment going against 
De Mauriac. It is also apparent that this was an endeavor to place 
$2,000 out of the reach of De Mauriac's creditors, and, even if the 
money was loaned by the broker, title was vested in the bankrupt, and 
his creditors had the right to obtain the money upon exécution. 

As a matter of fact the money was not used for household necessi- 
ties, but thèse were met from any and every source, including the play- 
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ing of whist at a club, and the bankrupt ultimately used the $2,000 to 
pay his gambliiig debts and to pay for other spéculations. 

At the time the bankruptcy pétition was filed, certain accounts, such 
as the Alice De Mauriac "short account" were in existence, of which 
the trustée did not learn for a long time, and which showed a crédit 
balance. Although this account was. in Mrs. De Mauriac's name, it 
was actually the bankrupt's property, and he used it as his own, and 
should hâve included it in his assets. 

The testimony finally shows, however, that at the time the pétition 
was filed and the schedules made out the balance of ail the accounts 
with the broker was either a débit balance, or very small on the crédit 
side, and by the advice of De Mauriac's attorney (it being De Mauriac's 
opinion that the balance would be upon the wrong side, but that the 
broker would not hold him for this slight debt) nothing was put in the 
schedules with respect thereto. 

As to this last objection, it is apparent that if De Mauriac had been 
entirely frank, and had not indicated that he considered the brokers' 
accounts as outside of his creditors' reach, there would be insufficient 
ground for denying discharge. Taken with the first allégation, as to 
the concealment of the $2,000, it is apparent that tlie attorney's advice 
was based upon De Mauriac's statement as to thèse accounts, and that 
De Mauriac's actions with respect thereto did not show any attempt to 
put his creditors in possession of the information which they were en- 
titled to hâve. 

As to the first allégation, viz., the concealment of the $2,000, but one 
construction can be given to what De Mauriac did. Whether the mon- 
ey was his, or was borrowed, his estate was enriched by that amount, 
which was available at that time to his creditors, and he concealed the 
sum prior to bankruptcy, used it for his own purposes, and in the name 
of his wife, who appears to hâve supposed that it was really hers, and 
that her husband's actions were within his rights. 

Such disregard for his creditors' rights and for the law makes out 
a plain case of concealment of assets, with the idea of delaying, hinder- 
ing, and defrauding creditors in realizing upon their debts. As this 
occurred within four months before bankruptcy, it is sufiicient to pre- 
vent discharge, and the additional indifférence shown by De Mauriac 
in giving the information to his attorney, at the time of making up the 
schedules, strengthens the conclusion of the court that the discharge 
should be denied. 



In re ROSBNZWETG. 

(District Court, Il D. New York. April 29, 1913.) 

Bankruptcy (§ 288*) — Order to Turn Over Propebty — Evidence to War- 
rant. 

Where a baulirupt, two or tliree clays before tlie fillng of tlie pétition 
against him, frauduleiitly and in violation of tlie law of the state sold 
his stock of good.s in buïk, ami it was removed, the court canuot make 
an order to turn over tbe proiierty or its proceeds against a nunilîcr of 
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persons eollectively, although they were eaoli coneerned in some manner 
with Its disposai and removal, and their testiniony is not wortliy of full 
credence, wlien there is, nevertlielens, no évidence tliat any one of tliem 
lias eitlier the property or its proceeds in his possession or under liis 
control. 

|Ed. Note. — For other cases, see Bankruptcy. Cent. Dig. § 447; Dec. 
Dig. § 288.*] 

In the matter of Barnet Rosenzweig, bankrupt. On rule against 
certain persons to show cause why they should not be required to turn 
over property of the bankrupt. Rule discharged. 

Lesser Bros., of New York City, for petitioner. 
Archibald Palmer, of New York City, for Isaac Singer. 
Clarence H. Seigle, of Brooklyn, N. Y., for William Friend. 
Elias A. Deutschman, of Brooklyn, N. Y., pro se. 

CHATFIELD, District Judge. A pétition in bankruptcy was filed 
against Barnet Rosenzweig upon the 12th day of August, 1912. It 
appears that upon the 9th and lOth days of August, which were the 
Friday and Saturday bcfore the fîling of the pétition, the stock of 
goods of the bankrupt was ofïered for sale at the office of one Elias A. 
Deutschman, attorney for Rosenzweig, and was examined by certain 
individuals, among them one Eeventhal, by an unknown man called 
Rothstein, and by other parties. One of thèse individuals, Isaac Singer, 
an auctioneer, who knew ail about the bankrupt and his stock of goods, 
and had had previous dealings with his attorney, made a bid thereon 
jointly with one Harris Glass. Another individual, Leventhal, made 
a bid of $2,000, of which $1,500 was to be used to pay creditors ; but, 
according to the statement of the attorney for the bankrupt, a lower 
bidder, the man Rothstein, secured the stock and consummated the 
purchase. This sale was clearly against the provisions of the New 
York Personal Property Law (Consol. Laws 1909, c. 41), and was 
therefore in fraud of creditors. 

A truckman was called in by the purchaser, the goods were removed 
at night to Singer's auction room, and the next day, according to Sing- 
er's statement, upon his refusai to sell the goods, except upon giving 
notes and not for cash, they were removed by the purchaser and hâve 
not been seen since that tinie. 

Upon the testimony showing thèse facts, Singer, the auctioneer, 
Deutschman, the lawyer, Wittenstein, the truckman, Glass, one of the 
prospective purchasers (who knew of the attempt at sale and es- 
timated the value of the goods), and one Friend, whose father subse- 
quently sold the fixtures on a chattel mortgage, and who himself as- 
sisted in selling thèse fixtures in the very store from which the goods 
had been removed, were brought into court on an order to show cause 
why they should not account for the assets of the bankrupt. 

On the testimony of thèse various parties, it is évident that the state- 
ment of none of them is satisfactory or worthy of entire credence. 
It is impossible to see how the attorney for the bankrupt could under- 
take a sale of this character and actually arrange for the transfer to 
a party whose name he forgets, and about whom he knows as little of 
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what he slîould remember as is shown in the testîniony of Deutsch- 
man. Singer's testimony does not satisfy the court that he has told 
ail he knows of the matter. But there is nothing upon the record f rom 
which to find that any one of the parties before the court has any of 
the property of the bankrupt. To say that the court does not beHeve 
their statements of what became of it, when none of it is actually 
traced into the possession of any one of thèse parties, is not sufficient 
upon which to base an application upon which to turn over property. 
Charges of perjury and of contempt of court might resuit in suit- 
able punishment for such statements and relations to a bankrupt's 
stock of goods. But even criminal prosecution and conviction would 
not take the place of some évidence indicating that the men accused 
are the ones who bave the property or its proceeds in their possession 
or under their control. The counsel for the trustée himself states his 
position as follows : 

"It is our coiiteution that tliese parties, or some one of tliem, liave posses- 
sion of the stock, or its proceeds ; tliat they shoiild be compelled to aceount 
for it; that the liankrnptcy court is not wltliout power, if it is impressed 
by our argument, to coinpel the parties to disgorge, and to iincover the real 
facts with respect to tliis stock of goods." Mémorandum, folio 4. 

"Need anything more be said about thls case? We hâve sliown to the 
court the relatlousliip of ail parties to thls transaction. We hâve narrated 
the e vents leading up to the disappearance of the stock. We hâve dug into 
the matter as far as we could, but our efforts bave been in vain. Ours has 
been, up to the présent time, a case of energy uselessly spent. Eealizing 
thls fact, we aslc for the court's ald. We submit to the court facts, and upon 
thèse facts we ask for au order directing ail parties to aceount for the stock 
or its proceeds." Folio 109. 

Upon the présent record it appears that the creditors cannot obtain 
the information or the property, and on this testimony an order to 
turn over the property cannot be made. Tlie matter may be referred 
to the United States attorney for the proper action, if any charge of 
perjury or concealment of assets can be substantiated. But this court 
cannot inflict punishment for criminal contempt or apparent perjury, 
for the purpose of forcing the production of évidence or payment of 
property and money in the civil proceeding. Gompers v. lîucks Stove 
Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 h. Ed. 797, 34 L. R. A. (N. S.) 
874. 



CROWN PEAÏURIf; FILM CO. et al. v. KKTTIS AJMUSKÎMEXï CO. et al. 

UNIVI<:ESAL film MFG. CO. v. BETTIS et al. 

'District Court, N. L). Oliio, W. D. F(;bruary 28, 1913.) 

Nos. 2,3:^8, 2,305. 

1. COPYBIOIITS (§ 71*) — SUITS FOK Infrinoemk.nt — Tmpoundi>'g Alleged In- 
l'RINOINO AKTICLES — PKOCKDUKE TO OliTAIN KeTURN. 

The court caunot eiitertaiu a motion for an order to show cause wby 
articles impouuded as alleged Infriugemeuts of a copyright, uuder Copy- 
right Act Mareh 4, ]<)09, e. .-520, § 25, 35 Stat. 1081 (l!. S. Couip. St. 
Supp. 1911, p. 1480), sbould not be returned, uuless a showing is made 
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by affidavit, as requlred by rules 9, 10, and 11, adopted by the Suprême 
Court (172 Fed. v), that the articles seized are not inlringlng copies. 

[Ed. Note. — For other cases, see Copyriglits, Cent. Dig. § 84; Dec. 
Dig. § 71.*] 

2. Equity (§ 271*) — Pleading — Amendments. 

It is within tlie discrétion of the court to permit the amendment o£ a 
bill pendiug a demurrer thereto. 

[Ed. Note. — For other cases, see Equity, Cent. Dig. §§ 558-560; Dec. 
Dig. S 271.*] 

3. Equity (§ 241*) — Pleading — Demueber. 

Aftidavits cannot be consldered in support of a demurrer to a bill. 
[Ed. Note. — For other cases, see lîquity. Cent. Dig. § 515; Dec. Dig. § 

241.*] 

In Equity. Suits by the Crown Feature Film Company and the Royal 
Feature Film Company against the Bettis Amusement Company and 
Will C. Bettis, and by the Universal Film Manufacturing Company 
against Will C. Bettis and the Western Exhibitors' Feature Film Com- 
pany. On motions for orders to show cause, and demurrers to bills. 
Motions denied, and demurrers overruled. 

Isaac B. Owens, of New York City, and Owen & Owen and Mar- 
shall & Fraser, ail of Toledo, Ohio, for complainants. 
A. J. Croll, of Toledo, Ohio, for défendants. 

KIELITS, District Judge. Thèse cases hâve been jointly argued 
before us by the same counsel, raising the same propositions, and the 
questions may be disposed of jointly. We are asked to consider in 
each case a motion for an order to show cause why films seized by the 
marshal pursuant to paragraph C, section 25, of the act of March 4, 
1909 (the Copyright Act), and the rules of the Suprême Court for 
practice and procédure under said section, should not be returned, and 
also demurrers to the complaints. 

[1] The only authority shown to us for a motion to show cause 
such as is filed hère is found in rules 9, 10, and 11 of the Suprême 
Court (172 Fed. v), adopted by authority of law to provide for pro- 
cédure under the Copyright Act. Fundamental to the court's right to 
take up such a motion is a showing by affidavit : 

"That the articles seized are not infringing copies, records, plates, molds, 
matrices, or means for making the copies alleged to infringe the copyright." 

The défendants hâve failed to comply with this provision, but, on 
the contrary, in filing an affidavit in each case that the photographie 
films seized are original positives made from the original négatives by 
the authors and original producers, they hâve destroyed their oppor- 
tunity to invoke the benefits of rules 9, 10, and 11; for, if the films 
seized are exact duplicates of the films of the complainants, obviously 
the use of them, if copyrights are owned by complainants, must be an 
infringement. 

In the court's judgment, ail other matters urged in support of thèse 
motions are propositions which find their logical place in a trial of 
the cases on the merits, and, however they might otherwise apply to 
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the motion, they are eut of place hère, for want of fundamental al- 
légation that no infringement is in fact involved. 

[2j 3] Pending demurrers, the court permitted the bills to be araend- 
ed. This was entirely within the discrétion of the court, and we are 
confident upon careful considération that snch discrétion was not 
abused. The bills now appear to us to be invulnérable against de- 
murrer. We are asked to consider the affidavits in connection vvith 
the demurrer. This, of course, is not the proper practice. The facts 
stated in the affidavits, so far as they tend to meet the allégations of 
the bills, can only be brought to the court's attention by way of a join- 
der of issues through the proper pleadings and upon a hearing on the 
merits. 

Respecting the mooted question of fact touching the filing of suffi- 
cient copies vvith the Librarian of Congress of the film "St. George 
and the Dragon," we need but suggest that the complaint in cause No. 
2,338 contains allégations which meet the requirements of the statute 
touching that matter, and no amount of proof or insistence that such 
allégation is untrue can avail on a demurrer ; but the demurrant must 
be held to the old rule that for the purposes of the demurrer ail al- 
légations well pleaded must be assumed to be true. 

The demurrers in each case are overruled, and the défendants may 
hâve exceptions to the action of the court respecting both motions and 
demurrers. 



In re WAGxXER'S ESTATE. 

(District Court, E. D. Peimsylvania. July 23, 1913.) 

No. 4,831. 

BANKRUPTCY (§ 217*) — JUBISDICTION OF COURT — StAY OF PrOCEEDINGS IN 

State Coubt. 

Bankr. Act ,Tnly 1, 189S, e. 541, § lia, 30 Stat. 549 (U. S. Comp. St. 
1901, p. o42()), wliich autlioi'izes a coiu't ot banUruptcy to stay sults 
against a bankinipt founded on claims from wliich a discharge will be a 
release, does not vost it with jurisdictiou to stay a suit in a state court 
to foreelose a valiil mortgage, whicli vv.us pending at tlie tirae of tbo 
filing of the pétition. 

ÏFA. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 323, 330, 
340; Dec. Dlg. § 217.*] 

In the matter of Charles M. Wagner, bankrupt. On pétition of 
receiver for stay of sale of real estate in foreclosure suit and for leave 
to sell. Pétition denied. 

John Kent Kane, of Philadelphia, Pa., for receiver. 

John A. Schappet, of Philadelphia, Pa., for mortgagee. 

THOMPSON, District Judge. The pétition recites that among 
the assets of the bankrupt estate are two parcels of real estate. Nos. 
201-203 South Twelfth street, in the city of Philadelphia, the title to 
which is in the name of Samuel Clark, a straw man, who holds the 
title for the bankrupt, George M. Wagner ; that the two parcels of land 
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are subject to a first mortgage of $50,000 to the Commonwealth Title 
Insurance & Trust Company and a second mortgage to Peter Thomp- 
son for $13,500, dated February 20, 1912. The pétition sets out that 
the equity in the property over and above the mortgages is approxi- 
mately $7,000. Suit upon the second mortgage was brought by the 
mortgagee. Peter Thompson, on May 16, 1913, before the filing of 
the pétition in bankruptcy, and the suit has been so proceeded with that 
the real estate, unless z. stay is had, will be sold by the sherifï on 
the first Monday of August next. The receiver has no funds in his 
possession to protect the equity of the bankrupt estate, and, fearing 
that the equity will be lost if the property is sold at sherifï's sale, prays 
for stay of the sale and for leave to sell the property at public sale 
subject to the mortgages. It is undisputed that the mortgages are valid 
liens upon the real estate in question and that the claims thereon would 
not be released by the discharge of the bankrupt. 

Section lia of the Bankruptcy Act, which vests in the District Court 
jurisdiction to stay suits, confines the jurisdiction to "a suit which is 
founded upon a claim from which a discharge would be a release, 
and which is pending against a person at the time of the filing of a 
pétition against him," and, as stated by Judge Dallas, speaking for the 
Circuit Court of Appeals for this circuit, in the case of Tennessee Pro- 
ducer Marble Co. v. Grant et al., 135 Fed. at page 323, 67 C. C. A. 
at page 677, this is — 

"obviously for the purpose of nssuriiig to the court of bankruptcy exclusive 
authority to adjudicate the claims which, by thcir orders of dlscharge, they 
luay release. It does not apply to a .suit brought iu a state court to euforce 
an asserted right lu reiu under the law of such state." 

Judge Dallas continues : 

"The proceedlng which the order in question restrained the marble Com- 
pany from further prosecuting had been instituted in a court of Pennsyl- 
vania prior to the flling of the pétition In bankruptcy. It was a hostile pro- 
ceeding, and it attached a fund which the marble company claimed by ad- 
verse right. 'The state court had jurisdiction over the parties and the suh- 
ject-matter, and possession of the property ; and it is well settled that, where 
property is in the actual possession of the court, this draws to it the right 
to décide upon conflicting claims to its ultiniate possession and control ' Met- 
calf V. BarUer, 187 U. S. 165, 23 Sup. Ct. 67, 47 L. Ed. 122. The etate court 
had acquired jurisdiction of the res, and was fully empowered to pass upon 
any and ail conflicting claims to it." 

See, to same effect, In re Rohrer, 177 Fed. 381, 100 C. C. A. 613. 
Section 265 of the Judicial Code of March 3, 1911 (36 Stat. 1162, 
c. 231 [U. S. Comp. St. Supp. 1911, p. 236]), provides: 

"The writ of injunction shall not be granted by any court of the United 
States to stay proceedings in any court of a state, except in cases where such 
injunction may be authorized by any law relating to proceedings in bank- 
ruptcy." 

The interprétation by the Circuit Court of Appeals for this circuit 
of the provisions of the Bankruptcy Act granting jurisdiction to the 
District Court in the stay of suits is conclusive upon this court, and 
the pétition for stay is denied. The prayer for leave to sell was with- 
drawn at bar. 
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B. BORCHAEDT CO. y. TAEYAN NAVAL STORES CO. 
(District Court, S. D. Georgla, E. D. August 2, 1913.) 

Receivers (§ 120*) — Eeceivers' Cektificates. 

Where only one small créditer objected to the Issuance of receivers' 
certiflcates, 85 per cent, of the creditors jolning in the request for the 
issuance, and It was manifestly to the interest of ail parties before the 
court that they be Issued, the receivers were ordered to pay the clalm 
of the objectlng créditer and issue the certiflcates. 

[Ed. Note.— For other cases, see Receivers, Cent. Dlg. § 208; Dec. Dlg. 
§ 120.*] 

Action by the B. Borchardt Company against the Yaryan Naval 
Stores Company. On pétition of receivers for défendant for authori- 
ty to issue certiflcates. Pétition allowed. 

Bennet, Twitty & Reese and Max Isaac, ail of Brunswick, Ga., and 
A. H. Heyward, Jr., of Maçon, Ga., for receivers. 

Bolling Whitfield, of Brunswick, Ga., for objecting creditor. 

SPEER, District Judge (orally). This is a case wherein the flexible 
powers of a court of equity are invoked to conserve, not only the in- 
terests of the parties actually before the court, but a great venture, 
which may be of inestimable service to a whole people. It would be 
singularly unfortunate if the court did not hâve the power. Tftree 
years ago in that empire once covered by the majestic pine forests 
of Georgia there was everywhere incalculable waste. It was in the 
decaying tree tops, which had been left by the ax of the lumberman. 
It was in the millions of stumps, which disfigure the cleared fields, 
and which interfère with the opérations of the farmer and the hus- 
bandman. A genius in chemistry, Mr. Homer T. Yaryan, who has 
devoted his astonishing original powers and his mastery of that occult 
science to the spécial task of extracting values from various materials, 
values to be utilized commercially and in the arts for the benefit of 
mankind, has evolved a System by which ail this waste may be con- 
served — not only conserved, but transmuted into gold, by turning thèse 
waste products into rosin and turpentine, known as "naval stores." 
The probability of immense benefit, not only to those far-sighted men 
in the great state of Ohio who took part with him, but also to thou- 
sands of other people among whom this court exercises its jurisdiction, 
and whose every interest is and should be dear to its every motive and 
purpose, is incontestible. It is true that there has been some loss — 
indeed, considérable loss — in building the plant, in the initiative opéra- 
tions, and in vast experiments to cheapen opération and augment pro- 
duction. This is now behind thèse enterprising and far-sighted men. 
Certainly there has been the most astonishing success. The testimony 
of M'j-. Brailey demonstrates that ail of this waste material belonging 
to the Southern farmers is of great commercial value. If the démon- 
stration progresses proportionately as it seems it may do, this process 
may be of scarcely less value to the people of South Georgia and oth- 
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er Southern states, where pine forests grew and are now growing, 
than the cotton crop itself . 

The process relates only to dead material ; it has no relation to the 
growing pine. He has an exceedingly small regard for the day and 
time in which he lives who would refuse the opportunity to men when 
they wish to pay the privilège of expending their own money for con- 
tinuing this démonstration and bringing to profitable f ruition the labors 
which hâve been designed by the genius who discovered the process. 
I cannot find it in my heart to do this. It is, besides, the best thing 
for the creditors. This is plain enough. Thèse receivers' certificates 
in my judgment ought to be issued. Eighty-five per cent, of the cred- 
itors unité in the purpose of the bill. Eighty per cent, of the stock- 
holders agrée to underwrite the certificates. Among ail the creditors, 
only one party, the Fulton Bag Company, owning a claim of $300, 
cornes forward to object. It has the right to object. It is entitled to 
hâve its $300 paid. It threatens to make trouble for thèse receivers' 
certificates. It has the légal right to attempt this, however much we 
may question its wisdom. But, in order that it may not make great 
trouble for the progress promising so much, the court directs that 
the receivers pay its $300. This is ail it can ask. The receivers' cer- 
tificates will be issued, and thèse citizens of Ohio who manifest the 
purpose to do so much for the Southern people will, so far as my 
power goes, be accorded the opportunity. In a long judicial life, never 
hâve I seen the promise of such amazing benefits in any project for 
the betterment of ail before the court and the people at large. 



TJîvITED STAÏES v. LEE CHUA'O, 
(District Court, D. New .lersey. July 26, 191.3.) 

1. Aliens (§ 32*) — Déportation of Ciiinese — ITindings — Eeview. 

On appeal from a commissioner's décision in Chinese déportation pro- 
ceedings, tlie commissioner's findlug that one or more witnesses were not 
entitled to belief will not be dlsturbed, unless it is manifest that he acted 
arbitrarily. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95; 
Dec. Dig. § 32.*] 

2. Aliens (i 32*) — Ciiinese Person— Depoetation — Deeense — Citizeksiiip. 

Where, in a Chinese déportation proceeding, défendant claimed that 
he was born in the United States, and both he and his alleged uncle so 
testified, and there was no évidence introduced by the United States, 
except an interpreted statement made by défendant before his arrest, 
taken down stenographically, in contradiction of some of the évidence 
glven by him, and the commissioner analyzed the testimony of both wit- 
nesses, but discredited only that glven by défendant, leaving the évi- 
dence of the uncle unquestioned, a judgment directlug defendant's dé- 
portation cannot be sustalned. 

[Ed. Xote. — For other cases, see Aliens, Cent. Dig. §§ 84, 92, 93-95; 
Dec. Dig. § 32.*] 

Lee Chung was ordered deported to China, and he appeals. Re- 
manded with instructions. 
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Robert M. Moore, of New York City, for appellant. 

John B. Vreeland, of Morristown, N. J., for the United States. 

RELLSTAB, District Judg'e. In appropriate proceedings, institnted 
before a United States commissioner, Lee Chung was found to be a 
Chinese laborer without the certificate of résidence required by law, 
and ordered deported to China. From this order an appeal was taken 
to this court. 

The case is hère, not for a trial de novo, but on the testimony taken 
before the commissioner, and turns on the issue of fact whether the 
appellant was born in the United States. Section 3 of the act of May 
5, 1892 (27 Stat. 25, c. 60 [U. S. Comp. St. 1901, p. 1320]), places upon 
appellant the burden to "establish, by affirmative proof, to the satis- 
faction" of the commissioner, his "lawful right to remain in the United 
States." But two witnesses testified — the appellant and Lee Lin, his 
alleged uncle. On the part of the United States, only an interpreted 
statement, made by appellant before his arrest and taken down steno- 
graphically, was put in évidence in contradiction of some of the évi- 
dence given by him. As is usual in such cases, there was enough tes- 
timony (if believed) offered upon the part of the accused to justify the 
conclusion that he was born in this country. 

[1] What crédit is to be given to a witness is peculiarly the province 
of the tribunal before whom he testifies, and what weight is to be ac- 
corded to his testimony is involved in his credibility. Where the re- 
viewing court has nothing before it except the transcribed testimony, 
and the commissioner déclares that the witnesses were not entitled to 
belief, his finding will not be disturbed, unless it is manifest that he 
acted arbitrarily. See In re Jew Wong Loy (D. C.) 91 Fed. 240: U. S. 
v. Leung Sam et al. (D. C.) 114 Fed. 702; Wong Chun v. U. S., 170 
Fed. 182, 95 C. C. A. 198. Otherwise, the explicitly expressed direc- 
tion of the statute would be f rustrated. 

[2] In the présent case, the commissioner analyzed the testimony 
given by both witnesses ; but in his estimate thereof he discrédits only 
that given by the appellant. If this is not an inadvertence, the testi- 
mony given by Lee Lin is unimpeached, and as he positively asserts 
that appellant was born in this country, and there is nothing inherently 
improbable in such testimony, the conclusions reached by the commis- 
sioner cannot be affirmed as the record stands. 

That the final judgment, when entered, may not stand on premises 
the resuit of inadvertence, the record is remanded to the commissioner, 
with instruction that he report specifically his estimate of the testi- 
mony given by Lee Lin, and his reasons tlrerefor, that this court may 
be advised whether and why such testimony should not be given the 
efïect to which it, on its face, appears to be entitled. 



IN KE BENSEL 3C9 

In re BENSEL et al., Board of Water Supply. 

CITY OF XEW YORK v. Sx\GE. 

(Circuit Court of Appeals, Second Circuit. July 15, 1913.) 

No. C8. 

1. Removal of Causes (§ 35*)— Fédéral Courts — Condemnation Pboceed- 

INGS — Commencement — Ovvnersiiip of Pbopekty. 

Since proceedings by New York City to coiidenni land for a water réser- 
voir were not comriieiiced when maps were flled in the clerk's office of 
Ulster county, wliere the land was located. and notices posted on tbe 
property and publlslied in newspapers, nor until the pétition was aetually 
flled in the state court, the land having lieeu conveyed, prier to the flling 
of the pétition, and subséquent to the flling of the maps, etc., to clalm- 
ant, who was a citizen and résident of New Jersey, it sufficlently ap- 
peared that at the tlme the proceedlng was commenced It involved a con- 
troversy between cltlzens of différent states, and was therefore reniov- 
able to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 77, 
78; Dec. Dig. § ,35.* 

Diverse cltizenshlp as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298.] 

2. Removal of Causes (§ 102*) — Remand — Grounds. 

Where land sought to he condennied for public «se was conveyed to a 
nonresident betore condemnation proceedings were instituted, and nei- 
ther fraud nor collusion was eharged, the proceedings to assess dam- 
ages, having been roaioved to the fédéral court, could not be remanded. 
on the ground that the conveyance to clalmant was made to create juris- 
diction In the fédéral court for the sole purpose of securing a tribunal 
where a more libéral rule of danuiges obtained than in the state court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 218- 
220, 223, 224; Dec. Dig. § 102.*] 

3. Eminent Domain (§ 134*) — Condemn.\tion PRocEEniNGS — Damages — Sep- 

ARATB AwARD — AVAILAIÎILITY AND ADAPTABÎLITY. 

Where land sought to be condemned for a réservoir site to afford a 
water sûpply for New York City was particularly adaptable and availa- 
ble therefor, and had been so recognlzed for uiany years, there being évi- 
dence that the site would inevitably at some time be appropriated, if not 
by New York, by some other city or group of cities, to furnish a water 
supply, it was not error to allow a separate award in addition to the 
value of the land for availability and adaptability. 

[i;d. Note. — For other cases, see Eminent Domain, Cent. Dig. § 350 ; 
Dec. Dig. § 134.»] 

In Error to the Circuit Court of the United States for the Southern 
District of New York. 

Application and pétition of John A. Bensel and others, constitut- 
ing the Board of Water Supply of the City of New York, to acquire 
real estate for and on behalf of the city under Laws N. Y. 1905, c. 
724, and amendatory acts, in the town of Hurley, Ulster county, N. Y., 
to provide an additional water supply. From an order awarding dam- 
ages for a certain parcel of land belonging to William Sage, Jr. (In re 
Ashokan Dam, 190 Fed. 413), condemned for a réservoir, the City of 
New York brings error. Affirmed. 

•For other cases aee same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
20G F.— 24 
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On writ of error to the Circuit Court of the United States for tlie Soutliern 
District of New Yorlî to reriew an order eonfirming awards made by com- 
luissioners of appraisal for certain land, known as Parcel No. 733, Section 
15, Ashokan Réservoir, ovvned by William Sage, Jr. The couimissloners al- 
lowed liim $7,024.45 for tlie land and buildings thereon and the further suni 
of $4.324.45 for réservoir availability and adaptability, amounting in the ag- 
gregate to 111,948.90, with 5 per cent, on the total amount to cover connsel 
fées and expenses. Tlie plaintiffi in error also seeks to review an order uiade 
by the Circuit Court refusiug to remaud the proceedings to the Suprême 
Court of the state of New York held in and for Ulster county. 

The argument in this court took place on November 14, 1912. but the dé- 
cision was withheld pending the action of the Suprême Court in McGovern 

V. City of New York, 229 Ù. S. 8C3. 33 Sup. Ct. 876, 57 L. Ed. , previ- 

ously argued. The decisiou in the McGovern Case was announced June 9, 
191.S. 

Archibald R. Watson, of New York City (William McM. Speer 
and Louis C. White, both of New York City, of counsel), for plaintiff 
in error. 

Edward A. Alexander, of New York City, for défendant in error. 

Before COXE and WARD, Circuit Judges, and HOLT, District 
Judge. 

COXE, Circuit Judge. Two principal questions are involved in 
this review : 

First. Were the condemnation proceedings properly removed to 
this court? 

Second. Were the commissioners and the court in error in adding to 
the sum awarded for the value of the land and buildings, viz., $7,624.- 
45, the further sum of $4,324.45, for réservoir availability and adapta- 
bility? 

[1] We think the proceedings were properly removed to this court 
and that the motion to remand to the state court was properly denied. 
William Sage, Jr., the claimant and défendant in error, was at the 
time of the commencement of the proceedings to condemn his property 
and since has been a citizen of New Jersey, residing at Orange, Essex 
county, in that state. The city of N^ew York is a municipal corpora- 
tion created by the state of New York and the members of the board 
of water supply of the city are ail citizens and résidents of New York. 
We hâve, then, a controversy which is wholly between citizens of dif- 
férent states and we see no reason why it was not removable on April 
29, 1910 to the Circuit Court of the United States for the Southern 
District of New York. It is urged that Sage did not obtain title to the 
land in question until May 17, 1909, when the deed to him was ex- 
ecuted, and that proceedings to condemn the land had been instituted 
prior to this date. This argument rests upon the contention that the 
proceedings to acquire the land in question were commenced when 
maps vi'ere filed in the clerk's office of Ulster county and notices posted 
on the property and published in newspapers. We are convinced that 
the proceeding was not commenced until the pétition had been actually 
filed in the state court and this was done after the deed to Sage had 
been execnted and recorded. As pointed out by Judge Noyés, the fil- 
ing of maps and the publishing of notices did not commence any légal 
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proceedings, but at best only indicated an intention so to do. That in- 
tention might be abandoned or modified and no actual proceeding to 
acquire the land in question was commenced until the pétition was 
filed. 

[2] The only reason urged for remanding the case in tHe brief of 
the plaintiff in error is that the land in question was transferred to a 
nonresident for the purpose of creating jurisdiction in the fédéral 
courts. Neither fraud nor collusion is charged, but it is asserted that 
after the state court had obtained jurisdiction the controversy was re- 
moved for the sole purpose of securing a tribunal where a more libéral 
rule of damages obtains than in the New York courts. This contention 
cannot be sustained for the reason, already pointed out, that the land 
was purchased by the défendant in error before the condemnation 
proceedings were begun in the state court. We cannot indulge in con- 
jecture or guesswork. For aught that appears in the record the sale 
to William Sage, Jr., was a perfectly fair, honest and legitimate onc. 

[3] The second, and principal, question is, was the court justified 
in awarding an additional sum of $4,324.45 because of the availability 
and adaptability of the land for réservoir purposes? The answer to 
this question dépends largely upon whether we are to be controUed by 
the rule of the state or the United States courts. The McGovern Case 
throws very little, if any, light upon the présent controversy. Although 
the same question was involved, it was decided adversely to the conten- 
tion of the land owner by the commissioners, by the Suprême Court 
and by the Court of Appeals of New York, which courts sustained the 
ruling of the commissioners, refusing to admit testimony as to the ex- 
ceptional value of the land for a réservoir site. The claimant thereupon 
sued out a writ of error, insisting that the refusai to hear the testimony 
was in efïect depriving him of his property without due process of law, 
contrary to the fourteenth amendment of the Constitution of the 
United States. The Suprême Court decided that the record did not 
show that the plaintiff in error had been deprived of his property 
without due process of law, even if it be assumed that it was error to 
exclude the proffered évidence. 

Although there are expressions in the opinion which, perhaps, indi- 
cate that the court regarded the ruling of the state court correct, the 
question now in issue was not decided. The opinion concludes as fol- 
lows: 

"We are satisfied on ail the authorities that whether we should hâve agreed 
or disagreed with the commissioners, if we had been valning the land, there 
was no sueh disregard of plain rights by the courts of New York as to war- 
rant our treatihg their décision niade without préjudice, in due form and after 
full hearing, as a déniai by the state of due process of law." 

The question hère is not whether the property of the défendant in 
error bas been taken without due process of law, but whether the com- 
missioners and the Circuit Court erred in allowing the défendant in 
error damages based upon the availability of his land for réservoir 
purposes. The award was made by commissioners appointed by the 
state court prior to the removal, and, had the amount of $11,948.90 
been awarded for the value of the land, buildings and quarry, it would 
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not, in view of the testimony, hâve been exorbitant. However, the 
separate award of $4,324.45 for réservoir availabilit}- and adaptability 
makes it necessary for us to consider the question as stated above. 

That the Ashokan site is peculiarly suitable for réservoir purposes 
cannot be disputed. Indeed, it may ahnost be said that it is the only 
available location for a réservoir froni which the great city of New 
York can be supphed with an abundance of pure vvater. Located, as 
the city is, on a narrow peninsiila, between two tidal rivers, it is évi- 
dent that the choice of sites which the state can control is an exceed- 
ingly limited one. A glance at the map seems to demonstrate the prop- 
osition that the supply of water for such an immense number of peo- 
p!e must come from a réservoir located west of the Hudson and above 
the New Jersey line. The Ashokan site could not escape the atten- 
tion of a compétent engineer employed to make the sélection. The 
process of exclusion would inevitably bring him to the Esopus water- 
shed. Its availability for furnishing New York with pure water was 
appreciated 14 years ago, when the Ramapo Company was organized 
for the purpose of selling the water in question, not only to the city 
of New York, but to other cities of the state located on both banks of 
the Hudson. The availability of the Ashokan site induced the city of 
Kingston to make a careful examination of its capacity for furnishing 
a supply of water to that city. In short, without entering further into 
détails, it can hardly be disputed that the Ashokan site was the natural 
place for the réservoir which is to supply the fast increasing multitude 
of people who dwell on both sides of the Hudson, and that this avail- 
ability had been proved and was publicly known long bef ore the city of 
New York instituted thèse proceedings. It must hâve been évident to 
ail intelligent land owners that their property would, in the near fu- 
ture, inevitably be acquired as part of an immense water system. That 
this demand increased the value of thèse lands follows as a necessary 
conclusion. To value them only according to the tons of hay or the 
bushels of potatoes they produce, ignores the other élément of value, 
namely, that their possession was necessary in order that water might 
be furnished to the increasing millions along the banks of the Hudson. 
We are not at ail convinced that, with the question presented upon the 
testimony in this record, the state courts would hâve decided as they did 
in tiie cases reported in Matter of Simmons, 130 App. Div. 350, 356, 114 
N. Y. Supp. 571, affirmed 195 N. Y. 573, 88 N. E. 1132. Thus, in the 
opinion confirming the award of the commissioners relating to parcel 
271-A the court says : 

"It is true that he (the owner) is not limited in compensation to the use 
which he makes of his property, but is entitled to a fair market value, for 
any use to which it is atlapted by virtue of its location and for which it Is 
available. * • * The value of property is not limited by the présent use 
or the use for which it is sought, as either may be more or less than its 
market value. For example, land may be valuable, abstractly considered, 
for réservoir purposes, but its market value would dépend upon a demand for 
such a purpose. If no one desired the property for a réservoir, its value 
might be much less than for any other purpose. * * * No évidence was 
given in the présent case tending to 'jIiow that before the land was taken by 
the city it was regarded as more valuable because of its advantage of loca- 
tion and adaptability for use as a réservoir." 
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Again, on the appeal from the order of confirmation as to section 
6, the Appellate Division said : 

'■The appeliant dld not prove or attempt to prove that tlie value of the 
property in question or auy of the property included in tlie réservoir site, 
liiid leen increased hy its adaptability or availaiiility for réservoir purposes 
before the t-omiueneeuient of this proceeding. There is no shadow of évidence 
of any prior deniand for tlie property as a réservoir site or of auy customer 
who vi-ould Kive uiore for it for that purpose, or of aiiy circuuistance by which 
the value of the parcel in (piestlon as a part of a natural réservoir site, could 
be estima ted or deternilned." 

Such évidence has, we think, been given in the case at bar — évi- 
dence from which the presumption foUovvs, ahnost as a conclusion, 
that v/ith the increase of popvdation in the valley of the Hudson, the 
Ashokan site would inevitably be appropriated, if not by New York, 
then by some other city or group of cities. 

There is in the présent case évidence that the Ashokan site had 
long been known and its availability as a great réservoir recognized 
by experts and business men and efforts to acquire it had from time to 
time been made. If the state courts had passed upon the identical 
question presented by the évidence in the case at bar, we might feel 
constrained, in the absence of a controlling authority of the Suprême 
Court, to follow their décision, but, for the reasons just stated, we can- 
not find that they bave passed upon the précise question involved in 
the cases relied on by the plaintifï in error. In thèse circumstances we 
deem it our duty to follow the case of Boom Company v. Patterson. 
98 U. S. 403, 25 L. Ed. 206, which holds, in substance, that the value 
of the land in question is increased because of its availability as a réser- 
voir site. Patterson owned some islands in the Mississippi river about 
an eighth of a mile from its western bank ; when connected with the 
mainland a boom of immense capacity for holding logs was formed 
which was of great value to the company. The islands were worth 
about $300, but their availability for forming, in connection with the 
mainland, a réceptacle in which millions of logs could be stored added 
";o their value about $5,000 and a judgment for $5,500 was afïirmed. 
The Suprême Court held that the adaptability of the islands for boom 
purposes added greatly to their value and was properly considered in 
estimating the value of the land. See also Great Falls Mfg. Co. v. U. 
S., 16 Ct. Cl. 160, affirmed 112 U. S. 645, 5 Sup. Ct. 306, 28 L. Ed. 
846; Matter of Gilroy, 85 Hun, 424, 32 N. Y. Supp. 891 ; In re Gough, 
L. R. 1 K. B. 417. 

We hâve examined the other assignments of error and are of the 
opinion that none of them requires a reversai of the orders. 

The orders are afïirmed. 
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WEST NAT. BANK OF ÀNAMOOSE T. TJNITED STATES, 

(Circuit Court of Appeala, Eighth Circuit June 13, 1913.) 

No. 3,751. 

(Syllabus hy the Court.) 

1. Statutes (§ 47*)— Cebtainty. — Pénal Statute— Pabtictjlar Classes of 

Persons. 

A pénal statute which créâtes a new crime and prescribes a punlsh- 
ment for it must elearly state the persons and acts denounced. 

A person who, or an act which, Is not by the expressed terms or plain 
meaning of the law clearly within the class of persous or within the class 
of acts it denounces, will not sustain a conviction under it. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 47; Dec. Dig. 
i 47.*] 

2. Statutes (§ 194*) — Construction — Ejusdem Genebis — Définition of 

Crimes. 

The rule that, where gênerai words follow the enumeration of particu- 
lar classes of persons or of acts, the gênerai words should be construed 
to apply to persons or acts of the same gênerai nature or class as those 
enumerated, is especlally applicable to statutes deflning crimes and regn- 
lating their punishment. 

[Ed. Note. — For other cases, see Statutes, Cent. Dig. § 272; Dec. Dig. 
I 194.*] 

3. Statutes (§ 218*) — Contempoeaneous Construction — Executive Officeks- 

It is an established rule of the national courts that the contemporane- 
ous construction given to an act of Congress by the executive offlcers 
charged with its enforcement, though not controlling, is entitled to great 
welght, and should not be disregarded or overturned except for cogent 
reasons, nor unless it is clear that their interprétation was erroneous. 

[Ed. Note. — For other cases, see Statutes, Cent Dig. §§ 294, 295; Dec. 
Dig. § 21S.*] 

4. Intoxicating Liquoes (§ 138*) — Tbanspoetation and Sale — Collection 

or Pbice— Banks. 

The collection by a bank of a sight draft for the purchase price of liq- 
uor transported in Interstate commerce and the delivery to the consignée 
of a bill of lading attached to the draft, the possession of which bill wa.s 
necessary to enable the consignée to obtain a delivery of the llquor, does 
not subject the bank to a fine under section 239 of the Pénal Code (Act 
March 4, 1909, c. 321, 35 Stat 1136 [XI. S. Comp. St. Supp. 1911, p. 1662]). 

[Ed, Note. — For other cases, see Intoxicating Liquors, Cent. Dig. § 148; 
Dec. Dig. § 138.*] 

Trieber, District Judge, dissenting. 

In Error to the District Court of the United States for the District 
of North Dakota ; Charles F. Amidon, Judge. 

The First National Bank of Anamoose was convicted of violating 
Pen. Code, § 239, in collecting a draft attached to a bill of lading for 
intoxicating liquors (190 Fed. 336), and it brings error. Reversed, with 
directions. 

•For other cases see same topic & 5 ncmeeb in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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George A. Bangs, of Grand Forks, N. D., and Lawrence Maxwell, 
of Cincinnati, Ohio (George R. Robbins, of Grand Forks, N. D., and 
Joseph S. Graydon, of Cincinnati, Ohio, on the brief), for plaintifï in 
error. 

Edward Engerud, U. S. Atty., of Fargo, N. D., and Charles E. Lit- 
tlefield, of New York City, Sp. Asst. Atty. Gen., for the United States. 

William W. Watts, of Louisville, Ky., amicus curise. 

Before SANBORN, Circuit Judge, and WILUAM H. MUIviGER 
and TRIEBER, District Judges. 

SANBORN, Circuit Judge. The First National Bank of Anamoose 
complains that it was convicted and fined under section 239 of the Pé- 
nal Code upon thèse conceded facts : One Meyers, a résident of Ana- 
moose, in North Dakota, ordered a case of béer of the Hamm Brew- 
ing Company, a corporation of Minnesota. The Brewing Company 
accepted the order at St. Paul, shipped the béer thence to Anamoose 
via the "Soo" Raiiway Company, and received a bill of lading from 
that Company under an agreement that the company would not deliver 
the béer to'Meyers until he presented the bill of lading to its agent at 
Anamoose. The Brewing Company then attached a sight draft on 
Meyers for the purchase price of the béer to the bill of lading, and 
sent them to the bank at Anamoose, which agreed with the vendor to 
collect the draft from Meyers, and to deliver the bill of lading to him 
so as to enable him to receive the shipment of béer from the Railroad 
Company, and thereby to complète the sale and delivery of the béer. 
Section 239 of the Pénal Code reads in this way : 

"Any railroad comyany, express company, or other comuiou carrier, or aiiy 
other person who, in connection with the traiisportatlon of any spirituous. 
vinous, malted, fermeuted, or other intoxicating liquor of any kind, from one 
State, territory, or district of the United States, or place noncontiguous to but 
Hubject to the jurisdiction thereof, into any other state, territory, or district of 
the United States, or place noncontiguous to but subject to the jurisdiction 
thereof, or from any toreign country into any state, territory, or district of 
the United States, or place noncontiguous to but sub.1ect to the jurisdictiou 
thereof, sball collect the purchase priée or any part thereof, before, on, or 
after delivery, from the consignée, or from any other person, or shall in any 
manner act as the agent of the buyer or seller of any such liquor, for the pur- 
pose of buying or selling or conipleting the sale thereof, saving only in the ao- 
tuai transportatlon and delivery of the same, shall be fined not more than ii^e 
thousand dollars." 

Counsel for the bank contend that the facts of the case did not bring 
it, or its act, within any of the classes of persons or acts which this 
statute subjects to fine for collecting the price of liquor. The attor^ 
neys for the government, on the other hand, insist that the statute sub- 
jects to punishment ail persons and ail corporations that collect the pur- 
chase price of liquor transported in interstate commerce, or that act 
as agents of vendor or vendee in the buying or selling thereof, and 
this interprétation of the lavv was sustained in an elaborate opinion by 
the learned judge below which may be found in 190 Fed. 336. 

The statute, however, does not read, as it seems as though it natural- 
ly would hâve read if such had been the intention of Congress, that 
every person who, in connection with the transportatlon thereof in in- 
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terstate commerce should collect the purchase prîce of interstate liquor, 
or who should act as the agent of the huyer or seller for the purpose of 
buying, selling, or completing the sale thereof, should be fined thereun- 
der. By the terms it contains it does not embrace within its denuncia- 
tion ail persons, but expressly limits its condemnation to "any rail- 
road Company, express company, or other common carrier, or other 
person," who in connection with the interstate transportation collects or 
acts as agent. And, if the contention of counsel for the government 
were to prevail, the words "railroad company, express company, or oth- 
er common carrier, or other" in the lavv would become futile, and the 
statute would be made to read "any person who," etc., in violation of 
the maxim that "ail the words of a law must hâve effect rather than that 
part should perish by construction." City of St. Louis v. Lane, 110 Mo. 
254, 258, 19 S. W. 533 ; Knox Co. v. Morton, 15 C. C. A. 671, 675, 68 
Fed. 787, 790; Wrightman v. Boone County, 31 C. C. A. 570, 572. 88 
Fed. 435, 437; Paving, etc., Company v. Ward, 28 C. C. A. 667, 674, 
85 Fed. 27, 34. 

[1] The statute créâtes and denounces a new offense. A pénal stat- 
ute which créâtes a new crime and prescribes its pvmishmcnt mtist 
clearly state the persons and acts denounced. A person who, or an act 
which, is not by the exjiressed terms of the law clearly within the class 
of persons, or within the class of acts, it denounces will not sustain a 
conviction thereunder. One ought not to be punished for a new of- 
fense unless he and bis act fall plainly within the class of persons or 
the class of acts condenined by the statute. An act which is not clearly 
an offense by the expressed will of the législative department before 
it was done may not be lawfully or justly made so by construction after 
it is committed, either by the interpolation of expressions or by the 
expunging of some of its words by the judiciary. Ex post facto con- 
struction is as vicions as ex post facto législation. "To détermine that 
a case is within the intention of a statute its language must authorize 
us to say so. It would be dangerous indeed to carry the principle that 
a case which is within the reason or mischief of a statute is within its 
provisions so far as to punish a crime not enumerated in the statute be- 
cause it is of equal atrocity, or of kindred character, with those which 
are enumerated. The case must be a strong one, indeed, which would 
justify a court in departing from the plain meaning of words in search 
of an intention which the words themselves did not suggest." United 
States v. Wiltberger, 18 U. S. (5 Wheat.) 76. 96, 5 L. Ed. 3/; United 
States v. Ninety-Nine Diamonds, 139 Fed. 961, 964, 72 C. C. A. 9, 12, 
2 L. R. A. (N. S.) 185, and cases there cited. 

The apparent and natural meaning of the terms of a statute is al- 
ways to be preferred to any curious or hidden signification reached by 
the reflection and ingenious reasoning of unusually strong and acute 
minds. And, unless at the time this bank was charged vi'ith the viola- 
tion of this statute this act of Congress clearly expressed to a man of 
ordinary ability and intelligence the meaning that the collection hy a 
bank of a sight draft for the purchase priée of liquor that had been 
transported in interstate commerce and the delivery to the purchaser 
of the bill of lading therefor attached to the draft subjected that bank 
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to the fine which the statute prescribed, the défendant below ought not 
to be and must not be punished by this fine. We confess that the first 
reading of this law did not suggest to our minds that a bank which 
made such a collection would thereby subject itself to the punishment 
specified in the act. It is évident that the law failed to suggest such a 
thought to the mind of Judge Smith, who in writing the opinion of this 
court in United States Express Company v. Friedman, 191 Fed. 673, 
681, 112 C. C. A. 219, spoke of this section 239 as prohibiting "common 
carriers from collecting the purchase price of liquors on interstate 
shipments, or from in any way acting as agent of the buyer or seller 
of such liquors, except in the transportation and delivery of the same, 
under the penalty of a fine of not over $5,000," or of Judge Hough 
who, in his opinion in United States v. Eighty-Seven Barrels, etc., of 
Wine (D. C.) 180 Fed. 215, 216, said : 

"Section 2.39 renders It crimlnal for any common carrier transporting or de- 
Uvering liquor after interstate or international transportation to 'eollect the 
pureliase prlce or any part thereof,' or 'in any manner act as the agent of the 
buyer or seller of any such liquor, for the purpose of buying or selling or 
completing the sale thereof, saving only in the actual transportation and de- 
livery of the same.' " 

In January, 1910, Judge Campbell of the Eastern District of Okla- 
homa, in a considered opinion, decided that such a collection by a bank 
did not subject it to the fine imposed by this law. Danciger v. Stone 
(C. C.) 188 Fed. 510, 512. The Secretary of the Treasury and the At- 
torney General of the United States, the heads of the executive de- 
partments of the government to which the en forcement of this law 
was intrusted, were of the same opinion. The Attorney General, 
speaking of the statute, said : 

"The act does not apply to banks, collecting drafts wlth blU of lading at- 
tached, where the shipment is made to a real consignée upon an order sent by 
him and fllled by shipment from the dealer's place of business. The collection 
of a draft for the purchase price of a commodity in that manner is the usual 
and ordinary method of carrying on business and Is not connected with the 
transportation of the property wlthin the meaning of the statute under con- 
sidération." 29 Opinions Attorneys General, 58, 62. 

Indeed, although this statute was enacted on March 4, 1909, no one 
except the United States Attorney for North Dakota seems to hâve 
discovered that it was intended to subject banks collecting such drafts 
to punishment by fine, until the opinion of the court below to that ef- 
fect was formed and expressed in June, 1911. The act for which this 
bank has been convicted and fined was done on March 15, 1911. If 
the concession were made that it was the intention of the Congress to 
include banks among those liable to fines for such acts as that commit- 
ted by the défendant below, how, in view of thèse opinions of judges 
and executive officers, can the conclusion that this intention was not 
clearly expressed by the statute be escaped ? It is only when a pénal 
statute clearly and plainly subjects parties and acts to its denunciation 
that they may be lawfully punished thereunder. If it is doubtful 
whether or not it includes them they ought to be and must be exempt 
from criminal prosecution thereunder. And it is the intention express- 
ed in the statute and that alone to which courts may give efïect. They 



378 206 FEDERAL RBrORTBK 

may not assume or présume purposes and intentions that the terms 
used in the statute do not indicate and then b}^ construction practical- 
ly enact or expunge provisions to accomplish snch supposed intentions. 
United States v. Ninety-Nine Diamonds, 139 Fed. 961, 964, 72 C. C. 
A. 9, 12, 2 h. R. A. (N. S.) 185. Conceding tlmt by study, reflection, 
and ingenious reasoning unusually acute and able minds may discover 
and convince themselves of a construction of tliis statute and an inten- 
tion of its makers which would include this bank and the collection of 
the draft with which it is charged in its denunciation, still it is certain 
that that construction and intention are so curions and recondite that the 
statute failed to express them to the minds of the Secretary of the 
Treasury, of the Attorney General, and of Judge Campbell after a 
careful study of the law for the purpose of its oflicial interprétation. 
It fails to manifest such a meaning and intention to our minds, and we 
cannot hold that it so clearly or plainly expressed them to bankers, and 
persons unlearned in the law tliat they may be lawfully condemned 
thereunder. 

And in our opinion the reason why the Secretary, the Attorney Gen- 
eral, Judge Campbell, and the défendant below failed to find in this 
statute any intention of the Congress, or any expression of any inten- 
tion to condemn the collection by banks of sight drafts for liquor trans- 
ported in interstate commerce and the delivery of bills of lading there- 
for to consignées to enable them to obtain possession of the liquor, is 
that they did not exist. The history of the times and of the proceed- 
ings in Congress which led up to the enactment of this statute hâve 
convinced that the mischief at which it was leveled was not the collec- 
tion of sight drafts by banks or ordinary collectors for the purchase 
price of liquors, although bills of lading were attached thereto and de- 
livered upon the collection, and that it was the collection by carriers, 
or their agents, of the purchase price for C. O. D. shipments of liquor 
into prohiijition states whereby they became virtually the agents of the 
liquor dealers in selling their liquors. This mischief existed only in 
the States wherein the manufacture and sale of liquor was prohibited. 
for it was only in those states that such C. O, D. shipments evaded 
the spirit of the state laws. The collection by banks of sight drafts and 
the delivery of bills of lading attached thereto was, and long had been, 
a common and universal method of collection of the purchase price of 
liquors and other articles throughout the entire nation. This is a gên- 
erai law applicable in every state of the Union, and it is incredible that 
the Congress intended, without mentioning or referring to it in the 
statute, to strike down this method of collection for the sale of liquors 
transported in interstate commerce in ail the states, in the large ma- 
jority of which the manufacture and sale of intoxicating liquors were 
not prohibited. 

(2] To our minds the natural and manifest meaning of the déclara- 
tion in this law that "any railroad company, express company, or other 
common carrier, or any other person who, in connection with the trans- 
portation," etc., shall collect the purchase price, or act as the agent of 
the buyer or seller, shall be fined, excludes banks, ordinary collectors, 
and ail persons who are not members of the gênerai class of carriers. 
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This interprétation finds support in the fact that the contrary con- 
struction expunges the words "raiiroad company, express company, or 
other common carrier, or any other," and makes the statute read "any 
person who," etc., and in the rule, which is especially applicable to 
statutes defining crimes and regulating their punishment, that where 
gênerai words follow the enumeration of particular classes of persons 
or acts the gênerai words should be construed to apply to persons or 
acts of the same gênerai nature or class as those enumerated. Thus, 
where a statute imposed a forfeiture for forbidden acts of the goods 
of any "owner, importer, consignée, agent, or other person," it was 
held that the words "other person" did not include a stranger to the 
goods, but was limited to "some one of the same gênerai class as those 
described by the words with which it is associated." United States v. 
IISOV'. Pounds of Celluloid, 27 C. C. A. 231, 237. 240, 82 Fed. 627, 
633, 636; 36 Cyc. 1119, 1120; 2 Lewis' Sutherland Statutory Con- 
struction (2d Ed.) § 422; United States v. Bevans, 3 Wheat. 336, 390, 
4 L. Ed. 404; Moore v. American Transportation Co., 24 How. 1, 35, 
36, 16 U Ed. 674; United States v. Chase, 135 U. S. 255, 258, 2:,9, 10 
Sup. Ct. 756, 34 L. Ed. 117. It is well said at page 1120, 36 Cyc, 
that : 

"Tlie particular words are presumed to deseribe certain .speeies, and the 
gênerai words to be used for the purpose of Including other speeies of the 
same genus. The rule Is based on the obvions reason that, if the Législature 
had Intended the gênerai words to be used In theIr unrestrlcted sensé, tliey 
would hâve made no mention of the particular classes. The words 'other' or 
'any other' following au enumeration of particular classes are therefore to be 
read as 'other such îike' and to Include only others of like kind or character." 

[3] This is the interprétation of this act of Congress which was 
given to it by the Secretary of the Treasury and by the Attorney Gen- 
eral, who were charged with the duty of executing it, and it is an es- 
tablished rule of the national courts that the contemporaneous con- 
struction given to an act of Congress by those charged with its exécu- 
tion, though not controlling, is entitled to great weight, and should not 
be disregarded or overturned except for cogent reasons, nor ùnless it 
is clear that their construction was wrong. Edward's Lessee v. Darby, 
12 Wheat. 206, 210, 6 L. Ed. 603; United States v. Moore, 95 U. S. 
■760, 763, 24 h. Ed. 588; United States v. Johnston, 124 U. S. 236, 
253, 8 Sup. Ct. 446, 31 L- Ed. 389; United States v. Philbrick, 120 U. 
S. 52. 59, 7 Sup. Ct. 413, 30 L. Ed. 559; United States v. Hill, 120 U. 
S. 169, 182, 7 Sup. Ct. 510, 30 L. Ed. 627 ; Baker v. Swigart, 199 Fed. 
865, 873, 118 C. C. A. 313; United States v. Miller (C. C.) 187 Fed. 
369, 370; United States v. Newport News Shipbuilding & D. D. Co., 
178 Fed. 194, 204, 101 C. C. A. 514, 524. 

[4] Because the reasons in support of the construction given to sec- 
tion 239 of the Pénal Code by the Secretary and the Attorney General 
are in our opinion more cogent and persuasive than those against it, 
because it is not clear that their interprétation was erroneous, but it 
seems to us to give to this act of Congress its true meaning, because 
the bank and the act for which it bas been iined are not specified in the 
statute, nor included within the classes of persons or acts denounced 
by it, nor within other classes of their kind, and because the statute is 
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a new law creating a new offense and prescribing îts punishment, and 
it fails plainly or clearly to express any denunciation of the collection 
by a bank, or any other collector of its class, of a sight draft for the 
purchase price of liquor transported in interstate commerce and the 
delivery of a bill of lading attached to the draft to the consignée to 
enable him to get possession of the liquor, our minds hâve been forced 
to the conclusion that the acts charged against the bank in the second 
count of the indictment in this case upon which it was convicted con- 
stituted no offense, and that the judgment belovv must be reversed, 
with directions to the court below to discharge the bank. 
It is so ordered. 

TRIEBER, District Judge (dissenting). After giving the questions 
involved the most diligent considération, I frnd myself unable to con- 
cur in the conclusions reached by the majority, as, in my opinion, they 
are in conflict with the letter as well as the spirit of the statute. In 
view of the far-reaching effect of this décision, which substantially 
nullifies the provisions of this act of Congress by opening the doors to 
the introduction of liquors m localities where the sale thereof is pro- 
hibited by law, and permits the collection of the purchase money at the 
time and place of delivery, I deem it my duty to state briefly my rea- 
sons for the dissent. 

The history of the entire liquor législation, as affected by the Inter- 
state Commerce clause of the national Constitution, the mischief exist- 
ing, and sought to be remedicd by this act, are fully set out in the 
(jpinion of the learned trial judge in this case (190 Fed. 336), and 
therefore need not be restated. 

I concur with the majority opinion that : 

"A pénal statute wliieli créâtes a uevv crime îiud prescribes a punishment, 
for it must clearly state the persoris and acts denouucecl. A person who, or 
au act which, is uot by the exprossed terms of tlie law clearly withiu the 
class of persous and within the class of acts it denounces, will not sustaiu a 
conviction under it." 

But it is equally well settled that pénal laws are not to be construed 
so strictly îis to defeat the obvions intention of the Législature. 
United States v. Lâcher, 134 U. S. 624, 628, 10 Sup. Ct. 625, 33 L. 
Ed. 1080; United States v. Corbett, 21.S U. S. 233, 242, 30 Sup. Ct. 
81, 54 L. Ed. 173; United States v. Union Supply Co., 215 U. S. 50, 
55, 30 Sup. Ct. 15, 54 L- Ed. 87. And this rule specially applies when 
the statute is enacted for the public good, and to suppress a public 
wrong. Taylor v. United States, 3 How. 197, 210, U L. Ed. 559; 
United States v. Stowell, 133 U. S. 1, 12, 10 Sup. Ct. 244, 33 L- Ed. 
555; Johnson v. Southern Pac. Co., 196 U. S. 1, 16, 25 Sup. Ct. 158, 
49 L. Ed. 363. 

In my opinion the statute clearly includes not only ail common car- 
riers and their employés, but '"any other person" who "in connection 
with the transportation of intoxicating liquors in interstate commerce, 
shall collect the purchase price thereof before, on or after delivery, 
from the consignée or from any other person," regardless of the fact 
that he is not an employé of the carrier. It is a well known fact that 
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shipments of ail kinds of merchandise, cotton, grain, lumber, ravv ma- 
terial as well as manufactured articles, which are sold for cash upon 
delivery are shipped by the method employed in this case, i. e., either 
naming no spécifie consignée, but requiring the delivery to be made to 
the order of the shipper, or that the bill of lading specifically requires 
its production and surrender by the consignée before the property can 
be delivered. In such cases a draft is usually drawn for the purchase 
nioney, and the bill of lading attached thereto, to be delivered upon 
payment of the draft. The efïect of such shipments differs in no wise 
from those usually referred to as C. O. D., as the purchaser can in 
neither event obtain the goods shipped without first paying the pur- 
chase price. It is to be noted that the statute itself does not use the 
■expression "C. O. D." and draws no such distinction as stated in the 
opinion of the majority. For that matter, such shipments are fre- 
quently spoken of as C. O. D. shipments. Norfolk & West. R. R. Co 
" Sims, 191 U. S. 441, 446, 24 Sup. Ct. 151, 48 L. Ed. 254. As liquor 
shipments made in this manner to prohibition localities from other 
States practically nullified the prohibition laws of those states, as had 
been determined by the Suprême Court in a number of cases (Ameri- 
can Express Co. v. lowa, 196 U. S. 133, 25 Sup. Ct. 182, 49 L. Ed. 
417; Adams Express Co. v. Kentucky, 214 U. S. 218, 29 Sup. Ct. 633, 
53 L. Ed. 972), efforts were made to induce Congress to enact some 
législation which would prevent violations of the prohibition laws of 
the States by thèse methods. To accomplish this object a number of 
bills were introduced ; but, as the act now involved is the Senate Bill 
prepared by the committee to whom ail Senate bills on that subject 
had been referred, it is only necessary to refer to the Senate proceed- 
ings seeking to accomplish this object. Among thèse bills was one 
known as the "Bacon Bill," and the part of that bill which refers to 
the subject now in controversy was section 2 of that bill. That part of 
it bearing on this subject is worded as follows: 

"That wbenever any spirituous, into.\ioatii)!r suid nmlt liquors of aiiy kînU 
shall be or beconie a part of a forelsn or Interstate commerce, it sliall be un- 
lawful for any raiiroad company, express couipany or other carrier, or any 
offieer, employé or agent thereof engaged in or ni connection wlth the trans- 
portation of such liquors ,of any klnd from one state or territory or district 
Into another state or territory or district," etc. 

The "Brantley Bill," although it had been introduced in the House, 
was before the subcommittee which finally drafted the bill as enacted, 
and which is known as the "Knox Bill," provided: 

"That any raiiroad compauy, express comiiany or other connnon carrier or 
other person, who shall in connection with the transportation of siiiiituous. 
vinous, malt and intoxicating liquors of ail kinds from one state or territory 
into another state or territory collect on, before or after delivery from tlie con- 
signée or other person the purchase price or any part thereof of such liquors. 
or who shall in any manner act as t!ie agent of the consignor or seller of such 
liquors, for the purpose of selling or completing the sale thereof," etc. 

The subcommittee had a number of public hearings on thèse bills, 
and finally adopted the bill which is now section 239 of the Pénal 
Code, practically adopting the language used in the "Brantley Bill." 

It would be unreasonable to présume that the members of that 
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subcommittee, composed of some of the ablest lawyers of the Senale, 
were not familiar with the practice of collecting for the goods by 
draft with bill of lading attached as hereinbefore set forth, so gênerai 
in the commerce of the country, and that that practice was, in eflfect, 
a C. O. D. shipment as had been held several years before in Norfolk 
& West. R. R. Co. V. Sims, supra ; and, if the intention of this act was 
to make the bill effective, it was just as important to prohibit such 
shipments as those made C. O. D. with directions to the carrier to 
collect the purchase price before delivery. But, even assuming that 
the subcommittee was not familiar with that custom, their attention 
was expressly called to it by a letter from Robert Norris, secretary 
of the Kansas State Tempérance Union, which was filed with the 
committee and appears on page 113 of the committee's report. In 
that letter Mr, Norris says: 

"lutoxicating llquors are slilppecl into Kansas iinder interstate commerce 
just as thougli there were no prolilliitory laws lu the state. The nioney is 
either sent with the order or is collected by some agency in the state. A 
iiight draft is nsually sent to the bank and the bnnk collects the money for 
tlie liijuor house. ïhe express companles no longer handle C. O. D. liquors 
but send them express charges prepaid, and a sight draft to the bank. » * * 
Slnce the express companles refuse to handle the C. O. D. llquors tliere Is 
not mucli complaint of shlpplng in fletitlous names. but express agents that 
are iucllnecl to vlolate the law hâve a means of handling bills of lading and 
t-ollecting for liquors where the express charges are prepaid that is very 
hard to detect. Agents hâve Informed me In various parts of the state that 
they hâve been oftered by llquor houses a commission of fifty cents to one 
<lollar and one-half l'or haudliug the llquors through the express office, and 
ofttimes thls temptatlon to make money causes them to yield and they de- 
liii'er it to any parties who will pay the charges that may be against the 
lierson to whom it is sent. * * * of ail phases of the prohlbltory law 
ihls interstate commerce feature is the hardest to control, even to keep It 
withln the tiounds of Interstate commerce law. ïhe keeper of a 'blind tiger,' 
or a 'bootlegger' or a drugglst who may vlolate the provisions of his permit 
are very easily caught as conipared with the persous who overreach the 
bounds of the law in the shipment of llquor." 

If the construction placed upon this statute by the majority opin- 
ion is correct, then nothing has been accomplished by the enactment 
of this statute, for the brewer or liquor dealer can make a large num- 
ber of shipments to his agent or the person who is willing to engage 
in the sale of liquors or béer, some in boxes containing dozens of 
bottles, others in jugs or single bottles, taking separate bills of lading 
for each, attach a separate draft for the purcliase price of each pack- 
age of the liquor or béer covered by each bill of lading, ail drawn on 
one person who, after having paid the drafts, would receive thèse 
bills of lading and deliver them with an order to the carrier indorsed 
thereon to any person who would purchase the quantity covered by 
any one bill of lading, and thus the mischief which the statute clearly 
intended to remedy can be continued without fear of being punished, 
for he could justly claim that he is not "a person connected with any 
railroad company, express company or other common carrier." 

It is true, as stated by the majority of this court, that courts "may 
not assume or présume purposes and intentions that the terms used 
in the statute do not indicate and then by construction practically 
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enact or expunge provisions to accomplish such supposed intentions." 
But, on the other hand, it is equally true that it is the duty of the 
courts to give effect to every word found in tlie statute. Bend v. 
Hoyt, 13 Pet. 263, 10 L. Ed. 154; Lawrence v. Allen, 7 How. 785,. 
12 L. Ed. 914; Washington Market Co. v. Hoffman, 101 U. S. 112, 
25 L. Ed. 782; Montclair Twp. v. Ramsdell, 107 U. S. 147, 2 Sup. 
Ct. 391, 27 L. Ed. 431. As stated by Judge Sanborn, delivering the 
opinion of this court in Stevens v. Nave-McCord Merc. Co., 150 Fed. 
71,75, SOC. C. A. 25,29: 

"Cardinal rule.s for the construction of a statute are that the intention 
of the législative body which enacts it should be ascertained and given ef- 
fect, if possible, regardless of technical rules of construction and the dry 
words of the euactnient; that that intention must be deduced net from a 
part but from the entlre law; that the object which the enacting body sought 
to obtain and the evlls which it was endea^'oring to remedy may always be 
considered for the purpose of ascertalning its intentions ; that the statute 
must be given a rational, sensible construction; and that, if this be consonant 
with its terms, it must hâve an interprétation which will advance the remedy 
and repress the wrong." 

The effect of the majority opinion is to practically eliminate the 
words "any other person" unless Lord Tenterden's rule of ejusdem 
generis, which is invoked by the plaintiff in error, governs the con- 
struction of this statute. In my opinion it does not. United States 
y. Mescall, 215 U. S. 26, 32, 30 Sup. Ct. 19, 54 L. Ed. 17, is directly 
in point on this proposition. In that case the statute under which the 
prosecution was had provided: 

"That if any owner, importer, consignée, agent or other pei'sons shall make 
or attempt to make any entry of imported merchandise by roeans of any 
fraudulent or false invoices," etc. 

The défendant, who had been indicted for a violation of this stat- 
ute, was neither the owner, importer, consignée, or their agent, but 
was an assistant weigher of the United States in the customs service 
at the port of New York, and engaged in the performance of his du- 
ties as such assistant weigher when the f raud was perpetuated on the 
government. Lord Tenterden's rule was invoked on behalf of the 
défendant, and the claim set up that the gênerai term "other per- 
son" should be read as referring to some one similar to those named,, 
whereas the défendant was not an owner, importer, consignée, or 
agent, or of like class with either; he was not making or attempting 
to make an entry. The Circuit Court sustained this contention, but 
upon writ of error the Suprême Court reversed this ruling and held 
that the words "other person" included ail persons, although having a 
différent relation to the importation than the owner, consignée or 
agent. Mr. Justice Brewer, who delivered the unanimous opinion of 
the court, said: 

"Congress was broadening the scope of the législation and meaning to^ 
reach other persons having something to do in respect to the entry beyond 
that which was done by the owner, Importer, consignée or agent, or else the' 
term 'other person' was a meaningless addition. Now the défendant was a 
person other than the owner, importer, consignée or agent, by whose act the 
United States was deprived of a portion of its lawful duties. His act cornes 
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wlthin the letter of the statute as well as witliin Its purpose, and the Intent 
of Congress by tlie législation is the ultimate niatter to be determhied." 

The court, in discussing the effect of L,ord Tenterden's rule, cited 
and adopted the rule laid down in National Bank of Commerce v. 
Ripley, 161 Mo. 126, 61 S. W. 587 : 

"But tliis ts oiily a rule of construction to aid us in arrivlng at the real 
législative intent. It is not a cast iron rule; it does not override ail otlier 
rules of construction, and it is never applied to defeat the real inirpose of 
the statute, as tliat purpose umst be gathered from the whole instrument. 
* * * Whilst it is aimed to, préserve a meaning for the particular words, 
it is not intended to render meaningless the gênerai words. ïherefore, where 
the particular words exliaust the class, the gênerai words must be construed 
as embracing soniething outside of that class. If the particular words ex- 
haust the geuus, there is nothing ejusdeni generis left, and in such case we 
must give to the gênerai words a meaning outside of the class indicated by 
the particular words or we must say that they are meaningless, and thereby 
sacrifice the gênerai to préserve the particular words. In that case the rule 
would defeat its own purpose." 

There are many other cases in which the words "any other" were 
similarly construed. Regina v. Payne, L,. R. 1 C. C. 27, where the 
statute made it a f elony to facilitate the escape of a prisoner by con- 
veying to the prison "any mask, dress or other disguise, or any let- 
ter or any other article or thing" was held to include a crowbar. In 
Hilton's Àppeal, 116 Pa. 358, 9 Atl. 342, the statute authorized every 
lessee of any colliery, mining land, manufactory, or other premises to 
mortgage his lease or term, and it was held that the statute was not re- 
stricted to leases of the same or like nature as colliery, mining, or 
manufactory leases. In Grissell v. R. R. Co., 54 Conn. 467, 9 Atl. 
137, 1 Am. St. Rep. 138, the statute made railways liable for fires 
to buildings or other property, and it was held that the words "or 
other property" should not be confined to subjects ejusdem generis. 
To the same effect are Harlow v. Tufts, 4 Cush. (Mass.) 453 ; Phœnix 
Cotton Co. V. Hazen, 118 Mass. 350; Archer v. People's Savings 
Bank, 88 Ala. 254, 7 South. 53 ; Holcomb v. Van Zylen (Mich.) 140 
N. W. 521 ; and this is especially true if the particular words, as is 
the case in this statute, exhaust a whole genus, in which case the gên- 
erai words must refer to some larger genus. Fenwick v. Schmaltz, 
L. R. 3 C. P. 315. 

Applying this rule, it is clear to my mind that the intention of Con- 
gress was to cover such a transaction as is involved in the instant case. 
If the construction placed upon that act by the majority is correct, and 
that was the intention of Congress, it would hâve adopted the language 
found in section 2 of the "Bacon Bill," which did not use the words 
"or any other person," but in lieu thereof used the words "or any offi- 
cer, employé or agent thereof," clearly indicating that the law was in- 
tended to apply only to the carriers, their officers, employés, and 
agents. 

The majority also lay stress upon the construction placed upon this 
statute by the Secretary of the Treasury and the Attorney General. 
While it is true that the contemporaneous construction given to an act 
of Congress by those charged with its exécution is entitled to g^eat 
weight and should not be disregarded or overturned except for cogent 
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reasons, nor unless it is clear that the construction was wrong, such in- 
terprétation is net controlling, and is never conclusive upon the courts. 
Hemmer v. United States, 204 Fed. 905, decided by this court on April 
25, 1913, where Judge Sanborn, delivering the opinion of the court, 
said : 

■'A décision of a question of law by the officers of the Land Department, 
or by any oflicer of any other executive departuient is never conclusive upon 
the courts. * * * And it is the function and duty of the ofiicers of the 
judicial departnient of a government, whlch tliey niay not lawfuUy renounce, 
to exercise their own independent judgments, guided only by the established 
légal principles and the recognized canons of interprétation, in the construc- 
tion of its statutes and to adjudge their just and true interprétation, eveu 
though the officers of an executive department hâve construed theni other- 
wise." 

A large number of authorities are cited by the learned judge to sus- 
tain that conclusion. 

It must not be overlooked that thèse departmental officers, including 
the Attorney General, détermine thèse questions in most instances, and 
did in this, without the assistance of argument from lawyers or other 
persons learned in the law. How much aid is derived from such ar- 
guments and briefs is well known to every judge on the bench. There 
can be no better illustration of this than the fact that frequently the 
judges of the Suprême Court call for rearguments in order to assist 
them in reaching a correct détermination of important principles of 
law. And it has been well said that "a strong bar makes a strong 
bench." 

Neither in United States Express Co. v, Friedman, 191 Fed, 673, 
112 C. C. A. 219, nor in United States v. 87 Barrels of Wine (D. C.) 
180 Fed. 215, was this question before the court, and what was there 
said was clearly obiter so far as it affects the principle now in issue. 

The act is also attacked as being unconstitutional, for it is alleged 
that the courts hâve uniformly held that liquors are an article of com- 
merce, and the efïect of this act is to deprive the owners of their prop- 
erty in violation of the fifth amendment to the Constitution of the 
United States. But the statute does not prohibit commerce in liquors ; 
it only régulâtes the transportation thereof. United States v. Dela- 
ware & Hudson R. R. Co., 213 U. S. 366, 410, 29 Sup. C. 527, 53 L. 
Ed. 836, goes much further than is necessary to sustain this act. 

In view of the décisions of the Suprême Court in the Lottery Cases, 
188 U. S. 321, 358, 23 Sup. Ct. 321, 47 L. Ed. 492; Hipolite Egg Co. 
V. United States, 220 U. S. 45, 58, 31 Sup. Ct. 364, 55 L. Ed. 364; 
and Hoke v. United States, 227 U. S. 308, 33 Sup. Ct. 281, 57 L. Ed. 

, it is no longer open to contention that the powers of Congress in 

matters of interstate commerce have the quality of police régulations. 
As stated in Hoke v. United States, after reviewing the former déci- 
sions of the court : 

"The principle established by the cases is the simple one, when rid of cou- 
fusing and distracting considérations, that Congress has power over 'trans- 
portation aœong the several states,' that the power is complète in itself, 
and that Congress, as an Incident to it, may adopt not only the means neces- 
sary but convenlent to its exercise, and the means may have the quality of 
police régulation." 

206 F.— 25 
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That under the police power every government has the right to reg- 
ulate or prohibit the manufacture and sale of liquors is no longer open 
to controversy. The License Cases, 5 How. 504, 576, 12 L. Ed. 256; 
Bartemeyer v. lowa, 14 Wall. 129, 21 L. Ed. 929 ; Poster v. Kansas, 
112 U. S. 201, 206, 5 Sup. Ct. 8, 97, 28 L. Ed. 629; Kidd v. Pearson. 
128 U. S. 1, 16, 9 Sup. Ct. 6, 32 L. Ed. 346; Mugler v. Kansas, 123 
U. S. 623, 668, 8 Sup. Ct. 273, 31 h. Ed. 205. 

In my opinion the judgment of the court belovv was right, and 
should be affirmed. 



JOHN GUND BREWING 00. v. TJNITED STATES. 
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Nos. 3,854, 3,855. 

INDICTMENT AND INFOKMATION (§ 125*) INDICTMENT — DrPLICITT. 

An indictment whlch charges a single conspiracy to commit distinct 
offenses Is not duplicitous, since a conspiracy is an offense entirely dis- 
tinct from the crimes the parties intend to commit thereby. 

[Ed. Note. — For other cases, see Indictment and Information, Cent. 
Dlg. §§ 334r-400 ; Dec. Dlg. § 125.*] 

On motion for rehearing. Judgment on original opinion modified, 
and rehearing denied. 

For original opinion, see 204 Fed. 17. 

TRIEBER, District Judge. In case No. 3,855 we hâve reached 
the conclusion, after more careful considération and examination of 
the authorities, that we were in error in holding that the indictment 
was duplicitous because it charged a conspiracy to commit two dis- 
tinct offenses. The law permits this if there is no duplicity charged 
in the conspiracy itself, for the conspiracy is entirely distinct from 
the crimes or unlawful acts which the parties hâve in view when they 
enter into the conspiracy. Parties may enter into a conspiracy to 
commit the crime of burglary, and, for the purpose of destroying the 
évidence thereof, also commit the crime of arson. While burglary and 
arson are two distinct offenses, punishable differently, and could not 
be charged in one count of an indictment, a charge of conspiracy to 
commit the two offenses is only one offense. The conspiracy is entire- 
ly distinct from the crimes or unlawful acts which the parties hâve in 
view when they enter into the conspiracy or the object which they in- 
tend to accomplish in pursuance of it. 2 Bishop on Crim. Law, § 192 ; 
State V. Kennedy, 63 lowa, 197, 18 N. W. 885 ; Hamilton v. People, 
24 Colo. 301, 51 Pac. 425. Cases upon which we relied in our former 
opinion are not in point, as they do not refer to the crime of con- 
spiracy. 

However, the motion for rehearing must be denied for the follow- 
ing reasons : As stated in our former opinion, in case No. 3,854, the 
court erred in refusing to admit the évidence offered by the défendant 
in relation to the instructions given to its agents, and also erred in its 

*For other cases «se same toplc & i numbbr In Dec. & Am. Digs. 1907 ta date, & Rep'r Indexes 
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charge to the jury that as a matter of law "the company was responsi- 
ble for the acts of its agent at Moorhead in the transactions that are 
disclosed to you by the évidence hère." The case must also be re- 
versed in view of the principle laid down by the majority of this court 
in First National Bank of Anamoose v. United States, 206 Fed. 374, 
decided at the présent term of this court, and which the majority now 
adhères to. 

For thèse reasons, the former judgment in case No. 3,855 will be 
set aside, and judgment entered reversing the cause, with directions 
to grant a new trial and proceed in conformity with the views herein 
expressed. This does away with the necessity of grantmg a rehear- 
ing. 

In No. 3,854 the motion for rehearing is denied. 



UNITED STATES v. MYEES. 

(Circuit Covirt of Appeals, Eightli Circuit. May 3, 1913.) 

No. 3,825. 

1. INDIANS (§ 37*) — Trespass ON Indian Laxd,s — "Indiax Coun'tst. 

By tlie treaty of October 21, 1S92, ratiiied by Act June fi, 1900, c. 813. 
31 Stat. 676, between the United States aiul the Klowa, Comauche, aud 
Apache tribes of Indians In Olîlaliouia, sucli tribes ceded to the United 
States absolutely ail their lands therein described subject to the allot- 
ment of lands to their members in severalty and the settiug apart of a 
tract for grazing purposes. Held, that by sucli cession ail the lands em- 
braced therein ceased to be "Indian country," or subject to the provi- 
sions of Rev. St. § 2148, that "if any person who has been removed from 
the Indian country shall thereafter at any time retui-n or be found 
within the Indian country he shall be liable to a penalty of .^1,000," aud 
that such character as Indian country was not restored to lauds subse- 
quently set apart by executive order of the Interior Department of June 
20, 1901, for the purposes of an Indian school. 

[Ed. Note. — For other cases, see Indians, Cent. Dig. § 56; Dec. Dig. 
§ 37.*] 

■2. Indians (§ 37*) — "Indian Countby." 

"Indian country," as the term is used in fédéral statutes. is a country 
to which the Indians retained the right of use and occupancy, involving 
under certain restrictions freedom of action and of enjoynient in their 
capacity as a distinct people, and ceases to be such when their title is 
extinguished unless by virtue of some réservation expressed at the time 
and clearly appearing. 

[Ed. Note. — For other cases, see Indians. Cent. Dig. § 56; Dec. Dig. 
§37.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3545-3549.] 

In Error to the District Court of the United States for the Western 
District of Oklahoma ; John H. Cotteral, Judge. 

Action for a penalty by the United States against L. W. Myers. 
Judgment for défendant, and plaintiff brings error. Affirmed. 

•For other cases see aame topic à i numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Isaac D. Taylor, Asst. U. S. Atty., of Guthrie, Okl. (Homer N. 
Boardman, U. S. Atty., of Oklahoma City, Okl., George F. Zimmer- 
man and W. B. Herod, Asst. U. S. Attys., of Guthrie, Okl., and H. E. 
Bretschneider, Sp. Asst. U. S. Atty., of Anadarko, Okl., on the brief), 
for the United States. 

Everett W. Pattison, of St. Louis, Mo. (Edward D'Arcy, of St. Lou- 
is, Mo., on the brief), for défendant in error. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

VAN VALKENBURGH, District Judge. [1] Plaintifif in error 
instituted this action in the district court of Caddo county, in the then 
territory of Oklahoma. November 16, 1905, it filed an amended pé- 
tition, the following paragraphs of which are especially pertinent to 
the questions hère to be considered : 

"ïhat on the Sth day of June, 1901, the following described tract of land, 
to wit, the northeast quarter of section thirteen, towoship six north, range 
sixteen west of the Indian meridian, in Kiowa county, Oklahoma Territory, 
was duly set apart liy order of the Secretary of the Interior from the Kiowa, 
Comanche and Apache réservations for the use of the Rainy Mountain Board- 
ing Sehool commonly know as the Rainy Mountain Indian Training School, 
a school establlshed by the government of the United States for tlie éduca- 
tion and civilization of Indians; that said tract of land was at ail of the 
times hereinafter stated and now is exclusively used for the use of the Kiowa, 
Comanche and Apache Indians and is and was at ail the times hereinafter 
meutioned Indian country within the meaning of section 2148 of the Re- 
vised Statutes of the United States, and was and is under the control of 
Col. James F. Randlett as United States Indian agent for the Kiowa agency. 

"Plaintiff further avers that the défendant, L. W. Myers, has for the past 
four years been in the business of loaning money for himself and others at 
usurious rates of interest to Kiowa, Comanche and Apache Indians, wards 
of the government and under the charge and control of said James F. Rand- 
lett, as United States Indian agent, and which said Indians received allot- 
ment of land during the year 1900 and 1901 under the act of Oongress of 
June 6, 1900." 

It is then further averred that the défendant in error unlawf ully tres- 
passed upon the land in question for the purpose of collecting usurious 
interest from the Indians; that his présence and purpose were detri- 
mental to the welfare of the Indians; that he was ejected from said 
tract by order of the Indian agent in charge, and notified that he must 
not return thereon under penalty of law; that thereafter, in défiance 
of such order, défendant in error returned and twice repeated the tres- 
pass. The pétition in two counts prays judgment against the de- 
fendant in error in the sum of $2,000, under section 2148 of the Re- 
vised Statutes, which reads as follows : 

"If any person who has been removed from the Indian country shall there- 
after at any time return or be found within the Indian country, he shaU be 
llable to a penalty of one thousand dollars." 

To this pétition the défendant in error interposed a gênerai demur- 
rer, which was sustained, and judgment was entered dismissing the 
cause; thereafter plaintiiï in error perfected its appeal, which, after 
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the admission of Oklahoma as a state passed to the United States Dis- 
trict Court for the Western District of Oklahoma, by which the judg- 
ment was affirmed. The affîrmance of this judgment, sustaining the 
demurrer of défendant in error and dismissing the cause, is the only 
error assigned. The court below based its action upon the ground that 
the land in question had ceased to be Indian country at the time of the 
alleged violation, and therefore that section 2148 of the Revised Stat- 
utes was inapplicable. 

The act of June 6, 1900, c. 813, 31 Stat. 676, was passed in ratifica- 
tion of an agreement between the United States and the Kiowa, Co- 
manche, and Apache tribes of Indians in Oklahoma entered into Oc- 
tober 21, 1892, whereby, in return for the allotment of land in sever- 
alty to the individual members of thèse tribes, and other good and val- 
uable considérations specified, ail thèse tribal lands, including that in 
question, were relinquished to the United States. The comprehensive- 
ness of the grant made is disclosed by the following quotations from 
the act : 

"Subject to the allotment of Isind, in severalty to the Individual members 
of the Comanehe, Kiowa, and Apache tribes of Indiaas in the Indian Terri- 
tory, as hereinafter provided for. and sub.ject to the setting apart as grazing 
lands for said liulians, four hundred and eighty thousand acres of land as 
hereinafter provided for, and subject to the conditions hereinafter Imposed, 
and for the considérations hereinafter mentioned, the said (^jiuanche, Kiowa, 
and Apache Indians hereby cède, convey, ti'anster, relinquish, and surrender, 
forever and absolntely, withont any réservation whatever, exjiress or Iniplied, 
ail their claini, title, and iuterest, of every kiiid and character, iu and to 
the lands embraced in the followiug descrilsed tract of country in the Indian 
Territory, to wit: [Hère follows the spécifie description.] * * * 

"As a further and ouly additional considération for the cession of territory 
and rellnquishnient of title. elaini, and interest in and to the lands as afore- 
said, the United States agrées to pay to the Comanehe, Kiowa, and Apache 
tribes of Indians, in the Indian Tei'ritory, the sum of tvvo million (2,000,000) 
dollars. * ♦ » " 

The only référence made to the sections of land of which the tract 
hère involved f orms a part is the following : 

"That sections sixteen and thirty-six, thirteen and thlrty-three. of the lands 
hereljy acquired In each townshi)) shall not be subject to entry, but shall be 
resti-ved, sections sixteen and thirty-six for the use of the coinmon schools, 
and sections thirteen and thirty-three for nniversity, agricultural collèges, 
normal schools, and public buildings of the territory and future state of Ok- 
lahoma ; and in case either of said sections, or parts thereof, is lost to said 
territory by reason of allotment under this act or otherwise, the governor 
thereof is hereby authorized to locate other lands not oecupied in quantity 
equal to the loss." 

June 20, 1901, the Secretary of the Interior issued an order reserving 
from the public domain, thus ceded, certain lands for agency, school, 
religions, and other public uses. That order, in so far as it pertains to 
the subject-matter of this controversy, is in the following terms: 

Schedule of land reserved for agency, school, religious, and other public 
uses in the Comanehe, Kiowa, and Apache réservation in Oklahoma, in ac- 
cordance with the sixth section of the act of Congress approved June 6, 1900 
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(Public No. 185) and mider Instruction of the Comniissioner of ludian Affaira, 
dated June 11, 1900, and approved by the Secretary of tlie Interlor. 

Permanent Name Subdivision Sec. Tn. E. A. 

Rainy Mountain Boarding Seliool AU 13 G N 16 W 640 

Ail 14 6 N 16 W 640 
AU 23 C X 16 W 640 
AU 24 6 N 16 W 640. 

The government daims that this school tract, now occupied as a 
boarding or training school, either remained Indian country by virtue 
of some provision or réservation contained in the treaty and act of 
cession, or was made such by the executive order aforesaid. 

It must be and is conceded that if this land is not Indian country, 
as spoken of in section 2148 of the Revised Statutes, upon which the 
pétition is founded, then no cause of action is stated against the de- 
fendant. Indian country was first defined in tlie Act of June 30, 1834, 
c. 161, 4 Stat. 729. It was there declared : 

"That ail that part of the United States west of tlie Mississippi, and not 
within the states of Missouri and Louislana, or the territory of Arkiuisas. 
and, also, that part of the United States east of the aiississlppi river, and 
not within any state to which the ludian tltle has not been extingulshed. for 
the purposes of this act, be taken and deemed to be the Indian country." 

Section 2148 is a substantial re-enactment of section 2 of the Act 
of August 18, 18.S6, c. 128, 11 Stat. 80, and was passed as a supplé- 
ment to the act of 1834. So that, whatever was Indian country within 
the meaning of the act of 1834, was Indian country within the mean- 
ing of section 2148, as originally enacted. In Bâtes v. Clark, 95 U. 
S. 204-207, 24 L. Ed. 471, decided October 18, 1877, the Suprême 
Court had occasion to consider this définition of Indian country. It 
called attention to the fact that, notwithstanding immense changes had 
taken place in the vast région under contemplation by the act of 1834, 
nevertheless Congress had not thought it necessary to make any new 
définition of Indian country; that during that time a large body of 
laws had been in existence and confined to that country; that men 
had been punished by death, fine, and imprisonment in cases wbere 
the courts inflicting the punishment had no jurisdiction, if the of- 
fenses were not committed in the Indian country. The court says : 

"Thèse facts afford the strongest presumption that the Congress of the 
United States, and the .iudges who admluistered those laws, nnist bave found 
in tlie définition of Indian country, in the act of 1S34, such an adaptability 
to the altered clrcumstances of what was theu ludian country as to enable 
theni to ascertain what It was at any tiuie since then. « * * 

"If the section be read as describing * * * lauds alone to which the 
Indian title has not been extinguished, we bave a description of the ludlnu 
(ïountry which was good then. and which Is good jiow, and which is capable 
of easy application at any time. 

"The simple criterion is that as to ail tbe hinds thus described it was 
Indian country whenever the Indian title had nut been extinguished, and it 
continued to be Indian country so long as the ludlans had tltle to it, and 
no longer. As soon as tbey parted with the title. it ceased to be Indian 
ooinitry, without any further act of Congress, unless by tbe treaty by which 
Ihe Indians parted wltb tbelr title, or by some act of Congress, a différent 
rule was made applicable to the case." 
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The Revised Statutes, while containing the substance of many of the 
important pi-ovisions of 1834, omitted ail définition of Indian country. 
Referring to this omission, the Suprême Court, in Ex parte Crow Dog, 
109 U. S. 556, 561, 3 Sup. Ct. 396, 399 (27 L. Ed. 1030), had this to 

say : 

"Xevertheless, although the section of the act of 1834 containing the défi- 
nition of that date has been repealed, it is not to be regarded as if It had 
nevei- been adopter!, but may be referred to in connection with the provisions 
of its original context whlch reniain in force, and may be considered in con- 
nection with the changes whlch hâve taken place in our situation, with a 
view of deterniining from time to time what must be i-egarded as Indian 
country where it is spoken of in the statutes. It is an admitted rule In the 
interprétation of statutes that clauses whlch hâve been repealed may stlU 
be considered in construing the provisions that remain in force. * * * 

"This définition, though not now expressed in the Revised Statutes, Is im- 
plied in ail those provisions, most of whlch were originally connected with 
it when flrst enacted, and which still refer to It. It would be otherwise im- 
possible to explain thèse références, or give effect to many of the most im- 
portant provisions of existing législation for the government of Indian coun- 
try." 

And later in United States v. Le Bris, 121 U. S. 278, 280, 7 Sup. 
Ct. 894, 895 (30 L. Ed. 946) : 

"The repeal of this section does not of itself change the meaning of the 
term it defines when found elsewhere In the original connection. The re- 
enacted sections are to be given the same meaning they had in the original 
statiite unless a contrary intention is plalnly manifested." 

The criterion established by Mr. Justice Miller in Bâtes v. Clark, 
supra, "which will always distinguish what is Indian country from 
what is not," has been steadfastly retained and many times restated 
by the Suprême Court ; its last utterance being found in Clairmont v. 
United States, 225 U. S. 551, 558, 32 Sup. Ct. 787, 789 (56 h. Ed. 
1201). 

"It follows from this that ail the country described by the act of 1834 
as Indian country remains Indian country as long as the Indians retained 
their original title to the soil, and ceases to be Indian country whenever 
they lose that title, in the absence of any différent provision by treaty or by 
act of Congress." Dlck v. United States, 208 U. S. 340-.3Ô9, 28 Sup. Ct. 399, 
405 (52 L. Ed. 520). 

It is to be noted that the land in question is within the territory 
described by the act of 1834 as Indian country, and section 2148 is 
one of the "provisions of its original context which remain in force." 
When the Kiowa, Comanche, and Apache tribes ceded this land to 
the United States, it ceased to be Indian country, unless by the treaty 
by which the Indians parted with their title, or by some act of author- 
ity, a différent rule was made applicable to the case. 

Was there any réservation, express or implied, incidental to the 
cession and relinquishment by thèse Indians by which their title to the 
lands in question was extinguished, that this or any other land con- 
veyed should be devoted to thèse purposes? We can find none. Ine 
treaty of October 31, 1892, confirmed by act of Congress of June 6, 
1900, spécifies explicitly the conditions and considérations subject to 
which the conveyance and cession was made. They are the allotment 
of land in severalty, the setting apart of 480,000 acres as grazing land, 
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and the payment of $2,000,000 in the manner provided. For thèse 
considérations the Indians "ceded, conveyed, transferred, relinquished 
and surrendered forever and absolutely, without any réservation what- 
ever, express or imphed, ail their claim, title and interest of every kind 
and character." It would be impossible to sélect words operating more 
completely to extinguish every vestige of Indian title, and releasing 
the government more absolutely from every obligation, moral as well 
as légal. In article 6 this purpose is made still more apparent. It is 
there said: 

"As a further and only additlonal considération for the cession of terri- 
tory and relinquishment of title, claim, and interest in and to the lauds as 
aforesaid," the United States agrées to pay tlie $2,000,000. 

Nor do we find throughout the body of the act any provisions which 
operate to modify thèse positive and emphatic déclarations. Article 
3 has no bearing upon thirteenth sections, and, in any event, only op- 
érâtes to confirm allotments and title in third parties to land thereto- 
fore occupied for spécifie purposes. Article 11, which undertakes in 
tenns to reserve certain sections for school purposes, contains no rés- 
ervation for the benefit of the Indians, but rather for the territory and 
future State of Oklahoma. It may be conceded that if parts of the 
school sections thus allotted were lost to the state, it was duly reim- 
bursed by lieu land granted. This is immaterial. The réservation of 
the lands in question vested the bénéficiai title either in the territory 
and future state or in the United States, but in neither case for Indian 
school purposes, nor as a continuance of any bénéficiai interest in the 
Indians. 

The treaty with thèse Indians of 1867 (15 Stat. 581) contains no 
guaranty upon which can be founded a right carried forward and in- 
ferentially recognized in that of 1892, and the act of June 6, 1900. 
Article 7 of the former treaty, in which the United States agrées to 
provide a schoolhouse and a teacher compétent to teach the elementary 
iDranches of an English éducation, for a period of not less than 20 
years, is insufficient for such purpose and whatever obligation was 
thereby created expired by limitation long prior to thèse transactions. 
The common school contemplated by that section bears no resemblance 
to the institution established by the order of June 20, 1901. Further- 
more, when Congress in the act of June 6, 1900, was expressly recit- 
ing ail considérations moving and rights reserved to thèse Indians, and 
also making provision for schools and collèges for the territory and 
future state of Oklahoma, the omission of ail référence to Indian 
schools is significantly exclusive. But counsel for the government con- 
tend that in default of treaty réservation, or act of Congress, never- 
theless the character of this land as Indian country was restored by 
the executive order of the Interior Department above quoted. In re 
Wilson, 140 U. S. 575, 576, 11 Sup. Ct. 870, 35 L. Ed. 513, Spalding 
V. Chandler, 160 U. S. 394-403, 16 Sup. Ct. 360, 40 L. Ed. 469, and the 
General Allotment Act of February 8, 1887, c. 119, 24 Stat. 388, are 
cited as recognizing and conferring authority to create Indian réserva- 
tions by executive order. In the Wilson Case suggested doubts as to 
the validity of such an order were put at rest by express législative 
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récognition and ratification. In Spalding v. Chandler, the treaty, in 
terms, provided "that tlie United States would secure to the Indians 
a perpétuai right of fishing and a place of encampment upon the tract 
ceded." We find it unnecessary, and therefore undesirable, to déclare 
to what extent such authority has been lodged in the executive depart- 
ment ; because we do not find any executive order in this case which 
operated to restore title to thèse Indians, and thereby to create Indian 
country within the meaning of the statutes employing that term. 
The General Allotment Act provides : 

"That in ail cases wliere auy tribe or band of Indians bas been, or shall 
hereafter be, located upon any réservation created for tlieir use, eitber by 
treaty stipulation or by vlrtue of an act of Congress or executive order setting 
apart tlie sanie for thelr use, the Président of tlie United States, etc.," is au- 
thorlzed to allot the lands in sald réservation in severalty. 

The réservation of thèse lands for the Rainy Mountain Boarding 
School falls far short of creating a réservation for tribal use as con- 
templated by the allotment act ; nothing short of express provision or 
plain implication could hâve that efïect. The order in terms does not 
purport to make such a réservation. It undertakes to reserve certain 
public lands for agency, school, religions, and other public uses includ- 
ing the establishment of a boarding school for Indians. The public 
lands of the United States fall naturally under the jurisdiction of the 
Interior Department and matters afifecting Indians to the Commission- 
er of Indian Aftairs. That the order recites that it is made in accord- 
ance with the sixth section of the act of June 6, 1900, cannot enlarge 
the scope of that act. 

The act of 1834 was entitled "An act to regulate trade and inter- 
course with the Indian tribes, and to préserve peace on the frontiers." 
This title is significant, and it, together with the définition of Indian 
country there first laid down, indicates that the varions provisions 
were enacted in récognition of the existence of a distinct line of dé- 
marcation between Indian country and that which was not Indian 
country. The Indians were considered in their tribal relation living 
apart as a people distinct from the white race. The Indian title neces- 
sary to stamp the land with the character of Indian country is merely 
a title and right to the perpétuai occupancy of the land with the privi- 
lège of using it in such mode as they saw fit until such right of occu- 
pation has been surrendered to the government. 

"When Ircdian réservations were created, either by treaty or executive or- 
der, the Indians held the land by the same character of title, to wit, the 
right to posstss and occupy the lands for the uses and purnoses desiî.'nated." 
Spalding v. Chandler, 160 U. S. 394, 403, 16 Sup. Ct. 360, 364 (40 L. Ed. 469). 

In such case the government deals with the Indians practically as a 
foreign and distinct people with a distinct tribal organization recog- 
nized by the political department of the government, with substantial 
agrarian rights of use and occupancy which would only be terminated 
by treaty or act of Congress recognizing such property rights. Lone 
VVolf V. Hitchcock, 187 U. S. 553, 23 Sup. Ct. 216, 47 L- Ed. 299. 

"Whatever title the Indians hâve Is in the tribe, and not in the individuals, 
although held by the tribe for the coinmon use and equal beneflt of ail the 
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niembers." CheroUee Nation v. Hitclicock, 187 II. S. 294-007, 23 Sup. Ct. 
115, 120 (47 L. Ed. 183). 

[2] Indian country, therefore, is, as conclusively appears from ail 
the cases, a country to which the Indians retained the right of use and 
occupancy, involving — under certain restrictions — freedom of action 
and of enjoyment in their capacity as a distinct people, unless by virtue 
of some réservation expressed at the time of extinguishment of such 
title, and clearly appearing. In the absence of such, the term does not 
apply to any tract owned and controlled by the government and de- 
voted by it, whether as a so-called réservation or mère foundation, to 
the benefit of the Indians, exclusively or othervvise, unattended by any 
semi-independent use and occupancy involving such title, ownership, 
and control as has always inhered in the Indians as a distinct people 
and not merely as individuel wards. In re Lelah-Puc-Ka-Chee (D. C.) 
98 Fed. 429-433 ; Benson v. United States (C. C.) 44 Fed. 178. 
Whether a réservation for any purpose affecting Indians is of a char- 
acter sufïicient to stamp such lands as Indian country within the niean- 
ing of the law must dépend upon the scope and purpose of the act cre- 
ating it, and the nature of the title, use, and occupancy, how held, ex- 
ercised, and enjoved. In United States v. Celestine, 215 U. S. 278, 
285, 30 Sup. Ct. 93, 95 (54 h. Ed. 195), the Suprême Court said: 

"ïhe Word 'réservation' has a dift'erent meauiiig, for wliile tlie body of 
land desoribed In tlie section quoted as 'Indian conntry' was a réservation, yet 
a réservation is not necessarily 'Indian conlitry.' Tlie word is iised in the 
land law to describe any body of land, large or sniall, which Oongress has 
reserved from sale for any purpose. It may be a niilitavy réservation, or an 
Indian réservation, or, indeed, oue for any purpose for which Oongress has 
authority to provide." 

It follows that this setting apart of a limited tract of the public do- 
main for a school which the government dévotes mainly, or even en- 
tirely, to the training and éducation of Indian children, attending in 
their individual capacity, could not operate to couvert that tract into 
Indian country as defined in the statute invoked by plaintiff in error. 

Many cases may be found which recognize the right of the govern- 
ment to préserve or extend the limits of Indian country, and the force 
of laws applicable thereto in the case of lands to which the Indian title 
has in otlier respects been extinguished (United States v. Forty-Three 
Gallons of Whiskey, 93 U. S. 188, 23 L- Ed. 846; Dick v. United 
States, 208 U. S. 340, 28 Sup. Ct. 399, 52 L. Ed. 520; Hallowell v. 
United States, 221 U. S. 317, 31 Sup. Ct. 587, 55 L. Ed. 750); others 
déclare the right to prohibit the sale of liquor to Indians, who are 
wards of the government and in charge of Indian agents (Mosier v. 
United States, 198 Fed. 54, 117 C. C. A. 162; United States v. Holli- 
day, 3 Wall. 407, 18 E. Ed. 182) ; and still others recognize the power 
of Congress under the commerce clause to prohibit shipments of liquor 
into what was formerlv known as the Indian Territory (United States 
Express Co. v. Friednian et al, 191 Fed. 673, 112 C. C. A. 219; Ex 
parte Webb, 225 U. S. 663, 32 Sup. Ct. 769, 56 L. Ed. 1248). Noth- 
ing herein is in conflict with the views expressed in thèse cases. They 
serve largely to emphasize and confirm the distinctions we hâve drawn. 
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None of them either involve or support the contention that tracts such 
as this are Indian country, as defined in this statute. 

The principles involved are similar to those discussed in Rainbow v. 
Young, 161 Fed. 835, 88 C. C. A. 653. There Judge (now Justice) Van 
Devanter, for this court, pointed out that the réservation from which 
Sloan was removed was the property of the United States, and in re- 
spect of it the United States had the right of an individual proprietor, 
could maintain its possession and deal with intruders in like manner 
as can an individual with respect to his property. The question of 
Indian country was not involved. The f ollowing section of the Revised 
Statutes was there under considération : 

"Sec. 2149. The Commissioner of Indian AfEairs is authorized and required, 
with the approval of the Secretary of the Interior, to remove from any tribal 
réservation any person being thereon without authority of law, or whose 
liresence within the llmits of the réservation may, in the judgment of the 
commissioner, be detrimental to the peace and welfare of tlie Indians ; and 
may employ for the purpose such force as may be necessary to enable the 
agent to efCect the removal of such person." 

In any event, there can be no doubt that the department and officiais 
in charge can make and enforce ample régulations for the government 
of such properties and institutions; and Congress can pass laws im- 
posing penalties upon trespassers and intruders. 

We hâve before us a défendant in error upon whom the govern- 
ment seeks to impose a penalty provided in a statute highly pénal. He 
can be charged only with an offense falling clearly within the terms 
of that act. Those terms should not be arbitrarily extended. This de- 
fendant cannot be punished under any strained construction made be- 
cause it is conceived that public policy requires that acts, such as that 
with which he is charged, should be prohibited. There is no doubt that 
the government should hâve and does hâve complète control over thèse 
schools and over ail dealings and intercourse with their inmates. But, 
as we hâve seen, Congress has ample power to provide ail needed rem- 
édies, if, in fact, they do not already exist. 

It follows that the judgment of the court below must be affirmed. 

And it is so ordered. 



LOUIS VILLE & N. R. CO. v. BELL. 

(Circuit Court of Appeals, Sixth Circuit. July 2, 1913.) 

No. 2,244. 

1. EArLROADS (§ 480*) — FiRES — Btjrden of Proof. 

In an action for damages from fire, alleged to hâve been negligently 
set out by défendant railroad company, the burden is on plaintifiE to es 
tablish : First, that the tire was set by a spark from defendant's englne ; 
and, second, that the spark escaped through defendant's négligence. 

[Ed. Note. — For other cases, see Eallroads, Cent. Dig. §5 1709-1716, 
1733 ; Dec. Dig. § 480.*] 

2. Baïlroads (§ 484*) — Fires — Négligence — Question foe Juey. 

In an action for damages from fire, alleged to hâve been negligently 
set out by défendant railroad company and to hâve consumed plaintifE's 

•For other cases see same topic & i humbee in Dec. & Am. Digs. 1907 to date, & Rep'r IndezeB 
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tobacco factory, circumstaiitiul évidence held to Justify the court in sub- 
mltting to the jury the question wliether the flre originated from a spark 
from defendaiit's locomotive and whether the spark was permltted to 
escape through defendant's négligence. 

[Ed. Xote.— For other cases, see Rallroads, Cent. Dlg. §§ 1740-1746: 
Dec. Dig. § 484.*] 

3. TbiAL (§ 142*) — iNlfEREKCES FROM KviDENCE. 

Whlle the .1ury uiay not infer defendant's causa! relation to plaintifC's 
injury mereJy from etpially balanced uncertainties, yet plaintiff's évidence 
need not exclude every other possible source of injury, but it is sufflcient 
if the iuference of defendant's liablUty is fairly and 'reasouably probable 
and distinctly more probable than any other suggested explanatioiis. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. § 337; Dec. Dig. § 
142.*] 

4. Triai. (§ 244*) — Instructions — Singlikg Out Evidence. 

In an, action for the destruction of plaintiff's tobacco factory by sparks 
alleged to hâve escajied from defendant's engine, a request to charge 
that the fact that a pnrtlcular witness heard cinders fall on the tin roof 
of the factory was no évidence that the cinders were alive or liot enough 
to set tire to the tin roof or other nioi-e inflammable substance, as boards 
or tobacco, was properly refused as attemptlng to characterize tlie eiïect 
of a particuiar portion of the évidence. 

[ICd. Note. — For other cases, see Trial, Cent. Dlg. §§ 577-581 ; Dec. Dig. 
§ 244.*] 

5. ArPEAL ANn Erkob (§ 077*) — Review — New Trial — Dbnial. 

In the absence of a clear showlng of abuse of discrétion, an order of 
a fédéral court denyiug a motion for a new trial will not be revievved on 
error. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3860- 
3865; Dec. Dig. § 977.*J 

In Error to the Circuit Court of the United States for the Middle 
District of Tennessee ; Edward T. Sanford, Judge. 

Action by C. C. Bell, individually, etc., against the Louisville & Nash- 
vilîe Railroad Comioany. Judgment for plaintiff, and défendant brings 
error. Affirmed. 

J. B. Keeble, of Nashville, Tenu. (A. E. & J. Ë. Garner, of Spring- 
field, Tenn., of counsel), for plaintiff in error. 

Pitts & McConnico, of Nashville, Tenn., Robert L. Peck, of Spring- 
field, Tenn., and James S. Pilcher, of Nashville, Tenn., for défendant 
in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. This action was brought by Bell, here- 
after called the "plaintiff," to recover damages for the destruction 
of his tobacco factory by a fire set by sparks from a passing engine 
of the railroad company, hereafter called the "défendant." The plain- 
tiff recovered a verdict and défendant brings this writ of error. 

It was plaintiff's theory that the spark, which set the fire, entered an 
open second-story window of the factory facing north toward the rail- 
road, and distant about 225 feet from the track. (This distance, and 
ail others hereafter stated, are measured on the angle of the northwest- 

♦For otlier cases see same topic &, % number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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erly wind then blowing.) This upper story was full of dry tobacco, 
hanging in frames, and very combustible. AU the Windows were open, 
or removed, as is customary in drying tobacco. It was defendant's 
theory that the fire caught from a defective furnace flue in the south- 
erly part of the building. This main issue was clearly submitted to 
the jury, which found in favor of the plaintiff. Défendant insisted 
that a verdict for it should be directed, and this insistence raises the 
ciucàtions of chief importance. 

[1 ! No one saw the spark enter the window and no one saw the 
kindling and first moments of the fiâmes. Plaintiff dépends whoUy 
ujjon circumstantial évidence. This court has considered that two 
thiiîgs are essential to plaintiff's right to recover : First, that û\e. fire 
was set by such a spark ; and, second, that the spark escaped through 
defendant's négligence. Garrett v, Railroad, 101 Fed. 102, 41 C. C. 
A. 237. 49 L. R. A, 645 ; Railway v. South Fork Co., 139 Fed. 528, 
537, 71 C. C. A. 316, 1 L. R. A. (N. S.) 533. There is no statute in 
Tennessee declaring prima facie liability in such case, or changing 
the common-law rules of liability or of proof. 

[2] Upon the first subject — whether the fire was set by a spark 
from the engine — plaintiff's évidence fairly tended to show thèse 
things, in addition to those already stated : Before any alarm had 
been given, and while ail other parts of the factory were free from 
smoke, several people noticed smoke coming from this window and 
from the roof just above it. Then, looking through the window, they 
saw a small flame in the hanging tobacco, just inside the window. 
There was net then, and there had not been, any fire maintained in 
that room or in any part of the building from which smoke could 
hâve reached this point, which was upon the side toward the wind. 
The fire occurred immediately after the noon hour, while most of 
the hands were away. Employés had been, not long before, in the 
room in question, and there was then no fire there, and no one had 
entered the room after that time. The wind was blowing 30 miles 
an hour from the track toward the factory. An engine and freight 
train passed, going upgrade, and laboring hard, just before the fire; 
the interval between the passing of the engine and the first observa- 
tion of the fire being variously stated at from 5 to 15 minutes. As 
the engine passed, a shower of cinders was heard to fall upon the roof 
of a wing of the factory, which roof, on the slope towards the wit- 
ness, was from 100 to 200 feet from the track. A pedestrian on 
the adjacent highway, who was waiting for this train to pass, at a 
distance from the track which he is unable to state, and which, from 
bis testimony, might hâve been anywhere from 75 to 150 feet (he 
thinks it was this maximum), and who was in the Une between the en- 
gine and the factory, observed the laboring engine and heavy smoke 
and that a shower of cinders fell on him, and that some of them were 
alive so that they burned bis bat. 

On the other hand, it was claimed that an engine equipped as this 
one was cannot throw out a spark which can hâve sufïicient vitality to 
set out fire at anything like the distance hère involved. If this was 
established in any clear way, it might be difïicult for circumstantial 
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probabilities to prevail against it ; but we do not think it was so estab- 
lished. It is true that plaintiff called witnesses of some practical ex- 
périence who testified that, in their opinion, if the spark arrester was 
in good condition, a live spark big enough to set anything afire could 
not be carried more than 20 or 30 feet from the track. While this 
is a matter of opinion and the plaintiff might not hâve been absohite- 
ly bound thereby, yet, if the record stopped hère, plaintiiï would hâve 
had difficulty in supporting recovery upon the theory that apparatus 
which may hâve been in good condition was neghgently operated. 
Plaintiff is not confined to this theory. His déclaration alleged both 
the imperfect apparatus and négligent opération of apparatus assumed 
to be {jerfect. The case was eventually submitted to the jury upon 
both théories. Plaintiff apparently preferred the former theory, and 
offered testimony supporting that theory and inconsistent with the 
other. Défendant was not satisfied to leave the record in this shape. 
It put on expert witnesses showing qualifications which may hâve im- 
pressed the jury more favorably than the qualifications of plaintift"s 
witnesses, and who testified in effect that, if the arrester was in good 
condition and the engine properly operated, the danger zone ought 
not to extend more than 100 feet though even this limit would be 
elastic, but said in effect that if the engine was improperly operated, 
even though in good condition, the danger that live sparks would be 
carried further would be increased and they could not undertake to 
fix any absolute limit. It was conceded that the force of the wind 
would be an élément operating not only to carry the cinders further, 
but tending to keep them alive at a greater distance from the engine, 
and that how long a spark would live would dépend on its size, on the 
force of exhaust and the force of the wind, and on the extent of the 
combustion which had taken place when it came into the air. Taking 
ail the expert and opinion évidence together, it cannot be said that it 
opérâtes conclusively to prevent any inference otherwise proper to be 
drawn from the facts in évidence. 

We do not overlook defendant's testimony tending to show that 
fire first broke out in another part of the building, where it had sev- 
eral times before been set on fire by a defective furnace flue, and that 
the fire was burning before the train passed ; but those considérations 
were for the jury. On the motion to direct a verdict for the défend- 
ant, it must be assumed that plaintift^'s testimony is true, and he must 
hâve the benefit of every fair inference therefrom. 

[3] We hâve recently had occasion to examine and reaffirm the 
rule that while merely from equally balanced uncertainties the jury 
may not infer defendant's causal relation to plaintiff's injury, yet plain- 
tiff's évidence need not exclude every other possible source of injury ; 
it is enough if the inference of defendant's liability is fairly and rea- 
sonably probable and distinctly more probable than other suggested ex- 
planations. Railway v. Jones, 192 Fed. 769, 773-775, 113 C. C. A. 
55 ; Railway v. Scherer, 205 Fed. 356, decided May 6, 1913. Judged 
by this principle and on the whole record, we are satisfied that plain- 
tiff was entitled to hâve submitted to the jury the issue whether the 
spark set the fire. Plaintiff's testimony shows a continuai shower of 
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cinders going toward the factory just before the fire, falling on parts 
of the building, and some of them alive at a distance half or two-thirds 
the distance from the track to the supposed point of ignition; it shows 
the fire originating in material so inflammable as to be very easily set 
on fire in the strong wind then blowing; and it suggests no other 
plausible cause for the fire. On ail the évidence, a presumption that 
a live spark was carried 225 feet cannot be said to be "contrary to 
reason, or opposed to natural and physical laws." Railroad v. O'Neill 
(C. C. A. 6) 186 Fed. 13, 15, 108 C. C. A. 115. For some instances 
of verdicts sustained under more or less analogous circumstances, see 
Greenfield v. Railway, 83 lowa, 270, 49 N. W. 95; Hammond v. 
Railroad, 211 Mass. 549, 98 N. E. 582 ; Railroad v. Burley Society, 147 
Ky. 22, 143 S. W. 1040. 

This leaves the question whether there was sufficient évidence of 
négligence. Concededly, if the spark guard was out of order because 
of a broken netting or some such defect which would permit large 
burning cinders to escape, its use in that condition would be négligence. 
Plaintiff seems to maintain that as défendant claimed the use of a 
screen in proper condition would surely prevent the escape of sparks 
which could live for 225 feet, and as plaintifï proved that this fire 
was set by a spark from this engine, thereby it would be established 
that the screen was defective. Défendant attacks this position as 
reasoning in a circle, or as an inference upon an inference, and says 
that since the first conclusion, viz., that the spark set the fire, is only 
an inference drawn from the circumstances, we cannot base thereon 
the further inference that the spark guard was defective, appealing to 
the well-known prohibitory rule of évidence. U. S. v. Ross, 92 U. S. 
281, 283, 23 L. Ed. 707. We do not need to décide whether a con- 
clusion that the spark guard was defective would be a forbidden infer- 
ence based upon an inference, or whether, under thèse circumstances, 
it would be a composite and unitary inference based upon ail the facts 
and circumstances in their mutual relations to each other ; and this is 
unnecessary because the refusai to direct a verdict may well rest upon 
évidence of other négligence. 

There was proof f airly tending to show that this engine, in the mat- 
ter of throwing sparks, was not operated with the care and prudence 
which the situation required. Although there was an upgrade, the 
engine was not puUing anything like its capacity ; if it had been car- 
rying the proper amount of steam, it would hâve pulled the train with- 
out effort or labor. It did in fact labor, with the wheels slipping, and 
was making a great noise with the exhaust from the stack ; a new fire 
had been put in just before starting upgrade; the furnace dôors were 
open below the grates, instead of being there closed and being open 
alDove the fire. With the doors in that condition and the exhaust turned 
into the stack and with the ports working rapidly, as when the 
wheels are slipping, a very powerful draft would be created up through 
the fire, which would greatly increase the normal proportion of cinders 
going through the spark guard and correspondingly increase the num- 
ber if not the proportion of live cinders among them, and would tend 
to keep thèse alive for a longer time than with normal opération. If we 
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add to thèse circumstances the positive proof that showers of cinders 
and sparks were thrown by this engine at this time, we hâve sufficieiit 
indications that the enginemen, having failed to maintain a proper 
fire and proper steam to corne up this grade easily, were at this point 
forcing the draft in a way which, considering the force of the wind 
and the inflammable character of the surroundings, the jury vvas au- 
thorized to think imprudent and neghgent. 

It follows that the request for an instructed verdict was properly 
denied. 

[4] Défendant submitted six spécial requests which the court re- 
fused to give, and error is assigned thereon. One of thèse requests 
was directed to the burden of proof, and we think it was fairly cov- 
ered by the gênerai charge. Of the others, request No. 4 is typical. 
It is : 

"The mère fact that Watson heard cinders fall on the tin roof is no évi- 
dence that thèse cinders were allve or hot enough to set flre either to the tin 
roof or other more inflammable substance, as boards or tobacco." 

It is the settled rule that requests like this, which specify one par- 
ticular bit of testimony and attempt to characterize it as évidence or 
as no évidence, are as apt to be misleading as to be helpful to the jury, 
whose duty it is to consider ail the facts in their mutual relations and 
not in any isolated way, and that it is within the discrétion of the 
trial court to deny such requests. Railroad v. Ives, 144 U. S. 408, 433, 
12 Sup. Ct. 679, 36 L. Ed. 485 ; Watson Co. v. Berberich (C. C. A. 
8) 94 Ped. 329, 333, 36 C. C. A. 364. 

[5] There was nothing in the action of the court in denying a new 
trial to make it an abuse of discrétion or to take the case out of the 
familiar practice by which we refuse to review the décision of such 
motions. 

We agrée with the District Judge that the excluded évidence of a 
statement, made during or just after the fire, to plaintiff's superin- 
tendent and of his reply, was not admissible, either as an admission by 
plaintifï or as a part of the res gestae. We think it not necessary to 
State more fully the circumstances upon this point. The ruling would 
not be useful elsewhere. 

The judgment must be afFirmed, with costs. 



POWELL V. UNITED STATES. 

(Circuit Court of Appeals, Sisth Circuit. June 30, 1913.) 

No. 2,486. 

l. Extradition (§ 5*)— Tbeaty — Lakceny — Burglary. 

A complaint ctiarged tliat accused did commit the crime of burglary, 
In that he did feloniously break and enter, in New Westminster, Brltish 
Columbia, a certain countlngliouse, and did steal and take therefrom 
and carry away a large sum of money, and the commissioner's warrant 
of commltment was upon the charge of "biirglary, larceny, and theft." 
The warrant was based on évidence sufiicient to sustaln the charge that 

•For other cases see same topio & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r lodeses 
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accusée! did break and enter the coiintlngliouse, etc., and that he did 
tlien and tliere steal, contrary to the statute of the Dominion of Canada. 
Held, that the complaint churged a crime, which is theft or steaiing in 
Canada, and which is larceny iu the l'uited States, under which accused 
was subject to extradition, though the brealdng and entering of a banlv- 
ing house was not burglary at common law. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. §§ 6, 7 ; Dec. 
Dig. § 5.*] 

2. Extradition (§ 5*) — Complaint — Description of Offensb:. 

If a complaint on which extradition proceedings are based intelligibly 
describes and identifles tlie offense, and the offense so described is puiiish- 
able by the laws o£ both countries, and by any naine is included in the 
extradition treaty, it is not niaterial that it is not described by the same 
naine in the laws of both countries or at common law. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. |§ 6, 7; Dec. 
Dig. § 5.*] 

3. Extradition (| 11*) — Complaint — Information and Belief. 

Where a complaint on which extradition proceedings were instltuted 
alleged that it was made by the authority of and at the reqnest of the 
otïicials of British Columbia by the Britlsh vice consul at Détroit, and 
that the information on which it was based was communicated to com- 
plainant by such officiais, it was not fatally defectlve because it was made 
on information and belief. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. § 12 ; Dec. Dig. 
§ 11.*] 

4. Extradition (§ 11*) — Foreign Complaint and Warrant — Certified Cop- 

ies. 

While it is advisable in extradition proceedings that certified copies of 
tlie foreign complaint and warrant be attached to and made a part of 
the local complaint, it is suflicient If those documents, alleglng positively 
the guilt of tlie accused, are presented to the commissioner with the com- 
plaint and dépositions showing probable cause are produced at the hear- 
ing. 

[Ed. Note. — For other cases, see Extradition, Cent. Dig. § 12 ; Dec. Dig. 
§ 11.*] 

5. Habeas Corpus (§ 30*) — Evidence— Insufficiency — Identification of 

Accused. 

Where accused was arrested in the United States, charged in extradi- 
tion proceedings witli having couimitted larceny from a bank in British 
Columbia, and the chief item of évidence in habeas corpus proceedings 
consisted of identification of accused by a witness who saw him near 
the scène of the robbery inniiediately afterwards, and of his possession 
at the time of his arrest of it;2,700 of Canadian bills, identified as among 
those stolen, the tact that the évidence of the identifying witness was 
incredlble, and that mère possession of the stolen property long after the 
robbery raised no i)resuiiiption of guilt, aft'ected ouly the weight of the 
évidence, and did not cutitle accused to his release. 

[Ed. Note. — For other cases, see Habeas Corpus, Cent. Dig. § 25; Dec. 
Dig. § 30.*] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan; Arthur J. Tuttle, Judge. 

Habeas corpus on pétition of Martin Powell. From an order dis- 
charging the writ, he appeals. Affirmed. 

Navin, Sheahan & Kennary, of Détroit, Mich., for appellant. 
O. F. Hunt, of Détroit, Mich. (Charles Fox, of New York City, of 
counsel), for the United States. 

•For other cases see same toplc & % number in Dec. fi Am. Dlgs. 1907 to date, & Rep'r Indexes 
206 F.— 26 
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Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. In September, 1911, tnere was a bank 
robbery in New Westminster, British Columbia. In June, 1912, due 
complaint was made and warrant issued thereupon by the police mag- 
istrale at New Westminster, charging Martin Powell with this crime. 
The complaint and warrant alleged that he "did break and enter the 
■countinghouse of the Bank of Montréal," and that the sum of $270- 
000 found therein he did "then and there steal, contrary to the form 
of the statute," etc. In July, 1912, His Britannic Majesty's vice 
consul, at Détroit, made complaint before the United States commis- 
sioner that Powell was a fugitive from justice on account of this 
crime. Powell was arrested on the commissioner's warrant, and after 
hearing was committed to the custody of the United States marshal 
to await the extradition warrant of the Secretary of State. Powell's 
pétition for a writ of habeas corpus was denied by the District Court, 
tlie writ which had been issued was discharged, and Powell was re- 
manded to the custod}^ of the marshal; and Powell appeals. 

Appellant raises three distinct questions : (1) That the commis- 
sioner's warrant was insufificient (a) because contradictory or ambigu- 
ous in charging any extraditable crime, and (b) because only on infor- 
mation and belief; (2) that there is no évidence sufïîciently tending 
to show Powell's guilt to authorize his commitment; and (3) that 
the commissioner put on Powell the burden of establishing his in- 
nocence. 

[1] 1. The complaint to the commissioner says that it is in con- 
nection with the prosecution of Martin Powell "for burglary and 
theft," and then allèges that Powell "did commit the crime of bur- 
glary," and that he "did feloniously break and enter the counting- 
house," etc., and "did steal and take therefrom and carry away," etc. 
The commissioner's warrant of commitment was upon the charge of 
"burglary, larceny, and theft," and the warrant proceeds to find that 
there is évidence sufficient to sustain the charge that Powell "did 
break and enter the countinghouse," etc., and the sum of money found 
jtherein "did then and there steal, contrary to the form of the stat- 
ute of the Dominion of Canada." The extradition treaty (7 Fédéral 
Statutes Annotated, 603) covers larceny, burglary, and housebreaking 
or shopbreaking. The Canadian Revised Statutes of 1906 (chapter 
146, §§ 344 and 347) deiine the crime of "theft or stealing" in a com- 
prehensive way, which includes the common-law crime of larceny. 
They do not retain the word "larceny" as the name of any crime. 
Whether they modify the common-law définition of burglary we are 
not advised. In Michigan, thèse ofl^enses remain as defined at common 
law, but with statutory additions and modifications not now important. 

Appellant relies niainly upon the claim that breaking and entering 
a banking office is not a common-law burglary, and hence that the 
crime of burglary is not charged. We do not regard it as necessary 
to détermine ail the questions to which this inquiry would lead. The 
complaint clearly does charge a crime, which is theft or stealing in 
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Canada, and which is larceny in this country. If ît charges larceny, 
it is a sufficient complaint, under the treaty. It can make no différ- 
ence whether the offense which answers to that name in this country 
is called by the same or another name in Canada. 

[2] If the complaint intelligibly describes and identifies the offense, 
and if the offense so described is punishable by the laws of both coun- 
tries, and if by any name it is included in the extradition treaty, that 
is enough. Yordi v. Nolte, 215 U. S. 227, 230, 30 Sup. Ct. 90, 54 L. 
Ed. 170, and cases cited; Strassheim v. Daily, 221 U. S. 280, 31 
Sup. Ct. 558, 55 L. Ed. 735; Greene v. U. S. (C. C. A. 5) 154 Fed. 
401, 406, 85 C. C. A. 251. 

[3, 4] The complaint is upon information and belief, but it sets forth 
that it is made by the authority of, and at the request of, the British 
Columbia officiais, and that the information upon which it was based 
was communicated to the complainant by those officiais. It is advis- 
able that certified copies of the foreign complaint and warrant be at- 
tached to and made a permanent part of the complaint ; but it is suf- 
ficient if, as was done in this case, those documents, alleging positive- 
ly the respondent's guilt, are presented to the commissioner with the 
complaint, and if dépositions showing probable cause are produced at 
the hearing. Glucksman v. Henkel, 221 U. S. 508, 514, 31 Sup. Ct. 
704, 55 L. Ed. 830; Yordi v. Nolte, supra, 215 U. S. 230-232, 30 Sup. 
Ct. 90, 54 L. Ed. 170. 

[5] 2. The chief item of évidence against appellant consisted of 
his identification by a witness who saw him near the scène of the rob- 
bery and immediately afterwards, and of his possession, at the time 
of his arrest at Détroit, of about $2,700 of Canadian bills identified 
as among those stolen. It is said that the identifying witness' own 
description of his opportunity to see Powell makes his later identifica- 
tion wholly incredible, and that the mère possession of stolen proper- 
ty so long a time after the robbery raises no presumption of guilt. 
We are satisfied that thèse objections go only to the weight of the 
évidence* and that thèse facts, in connection with others which give 
additional color, amply support the commissioner's finding that Powell 
ought to be held for trial. Glucksman v. Henkel, supra, 221 U. S. 
at page 512, 31 Sup. Ct. 704, 55 h- Ed. 830; In re Urzua (C. C.) 188 
Fed. 540, 542 (Lacombe, C. J.); McNamara v. Henkel, 226 U. S. 
520, 33 Sup. Ct. 146, 57 L. Ed. — . 

3. The évidence which Powell ofïered tended to show that he was 
in the United States at the time of the robbery. The commissioner 
said : 

"ïhe défense In this cause Is an alibi. It belng a défense on the merlts, 
it shoiild be proved on the trial in the state where the crime is chargea to 
hâve been committed. Evidence, however strong, the practical effect of which 
Is to set up nothing more than a défense of alibi, raises an issue that can only 
be trled by the court having the exclusive jurlsdletlon to convlct or acquit of 
crime. Any other rule would tend, In many cases, to defeat the salutàry 
purpose of the constitutlonal provisions and the law intended to glve it opéra- 
tion. This belng so, I must certlfy thèse proceedings to the Secretary of 
State." 
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It is urged that the commissioner hère misapplied the rule of Ex 
parte Charlton (C. C.) 185 Fed. 880 (affirmed by the Suprême Court 
June 10, 1913), where the affirmative défense offered (insanity) did 
not tend to disprove that the respondent had committed the crime, and 
it is said that the commissioner, in effect, rejected ail proofs tending 
to show that Powell vvas in the United States when the crime was 
committed, althougli such proof might make it impossible to believe 
that Powell was then at New Westminster. If the commissioner's 
action would bear this construction, a serions question miglit arise ; 
but it does not. The commissioner also said, orally upon the hearing, 
and in his return to the writ issued from the District Court, that he 
did not disregard the testimony tending to show an alibi, but gave it 
due considération and did not believe it, and from the whole testimony 
drew the conclusion that there was probable cause to believe Powell 
guilty. 

From thèse considérations, it follows that the order of the District 
Court, discharging the writ of habeas corpus and remanding Powell, 
must be affirmed. 



OREGON COAL & NAVIGATION GO. v. ANDERSON et al. 

(Circuit Court of Appoals, Nlnth Circuit. July 7, 1913.) 

No. 2,153. 

1. Injukction (§ 37*) — Ripakian Eiouts — Access to Watees — Suit to Tbo- 

TECT. 

That the bouudary Unes of the shore lauds of différent riiiarian own- 
ers on tldewater, if pro.i'ected beyond mean low tide, would Intersect, 
does not ralse a question of dispiited boundary which nnist be deternilned 
by an action at law, under the law of Orefron by which such proprietors 
own only to hlsh-water mark, the shore beiuf; the property of the state, 
but the rlght of sucli an owner to access to navigable water may be pro- 
tected by injunctlon. 

[Ed. Note. — For other cases, see Injunctlon, Cent. Dig. § 85; Dec. Dig. 
S 37.*] 

2. Navigable Waters (§ 43*) — Eipabian Rigiits — Access to Watebs. 

The water f roulage belonging to the land of a rlparlan owner on a 
navigable streani or tldewater, over which he has the rlght of access 
and to wharf ont to navigable water, Is measured by Unes extendlng at 
rlght angles from the shore Une at the points where it is intersected by 
hls uplaud boundaries. 

[Ed. Note. — For other cases, see Navigable Waters, Cent. Dig. §§ 104, 
206-265; Dec. Dig. § 43.*] 

Appeal from the District Court of the United States for the District 
of Oregon ; Charles E. Wolverton, Judge. 

Suit in equity by E. A. Anderson and R. B. Herron against the 
Oregon Coal & Navigation Company. Decree for complainants, and 
défendant appeals. Affirmed. 

This is a suit in equity brought by the appellees, plalntiffs in the court be- 
low, for an injunctlon to restrain the appellant, défendant in the court be- 
low, from drivlng piles or posts, or erecting any structure, on certain property 
situated in the town of Marshlield, Coos county. Or., alleged to be owued by 
the lUaintiffs. 

•For other cases see same topic & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Tbe parties will be designated as in tlie court below. Tlie plaintiff E. A. 
Anderson was tlie owner lu fee of lot 16 lu block 65 In Nasburg's addition to 
tbe town of Marshfleld, Coos county, Or., and tbe plaiutift R. B. Herron was 
tbe owner lu fee of lot 17, in block 65, In that addition. Tbe lots in tbis 
block were bouuded on tbeir easterly and nortberly sides by tbe sbore Une 
of Coos Bay, a navigable body of water whereln tbe tide ebbs and flows. ïhe 
plaintiffs, as owners of sald lots, clainied, as appurteuant tbereto, tbe right 
and privilège to build docks or \\har\-es ont into tbe water of Coos Bay to 
tlie edge of uavigable water. Tbe principal value of said lots arose froiu tbe 
fact that tbe owuers tbereof bad sucb right and privilège, and wlthout sucb 
riglit and privilège tbe lots would be comparatively wortliless. 

It was alleged in tbe blll of conijibiint that tho détendant, tbe Oregou Coal 
& Navigation conipaiiy, by Its agents and its employés, wlthout auy right, 
permission, or authority so to do, dld, in tlie luoutb of Mardi, 1907, secretly, 
surreptitiousl.y, and iu tlie nlghttime, go upon tbe submerged lands lylug be- 
tween plalntlfls' lots and the navigable water of Coos Bay aud drive thereln 
and tbereon munerous piles and ]>osts, whlcb were tiruily euibedded in the 
soll and exteuded aud protruded above the waters of Coos Bay a distance 
of from 6 to 12 feet, tluis eutirely shuttlug off the plaiutiffs froui ail access 
to the sliip canal aud the navigable waters of Coos Bay; that the défendant 
threatened and gave lortli that It would continue so to drive piles aud posts 
iu front of plaiutiffs" lots, aud that it would place timbers and plauUs tbere- 
on, and that It would ereet structures tbereon that would completely shut off 
tbe plrtintiffs froni and prevent ail access to the sblp canal and tbe naviga- 
ble waters of Coos Bay ; that the plaiutiffs believed that unless preveuted by 
order of the court tlie défendant would so do; that such acts would cause 
great and Irréparable damage aud lujury to the plaintifCs ; that the amount 
and extent of sucli lujury could not be measured or ascertained; and tliat 
the plaiutiffs had no plain, speedy, or adéquate reuiedy at law. 

ïhe plainllffs asked for an order restrainlng tbe défendant and its agents, 
servants, and employés from driving any piles or posts or erectlng any struc- 
ture in front of tbeir lots, or in any way obstructing, occupying, or eucroacb- 
ing upou tlie sp.aee between the lots and the sblj) canal on tlie navigable 
waters of Coos l^ay ; that the défendant be ordered to reuiove ail piles or 
posts so driven by it iu front of plaiutiffs' property ; and that the plaiutiffs 
hâve judgment against tlie défendant for their costs and disbursements. 

The answer of tlie défendant alleged tliat it was the owner iu fee of a 
certain tract of land ])articularly described in the answer, situate lu the 
town of North Marshtield, Coos county, Or., togetber witb ail rights aud 
privilèges, by virtue of being rlparian owner, or otherwise, to wharf ont in 
front of sald tract of land. 

Tbe défendant further alleged in its answer that as appurteuant to the 
land described lu the answer and owned by it, aud by virtue of belng rl- 
parian owner tbereof, it bad the right and privilège of wharting ont iu front 
of said premlses to tbe navigable waters of Coos Bay ; that tbe land de- 
scribed in the auswer, owned by tbe défendant, aud the riparÙLU rights, and 
right to wharf ont to the navigable waters of Coos Bay appurteuant to said 
land, included ail of the land over wliich the défendant had driven piles or 
posts, or otherwise exercised acts of domain ; that tbe lands described in tbe 
auswer, owned by the défendant, and the rlparian rights or right to wharf 
eut to navigable waters of Coos Bay appartenant tbereto, lay in front of 
lots 16 and 17, block 65, of Nasburg's addition to tbe town of Marshtield, Coos 
county. Or., and Letween lots 16 and 17 and tbe navigable waters of Coos Bay. 

The complaint was filed in the circuit court of the state of Oregou, in and 
for tbe county of Coos ; but on tbe pétition of the défendant the cause was 
subsequently ordered removed to the Circuit Court of the United States in 
and for the District of Oregou. 

L'pon the flling of the complaint in the state court, supported by affida- 
vits, a temporary order of injunction was issued, restrainlng the défend- 
ant and its servants, employés, aud agents from driving any piles or posts, 
or erecting any structure in front of lots 16 and 17 in block 65 in Nasburg's 
addition to the town of Marshtield, Coos county, Or., or in any way obstruct- 
ing, occupying, or encroaching upon the spaee betweeu said lots and the 
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ship channel on the navigable waters of Coos Bay, during the pendency of 
the suit. 

It was stipulated between the plaintifEs and the défendant that the plain- 
tiffs were the owners of the property described in the complaint, and that 
the défendant was the owner of the property described in the answer, exeept 
In so far as the descriptions of the said premises might conflict, if they did; 
conflict 

Testimony on behalf of the plaintiff was taken, and the case was sub- 
mitted on the issue thus raised by the complaint and answer. The défend- 
ant offered no testimony, and thereupon the court made and entered its de- 
cree wherein It found that the equitles were with the plalntlffs, and that 
they were entitled to the relief prayed for in their blll of complaint. By the 
decree, the défendant was perpetually enjoined from driving any piles or 
posts, or erecting any structure, in front of and within the space comprised 
))y the laterals extended to the ship channel, of lots 16 and 17 in block 65 iu 
^'asburg's addition to the town of Marshfield, Coos county, Or., or in any 
way obstructing, occupying, or encroaching upon the space between said lots 
and the ship channel on the navigable waters of Coos Bay. 

The sketch hereto annexed is made from the plats introduced in évidence 
and shows the relative locations of the lots owned by the plaintiffs and the 
tract of land owned by the défendant, and the défendants proposed wharf : 
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J. M. Upton, of Marshfield, Or., and J. Le Roy Smith, of Portland, 
Or., for appellant. 

A. S. Hammond, of North Bend, Or., John F. Hall, of Marshfield, 
Or., Edmund Nelson, of San Francisco, Cal., and James T. Hall, of 
Spokane, Wash., for appellees. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

MORROW, Circuit Judge (after stating the facts as above). [1] 
It is contended by the défendant that the plaintiffs hâve mistaken their 
remedy ; that the controversy between the parties is as to the boundary 
line between their respective lots, and the conflicting littoral or riparian 
rights of the parties growing out of this alleged disputed boundary 
line ; and that such a controversy should be determined by an action 
at law. Neither the allégations of the complaint and answer, nor the 
maps introduced in évidence showing the relative locations of the lots 
owned by the plaintiffs and the tract of land owned by the défendant, 
show any conflicting boundary line at any point between the two 
tracts on the upland, or at any point above mean low tide. It is true 
that the plaintiffs allège in their complaint that their lots "are bound- 
€d on the easterly and northerly side by low-water mark of Coos Bay," 
and the défendant in its answer allèges that the northwesterly side 
line of its tract runs "'due north to low-water mark of Coos Bay." 
There is also in the record the testimony of two surveyors to the fact 
that the northwesterly side line of defendant's tract of land, project- 
€d from the point of beginning, in the line of its direction, due north 
to extrême low tide in Coos Bay, would intersect the southeasterly 
side line of lot 17, owned by the plaintiff Herron, at extrême low tide. 
One of thèse witnesses testified that at extrême low tide the defend- 
.Tiit's northwesterly side line would eut into lot 17 five or six feet, but at 
ordinary low tide the lines would not touch. The other witness testified 
that at extrême low tide the defendant's side line would probably touch 
the southwesterly side line of lot 17 three or four feet, but at ordinary 
low tide they would not touch. Plaintiffs' lots are each 25 feet wide 
and approximately 100 feet in length, if extended to the mean low- 
water line of Coos Bay. The lots in their length are at right angles to 
the shore Hne, as are ail the lots in block 65. The defendant's tract of 
land is triangular in shape. The northwesterly side line running due 
north, from the point described in the answer as the point of begin- 
ning, has a measured length of 440.3 feet to mean low tide. The south- 
erly side of the tract, running due east from the same point of be- 
ginning, is about 300 feet long, and the line along the shore is about 
550 feet long. Thèse last two measurements are estimated from the 
maps and are only approximately correct, but they indicate the tri- 
angular shape of the defendant's tract of land; that it has a shore 
line of approximately 550 feet; and that its northwesterly side line 
projected due north from the point of beginning would add to this 
shore line and at some point in the bay, below mean low tide, would 
pass in front of the lots in block 65 in which is }ocated plaintiffs' lots. 
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But this line below mean low tidc is not a "disputed boundary line," 
within the'ineaning of the law relating to iipland boundaries. Thèse 
upland boundaries are not in dispute hère, and the projection of de- 
fendant's northvvesterly side line from the shore, at an angle other 
than that of a right angle to the shore line or line of navigable water, 
as a boundary for defendant's littoral or riparian right, would be 
manifestly unjust to other littoral or riparian owners, and is a claim 
that can find no support in dcfining the defendant's littoral or riparian 
rights under any law known to the court. 

In Oregon the upland owner bordering upon a navigable streain or 
tidewater owns only to the high-vvater line. The shore belongs to the 
State. Montgomery v. Shaver, 40 Or. 244, 247, 66 Pac. 923 ; State 
V. Pcrtland General Electric Co., 52 Or. 502, 519, 95 Pac. 722, 98 Pac. 
160; Switzler v. Earnheart. 59 Or. 344, 346, 117 Pac. 296; Shively 
V. Bowlby, 152 U. S. 1, 52, 14 Sup. Ct. 548, 38 h. Ed. 331. 

[2] In Gould on Waters (3d Ed.) § 149, the littoral or riparian 
right is stated as follows : 

"A littoral propvletor, like a riparian proprit^tor, lins a riglit to tlie wa- 
ter frontage beloufiius by nature to liis land. althous;!! tlie oiily practical ad- 
^antage of it niay consist in tUe access tliereby afforded liim to tbe water, 
for the purpose of using tlie rlglit of navigation. Tliis right of acoess i^^ liis 
only, and exists by virtue and in resjieet of bis riparian pi'operty. It exists, 
in tbe case of tidewaters, even wlien the shore is the soverolgn's proiierty, 
botli wben the tide is ont and wlien it is in. It is distinct froni the iinbJic 
right of navigation, and an interrnption of it is an cneroachnient npon a 
private right, whetlier eaused by a public nuisante, or autliorized by tbe 
I^egislature." 

The State of Oregon bas provided by statute that the owner of 
any land in the state lying upon any navigable stream or other like wa- 
ter, and within the corporate limits of any corporate town, may con- 
struct a wharf or wharves upon the same, and extend such wharf or 
wharves into such stream or other like water beyond low-water mark 
as far as may be necessary and convenient for the use and accommoda- 
tion of any ships or other boats or vessels that may or can navigate 
such stream or other water. Section 5201, Lord's Oregon Code. 

Whether Nasburg's addition to the town of Marshfield, in which 
defendant's tract of land is located, is an incorporated town or not, 
does not appear from the record ; nor is it material to this controversy. 
The littoral or riparian right would not be greater for land lying out- 
side of an incorporated town than within it. It would not give the 
riparian owner the right of access or the right to wharf eut into the 
stream except in front of his own upland. Montgomery v. Shaver, 
supra. 

The defendant's proposed structure in front of plaintiffs' lots was 
therefore without any color of right, and if completed would hâve eut 
ofï the plaintiiïs' right of access to their lots on the shore from the 
navigable waters of the bay. The plaintiffs by reason of owning the 
upland are entitled under the law of Oregon to access to the naviga- 
ble part of the bay to and from the front of their lots. The défend- 
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ant's structure would hâve deprived the plaintiffs of this access, and 
their remedy is in equity to hâve the défendant enjoined from its con- 
struction. 

The decree was therefore correct, and must be affirmed. 



LOCOMOTIVE KNGIjS'EERS' MUT. LIFE & ACCIDENT IXS. .\SS'N 

V. THOMAS. 

(Circuit Court of Appeals, Eiglith Circuit. May 20, 1913.) 

No. 3,767. 

1. Appeal and Erbob (§ 1057*) — Harmless Erboe — Exclusion of Evidence. 

Wliere a gênerai custoiu of the secretary of a subdivision of défend- 
ant, a rnutual Insurance order, to leave receipts for assessments with 
the proprietor of a drug store for collection, for the convenience of the 
members, was conclusively proved, the exclusion of testiuiony offered on 
the trial of an action on a beuefit certificate to show th.^t such pr<ic- 
tice was not autliorized by the association was not prejudicial error. 

[Ed. Note. — For otlier cases, see Appeal and Error, Cent. Dig. §§ 4194- 
4199, 4205; Dec. Dig. § 1057.*] 

2. Insukance (§ 7C0*) — Mutual Life Insurance — Fobfeiture fob Nonpaï- 

MENT or Assessments — Keinstatement. 

The by-laws of a rnutual life Insurance association provided that, on 
the failure of a luember to pay an assessment when due, hls member- 
sliip and ail rights of his beneflciary under his certiticate .should be for- 
feited, but that he might be reiustated at any time before the next 
assessment became delinquent "by paying the current assessment and the 
preceding assessment he is reported forfeited on and obtaining a dated 
and numbered receipt for the same." Held, that the requlreiuttit that he 
obtain a receipt was a reasonable and substantial one and that payment 
without obtaining a receipt did not efCect a reinstatement. 

fFd. Note. — For other cases, see Insurance, Cent. Dig. § 1923 ; Dec. Dig. 
§ 7G0.*] 

Smith, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the District 
of Kansas ; John C. Pollock, Judge. 

Action at lavvr by EHza Thomas against Locomotive Engineers' Mu- 
tual Life & Accident Insurance Association. Judgment for plaintiff, 
and défendant brings error. Reversed. 

William W. Hooper, of Leavenworth, Kan., and William G. Holt, 
of Kansas City, Kan., for plaintiff in error. 

Benjamin F. Endres, of Leavenworth, Kan., for défendant in error. 

Before HC30K and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

VAN VALKENBURGH, District Judge. The plaintiff in error is 
a mutual life and accident insurance association, incorporated under 
the laws of the state of Ohio. Its business is to provide life and acci- 
dent insurance on the assessment plan for members of the Brother- 
hood of Locomotive Engineers, a voluntary labor organization. The de- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date. & Kep'r Indexes 
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fendant in error is the mother of one John G. Thomas, who, as a mem- 
ber of subdivision No. 186 of the Grand International Division of the 
said Brotherhood at Denver, Colo., became the holder of two certifi- 
cates of membership, or policies of insurance, in the défendant associ- 
ation. Subject to certain conditions hereinafter noted, thèse certiiicatcs 
called for the payment of $1,500 each, upon the death of the holder. 
John G. Thomas met his death by accident October 21, 1907, and plain- 
tiff in error, as the beneficiary designated in the certificates, brings this 
suit to recover the insurance claimed to be due thereunder. 
The by-laws of the association, among other things, provide: 

"Sec. 26. Any member failing to pay an assessraeiit when ordered as pro- 
vided in the by-laws, or within tbe prescribed time, shall forteit his meinl)er- 
ship and shall forfeit ail rlght and title he or bis bénéficia ries may bave to 
any beneflts or clalnis in or against tbis association ; and though not pro- 
tected while In arrears, a member may be reinstated at any time before two 
assessments are past due by paying the curreut assessment and tbe preced- 
ing assessment he is reported forfeited on and obtainlng a dated and umn- 
bered receipt for the same." 

Thomas failed to pay the assessment failing due August 1, 1907.. 
Another assessment was levied for September, 1907, and unless thèse 
two assessments were paid prior to October 10, 1907, ail rights under 
the certificates were forfeited. The secretary of the suodivision was 
one John Hockenberger, himself a locomotive engineer. For the con- 
venience of the membcrs he had arranged with a jeweler in Denver, 
named Burnam, to collect the assessments as they fell due. Hocken- 
berger made out proper receipts and left them with Burnam to be de- 
livered as members called and payments were made. David Thomas, 
brother of the deceased certificate holder, testifies that on September 
27, 1907, and consequently before any forfeiture could become final, 
he went to Burnam's place of business and paid ail assessments then 
due from his brother, as well as from himself, including those for 
August and September above mentioned; that Burnam tendered him 
the receipts. Ile did not take them away, but says he asked Burnam 
to forward them to his brother John at Como, Colo. The défendant 
association dénies that this payment was made, and asserts that the 
policies were forfeited and void prior to October 21st, the date on 
which John G. Thomas died. Burnam returned the receipts to Hock- 
enberger, and Thomas was duly reported to the association as delin- 
quent. It is unnecessary to consider in détail the évidence. bearing up- 
on the controverted issue of payment. The case was submitted to the 
jury, which returned a verdict in favor of the plaintifif. Counsel for 
plaintiff in error, in their brief, rely upon three assignrnents of error; 

(1) That the court erred in excluding and not permitting the witness 
W. E. Futch to testify as to the authority given its (defendant's) agents,, 
by the défendant company. 

(2) That the court erred in instructing the jury to the effect that the 
only question for them to détermine was whether the money had been 
paid to L. W. Burnam, defendant's agent, as testified to by plaintiff's 
witnesses. 

(S) That the court erred in not instructing the jury that, before the 
plaintifï was entitled to recover, she must prove that her son, John G. 
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Thomas, paicl his dues for the months of August and September and 
obtained receipts therefor as provided by the by-laws of said associa- 
tion or that by some act the défendant knowingly waived such condi- 
tion. 

Thèse assîgnments will be considered in their order. 

[ 1 ] That part of the record reHed upon to disclose the fîrst error 
complained of embraces a portion of the examination of W. E. Futch. 
président of the insurance association, called as a witness on behalf of 
the défendant: 

"Q. I will get you to state whether or not the secretaries of your insurance 
hiive any authority to employ any agent or other person to do colleeting for 
theiii. 

"Mr. Endres (counsel for plaintiff) : Objected to as incompétent, irrelevant, 
iind iminaterial, and for the further reason that Mr. Hooper In his opeuing 
statement to the jury admitted that Mr. Burnam — that the association liad 
made arrangements witli Mr. Burnam to collect tins raoney as a niatter of 
-eonvenienee for the railroad engineers; for the further reason that hère is 
an open, noterions uuitter, and that It was knowu to thèse people, the method 
of dolng business; it nuist be that way or they never could pay or receive 
■the assessinent unless it was done lu that manner. 

"The Court: Objection sustalned." 

The actual employment of Burnam to make thèse collections, that 
receipts were lodged with him for delivery, that this arrangement was 
generally understood among the members of the association, and that 
the payment of dues to him was an established custom, conclusively ap- 
pears f rom the testimony. That ail this took place with tne knowledge 
and consent of the association and its chief officers is legitimately to be 
inferred. The objection quoted states that counsel for défendant, in 
his opening statement to the jury, admitted that the association had 
made this arrangement with Burnam for the eonvenienee of the en- 
gineers. Counsel for défendant apparently acquiesced in the ruling 
of the court sustaining this objection, for no exception was taken. 
The exclusion of this testimony was not prejudicial, nor is the error 
xissigned preserved for review. 

[2] The second and third assignments involve the same matter of 
controversy, and will be considered together. The contention of plain- 
tiff in error is that, in order to effect reinstatement and préserve the 
certificates in force, it was necessary, not only that the dues should be 
paid, but that dated and numbered receipts should be obtained, as pro- 
vided by the by-laws. It is complained that the court submitted to the 
jury the single issue of whether payment was made in time to avert 
the forfeiture. 

The certificates dépend for their validity upon observance by their 
holders of ail the substantial provisions of the by-laws affecting them. 
Ail members and certificate holders of this mutual association are 
presumed to hâve knowledge of the by-laws and régulations adopted 
for its government. This is not disputed. Is then the obtaining of a 
dated and numbered receipt, as a condition of reinstatement, a rea- 
sonable and substantial by-law provision? We think it is. It has a 
definite purpose — which is to minimize irregularities in the conduct 
of the agents and officers of the association, and to protect the society 
against imposition. Whether its value is great or small, it tends to 
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this end. Therefore the association has the right to establish, and to 
insist upon, this condition. It is particularly important in connection 
with collecting agents like Burnam, and it must be presumed that the 
arrangement in Denver was not unhke that in other places throughout 
the territory in which the association did business. Taking up the 
receipt would hâve presumabiy a wholesome, moral effect upon such 
agents, who are less likely to embezzle if they know that such receipts 
are outstanding, and that proof of irregularity may be forthcoming; 
not only so, but the same clieck would operate beneficially upon the 
regular secretaries of the association. They are more likely to keep 
faithful accounts, and make prompt and accurate reports and remit- 
tances, if formai receipts are delivered to the members when payments 
are made. Furthermore, a lax enforcement of this provision of the by- 
laws would tend to encourage corresponding laxness and neglect on the 
part of delinquents. The association, being organized not for profit, 
but for mutual benefit, dépends entirely upon the collection of its dues 
for ability to meet its outstanding contracts. Upon the death of the 
holder of such a contract, an assessment to pay the same is made upon 
each assessable member, to be collected by the subdivision secretaries, 
and forwarded to the gênerai secretary-treasurer. The certificates 
themselves provide that the benefits accruing under them cannot exceed 
the amount the association shall be able to pay from one assessment. 
It is therefore of the highest importance that ail such assessments be 
promptly collected and faithfully remitted. That this provision was 
inserted with délibération and design appears from a comparison of its 
language with that employed in section 27, providing for the payment 
of ordinary dues. There it is directed that : 

"The secretiiry of each subdivision shall (/ivc each member a dated and 
uumbered receipt for each assessment as it is paid." 

When the member is delinquent, the duty is devolved upon him to 
obtain such a receipt, as one of the conditions of bis reinstatement. 
The question hère presented afFects a course of dealing between the 
association, its ofFicers, agents, and members, established for purposes 
of mutual protection. It does not involve the necessity of preserving 
and presenting such a receipt, once obtained, as a condition précèdent 
to recovery on the policy. In such case the facts would be for the 
jury to détermine. In this view, we are of opinion that this by-law 
provision is both reasonable and substantial. The membership of 
Thomas and the validity of bis policies of insurance depended upop 
bis making payment of assessments in the manner prescribed in the 
contract of membership, including the laws of the association which 
he was bound to know. Stringent as are the rules in ordinary life 
policies, they should be more rigidly applied in mutual associations. 
Maderia v. Merchants' Exchange Mut. Ben. Soc. (C. C.) 16 Fed. 749. 
Stipulations to insure the prompt payment of benefit assessments con- 
stitute the substance and the essence of insurance contracts of béné- 
ficiai associations. Modem Woodmen of America v. Tevis et al., 
117 Fed. 369, .54 C. C. A. 293. Aside from the substantial reasons 
which support and justify this by-law provision, it will be noted that, 
upon failure to pay, the membership and ail right to benefits or claims 
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are ipso facto forfeited. There remains only the conditional right to 
reinstatement. For this, as for original admission to membersliip, the 
association has power to impose such stringent terms as it may deem 
necessary and proper. The certificate holder accepta them as part of 
his contract of insurance. 

This being so, was the défense that Thomas failed to obtain the re- 
quired receipt sufficiently pleaded ? The answer states that the holder 
of thèse certificates long prior to his death ceased to be a member of 
the association "for the reason that he failed to comply with the con- 
stitution and by-laws of said association, and neglected and refused 
to pay the assessments provided for in its certificates and policies and 
in the constitution and by-laws of the order, and that by reason there- 
of he forfeited his membership in said association, and said certificates 
and policies, if any he had, became void and of no force or effect." 
We think this allégation is sufficiently broad to include ail the condi- 
tions essential to the validity of the policies, now presented for con- 
sidération. 

The portions of the charge complained of are the f ollowing : 

"Now, gentlemen, in this case, the sole and only question you hâve to dé- 
termine is whether by the greater weight of ail the crédible testimony in tliis 
case it has been shown to you that the assured either direct, or tlirough the 
agency of his brother. did pay to the représentative of this défendant the 
assessments which had been levied for the montlis of August and September, 
1907, as the by-laws provide. If so, the certificates and the contract between 
thèse parties was in full force and effect at the date of his decease, and the 
plaintifC is entltled to recover; if net, the plaintiffi is not entitled to re- 
cover. * • * 

"If the brother of the deceased did pay this mouey on the 27th day of Sep- 
tember, as contended liere by the plaintiff. mailing payment in full up to that 
date, then the plaintiff in this case is entitled to recover. If he did not, the 
plaintifC is not entitled to recover. 

"That is the question submitted to you for your détermination. Because, 
if the local secretary intrusted this man Burnam with the possession of those 
receipts, and with the duty of collecting this nioney. the payment made to this 
man Burnam was good payment. So, in the end, the question for you to dé- 
termine is : Did the brother of the deceased make the payment of dues owed 
by deceased to this man Burnam in Denver on the 27th day of September, 
1907, in the manner he testified? * » * 

"If this défendant received this money at the liands of this man Burnam, 
it has no défense it can make in this raatter, but should pay." 

It would thus appear that the court submitted the case exclusively 
upon the issue of whether the money was paid to Burnam, ignoring 
the necessity of obtaining the receipt required by by-law ; and we find 
nothing elsewhere in the charge to modify or change the intendment 
of the parts quoted. It is probable that the court below was of opin- 
ion that when David Thomas, in one and the same transaction, placed 
thèse receipts in Burnam's hands for transmission by mail to his 
brother John Thomas, he had fully satisfied this by-law provision. 
We cannot assent to this view. Such a course is in direct conflict with 
the spirit of the provision, and would render it practically inoperative. 
It invites fraud and leads to endless confusion. There can be no doubt 
that a certificate holder can pay his assessments through an agent as 
effectively as in any other manner; but the obligation to obtain the 
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receipt is still présent, and is not satisfied by leaving it — although with 
directions — in the very hands from which the by-law demands that 
it should be removed. 

To this feature of the court's charge the défendant duly excepted. 
An inspection of the record convinces us that this défense was con- 
stantly in the mind of counsel, and was aptly brought to the atten- 
tion of the court in the course of the trial. Being of opinion that the 
défendant was not accorded the benefit of this substantial matter of 
défense, we think the judgment should be reversed for a new trial in 
accordance with the views herein expressed, and it is so ordered. 

SMITH, Circuit Judge (dissenting). I cannot concur in the fore- 
going opinion, The by-laws of the défendant as quoted in the opinion 
provided : 

"Sec. 20. * * * A niember nmy be reliistatert at aiiy time before two 
assessinents are past due by payiiis the cnrreiit assessnieut and the precedhig 
assesainent he is reported forfeited ou and obtaining a dated and numbered 
receipt for the saine." 

It is manifest that before the insured can obtain a dated and num- 
bered receipt the same must be issued by the défendant company, and 
if the insured paid ail money due and the company refused to issue the 
dated and numbered receipts it would not be held that the company by 
its own wrong could fînally forfeit the certificates. 

If the insured paid the assessments and the company left the date 
or number off the receipts, it could not af terwards say the certificates 
were forfeited thereby. 

It is a matter of grave doubt whether anybody understood this ques- 
tion was in issue on the trial of this case and is, therefore, a matter 
of serions doubt whether the case should be reversed at ail, but the 
ground upon which the reversai is put makes it the duty of the court 
upon a new trial to direct a verdict for the défendant. 

Conceding everything that can possibly be claimed for the de- 
fendant, if the brother of the deceased paid the two assessments, and 
the agent Burnam then handed him dated and numbered receipts which 
he accepted, the certificates were instantly revived without any référ- 
ence whatever to what the brother did with the receipts. Everything 
nientioned in the by-law had then been literally complied with, and if 
the brother threw them in the waste basket or upon the fîoor or handed 
them back to Burnam with the request that he mail them to bis broth- 
er, or whatever he did with them, that would hâve no tendency to re- 
voke the reinstatément which took place prior thereto. 
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FOSTER V. BUCKNALL S. S. LINES, Limited. 

(Circuit Court of Appeals, Second Circuit. June 12, 1913.) 

No. 208. 

1. Master and Servant (§ 124*) — Injuries to Servant — Defective Appli- 

ANCES DUTY OF MaSTER. 

A master is net only under obligation to exercise care and caution to 
provide safe, suitable, and sufficient macliinery, means, and appliances 
for use of liis servants, but is also bound to exercise reasonable care t» 
inspect tbe appliances so furnished, discover defects, and remedy theni. 

[Ed. Note.^For other cases, see Master and Servant, Cent. I)ig. §§ 235- 
242 ; Dec. Dig. § 124.*] 

2. Shipping (§ 84*) — Servant or Stevedore — Death — Shipping Tackle — 

LlABILITY OP VeSSEL. 

Where a stevedore's contract for loading a vessel provided that it 
should hâve the use of the cargo appliances on board, "including rope 
and steam, as customary," and a servant of the stevedore was killed by 
reason of defective rope furnished by the vessel, the owners of the ves- 
sel were liable, on proof of négligence of the master in furnishing the 
rope, or in failing to use reasonable care by inspection to ascertaln 
vehether it was defective. 

[Ed. Note.— For other cases, see Shipping, Cent. Dig. §§ 342, 349, 351; 
Dec. Dig. § 84.*] 

3. Shipping (§ 84*) — Stevedobes — Death of Servant — Dekective Appli- 

ances. 

Where a stevedore's servant was killed by the breaking of a rope fur- 
nished by the vessel under the stevedore's contract entitling him to use of 
the vessel's cargo appliances, "including rope and steam," a conclusion of 
law by the court, trying the case without a Jury, that the owners of the 
vessel could only be liable on proof of actual notice of a latent defect in 
the rope, rendering its further use after notice dangerous, was erroneous. 

[Ed. Note. — For other cases, see Shipping, Cent. Dig. |§ 342, 349-351 ; 
Dec. Dig. § 84.*] 

Lacombe, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Eastern 
District of New York. 

Action by Isabella Foster, as administratrix of the goods, chattels. 
and crédits of Albert J. Foster, deceased, against the Bucknall Steam- 
ship Lines, Limited, to recover damages for the death of plaintiff's in- 
testate, who was killed while at work on defendant's steamship, the 
Amatonga. On writ of error to the District Court for the Eastern 
District of New York to review a judgment entered upon a décision of 
the court dismissing the complaint, the parties having stipulated to try 
the cause before the court without a jury. The action was brought by 
the plaintiff, as administratrix, to recover damages for the death of her 
husband, who was killed while at work on the defendant's steamship 
Amatonga. A prior suit upon the same cause of action was tried and 
a verdict of $8,500 was rendered for the plaintiff. For reasons, which 
it is not necessary now to consider, this verdict was set aside and the 
prior suit was dismissed. Reversed. 

*For other cases see same topic & § nvmbbr in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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Alfred C. Covvan, of Brooklyn, and William C. Beecher and Avery 
F. Cushman, both of New York City, for plaintiff in error. 

Convers & Kirlin, of New York City, and Charles T. Cowenhoven, 
Jr., of New Brunswick, N. J., for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. At the time of the accident which resulted 
in the death of the plaintiff's intestate the defendant's steamship Ama- 
tonga was lying at Fier 6, Jersey City, taking a cargo consisting, in 
part, of iron pipe. The work of loading was in the hands of M. P. 
Smith & Sons Company pursuant to a contract with the ship's owners, 
by which it was agreed that the stevedores should supply ail necessary 
tackle and appliances, but should hâve the use of the cargo appliances 
on board "including rope and steam as customary." On the morning 
of September 29, 1909, the work of loading at hatch No. 1 commenced. 
The boom at this hatch had previously been set up by the ship's crew, 
but the tackle had not been adjusted. Between 2 and 3 o'clock in the 
afternoon, while a sling of iron pipe was being swung in, the hauling 
part of the after port guy rope broke and the load swung over and 
crushed the plaintiff's intestate against a ladder, causing his death. 
This rope had been purchased in London in May, 1909, and had been 
in actual use for 28 days. It had been in use on the day of the acci- 
dent from the time the boom was put into action until it broke. The 
rope belonged to the ship and was furnished by the ship for use on the 
forward hatch. It broke while being subjected to the weight of an or- 
dinary sling load of pipe. The trial judge found, inter aha, the fol- 
lowing facts: 

"Teuth. Before beginning work on the morning of the accident, the rope 
which broke had been inspected by Snperiutendent Foster iu behalf of M. 1'. 
Smith & Sons Company, and by Chief Ofticer ,Jay, of the Amatonga. The 
rope was in apparent sound condition and reasonably fit for the service to 
wliich it was put. 

"Eleveuth. If tliere was any defect in tlie rope, it was a latent defect, of 
which tlie défendant did not Iiave, and is not ohargeable with, notice. 

"Twelfth. Tlie plaintiff ofCered testiniony to prove, but failed to prove 
actual notice to the défendant of an alleged defect in the guy rope that broke. 

"Thlrteenth. The servants of the M. P. Smitli & Sous Company who were 
using the ropes and guys in connection witli the work of the loading of the 
ship, did not, at any time prier to the accident, report any defect or insuffl- 
clency in any of the ropes or guys that were in use, to their employer, nor 
did they make any request of their employer that otlier or différent ropes 
be provlded. 

"Fourteenth. Neither the M. P. Snnth & Sons Company nor any of its serv- 
ants made any request of the défendant, its agents or représentatives for 
other or différent ropes for use in loading the vessel prier to the accident. 
The défendant had a sufflcient supply of other ropes readily available on 
board the ship which weuld hâve been furnished by the ship's officers to the 
M. P. Smith & Sons Company on their request." 

He also found the following conclusions of law : 

"First. The plaintiff can recover in this action, if at ail, only upon proof 
of actual notice to the défendant of a latent defect in the rope that broke, 
rendering its further use after such notice, dangerous. 

"Second. The défendant did not hâve or receive. prlor to the accident, no- 
tice of any latent defect in the rope which rendered its further use dangerous. 
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"Third. The accident which resulted In the death of the plaintiff's intes- 
tate was uot due to tlie breacli of auy duty o\Yed by the défendant to the 
plaintiffi's intestate. 

"Fourth. The défendant is entitled to judgment on tlie merits with eosts." 

If the action had been tried with a jury it would, in our opinion, 
hâve been the duty of the court to submit the question of the defend- 
ant's négligence to the jury. We do not understand that the master's 
duty to the servant is discharged vvhen he purchases in the open market 
tackle upon the strength and soundness of which dépend the safety of 
the lives and Hmbs of his servants and the servants of others rightfully 
working on the ship. The fact that the judge was the trier of the 
facts as well as the law présents an unusual and somewhat difficult 
problem. We think, however, that the proposition, as stated in the 
first conclusion of law quoted above, viz., that the master is only liable 
when he receives actual notice of the existence of latent defects in the 
appliances which he furnishes to his servants is not a complète and ac- 
curate statement of the law. 

[1] We understand that the master is under obligation to use dili- 
gence, care and caution in providing safe, suitable and sufficient ma- 
chinery, means and appliances for the use of his servants. His duty 
does not, however, end when this is done, for he is under an equal ob- 
ligation to see that the appliances are kept in good condition while in 
actual use. If defects exist in the original construction of a given ap- 
pliance, it is his duty to discover them or use due care to that end. If 
defects develop while in the master's use, he must discover them or at 
least make some effort to do so. The master cannot sit down in his 
office, fold his hands, close his eyes and ears and avoid responsibility 
by asserting that he did not know of the defect which resulted in the 
loss of a human life. It is his duty to know of it, if it can be discov- 
ered by the exercise of reasonable care and prudence. Thèse propo- 
sitions hâve been so frequently decided that it is not necessary to refer 
to the décisions in extenso. A few citations will suffice. L,afayette 
Bridge Co. v. Olsen, 108 Fed. 335, 47 C. C. A. 367, 54 L. R. A. 33 ; 
Northern Pacific v. Altimus, 179 Fed. 275, 102 C. C. A. 631 ; Francis 
v. Cramp, 200 Fed. 383, 118 C. C. A. 535. See also Lehigh Valley C. 
Co. v. Shandalla, 205 Fed. 715, decided by this court May 12, 1913. 

[2] The rule is well stated in The Phœnix (D. C.) 34 Fed. 760, as 
follows : 

"When a stevedore has full charge of the loading or nnloading of a vessel, 
and one of lus gang suffers injury by reason of defeetlve tackle furnished by 
the vessel, she is responsible if there be absence of due care upon the part 
of her master in furnishing the tackle, or in uiaintaining it in a safe condi- 
tion." 

The fact that the plaintiff's intestate was employed by the contracting 
stevedores and not by the défendant does not alter the latter's obliga- 
tion to furnish safe and suitable means and appliances. It agreed to 
furnish rope and did furnish it. In the case of The Rheola (C. C.) 19 
Fed. 926, Judge Wallace says : 

"The libelant was perfonning a service in which the shipowners had an 
interest, and which they contemplated would be performed by the use of ap- 
pliances which they had agreed to provide. They were under the same obliga- 
206 F.— 27 
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tfon to Mm not to expose him to unnecessary danger, that they were under 
to the master stevedore, bis employer. Tliere was no express contract obliga- 
tion on tbeir part, to either to provide safe and sxiitable appliances, but they 
were under an iniplied duty to eacli ; and tlie measure of the duty towards 
each was the same. What would be négligence towards one would be to- 
wards the other. Coughtry v. Globe Oo., 56 N. ï. 124 [15 Am. Kep. 387]; 
Mulchey v. Methodist Society, 125 Mass. 487." 

[3] The défendant having furnished the rope, the stevedores were 
entirely justified in using it and in assuming that it was a safe rope 
to use as a guy. There was testimony by those who saw the rope after 
the accident that it looked dark and frizzly, that it was torn Hke a 
sponge and was dusty and frizzled where it broke. One of the wit- 
nesses testiiîed that: 

"The inside looked kind of damp as if it had been lylng in the raln. I 
smelled it and It smelled kind of sour like. The break was an uneven break." 

We think it must be conceded that the rope was entirely insufficient 
to withstand the strain put upon it. The presumption is strong that 
this inhérent weakness manifesting itself on the outside as testified 
to by the witnesses, would hâve been discovered if a proper inspec- 
tion had been made before putting the rope to work. In other words, 
that the defendant's agents might hâve known, if they had taken 
reasonable care to find eut. But this rule was ignored, and the de- 
fendant was relieved from liability because the plaintifif did not prove 
that it had actual notice of the defect although it could hâve been 
discovered if a careful inspection had been made. The proposition 
that such an inspection was made prior to its being put to use by the 
stevedores cannot be maintained. If an adéquate inspection had been 
made, it is probable that the defect in the rope would hâve been dis- 
covered. 

The error we find in the record is not one of fact, but of law. The 
situation may be illustrated by assuming that the case had been tried 
with a jury and the court had charged the law as it appears in the first 
conclusion quoted above. The jury under such a charge would hâve 
been compelled to find for the défendant, even though they were con- 
vinced that the defect would hâve been discovered by the exercise of 
reasonable care and that the défendant was guilty of négligence in not 
discovering it. If the next trial be without a jury the trial judge 
may find that, although the defect was to some extent hidden, a careful 
inspection might hâve discovered it. But irrespective of the resuit in 
this particular case, it is, in our judgment, of vast importance that the 
rule as stated above should be adhered to. The safety of the lives and 
limbs of a multitude of workmen dépends upon its enforcement and 
it would be placing a premium upon recklessness to release the master 
in cases where the defect which causes the injury was not known to 
him, but could hâve been discovered had he exercised reasonable 
care. Human nature is such that in many cases the master will not 
be overzealous in seeking information when ignorance is an absolute 
shield. We think that if he could hâve known of the defect by the 
exercise of ordinary care and prudence, he should be held to the same 
responsibility as if he actually did know of it. 

The judgment is reversed. 
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NOYES, Circuit Judge (concurring). I concur in the opinion of 
Judge COXE because I think that the conclusion of law stated by the 
trial judge that the liability of the défendant depended upon actual 
notice, was erroneous. I think that it owed a duty to inspect and that 
the findings are insufficient to show that it performed such duty. But 
I do not attempt to détermine whether the rope was in fact defective. 
That, as I understand it, will be determined upon the new trial. 

LACQMBE, Circuit Judge (dissenting). I am unable to concur with 
my Associates, not by reason of any différence of opinion as to the law, 
but because it seems to me that they are applying the law to a state of 
facts not found. The trial judge did not take the case from the jury 
and direct a verdict ; in such a situation every proposition of fact 
about which the testimony is conflicting would be considered as found 
in favor of the party against whom verdict was directed. The cause 
was tried by the court, without a jury, and it is upon the findings of 
fact only that this court can review his conclusion that plaintift was 
not entitled to recover. Upon the vital question of fact, viz., whether 
or not when the opération began the rope was defective or unfit to sus- 
tain the strain which it might be expected it would be subjected to, 
there is no finding at ail, nor any request to find. The majority of 
the court reach the conclusion of fact that it was unfit to meet ex- 
pected strain because they crédit some witnesses and discrédit others. 
But it seems to me that in a case tried as this was, such is not the func- 
tion of an appellate court. 

There was a sharp conflict of testimony as to the breaking of the 
rope and its condition. Witnesses for the plaintifi^ testified that the 
rope was li^-inch (might hâve been originally 1%-inch, they grow 
smaller with use) ; that it looked dark and had the appearance of hav- 
ing been in use over a year; that it looked damp, as if it had been 
lying in the rain ; that, upon opening the strands, it looked dark and 
smelled sour; that a new rope will break with a straight eut, while 
an old one will f razzie out ; that this one broke when exposed to little 
strain, to the ordinary strain of a guy rope; that it broke uneven 
like a torn sponge, ail frazzled and dusty like; that one of thèse wit- 
nesses before the accident reported to the mate of the steamship that 
the rope was no good, and was told to go on with it and that a pre- 
venter rope would be furnished. 

■ On the other hand, witnesses for the ship testified that it was a 2%- 
inch rope (possibly 214 from use) ; that it was 3 months old, and had 
been used only 28 days; that it was examined before the accident 
by one of the ship's officers and by the superintendent of the stevedore, 
and was then in good condition; that it broke with a sharp, clean 
break, where it had been nipped by the chain sling; that those using 
it had been cautioned several times not to put extra strain on it by 
heaving in-board before the sling was clear of the truck, but repeatedly 
disobeyed thèse instructions; that when it broke it was jammed be- 
tween two parts of the chain ; that its condition was good ; that there 
was new tackle on board ready to be furnished for this guy on request, 
but that no such request was made to any of the ship's officers, and no 
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one said to any of them that the rope was not in good condition or 
unfit for use. 

The trial judge discredited the witnesses who testified that they 
called attention to the de f cet. Thèse are the same witnesses who tes- 
tified that the break was frazzled and that no undue strain was applied. 
He credited the witnesses who testified that no notification of unfit 
condition was given to the officers. Thèse are the same witnesses who 
testified that the break was a clean one, where the chain had pinched the 
rope, and that, through improper handhng, it was subjected to strains 
a guy was not expected to meet. Upon this state of the record, I am 
not satisfied that there was any defect in the rope which rendered it 
unfit for service as a guy rope. 

That being so, I cannot vote to reverse. 



DE VOB SNUPF CO. v. WOLFF. 

(Circuit Court of Appeals, Sixth Circuit. June 3, 1913.) 

No. 2,334. 

1. Tbade-Marks and Trade-Names (§ 28*) — Infeimgesiext. 

Complainant and its predecessors in business hâve for more than 70 
years beeu continuously engaged in tlie manufacture of snuff, widely sold 
throughout many states and for some years largely advertised. During 
ail that time its mllls hâve been known as the "Eagle Mills" and it and 
Its predecessors liave used on their packages and stationery the picture of 
an eagle and the words "Kagle Mills" or "ICagle Snuff," so that Its 
product has long been known to the trade and to users as "Eagle Snufï." 
Eeld, that it has a counnon-law trade-mark in the jncture of an eagle 
and in the word "eagle" as applied to snuff, whetlier used in connec- 
tion with other words or not, and that the use by défendant on its pack- 
ages of snuff of the picture of an eagle and the nuuie "White Kagle Snuff" 
was an infrlngenient, although botli picture and naine differed materially 
in appearance from those used by complainant. 

[Ed. Note. — For other cases, see Trade-Marks and Tradç-Nannes, Cent. 
Dig. § 31 ; Dec. Dig. § 28.*] 

2. Tbade-Mabks akd Tkade-Names (§ 57*) — "Infringement"^Test or In- 

FBINGEMENT. 

It is not neeessary to constitute infringeinent that every élément of a 
trade-mark be approprlated nor that it be completely copied, but a proper 
test is whether, taking into aceount the resemblances and différences, the 
former are so marlted that the ordinary purchaser is likely to be de- 
ceived thereby. 

[Ed. Note. — For other cases, see Trade-ilarks and Trade-Names, Cent. 
Dig. § 65 ; Dec. Dig. § 57.* 

For other définitions, see Words and Phrases, vol. 4, pp. 3590-3594.] 

S. Tbade-Marks and Trade-Names (§ 65*) — Infrikgemest — Extent of Imi- 
tation. 

ïhe protection accorded to a trade-mark is not liniited to such Imita- 
tions as would deceive a cautions and diseriminating eustomer, but in- 
clude as well such as would be likely to deceive the ordinary or unwary 
X)urehaser. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. g 64 ; Dec. Dig. § 65.*] 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Trade-Marks A^-D Trade-Names (55*) — Suit for Infrixgement — Ir^jiT.vr- 

TION. 

That an infringer of a technieal trade-mark did not knnw of its prior 
use by another is immaterial as respects the right of the owner to an 
injuiictioii. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 83; Dee. Dig. § 55.*] 

Appeal from the District Court of the United States for the Eastern 
District of Michigan ; Alexis C. Angell, Judge. 

Suit in equity by the De Voe Snuff Company against Jacob Wolfï, 
executor of the estate of Ignatz Wolff, deceased. Decree for de- 
fendant, and complainant appeals. Reversed. 

F. F. Reed and E. S. Rogers, both of Chicago, 111. (A. H. Burroughs, 
of New York City, of counsel), for appellant. 

August Cyrowski, of Détroit, Mich., for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

KNAPPEN, Circuit Judge. Complainant filed its bill to restrain 
infringement of an alleged common-lavv trade-mark, consisting of 
the word "Eagle" and the picture of an eagle as applied to snuff of its 
manufacture. There is no charge of unfair compétition. On final 
hearing on pleadings and proofs the District Court dismissed the bill. 
From that dismissal this appeal is taken. Défendant appeared below, 
filed an answer, and (except as presently stated) A'as represented by 
counsel throughout, including final hearing. He, how^^ver, took no 
testimony, and was not represented at the taking of complainant's 
testimony. Nor was he represented on the argument m this court, by 
brief or otherwise. 

[1] The testimony satisfactorily shows that the manufacture and 
sale of snufï was established at Spottswood, N. ]., in 1835, by com- 
plainant's predecessors in ownership by direct and continuons line of 
succession; that such manufacture and sale bas ever since been carried 
on by complainant's predecessors and by complainant ; that from the be- 
ginning the manufacturing plant of complainant and its predecessors 
bas been known in the trade and among the gênerai public as "Eagle 
Mills"; that likevvise from the beginning the product of complainant 
and its predecessors at Spottswood, N. J., and elsewhere, bas been 
known to, ordered by, and spoken of generally in the trade as "Eagle 
Snuff" or "Eagle Mills Snuff" and sometimes as "De Voe's Eagle 
Snuff ;" that the labels and packages of complainant and its predeces- 
sors bave generally borne thereon, as identifying and characteristic 
features, the picture of an eagle and the title "Eagle Mills," although 
complainant did not, as a rule, name or label its product "Eagle Snutt," 
one exception, however, to this rule being shown in the case of a 
mark on the outside of a shipping package. Advertising was begun by 
complainant's predecessors "in the fifties," and bas ever since been 
carried on by their successors in interest and ownership, including 
complainant. The words "Eagle Mills" were used in ail this adver- 

•For other cases see sa.me topic & § sumbeb in Dec. & Aiu. Digs. 1907 to date, & Rep'r Indexes 
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tisîng, which was donc only through showcards or by cîrculars until 
about 1888, when gênerai advertising was placed in the catalogues of 
Wholesale druggists "ail through the West, especially in Ohio, Illinois, 
Michigan, Wisconsin, Minnesota, lowa and MSssouri." Advertise- 
ments were also placed in Los Angeles, Cal., and Spokane, Wash. 
Complainant's snuff was exhibited at the World's Fair in 1893, and 
there received "the highest award." Complainant's predecessors bave 
used the picture of an eagle on their stationery since about 1888 or 
1889. Its snuff has been sold for apparently at least 40 years or more 
■'throughout the Eastern States, New York State, Ohio, Michigan, 
Illinois, Indiana, Wisconsin, Minnesota, and in the South." As early 
as 1872 it was sold aiso in Pennsylvania, Missouri, and Nebraska. 
When the testimony was taken in 1908 complainant's sales were total- 
ing about 300,000 pounds of snuff per year. 

The deceased, Ignatz Wolff, began the manufacture of snuff in his 
tobacco factory, at Détroit, Mlich., about the year 1886, and the busi- 
ness was carried on by him until his death in November, 1906. Since 
that time it has been carried on by the défendant executor. For 
several years at least before the death of Ignatz Wolff his factory 
was known and advertised as the "White Eagle Tobacco Factory." 
His letter heads contained that name, together with the picture of an 
eagle. His labels, so far as appears by the record, invariably contained 
ihe picture of an eagle; some of the labels containing the words 
"White Eagle Snuff," others the words "White Eagle" in connection 
with such words as "Polish Snuff" and "Holland Snuff." The défend- 
ant executor has used substantially the same names and représenta- 
tions upon letter heads and labels since the death of his décèdent. The 
picture of the eagle as used by the latter and his executor differs f rom 
rhat used by complainant and its predecessors in this : That the picture 
used by complainant and its predecessors usually represented the eagle 
vith wings outstretched, as in the act of flying or preparing to fly; 
vhile that used by Ignatz Wolff and his executor is, with one excep- 
tion, a conventionalized représentation, showing the eagle and the 
wings practically erect, and is said to be that used as the Polish Na- 
tional Emblem. (The eagles on the national coats of arms of Germany, 
Russia, and Austro-Hungary show generally similar positions of the 
wings.) The one exception referred to is on the label of "Polish- 
American Snuff," which shows the conventional American eagle as 
part of an elaborate coat of arms purporting to be a registered trade- 
mark; proof of such registration, however, under the fédéral laws 
not appearing. Décèdent and défendant advertised this snuff in the. 
Détroit City Directory as a product of the "White Eagle Tobacco 
Factory." One of decedent's advertisements used the term "White 
Eagle Snuff." 

The district judge, in dismissing the bill, assumed, for the pur- 
poses of the case, that complainant had established a common-law 
trade-mark "in its représentation of the eagle and the word Eagle or 
the words Eagle Mills in connection therewith apon packages of 
snuff," :but was of opinion that no confusion could be caused to the 
dealers purchasing from manufacturers or to ultimate purchasers 
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using ordinary care, because of the différence in the appearance of the 
respective eagles and the dissimilarity of the labels, especially in that 
the word "Eagle" alone does not appear on complainant's label and the 
words "Eagle Mills" are not conspicuously placed ; while on défend- 
antes labels the words "White Eagle" form a prominent élément. 

We are clearly of opinion that the évidence establishes complainant's 
ownership of a technical trade-mark in the name "Eagle" and the pic- 
ture of an eagle; and that complainant is entitled to protection in 
such ownership. The word and symbol in question are of a character 
to be appropriated. By long use they hâve become associated in the 
mind of the public with the goods of complainant and its predeces- 
sors, and se naturally indicate to the public complainant's product. 
As said by Judge Denison, speaking for this court, in Merriam v. 
Saalfield, 198 Fed. 369, 372, 117 C. C. A. 245, 248: "A trade-mark is 
a trade-mark because it is indicative of the origin of the goods." 
The word and symbol being of a character to be appropriated, and 
having been duly appropriated as a trade-mark, the latter became 
property which competitors hâve no right to use, either alone or in 
connection with other matter to which complainant lays no claim. 
Enoch Morgan's Sons Co. v. Ward (C. C. A. 7th Cir.) 152 Fed. 690, 
692, 81 C. C. A. 616, 12 L. R. A. (N. S.) 729; American Tin Plate 
Co. V. Licking Roller Mil! Co. (C. C.) 158 Fed. 690, 693. 

[2] Is complainant's trade-mark infringed by defendant's labels 
and advertising matter? It is true that the dress and appearance of 
defendant's designs differ materially from those of complainant. But 
it is not necessary, to constitute infringement, that every élément of 
a trade-mark be appropriated, nor that the trade-mark be completely 
copied. A proper test is whether, taking into account the resemblances 
and différences, the former are so marked that the ordinary purchaser 
is likely to be deceived therebv. Saxlehner v. Eisner & Mendelson 
Co., 179 U. S. 19, 33, 21 Sup. Ct. 7. 45 L. Ed. 60; Johnson v. Bauer 
(C. C. A. 7th Cir.) 82 Fed. 662, 663, 27 C. C. A. 374; Enoch Morgan's 
Sons Co. V. Ward, supra, 152 Fed. at page 692, 81 C. C. A. 616, 12 L. 
R. A. (N. S.) 729. 

[3] Complainant's snuff, as a resuit of its markings, having become 
known in the market as "Eagle Snuff," defendant's adoption of a 
mark causing his goods to bear the same name in the market would 
invade complainant's rights. Seixo v. Frovezende, L. R. 1 Ch. App. 
192, 197; Read v. Richardson, 45 L. T. (N. S.) 54, 58. We think 
such is the resuit of the use of defendant's labels. It is doubtless true 
that the dealer accustomed to handling complainant's snuff would not 
be deceived by defendant's labels or advertising matter. But this is 
not, we think, true of the ultimate purchaser. If, as we hâve found 
to be the fact, the name "Eagle Snuff" has come to be associated in 
the minds of the public with and to represent complainant's product, 
we think it clear that the ordinary purchaser accustomed to buy and 
use Eagle Snuff, and not seeing the respective products side by side, 
could readily be deceived into purchasing defendant's product as that 
of complainant, presenting, as the former does, the idea of "Eagle" 
snuff as a prominent characteristic. It may be true that the cautious 
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and dîscrîminatîng purchaser is not likely to be so misled ; but tbe pro- 
tection accorded to a trade-mark is not limited to the cautions and 
discriminating customer, but embraces the "ordinary" or "unwary" 
purchaser as well. Ohio Baking Co. v. National Biscuit Co. (C. C. À. 
6th Cir.) 127 Fed. 116, 120, 62 C. C. A. 116; Waterman Co. v. Drug 
Co. (C. C. A. 6th Cir.) 202 Fed. 167, 171 ; Florence Mfg. Co. v. Dowd 
(C. C. A. 2d Cir.) 178 Fed. 73, 75, 101 C. C. A. 565; Upper Assam 
Tea Co. v. Herbert, 7 R. P. C, 183 ; Seixo v. Provezende, L. R. 1 Ch. 
App. 192, 196. It is signincant that complainant's représentative, 
applying to Détroit dealers (where defendant's product appears not 
to hâve been sold) for White Eagle Snuff, was tendered complainant's 
manufacture. The différences in the posture of the eagle, as rep- 
resented in the labels and advertising matter of complainant and de- 
fendant, respectively, do not impress us as controlling. The picture of 
the eagle is prominently upon each label, and in many cases in connec- 
tion with the Word "Eagle." It is reasonable to expect that the unwary 
purchaser accustomed to the purchase and use of complainant's "Ea- 
gle" snuff would not be deterred from accepting defendant's product 
because of the différences in the appearance of the eagle. 

We are of opinion that complainant's trade-mark is infringed by 
defendant's use of the word "Eagle" and its picture of an eagle, as 
applied to snuff. This conclusion is, we think, amply supported by 
well-considered précédents. See Upper Assam Tea Co. v. Herbert, 
supra (the "Eléphant Tea" case); Anglo-Swiss Condensed Milk Co. v. 
Metcalf, 3 R. P. C. 28, 31 (the "Dairy Maid Brand" condensed milk 
case) ; Ohio Baking Co. v. National Biscuit Co., supra (the "Iner- 
Seal" case). 

[4] It is immaterial that défendant and his décèdent are not shown 
to hâve known of complainant's trade-mark, and thus not shown to 
hâve intended to pirate it. This is not a case of unfair compétition, but 
involves only a pure common-law trade-mark. In such case, defend- 
ant's good faith is immaterial, as respects the right to injunction. Sax- 
lehner v. Siegel-Cooper Co., 179 U. S. 42, 43, 21 Sup. Ct. 16, 45 L. Ed. 
77. 

Complainant is entitled to an iniunction restraining the use of 
complainant's trade-marV, substantially according to the prayer of the 
bill. The record is not such as to justify an imperative order for 
accounting. The many years' failure to prosecute suggests lâches. On 
the face of things, it would seem that complainant must hâve known, 
or should hâve known, of the inf ringement if substantial in character ; 
and, if unsubstantial, no accounting is needed. See National Distilling 
Co. V. Century Liquor, etc., Co. (C. C. A. 6th Cir.) 183 Fed. 206, 211, 
105 C. C. A. 638. It does not appear when complainant first knew 
of decedent's infringement. The bill, however, contains an alléga- 
tion whicb may be treated as an admission, that such knowledge was 
had about two years before Ignatz Wolff's death. Suit was not begun 
until after the latter's lips were sealed, and, as we hâve said, no bad 
faith was shown. We shall not, however, foreclose the question of 
accounting, but shall allow the district judge to détermine that ques- 



CHICAGO, B. & Q. B. CO. V. BLUNT 425 

tion on ftirther application and showing by complainant, if it shall 
be so advised. 

The decree of the District Court is reversed, with costs, with in- 
structions to take further proceedings consistent with this opinion. 



CHICAGO, B. & Q. R. CO. v. BLUNT. 

(Circuit Court of Appeals, PMglith Circuit. June 30, 1913.) 

No. 3,902. 

1. Tp.ial (§ 191*) — Instructions — Assumption of Fact. 

Wliere évidence tliat one who was suing for Personal injuries had made 
a false claim for a pension for injuries received while in the army, and 
an aflidavit in support of the pétition was admitted, but it did not con- 
cluslvely appear in the testimony that the plaintifC had doue anything 
more than write to the maker of the afiidavit and request him to make 
an affidavit as to the facts, a requested instruction that the L'nited States 
statute in force at the time the plaintifï procured the affidavit punished 
the procuring of a false affidavit was erroneous, as taking from the jury 
the right to détermine whether the plaintlff did in fact procure the niak. 
ing of an affidavit, even thougli that clause was slmply preliminary to the 
main part of the Instruction. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 420-431, 435 ; Dec. 
Dig. § 191.*] 

2. Trial (§ 191*) — Instructions — Assumption of Facts. 

Wliere the second part of the sanie instruction told the jury that. If 
they found that the plaintifC knowingly aided in makiiig any false affi- 
davit for the purpose of procuring a pension, they miglit consider that 
fact in determining liis credibility, that part was erroneous, taken in con- 
nection with the first part, where there was no évidence that the plain- 
titî procured any other affidavit than that offered, and which the instruc- 
tion told the jury he had procured. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 420-431, 435; Dec. 
Dig. § 191.*] 

3. Trial (§ 252*) — Instructions — Credibility of Witness. 

The requested instruction was also erroneous, where there was no évi- 
dence that the affidavit was false, since Kev. St. § 4746 (U. S. Comp. 
St. 1901, p. 3279), punishes the procuring or making et a false aflidavit, 
not the use of an affidavit which is uot taise in support of a false claim 
for pension. 

[Ed. Note.— For other cases, see Trial, Cent Dig. §§ 505, 596-612 ; Dec. 
Dig. § 252.*] 

In Error to the District Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

Action by Jesse F. Blunt against the Chicago, Burhngton & Ouincy 
Railroad Company. Judgment for the plaintiff, and défendant brings 
error. Affirmed. 

Herman Aye, of Omaha, Neb. (Byron Clark and A. R. Wells, both 
of Omaha, Neb., on the brief), for plaintifï in error. 

Matthew Gering, of Plattsmouth, Neb., for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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CARLAND, Circuit Judge. Blunt sued the railroad company to 
recover damages for personal injuries received in Mardi, 1908. At 
the trial it appeared that Blunt had, prior to his alleged injury, made 
two applications for a pension on account of disability resulting from 
injuries received in the line of duty as a soldier in the army of the 
United States. One application was made in 1905, and the other in 
1907. At the trial there was évidence tending to show that the appli- 
cations, in so far as they stated that Blunt was by reason of said in- 
juries greatly disabled from obtaining his subsistence by manual la- 
bor, were false. In support of the application made in 1905 one Ar- 
thur Keyes made an affidavit in the following language: 

"General Affidavit. 
"State of Kansas, County of Wyandotle — ss. : 

"lu the mattei- of the pension claim of Jesse Blunt, who was hurt at Ft. 
Leavenworth lu the year 1895 and 1896. 

"On thls 2etli day of Aprll, A. D. 1906, personally appeared before me, a 
notary public in and for tlie aforesaid county, duly authorized to administer 
oaths, Arthur Keyes, aged 29 years, whose post office address is 1110% North 
Ninth Street, Kansas City, Kan., well known to be reputable and entltled to 
crédit, and wlio, being duly sworn, déclares in relation to tlie aforesaid as 
follows : I was soldiering in same troop at Ft. Leavenwortli, Kan., with sald 
Blunt at same tinie lie was hurt. On the day his eye was hurt lie was chop- 
ping baies in the barii. I was stable orderly, was standing uear, and saw 
the wire when it bursted and hit him in the eye. Also on the 20th day of 
.Tanuary, 1890, lie was cntting willows to inake a hurdle for tlie riding hall, 
and the ax glanced and hit hlm on the kiiee, and .split his kuee cap, and left 
his knee stiff. 

"I further déclare that I hâve no interest in said case and am not eoiicerned 
in its proseeution. Arthur Keyes." 

(Jurât omitted.) 

Bhmt's connection with the making of the affidavit by Keyes is 
shown by the following questions and answcrs appearing in the record : 

"Q. Do you know Arthur Keyes? A. Yes, sir. Q. Did you request liim to 
inake an affidavit in support of your application for a pension? A. Yes, sir. 
Q. Did you cause it to be transniitted to the United States Conuuissioner of 
Pensions? A. I wrote and asked him if lie would make an affidavit." 

Thèse questions were asked by his counsel. The following questions 
were asked by the court : 

"Q. Do you know Arthur Keyes? A. Yes, sir. Q. Did you request him to 
make an affidavit in sujjport of your applicsition for a pension? A. Yes, sir. 
CJ. Did you cause it to be transniitted to the United States Conuuissioner of 
l*ensions? A. I wrote and asked liiin if he would make au afiidavit. That 
is ail there is of it." 

Cross-examined by çounsel for the railroad company, he testified as 
follows : 

■•Q. Who was Arthur Keyes? A. Ile was a private soldier in the same 
troop and régiment in tlie United States service. Q. One of your fellow troop- 
ers? A. Y'es, sir. Q. Where did lie live at the time you applied for a pen- 
sion? A. I think in Kansas City. Q. You testified before you asked him to 
inake an affidavit in support of your application for a pension? A.. I asked 
him If he would uiake one, if he kuew anythiug. 1 wrote that. Q. Did you 
Write that personally? A. Yes; I will not be positive whether I did or uot. 
It was done througli me anyway. Q. Who was conducting the correspondence 
for you? A. Judge Archer was transacting the business for me. Q. Do you 
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inow whether or not he wrote Mr. Keyes? A. Well, I or hlm, one did. I 
am not positive, Q. Did Judge Archer tell you he got Mr. Keyes' affidavit 
and forwarded it to the Pension Office? A. I think he did. Q. He was mak- 
Ing whatever proof you could furnish and whatever the Pension Office was 
calling for, for the purpose of proving up your claim, was he? A. Just what 
he knew. Q. I mean Judge Arehëî was conducting the correspondence for 
you at Plattsniouth? A. Yes, sir. Q. Do you think he advised you that In 
your behalf he recelved the Keyes affidavit? A. I would not be positive, 
but I think he did. Q. Did you ever see the affidavit? A. I think not. I 
wouldn't be positive. Q. When you wrote to Mr. Keyes, requesting him to 
make the affidavit, did you suggest to him what disabllities you were rely- 
ing on to get your pension? A. It seems as though I wrote and asked him 
if ho remembered about the tinie that I fell on the hand ax and about the 
tlme I got the varicocele and my eye hurt. Q. Did you receive a reply from 
hlm? A. I don't just reraemher. A reply came. I don't remember whether 
It came direct to me or to Judge Archer." 

[1] On this State of the record, counsel for the raiiroad company 
requested, and the court refused to give, the following instruction : 

"No. 4. You are further instructed that the laws of the United States which 
were in force duriug the years 1905, 1906, and 1907, when the plaintiff made 
the two déclarations for the purpose of securing an invalid pension from the 
government of the United States, and when he made the affidavits in sup- 
port of such déclarations and whlch hâve been offered in évidence, and when 
he procured the making of an affidavit by one Arthur Keyes in support of hls 
said applications for a pension, which affidavit is in évidence, provided that 
every person who knowingly or willfully makes or alds or assists in making, 
or in any wise procures the making or présentation, of any false or fraudu- 
lent affidavit or déclaration concerning any claim for a pension, shall be 
punished by fine or by imprlsonnient. If you find from the évidence that the 
plaintlfiC knowingly or willfully made or alded or asslsted in making any 
false or fraudulent affidavit or déclaration for the purpose of procuring a 
pension, or that he in any wise procured the making or présentation to the 
United States Commlssioner of pensions of a false or fraudulent affidavit by 
any other person, then you may consider such facts as bearing upon the cred- 
ibillty and weight to which the testimony of the plaintiff is entitled in thls 
case." 

We think this request was properly refused, for the following rea- 
sons : The first clause of the request is, for ail practical purposes, an 
instruction that Blunt procured the making of a false and fraudulent 
affidavit by Keyes in support of his applications for a pension. We 
say this for the reason that the request states without qualification that 
Blunt procured the making of the Keyes affidavit, and then this lan- 
guage is followed by a statement that the law at the time that affida- 
vit was made provided that every person who knowingly or willfully 
makes or aids or assists in making, or in any wise procures the making 
or présentation of, any false or fraudulent affidavit or déclaration con- 
cerning any claim for a pension, shall be punished by fine and impris- 
onment. The first clause of the request is simply preliminary to the 
direct charge contained in the last clause, but whatever the court stated 
as a fact was just as prejudicial to the plaintiff as if it had been given 
in a direct charge to the jury. The request, therefore, if given, would 
hâve taken away from the jury the right to détermine whether, up- 
on the évidence as it then stobd, Blunt could be said to hâve procured 
the making of the Keyes affidavit, within the meaning of section 4746, 
R. S.U. S. (U. S. Comp. St. 1901, p. 3279). 
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[2] We now come to the last clause of the request, where, if gîven, 
the jury would hâve been charged that, if they should fiiid from the 
évidence that Blunt in any wise procured the making or présentation 
to the United States Commissioner of Pensions of a false or fraudu- 
lent affidavit by any other person, then they niight consider such facts, 
etc. This language, in connection witli the iirst clause of the request, 
would practically take from the jury the right of deciding on the 
évidence whether Blunt procured Keyes to make the affidavit set out 
in this opinion, for the reason that there was no other évidence that 
Blunt procured the making of an affidavit other than the one made 
by Keyes. 

[3] The language cjuoted from the second clause of the request 
was also erroneous for the reason that there was nothing in Keyes 
affidavit, or in the record, for that matter, to show that it was either 
false or fraudulent, and therefore the language used in the last clause 
of the request was not applicable to any state of facts in the record. 

Section 4746, R. S. U. S., which was the law in force at the time 
the Keyes affidavit was made, punishes the procuring of the making 
of any false or fraudulent affidavit. It does not punish the procuring 
of the making of an affidavit which is not false and fraudulent, al- 
though it may be used in support of a fraudulent pension claim. We 
think the request was wholly misleading, and would hâve been very 
prejudicial to the rights of the plaintiff. 

The only other error assigned is that the court erred in refusing to 
direct a verdict for the défendant, but this assignment is not seriously 
urged. 

The judgment below must be affirmed; and it is so ordered. 



EIDMAN V. BALDWIN. 

(Circuit Court of Appenls, Second Circuit. Juue 18, 1013.) 

No. 254. 

1 InTERNAL IlEVE>7tTE (§ 8*) "IjEOACIES ARISIXG FROTt rERRONAL PrOPERTY." 

Tiie words "lesacies * * • arisinîr from Personal property," in War 
Revenue Act June 18, IfiOS, c. 448, § 20, 30 Stat. 464 (U. S. Comp. St. 
1901, p. 2307), sulijecting sucli legacies to a tax, lueau only that the 
property passing by the bequest shall be Personal. 

[Ed. Note.— For other cases, see Internai Revenue, Cent. Dig. |§ H, 
12 ; Dec. Dig. § 8.* 

Internai revenue tax on legacies, inherltances, and transféra, see note 
to Ward v. Sage, 108 C. C. A. 417.] 

2. Inteenal Revenue (S 8*) — War Revenue Act — Personal Pbopebtt. 

In the absence of a statutory définition, the term "Personal property," 
In War Revenue Act June 13, 1898, c. 448, § 20, 30 Stat. 464 (U. S. Comp. 
St. 1901, p. 2307), will be accorded its common-law meaning. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dig. §§ 11, 12 ; 
Dec. Dig. § 8.»] 

•For other cases see same topic & § numbek in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Pkopeett (§ 4*) — Personal Peopebty — Leaseuolds. 

At common law Personal property includes leasehold interests In land. 
[Ed. Note. — For other cases, see Property, Cent. Dig. §§ 4-6; Dec. Dlg. 
§ 4.*J 

4. Intek.nai. Hevenl-e (§ 8*)— War Kevenbe Act— "Personal Property"— 

"Real Pbopekty." 

A statutiii-y définition of "Personal property," excluding leasehoUl in- 
terests lu laùd, wlU net lie read Into War Kevenue Act Jnne 1P>. 189.S, 
c. 448, § 20, :M) Stat. 464 (U. S. Conip. St. 1901, p. 2307), merely because 
sucli act Is niodeled on Act June 30, 1864, c. 173, § r26, 13 Stat. 287. 
wlilch defines real estate to "iuclude ail lands, tenements and lieredlta- 
meuts, corporeal and incorporeal," but does not define Personal property ; 
nor liecause tlie act of 1864 was to some exteut taken from the earller 
English Succession Duty Act, which defined "real property" as includinir, 
and "Personal property" as excluding, leaseholds, sucli définitions not be- 
iug adopted or referred to by the act of 18G4. 

[Ed. Note.— For other cases, see Internai Kevenue, Cent. Dig. §§ 11, 12 ; 
Dec. Dig. § 8.* 

For other définitions, see Words and Phrases, vol. 7, pp. 5939-5951.] 

5. Inteknal Revenue (§ 8*) — War Revenue Act — Personal Property. 

ïhere is no fonndatlou for an assuniption, relative to the question of 
the meaning of "Personal property" in War Revenue Act June 13, 1898, 
c. 448, § 29, 30 Stat. 464 (U. S. Comp. St. 1901, p. 2307), that there is a 
common acceptation of the terni, distinguished froni its technical mean- 
ing, as excluding leaseholds. 

[Ed. Note. — For other cases, see Internai Revenue, Cent. Dlg. §§ 11, 
12; Dec. Dig. § 8.*] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

x\ction by Edvvin Balclwin, exécuter, against EHzabeth Eidman, 
administratrix. Writ of error to review a judgment of the District 
Court, Southern District of New York (202 Fed. 968), entered upon 
a verdict directed in favor of the défendant in error, who was plain- 
tiff below, against the plaintifï in error, who was the administratrix 
of a collector of internai revenue, in an action to recover moneys paid 
as an inheritance tax under the War Revenue Act of 1898 (Act June 
13, 1898, c. 448, 30 Stat. 448 [U. S. Comp. St. 1901, p. 2286]). Re- 
versed. 

The relevant portions of the War Revenue Act are printed in the 
footnote.^ 

The inheritance taxes which were paid by the défendant in error 
as exécuter of John Daniell and to recover which this action was 

1 "Section 29. That any person or persons having in charge or trust, as 
administrators, executors, or trustées, any legacies or distributive shares 
arising from Personal property, where the whole amount of such Personal 
property as aforesaid shall exceed the sum of ten thousand dollars in actual 
value, passing, after the passage of this act, from any person possessed of 
such property, eitlier by will or by the intestate laws of any state or terri- 
tory, or any Personal property or interest thereiu, transferred by deed, grant, 
bargain, sale, or gift, made or intended to talie effect in possession or enjoy- 
ment after the death of the grantor or bargainer, to any person or persons, 
or to any body or bodies, politic or corporate, in trust or otherwise, shall be, 
and hereby are, made subject to a duty or tax, to be paid to the Unlte<i 
States. * * * " 

♦For other cases see same toplc & S nitmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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brought against the collector of internai revenue were assessed against 
certain leasehold interests — Sailors' Snug Harbor leases — belonging 
in his lifetime to said John Daniell and constituting a part of the 
residuary estate which passed under his will to his sons. 

A. S. Pratt, Asst. U. S. Atty., of New York City, for plaintifF in 
error. 

F. S. Fisher, of New York City (William H. Wadhams, of New 
York City, of counsel), for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge. [1] The question in this case is whether 
the leasehold interests came within the phrase "legacies or distributive 
shares arising from personal property" in the provision of the War 
Revenue Act already quoted. And as we think that the words "legacies 
* * * arising from personal property" meant only that the property 
passing should be personal, the question may be narrowed to this: 
Were thèse leaseholds personal property within the act?^ 

[2] The War Revenue Act did not define the term "personal prop- 
erty" which it employed. It used, however, a term well known in the 
common law and which, in the absence of a statutory définition must 
be defined according to the common law. While there is no national 
common or customary law, still in interpreting acts of Congress as 
well as state statutes resort must be had for the définition of terms 
to the System from which our judicial ideas and légal définitions were 
derived. As said by the Suprême Court in Keck v. United States, 172 
U. S. 434, 19 Sup. Ct. 254, 43 h. Ed. 505, in interpreting the terms 
of a fédéral statute: 

"That term had a well underatood import at eoinmon law, and in the ab- 
.sence of a particularized définition of Its signifleance in the statiite creating 
it, resort must be had to the common law for the purpose of arriving at the 
meaning of a word." 

[3] Now it is elementary that at common law personal property 
included leasehold interests in land. Such interests were estâtes less 
than the freehold and passed to the exécuter. Consequently a statute 
taxing Personal property passing by legacy, taxes leaseholds so pass- 
ing and the taxes in question were properly collected unless there be 
something in the origin and history of this statute which may be said 
to read into it a statutory définition contrary to the common law. 

[4] The War Revenue Act of 1898 was undoubtedly modeled upon 
the act.of 1864 (Knowlton v. Moore, 178 U. S. 41, 20 Sup. Ct. 747, 
44 h. Ed. 969) and if we could find in the latter statute a définition of 
the term "personal property" or a définition of the term "real estate" 
which would by exclusion define it, it would go a long way toward 

2 We are unable to adopt the conclusion of tlie trial judge that spécial sig- 
nifleance should be attached to the words "arising from" as importing that 
the ultimate source of a legacy must be found in personal property. If that 
which constitutes the legacy or distributive share is personal property, we 
think that it eomes within the act uotwithstauding that such property may in 
a sensé be said to grow out of real estate. 
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convincing us that a particularized définition of the term should be 
adopted. But the act of 1864 (Act June 30, 1864, c. 173, § 126, 13 
Stat. 287) merely defines real estate as f ollows : 

"The tenu 'real estate' shall inelude ail lands, tenements, and heredita- 
ments, corporeal and incorporeal." 

This, however, is merely the bringing together of two common law 
phrases which are substantially co-extensive. If leaseholds are not 
"real estate" they are not "lands, tenements or hereditaments." And it 
is unquestionable that at common law they were neither. No light, 
then, is thrown upon the subject by the act of 1864 standing by itself. 
It is insisted, however, that a step further back should be made and 
that as the act of 1864 was to some extent taken from the earlier Eng- 
lish Succession Duty Act and as that act does contain spécifie défi- 
nitions resort should be had to them. And it is true that the Eng- 
lish statute does define the term "real property" as including lease- 
holds and the term "personal property" as excluding them. But the 
difficulty is that while the act of 1864 undoubtedly borrowed some 
provisions from the English statute, it did not adopt or refer to thèse 
définitions. And it would only hâve been by adopting or referring 
to them that a statutory définition classifying leaseholds otherwise 
than at common law could hâve been brought into the act of 1864 and 
through it into the act of 1898. We find nothing in the origin or 
history of the statute to warrant us in holding that the term "per- 
sonal property" — a technical term — does not incIude ail that the lan- 
gUage of the law places within it. 

[5] The argument that Congress must hâve used the term "per- 
sonal property" according to the common acceptation of its meaning 
and not technically, involves an assumption that there is a common 
acceptation as excluding leaseholds. This there is no foundation for 
making. So far as we can see Congress chose to employ in a statute 
without définition a well known common law phrase and there is no 
reason for avoiding, or right to avoid, the conséquences. 

The judgment of the District Court is reversed 



TJNITED STATES v. NIPISSING MINES CO. 

(Circuit Court of Appeals, Second Circuit. June 18, 1913.) 

No. 191. 

1. Interxal Revenue (§ 9*)— Cobpobation Tax — "Ooing Business." 

Corporation Tax Law (Act Aug. 5, 1009, c. 6) § 38, 36 Stat. 112, 117 
(U. S. Comp. St. Supp. 1911, pp. 946-951), provldes that evei-y corporation, 
joint-stock Company, or association organized for profit and havlng a cap- 
ital stock represented by shares shall pay an annual excise tax with re- 
spect to the carrying on or dolng business by such corporation, joint-stock 
Company, or association. Hcld that, where défendant corporation was 
organized to own the stock of a mlning conipany, and had no assets ex- 
cept such stock, a small amount in bank and office furniture, etc., and 
dld nothing other than receive divldends from the operatlng company 

»For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and distrlbute them as such amoiig its own stockliolders, it was not "do- 
Iiig business" within the act and was not subject to the tax. 

[Ed. Note.^For other cases, see Internai lieveniie, Cent. Dig. §§ 13-28; 
Dec. Blg. § 9.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2155-2100; 
vol. 8, pp. 7040, 7011.] 

2. United States (§ 130*) — Set-Ofï— Claims Aoaikst Government — Stat- 

UIES. 

Rev. St. § 951 (U. S. Comp. St. 1901, p. 695), allowing set-offs when 
clairas liave been preseuted to accountiug oificers agniust the United States, 
does not autliorize a judgment for an éxcess agaiust the goverument. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 118; Dec. 
Dig. § 130.*] 

3. Courts (§ 426*) — Fédéral Courts — Jurisdiction — Countekclaim Against 

United States. 

Tuclcer Act March 3, 18S7, c. 397, 24 Stat. O."..") (U. S. Coirip. St 1901, 
p. 3635), giving to fédéral district courts jui'isdiction over certain suits 
against the T'nited States, refers to original suits, prescribing a procé- 
dure inconsistent with Its use as the basis of a coiinterelaira, and does 
not permit a recovery of deiuands against the United States on counter- 
claiins. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1131; Dec. Dig. 
§ 420.*] 

In Error to the District Court of tlie United States for the South- 
ern District of New York. 

Action by the United States against the Nifiissing- Mines Compan)' to 
recover a corporation tax. Judgment (202 Fed. 803) dismissing the 
complaint on the mcrits and avvarding the défendant an afifîrmative 
judgment upon a counter claim in an action brought to recover a tax 
assessed under the Corporation Tax Law (Act Aug. 5, 1909, c. 6, 36 
Stat. 112-117 [U. S. Comp. St. Supp. 1911, pp. 946-951]) the par- 
ticularly relevant provision of which follovv-s : 

"That every corporation, joint stock company or association, organized for 
profit and having a capital stock represented by sliai'es, and every iusurance 
company, * * • shall be subject to pay aimually a spécial excise tax 
with respect to the carrying on or doing busbiess by such corporation, joint 
stock company or association. * * * " Section 38. 

The défendant is a corporation organized under the laws of Maine 
and is the owner of ail the shares of the capital stock of Nipissing 
Mining Company, Limited, a corporation under the laws of Canada. 
The défendant is called in tlie record the holding company and the 
Canadian corporation is called the operating company. The stock of 
the operating company constitutes "practically the sole assets of the 
holding company [the défendant] its only other assets being a small 
amount in bank, office furniture and trifling matters." The charter 
of the défendant is not printed in the record but there is nothing to 
show that it has ever done any other business than to receive dividends 
f rom the operating company and to distribute them as dividends among 
its own stockholders. 

While the afïairs of the défendant and the operating company are 
closely connected and they hâve officers in common there is nothing 

*For other cases see same topic & § nujieee in Dec. & Am. Digs. 1307 to date, & Rep'r Indexes 
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in the record to warrant the ignoring of the distinct corporate exist- 
ence of each corporation or the treating^ of them as doing any other 
business than that which they are actually shown to do. 

Judgment dismissing the action aiifirmed, and judgment for défend- 
ant on the counter claim reversed. 

Henry A. Wise, U. S. Atty., and A. S. Pratt and Frank M. Roosa, 
Asst. U. S. Atty s., of New York City. 

Green, Hurd & Stowell, of New York City, for défendant in errer. 

Before COXE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). [1] The 
primary question in this case is whether the défendant corporation is 
"carrying on or doing business" within the meaning of the Corporation 
Tax Law. If it is not, it is not subject to the tax. In that case it is 
quite immaterial how its income should be determined. The judgment 
dismissing the complaint would be correct although the ground would 
be différent. 

In our opinion the very récent décision of the Suprême Court in 
McCoach V. Minehill, etc., R. Co., 228 U. S. 295, 33 Sup. Ct. 419, 57 
h. Ed. — (decided April 7, 1913), is décisive of this case. In that case 
it was held that a railroad company which had leased its road to an- 
other corporation was not "doing business" as a railroad company not- 
with standing that it received and distributed the rentals from its lease, 
maintained its organization and held itself ready to exercise its powers 
and franchise and to résume possession when entitled thereto. Certain- 
ly the Minehill Company did as much corporate business in respect 
of its railroad interests as the défendant did in respect of its stock- 
holding interests. But if there were nothing more to the Minehill Case 
than that which bas been outlined it might be possible to distinguish it 
upon the ground that the Corporation Tax Law does not contemplate 
double taxation in regard to the same business; the lessee company 
there being really the one "doing business" with respect to the leased 
road and subject to the tax — a situation not analogous to that existing 
in the présent case. But the Minehill décision goes further. The 
Minehill Company in addition to its leased railroad had a considérable 
amount of personal assets in the form of investments from which it 
derived an annual income. This it kept on deposit and distributed to 
its stockholders in the form of dividends. No other corporation did 
anything with respect to thèse transactions and the question was 
whether they constituted "doing business" within the statute. The 
Suprême Court held, after reviewing its earlier décisions that "the 
receipt of income from property or investments by a company that is 
not engaged in business except the business of owning the property, 
maintaining the investments, collecting the income and dividing it 
among its stockholders" did not constitute "doing business" within the 
meaning of the law. The substance of the décision was that the re- 
ceipt of the ordinary fruits incident to the ownership of property is 
not the doing of a corporate business. 

That which the Minehill Company did with respect to its investments 
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was what the défendant did. We are unable to see that it was engaged 
in any other business than that of ovvning property — shares in another 
corporation — collecting the dividends, and distributing its income 
among the stockholders. That is what the record shows and, as al- 
ready stated, we see nothing to justify disregarding the distinct cor- 
porate existences. Nothing fraudulent is claimed and we see no dis- 
tinction — 80 far as the purposes of this tax statute are concerned — 
between holding ail the shares of one corporation and fewer shares 
of différent corporations or between holding corporate shares and 
owning other personal property. If the operating company owes more 
taxes than it lias paid presumably they can be collected from it. 

[2, 3] For thèse reasons we are of the opinion that the complaint 
was properly dismissed upon the merits. The affirmative judgment 
against the United States upon the counter claim cannot, however, be 
permitted to stand. Section 951 of the Revised Statiites (U. S. Comp. 
St. 1901, p. 695) allows set-offs when claims hâve been presented to 
accounting officers, but this statute does not authorize a judgment for 
an excess against the government. United States v. Eckford, 6 Wall. 
484, 18 ly. Ed. 920. Moreover, in our opinion, the Tucker Act of 
1887 which gives the District Courts jurisdiction over certain suits 
against the United States, is not broad enough to permit the recovery 
of demands upon counter claims. We think that that statute refers 
to original suits and prescribes procédure inconsistent with its use as 
the basis of a counter claim. 

The judgment in so far as it directs a recovery against the United 
States is reversed : otherwise it is affirmed. 



MOXIE CO. V. DAOUST. 

(Cimiit Court of Appeals, First Circuit. July 11, 1913.) 

No. 1,000. 

1. ïbade-Makks and ïkade-Xames (§ 70*) — Tjxlawfui, Compétition — Moxie. 

Complaiiiaiit widely advei'tised and sold a beverage called "Moxie" in 
bottles of a dlstinctiye size and shape. Défendant put out a eompetiug 
beverage of a siniilar color, called "Bo-La," in a similar bottle; the re- 
semblance of the bottles being so close that defendant's beverage would 
appear to the casual Inspection of a customer to be a "Moxie" bottle, and 
the siuiilarity being such as to facilitate its substitution for "Moxie" 
without détection by the customer. There was évidence that niany re- 
tail dealers, when asked for "Moxie," had served "Bo-La" from "Bo-La" 
bottles, though defendant's bottles were differently stamped and labeled ; 
the différence, however, beiug insufficient to destroy the gênerai simi- 
larity of appearance. Éeld, that defendant's use of bottles in such close 
slmilarity to complainant's bottles asslsted in the fraudulent use by un- 
•scrupulouR dealers and constituted unlawful compétition, which complain- 
ant was entitled to restrain. 

[Ed. Xote. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 70.*] 

2. Tba!)e-Mabks and ïbade-Names (§ 84*)^SiMiLAB Packages — Défenses. 

Where défendant produeed and sold a beverage of the same cbaracter 
and kind as coraplninaut's beverage, and adopted a bottle of novel and 

'For other cases see same topic & § nuiiber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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distinctive shape, resembling eomplainant's bottles, so that defendant's 
beverage could be and was sold by unscrupulous dealers when eomplain- 
ant's was called for, It was no défense to a suit for unlawful compétition 
that défendant, after adoi>ting a similar bottle, bad done ail in h) s power 
to destroy the similarity, which he was unsuccessful in doing, siuce he 
had no right to do that which reudered the distinctions necessary, and 
which also rendered them futile. 

[Kâ. Note. — For other cases, see Trade-Marks aud Trade-Names, Cent. 
Dig. §§ 03, 97; Dec. Dig. § 84.* 

Unfair compétition in use of trade-niark or trade-name, see notes to 
Scheuer v. Miller, 20 O. C. A. 165 ; Lare v. Harper & Bros., 30 C. C. A. 
376.] 

Appeal from the District Court of the United States for the Dis- 
trict of New Hamphire; Edgar Aldrich, Judge. 

Suit by the Moxie Company against Daniel Daoust. From a judg- 
ment for défendant (197 Fed. 678), complainant appeals. Revcrsed and 
remanded, with directions. 

Oliver Mitchell, of Boston, Mass., for appellant. 

P. H. Sullivan and Branch & Branch, ail of Manchester, N. H., 
for appellee. 

Before DODGE, Circuit Judge, and BROWN and HALE, Dis- 
trict Judges. 

BROWN, District Judge. The Moxie Company makes and sells 
a beverage well known as "Moxie." Daoust is a manufacturer of 
beverages, at Manchester, N. H., and makes a beverage quite similar 
in color and taste, which he calls "Bo-La." This is put up in bottles 
which, in size and shape, closely resemble the Moxie bottle, which is of 
a distinctive shape for many years associated with the beverage "Mox- 
ie." Thèse bottles were manufactured to order for Daoust. When 
used for dispensing the beverage over a counter, the resemblance of 
the bottles is so close that the Bo-La bottle would appear to the casual 
inspection of a customer to be a Moxie bottle. 

The similarity of the beverages in color and in taste, together with 
the similarity of the bottles, facilitâtes the substitution of the Daoust 
beverage for Moxie without détection by the customer. 

The Moxie Company bas produced évidence to the effect that many 
retail dealers, when asked for Moxie, hâve served Bo-La from Bo- 
La bottles. 

We think it clear from the record that the use of this bottle facili- 
tâtes f raud by unscrupulous retail dealers, and that Daoust is deriving 
a profit fom the fact that his beverage is in many instances fraudu- 
lently substituted for Moxie. 

No satisfactory explanation is given by Daoust for ordering his 
bottles to be made in such close resemblance to the Moxie bottle, and 
we seé no legitimate reason why Daoust, in marketing a beverage 
so similar to Moxie in color and taste, should choose also to adopt a 
container so closely resembling that of the Moxie Company, thus in- 
creasing the chance of déception. 

•For other cases see same topic & § kumbbe in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[1] There is the usual stress placed upon points of différence in 
labels, blown into the glass and affixed thereto, in caps, etc. ; but dif- 
férences which do net destroy tiie gênerai similarity of appearance 
to the ordinary purchaser are of no conséquence and need not be dwelt 
upon. Uniess the différences shown are such as to destroy the sub- 
stantial similarity of the articles for the purposes of ordinary use, they 
fall short of a défense. 

Both from our own inspection and froni the évidence in the record 
we are satisfied that the resemblance is such as tends to mislead pur- 
chasers, and we find nothing in this record which justifies a dealer in 
putting forth a package which, under ordinary conditions of use, is 
so apt to deprive the Moxie Company of sales, and to induce sales 
of Daoust's beverage. 

Counsel for Daoust insist that he is not responsible for the fact that 
tricl<y retailers represent his manufacture as that of the Moxie Com- 
pany, provided he has donc his légal duty in distinguishing his' prod- 
uct. If, however, lie chooses, without necessity, to imitate in gên- 
erai appearance the complainant's package, he does not perfonn his 
légal duty of distiiiguishing his product by mailing différences which 
leave unimpaired the gênerai resemblance. 

The question is of similarity in essentials. This similarity could 
easily hâve been avoided by ordering a bottle of size or shape différ- 
ent from the Moxie bottle, or by a change in color of the beverage. 
See Coca-Cola Co. v. Gay-Ola Co. (C. C. A.) 200 Fed. 720, 724, 725. 
It is suggested that the latter is impossible, but little weight can be 
given to such a suggestion or to Daoust's évidence as to the impossi- 
bility of doing so. 

[2] If the confusion is caused by the gênerai appearance, the bur- 
den is upon Daoust to see to it that ultimate fraud does not resuit. 
Though Daoust has a right to use a bottle like the Moxie bottle, and 
to make a beverage that resembles in taste or in color the complain- 
ant's beverage, he has no right to use thèse things in that spécial com- 
bination in which the complainant uses them, if that has become a dis- 
tinctive combination distinguishing the complainant's article. 

The whole argument that by labels in and upon the glass he has 
done ail that he could do to distinguish the bottle rests upon a false 
assumption ; i. e., that he had a right to adopt the same package, pro- 
vided that, a^ter adopting it, and while continuing to hold it in use, 
he did ail in his power to destroy the similarity, though he was un- 
successful in doing so. 

The complainant cuts under this by saying that the défendant had 
no right to do that which rendered thèse distinctions necessary, and 
which also rendered them futile. 

The decree of the District Court is reversed, and the case is remand- 
ed to that court, with directions to enter a decree for the complainant 
for an injunction and for further proceedings consistent with this 
opinion, and the appellant recovers its costs of appeal. 
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MOXIE CO. V. BAGOTAX. 

.Circuit Court of Appeals. First Circuit. July 11, 1913.) 

No. 1,007. 

Appeal from the District Court of the United States for the Dis- 
trict of New Hampshire ; Edgar Aldrich, Judge. 

Suit by tlie Moxie Company against Hachig John Bagoian. Decree 
for complainant for less than the relief demanded (197 Fed. 680), and 
it appeals. Affirmed. 

Oliver Mitchell, of Boston, Mass., for appellant. 
John M. Stark, of Concord, N. H., for appellee. 

Before DODGE, Circuit Judge, and BROWN and HALE, Dis- 
trict Judges. 

PER CURIAM. The bill in this case charges that the défend- 
ant Bagoian — 

"bas fraudulently solcl to ultimate con.snmers upon a call for Moxie a bev- 
erase iiot inade by your orator, but liaving the distinctive peculiarities of 
eolor and flavor of Moxie, put up In bottles of exactly tlie same size and 
.shape as your orator's Moxie bottles, branded and desiprned as to represent 
a Visual appearance substautially identical with your orator's bottle of Moxie, 
and bas displayed your orator's sigus at bis (the defendaut's) place of busi- 
ness, bearing the word 'Moxie,' as a représentation that your orator's bev- 
erage was on sale, when in fact it was not, thereby inducing the public to 
approach and enter the défendants place of business in the expectancy of 
obtaining Moxie upon calling for it, ail of which acts were false, and fraudu- 
leut, damaging to your orator's business and good wlll and the réputation 
of your orator's product." 

The master to whom the case was referred reported: 

"I find it is more probable than otherwise that neither the défendant nor 
his servants sold Bo-La to the complainant's witnesses. nor to any other 
meniber of the public, as and for Moxie, upon a call for Moxie." 

We are of the opinion that, upon the présent record, this finding of 
fact must stand, and that, in the absence of any showing of past 
fraudulent substitution, the complainant, under the présent bill, is not 
entitled to any broader relief than was granted by the District Court. 

The decree of the District Court is affirmed, and the appellee re- 
covers his costs of appeal. 



ALLEGAR v. AMERICAN CAR & FOUNDRY CO. 

(Circuit Court of Appeals, Third Circuit. June 2, 1913. Rehearlng Denied 

July 2, 1913.) 

No. 1,706. 

Mastek and Servant (§ 92*) — Mastee's Liabilitt fob Injuey to Sekvant — 
Négligence of Physiciak. 

An employer cannot be held liable for an injury to an employé, a!- 
leged to hâve been caused by négligence of a physician in a public hos- 

•For other casea see same topic & S number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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pltal to which the employé was taken wlth a broken leg by other em- 
ployés over bis objection, where It Is not shown that they were author- 
Ized to do so by tbe employer, or that it employed the physiciaii who there 
treated bim. 

[Ed. Note. — For other cases, see Master and Serrant, Cent. Dig. § 143; 
Dec. Dig. § 92.*] 

Gray, Circuit Judge, dissenting. 

In Error to the District Court of the United States for the Middle 
District of Pennsylvania ; Chas. B. Witmer, Judge. 

Action at law by David Allegar against the American Car & Foundry 
Company. Judgment for défendant, and plaintiff brings error. Af- 
firmed. 

For opinion below, see 198 Fed. 447. 

Paul J. Sherwood, of Wilkes-Barre, Pa., for plaintiff in error. 
Sprout & Cupp, of Williamsport, Pa., for défendant in error. 
Before GRAY. BUFFINGTON. and McPHERSON, Circuit 
Judges. 

BUFFINGTON, Circuit Judge. In the court below, David Allegar, 
a citizen of Pennsylvania, and an employé of the American Car & 
Foundry Company, a corporate citizen of New Jersey, brought suit 
against that company to recover damages sustained by him through 
its alleged négligence. At the conclusion of the plaintiff's testimony, 
the court gave binding instructions in defendant's favor. His reasons 
therefor the judge subsequently put of record in refusing a new trial, 
viz. : 

"The plaintiff's leg was broken on August 20, 1911, about 3 o'clock in the 
morning, wbile engaged at work at the defendant's Works at Berwiek. The 
defendant's employés, immediately after the accident, took the plaintiff to 
the company's emergency hospital, and from thence to the public hospital of 
Berwiek for médical and surgical aid. The plaintiff says that he protested 
against being so taken, and requested to be earried to his home, a quarter of 
a mile away, and there hâve the services of his own physician, living some 9 
or 12 miles distant. His limb was set and. treated at the public hospital by 
a ijhysician, and, after remainlng there a short time, he was taken to his home. 
The limb at présent shows some deformlty and occasions suffering. It ap- 
pears that whatever was done at the time the plaintiff was taken to the pub- 
lic hospital was prompted by the purest motives of charity and intended for 
the plaintiff's own comfort and personal benefit. It has not been made to 
appear that there was négligence in the sélection of the place and the means 
for treatment of the plaintiff. Nor is négligence to be inferred from the prés- 
ent condition of the plaintiff's leg. This may bave resulted from the physi- 
cian's negUgence, even though due care was exercised in his sélection. That 
it was the lack of due care in the employment of a prudent physiciau, occasion- 
ing the suffering, was not made to appear. Even where it is shown that an 
employer undertakes as a pure matter of charity to furnish médical treatment 
to sick or injured employés, due care need ouly be exercised in th« employment 
of a prudent physician. The employer is not liable beyond this for the négli- 
gence of the physician employed. Then again there is no évidence warranting 
the jury in finding that tlie plaintiff was treated by the doctor in charge at 
the public hospital at the request or by consent of the défendant. ïoo much 
has Deen left for iuference. Where the charge of négligence is relied on for 
recovery, as in this case, ^t must be elearly shown that the one called upon 
to ahswer has been at fault. In this the plaintiff has failed, alnd the motion 
for a new trial is denied." 

*For other cases see same toplc & § kdmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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On entry of judgment, plaintiff siied out this writ, assigning as 
error the giving of binding instructions by the court in defendant's 
favor. 

Under the évidence and the pleadings in the case, we are of opinion 
the court committed no error. The statement of claim, after reciting 
plaintiff was rendered helpless by the breaking of his leg, that he re- 
quested to be taken to his own home for treatment by his own physi- 
cian, and that his request was denied, then charges that lie was taken 
forcibly and against his will and placed "under the médical care and 
treatment of a physician in the employ of said défendant." It then 
charges that, "défendant having so assumed and undertaken the care 
and treatment of said plaintiff against the will of said plaintiiï as 
aforesaid, it then and there became and was the duty of said défend- 
ant to use due and reasonable care in the treatment and setting of said 
injured and broken limb," and avers that défendant negligently set the 
bones of the broken leg, causing permanent lameness. 

After careful examination, we find the évidence was not sucli as to 
warrant the submission of the case to the jury on the issues thus 
made. The évidence f ails in two regards : First, there was no suffi- 
cient évidence to make the défendant responsible for the plaintiff being 
taken to the public hospital ; and, second, there was no sufficient évi- 
dence to show that the physician who treated the plaintiff in such 
public hospital was in defendant's employ. The facts shown are that 
the plaintiiï's leg was broken in the middle of the night, and he was 
at once carried to the Emergency Hospital, which was on the defend- 
ant's premises. For his being taken there we may assume the défend- 
ant was responsible ; the proof being that Patterson, the foreman, 
said "he would take me to the Emergency Hospital — that was the com- 
pany's order." There was no physician in attendance at the Emer- 
gency Hospital, and the plaintiff's own physician lived some eight or 
nine miles away. The plaintiff" then asked to be taken to his home 
and hâve his own physician treat him. 

At this point it will be observed that, while the statement avers he 
was thereafter taken to the public hospital against his will, this taking 
to such public hospital is not the injury he complains of, and for 
which he seeks damages. The wrong he charges, and for which he 
seeks damage, is that when so taken to the public hospital he was 
taken charge of and treated by the défendant company in the person 
of its agent, Dr. Rutter. But the case is barren of any proof that the 
défendant company authorized or empowered any one to take him to 
the public hospital. It is true the company made, and very properly 
so, an order that ail injured persons should be taken to its Emergency 
Hospital, but this humane and express authorization to its agents and 
employés did not carry with it an implied authority to carry an in- 
jured and conscious man elsewhere against his protest. The déléga- 
tion of spécifie powers to agents does not imply or confer power to 
bind the principal generally (Beal v. Express Co., 13 Pa. Super. Ct. 
143), and especially so where the power alleged to be conferred by 
implication is tortuous. The burden of proving the scope of an agency 
is on him who affirms it (Beal v. Express Co., supra), and we are of 
opinion that this burden bas not been met by the plaintiff's proof. 
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So, also, in regard to the agency o£ Dr. Rutter, for wliose alleged 
négligent treatment at the hospital it is souglit to hold the défendant 
responsible. It was not shown whetlier lie was or was not one of 
the hospital's stafï, nor did the proof establish any employment of 
such physician by the défendant. Beyond the suggestion impiied in 
some witnesses referring to him as the "company doctor," there was 
no proof on that subject. It should also be noted that, while the in- 
jured man at first asked to be taken home and hâve bis leg set by bis 
own physician, there is no proof that, when Dr. Rutter subsequently 
treated him at the Bloomsburg Hospital, he called bis attention to such 
désire. By bis own account the plaintiff seems, after he reached that 
hospital, to bave accepted Dr. Rutter's ministration without objection 
or suggestion of either calling in his own physician or of being taken 
home. 

In view of the proofs, or rather the lack of proofs, we find no error 
in the court below in giving binding instructions for the défendant. 

GRAY, Circuit Jtidge, dissents. 



TJNTÏKD STATKS v. ATLANTIC FRUIT CO. 

(Circuit Coiut ol' Appcals, Second Circuit. June J.8, 1913.) 

No. 230. 

Aliens (§ 58*) — Immigration — Statutes — "Fine" — Civil Action — IIi^covert. 

Act Mtu'cli 3, 1803, c. 200, § 8, 27 Stut. 570 (TJ. S. Comp. St. 1001, p. 
1303), requires steamship transportatiou coiupanies iiiiporting alien Im- 
migrants to keep posted in offices of toreisn ticket agents a copy of the 
laws of the United States relevant to huniigratlon, printed in the lau- 
guage of the couutry and exposed to view. It alKO re(iulres agents selliiig 
tickets to persons contemplating entering the United States to call atten- 
tion to such laws, and provides that for a violation of the act, or for 
failure to file a certitlcate of performance, or in case of filing a false 
cei'tificate, the company shall pay a "fine," not exceeding .f500, to be re- 
covered In a proper United States court, which fine shall he a lien on 
any vessel of said company or owner found in the United States. Held. 
that the word "fine," as so used, should he treated as the équivalent of 
the word "penalty," whether the aniouiit be certain or uncertaln, and 
that the fine or penalty imposed by the act was recoverable in a civil ac- 
tion by the United States ; the governnient not being limited to the en- 
forcement of the statute by crimlnal proceedings. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. g§ 113, 114; Doc. 
Dig. § 58.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2811-2813.] 

Ward, Circuit judge, dissenting. 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action by the United States against the Atlantic Fruit Company. 
From a judgment dismissing the complaint, the United States brings 
error. Reversed. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Repr Indexes 
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Writ of error to review a judgment of the District Court, Soutlicrn Dis- 
trict of New York, dismlssing the coniplaint in a civil action brouslit by the 
government to recover the amount of fines alle^ed to hâve been luciirred hy 
the défendant for falling to comply wlth the provisions of section 8 of the 
act of March 3, 1893 (27 Stat. 570 [U. S. Comp. St. 1901, p. 1303]), which 
reads as foUovvs : 

"ïhat ail steamshlp or transportation companies, and other owners of ves- 
sels, regularly engaged In transportlng alien Immigrants to the United States, 
shall twice a year file a certificate with the [Secretary of Commerce and 
Labor] that they hâve furnished to be l^ept conspicuously exposed to view 
lu the oiHce of each of their agents in foreign countries authorized to sell 
immigrant tickets, a copy of the law of March thlrd, eighteen hundred and 
ninety-one, and of ail subséquent laws of this country relative to immigra- 
tion, printed in large letters, in Uie language of the country where the copy 
of the law is to be exposed to view, and that they hâve instructed their agents 
to call the attention thereto of persons contemplating immigration before 
selllng tickets to them ; and in case of the failure for sixty days of any such 
Company or any such owners to file such a certificate, or in case they file a 
false certificate, they shall pay a fine of not exceedlng flve hundred dollars, 
to be recovered in the proper United States court, and said fine shall also 
be a lien upon any vessel of said company or owners found within the United 
States." 

The District Court dismissed the coniplaint upon the ground that a civil 
action does not lie for the recovery of the fines in question and the govern- 
ment has brought this writ of error. 

Henry A. Wise, U. S. Atty., and A. S. Pratt, Asst. U. S. Atty., both 
of New York City. 

R. J. M. Bullovva, of New York City (James A. Fechtig, Jr., of New 
York City, of counsel), for défendant in error. 

Before LACOMBE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The real 
question in this case is whether a civil action can be maintained for the 
recovery of the fines prescribed by this statute. It is not material 
whether a criminal prosecution could also be instituted. A civil rem- 
edy may exist without being exclusive. 

There are two lines of authorities leaditig up to this question. One 
fine holds that while the word "fine" ordinarily implies a criminal pro- 
ceeding it may when the amount is fîxed and definite be treated as an 
équivalent of the word "penalty" and afïord the basis for a civil action. 
Another line supports the proposition that when a statute imposes a 
penalty indefinite in amount a civil suit may be brought for its recov- 
ery. But we are referred to no authority which goes quite to the ques- 
tion hère and holds that a fine which is uncertain in amount may be 
sued for civilly. 

But we think there is nothing in principle which prevents the step 
further. The word "fine" is not treated as the équivalent of the word 
"penalty" because the latter implies definiteness or certainty but be- 
cause the courts find in particular cases that no distinction should be 
drawn between the words as describing a statutory pecuniary liability. 
So while there may be a doubt whether an action of debt will lie for' 
the recovery of a penalty uncertain in amount there can be no question 
that a civil action of some kind will lie. And as it is unnecessary for 
this case to classify civil actions we are not required to détermine 
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whether the partiailar one should be regarded as foiinded îii contract 
or in tort. 

We think it altogether the better view that the word "fine" maj' in 
some cases properly be treated as the équivalent of the word "penalty" 
whether the amount be certain or uncertain and that a civil action may 
be brought for the recovery. No reason is apparent why the govern- 
ment should always be compelled in such cases to resort to the coni- 
paratively harsh course of a criminal proceeding when the milder pro- 
cess of a civil suit may be adéquate for the protection of ail rights. 
The différent degrees and methods of proof may in some cases require 
an interprétation that the criminal procédure is imperative, but it is our 
opinion that such interprétation is not always necessary and that the 
présent case should be determined upon the particular provisions of the 
statute. 

The act in question provides that steamship companies and other 
owners of vessels failing to comply with ils provisions shall "pay a 
fine of not exceeding five hundred dollars to be recovered in the proper 
United States court and that said fine shall also be a lien upon any ves- 
sel of said company or owners found within the United States." It 
will be observed that the failure to obey the act is not described as an 
offense or misdemeanor. No référence is made to any criminal pro- 
cédure. The statute does Tiot even go so far as to provide that a vio- 
lation shall be "punished" l)y a fine. It states that the fine shall be "re- 
covered"— a term applicable rather to a civil than to a criminal action. 
The government does not recover fines in criminal proceedings. It 
procures their infliction as punishment. Moreover the provision that 
Ihe fine shall constitute a lien on the vessel seems indicative of an in- 
tention to make the fine a civil rather than a criminal judgment. Up- 
on the whole, we think tliat, in the absence of a spécifie statutory rem- 
edy, a civil action may properly be brought for the failure to comply 
with the provisions of the statute. Whether a criminal proceeding may 
also be instituted need not now be determined. 

There is error and the judgment of the District Court is reversed. 

WARD, Circuit Tudge. (dissenting). The District Judge dismissed 
the complaint on the ground that a civil action does not lie tb recover 
a fine. The act prescribes nothing as to the mode of procédure except 
that the fine is to "be recovered in the proper United States court, and 
said fine shall also be a lien upon any vessel of said company or own- 
ers found within the United States." The word "fine" is appropriate 
to a criminal proceeding. 19 Cyc. 544. The larger term "penalty" in- 
cludes cither a civil or a criminal liability. The foregoing section cer- 
tainly imposes the performance of a public duty, the omission of which 
would constitute a public offense. If nothing more had been said, the 
party àt fault would be indictable and indeed punishable in no other 
way. The additional provision of a fine seems to me to leave the of- 
fense indictable only. Sutherland on Statutory Construction, § 721 ; 
U. S. V. Cobb (D. C.) 163 Fed. 791, 793. This case arose under the 
Harter Act, which makes the fine a lien upon the vessel. At ail events 
the provision ought to be construed either as civil or criminal. The 
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■opinion of the court intimâtes that perhaps either course may be open 
to the government. 

As the rights of the parties respectively would be very différent, ac- 
cording as an action at law or a criminal prosecution were instituted, I 
think it would be unfair to the défendant to give the government the 
option of proceeding either way. 



NEW YORK & P. R. S. S. CO. v. UNITED STATES. 
(Circuit Court of Appeals, Second Circuit. June 12, 1913.) 

No. 246. 

United States (§ G5*) — Conteacts — Fobji— Validity — Statutes — Breach. 

Kev. St. § 3744 (U. S. Conip. St. 1901, p. 2510), provides that it sliall 
be the duty of the Secretary of War, the Secretary of the Navy, and the 
Secretary of the Iiiterior to cause every contract made by them severally 
on belialf of the government, or by offleers under them appointed to make 
such contracts, to reduce them to writlng and hâve them signed by the 
contraeting parties wlth their names at tlie end thereof. Held, that such 
provision was not nierely for the benefit of the government, but was man- 
datory ; and hence the United States could not recover damages for 
breach of a steamship company's paroi contract to carry coal to Pacific 
ports in accordance with the steamship company's bid, where it refused to 
enter into a contract in writing when tendered. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 48; Dec. 
Dig, § fia.*] 

In Error to the District Court of the United States for the South- 
ern District of New York. 

Action at law by the United States against the New York & Porto 
Rico Steamship Company. Judgment for the United States (197 Fed. 
995) and défendant brings error. Reversed. 

On writ of error to the United States District Court for the South- 
ern District of New York to review a judgment for $11,337.10 in favor 
of the United States, the plaintiff below. The action was tried by the 
court, a jury having been waived by written stipulation. The par- 
ties will be referred to as they appear in the court below, viz., as 
plaintiff and défendant. 

James H. Hayden, of Washington, D. C, and Burlingham, Mont- 
gomery & Beecher and Ray Rood Allen, ail of New York City, for 
plaintiff in error. 

H. Snowden Marshall, U. S. Atty., and Addison S. Pratt and Isaac 
H. Levy, Asst. U. S. Attys., ail of New York City. 

Before LACOMBE, COXE, and WARD, Circuit Judgei 

COXE, Circuit Judge. This action was brought to recover $10,- 
249.20 and interest as damages for the breach of an alleged contract 
by the terms of which the défendant agreed to fvirnish two steamers 
to transport, for the use of the plaintiff, not less than 8,000 tons of 
coal f rom Atlantic ports to San Francisco. It is unnecessary to re- 

•For other cases see same toplc &, 9 numbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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view the testimony in détail, for the reason that the principal ques- 
tion is one of law arising upon undisputed facts. The défendant con- 
tends that there can be no recovery by the plaintiff for the reason that 
no contract existed between them and that the papers relied on are 
nothing more than "the preliminary menioranda made by the parties." 
South Boston Iron Co. v. U. S., 118 U. S. 37, 6 Sup. Ct. 728, 30 L. 
Ed. 69. 

Section 3744 of the Revised Statutes provides as follows: 

"It shall 1)6 the duty of the Seerotary of War, of the Seeretary of the 
Xavy, and of the Seeretary of the Interior, to cauise and reqnire every con- 
tract made hy theni severally on behalf of the f^overnnient, or hy their offi- 
cers iinder them appointed to niake such contraets, to he reduced to writiii,;;. 
and signed by the contracting parties wlth their nanies at the end thereof." 
U. S. Comp. St. 1901, p. 2510. 

It is not pretended that the provisions of this law were complied 
with in the présent case. The negotiations for transporting the coal 
in question were carried on by the Navy Department on one side and 
the défendant on the other. The agreement was not reduced to writ- 
ing and, of course, it was not signed by the parties at the end thereof 
or anywhere else. The language of the statute is so clear and explicit 
that it is not easy to see how there can be any serions question as to 
its meaning. Assuming that it was the intention of the law makers 
that no oral agreement, no matter how clear the proof, should be 
recognized, it is difficult to perceive how they could hâve expressed 
themselves with greater clearness than by directing that every contract 
shall be reduced to writing and signed by both parties with their 
names at the end thereof. But if any doubt as to the interprétation of 
the law existed it was set at rest by the décision of the Suprême Court, 
in Clark v. U. S., 95 U. S. 539, 24 L. Ed. 518. Mr. Justice Bradley, in 
speaking of the law in question hère, says: 

"The Court of Clalms has lieretofore held that act to be mandatory, and 
as requiring ail contraets made with the departments nanied to be in eon- 
formity with it. The arguments by which this view has been enforced b.y 
that court are of great welght, and, in our .iudgnient, conclusive. * ♦ * 
l'erhaps the primary object of the statute was to Impose a restraint upon the 
officers themselves, and prevent them from making reckless engagements for 
the government ; but the considérations referred to make it manifest tliat 
there is no class of cases in whieh a statute for preventing frauds and per- 
juries is more needed than in this. And we think that the statute in ques- 
tion was intended to operate as sueh. It makes it nnhiwful for contracting 
ofiicers to niake such contraets in any other way than by writing signed by 
the parties. This is équivalent to prohihlting any other mode of making con- 
traets. Every man is supposed to know the law. A party who makes a 
contract wlth an oflicer without liaving it reduced to writing is knowingl.v 
accessory to a violation of duty on his part. Such a party aids in the viola- 
tion of the law. We are of opinion, therefore, that the contract itself is af- 
fected. and niust eonform to the requirements of the statute until it liasses 
from the observation and control of the party who enters into it." 

See also St. Louis Hay & Grain Co. v. U. S.. 191 U. S. 159, 24 Sup. 
Ct. 47, 48 L. Ed. 130, in which Mr. Justice Holmes says: 

"Although, no doulit, both parties supposed their agreement binding, the 
Court of Clainis held, and it is not disputed, that the contract was within 
Rev. St. § 3744, and not having been 'reduced to writing, and signed by the 
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contractlng parties with their nanies at the end thereof,' coukl not hâve 
been sued upon if it had not been performed." 

The contention that the statute is made only for the protection of 
the government is, we think, contrary to good law and good morals 
as well. There is nothing in the language of the act to warrant such 
an interprétation. If it had been the intention of Congress to make 
the signature of one of the parties évidence of a contract, it surely 
would hâve so said. Instead of doing so, it says that the writing must 
be signed by the contracting parties with their names at the end there- 
of. We cannot beHeve that it was the purpose of Congress to permit 
the government to enforce, as against the citizen, an oral agreement 
or one partly evidenced by writing, but which violâtes ail the require- 
ments of the statute, and refuse ail relief when a citizen seeks to en- 
force a similar contract against the government. It cannot be that 
the validity of a contract dépends upon whether the party of the first 
part or the second part is seeking to enforce it. Such a construc- 
tion would enable the government, in cases like the one at bar, to 
enforce an unsigned agreement if favorable to it and repudiate it if 
favorable to the other party. We bave nothing to do with the policy 
of the law, whether vi^ise or unwise, we take it as we find it and con- 
strue it according to the obvious meaning of the language employed. 
The question is not what the law should be, but what it is, and that 
question, in view of the interprétation of the Suprême Court, is not 
in our opinion open to doubt. If Congress wishes the agreements 
between the Navy Department and individuals to dépend on oral tes- 
timony, it has only to repeal or modify the statute in question; this 
court can do neither. 

The judgment is reversed. 



DARXELL V. ILLIXOIS CENT. R. CO. et al. 

(Circuit Court of Appeals, Sixtli Circuit. June 3, 1913.) 

Ko. 2,;J81. 

Appeai. and Erkob (§ ,347*)— JtiRisDicTioiv OF Circuit Court of Appe.\i.s— 

ÏIME FOR TaKING PROCEEDINGS FOR KeVIEW — COMPUTATION. 

Under Circuit Court of Appeals .Vct Mardi 3, 18!)1, c. 517, § 11, 26 
Stat 829 (T'. S. Comp. St. 1901, p. 552), re([uirin!ç an appeai to or wrlt 
of error froni sucli court to 1)0 takeii or sued out v,-ithin six nioutlis after 
the entry of the judKutent or decree sought to be reviewed, which require- 
ment is jurisdictlonal. in coniiiutin;,' such six nionths the tin)e of the 
pendency of proceediugs for review in the .Suprême Court, which were 
disniissed for want of jurisdiction, cannot be excluded. 

|Ed. Xote. — For other cases, see Appeai and Lh'ror, Cent Dis ^5 1807- 
1899; Dec. Dig. § 347. '•■ , «■ ss . 

Jurisdiction of Circuit Courts of Appeals in gênerai, see notes to Lan 
Ow Bew V. United States, 1 C. C. A. 6; TJnited States Freehold Laud 
& P^migration Co. v. Gallegos, ,32 C. C. A. 475.1 

In Error to the District Court of the United States for the Western 
District of Tennessee; John E. McCall, Judge. 

•For other cases see same topic & § .numbbk in Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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Action at law by R. J. Dariiell against the Illinois Central Railroad 
Company and the Yazoo & Mississippi Valley Railroad Company. 
Judgment for défendants, and plaintiff brings errer. On motion to 
dismiss for want of jurisdiction. Motion sustained. 

H. D. Minor and C. N. Burch, both of Memphis, Tenn. (B. Lee 
and C. L,. Sivley, both of Chicago, 111., of counsel), for plaintiff in 
error. 

T. K. Riddick, of Memphis, Tenn., for défendants in error. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge. Plaintiff in error brought an action in 
the District Court to recover alleged excessive freight charges. On 
June 30, 1911, the court sustained a demurrer to his déclaration. Con- 
ceiving that the question involved was one of jurisdiction, plaintiff 
took a writ of error returnable to the Suprême Court. That court de- 
cided that the record did not présent a question of the jurisdiction of 
the District Court as a fédéral court, and dismissed the writ of error. 
Darnell v. Railroad, 225 U. S. 243, 32 Sup. Ct. 760, 56 E. Ed. 1072. 
Plaintiff then, and on August 3, 1912, took a writ of error from this 
court. Excluding the time between the allowance and the dismissal of 
the writ of error from the Suprême Court, less than 6 months elapsed 
between the judgment below and the allowance of the présent writ; 
including that time, the total interval was about 13 months. The mat- 
ter is now before us on defendant's motion to dismiss this writ be- 
cause not taken within the prescribed 6 months. 

Inasmuch as it is clear under section 11 of the Court of Appeals 
Act (26 Stat. 829 [U. S. Comp. St. 1901, p. 552]) that we hâve no ju- 
risdiction to entertain a writ of error unless it is sued out within 6 
months after the entry of the judgment sought to be reviewed, the 
sole question hère must be whether, in the computation of that 6 
months, we may exclude the time during which plaintiff was attempt- 
ing to pursue his mistaken remedy in the Suprême Court. To estab- 
lish the right to this exclusion, plaintiff in error relies chiefly upon the 
décisions of the Suprême Court in Ensminger v. Powers, 108 U. S. 
292, 2 Sup. Ct. 643, 27 L. Ed. 732, and Pacific R. R. Co. v. Missouri 
Pacific R. R. Co., 111 U. S. 520, 4 Sup. Ct. 583, 28 E. Ed. 498. In 
Ensminger v. Powers it was held that, in Computing the time limita- 
tion for filing in the Circuit Court a bill of review, that period should 
be excluded during which an appeal had been pending in the Suprême 
Court. The case is distinguisliable from the présent one in two re- 
spects: First, the rule with regard to filing bills of review was a self- 
imposed limitation, and not a fixed and necessar}' condition of the 
statute upon which alone jurisdiction rests; second, the appeal which 
had been taken was authorized, and, as matter of law, unquestionably 
operated to remove the entire case to the Suprême Court, and the 
case rightfully remained in the Suprême Court until dismissed there- 
from for noncompliance with the Suprême Court rules. The jurisdic- 
tion of the Suprême Court was perfect, but it was defeated on condi- 
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tion subséquent; while in cases like the présent the jurisdiction of 
the Suprême Court was always fatally defective because of a missing 
condition précèdent. The same considérations apply to the holding 
in Pacific R. R. v. Missouri Pacific R. R. That was a case in equity 
involving the doctrine of lâches, not a statutory jurisdictional condition, 
and the appeal, the effect of which was considered, had been subject 
to no jurisdictional defect. 

Thèse décisions do not justify us in departing from the strictness 
with which a statutory liniit upon the right to review has alwavs 
been enforced. Crédit Co. v. Arkansas Co., 128 U. S. 258, 9 Sup. Ct. 
107, 32 L. Ed. 448; Williams Co. v. U. S., 215 U. S. 541, 30 Sup. 
Ct. 221, 54 h. Ed. 318; Green v. Eynn (C. C. A. 1) 87 Fed. 839, 31 
C. C. A. 248; Coulliette v. Thomason (C. C. A. 5) 50 Fed. 787, 1 
C. C. A. 675 ; Noonan v. Athletic Club Co. (C. C. A. 6) 93 Fed. 576, 
35 C. C. A. 457; Stevens v. Clark (C. C. A. 7) 62 Fed. 321, 10 C. C. 
A. 379; U. P. R. R. v. Colo. E. R. Co. (C. C. A. 8) 54 Fed. 22. 4 C. 
C. A. 161 ; Connecticut Co. v. Oldendorff (C. C. A. 9) 73 Fed. 88, 19 
C. C. A. 379. The présent case carries some aspects of hardship to 
plaintifif in error, but the latest utterance of the Suprême Court af- 
firms the strict rule of limitation in a case of much greater hardship 
(In the Matter of William J. Dante, 228 U. S. 429, 33 Sup. Ct. 579, 
57 L. Ed. — -, decided April 28, 1913) ; and it may well be the bet- 
ter rule that a party, who is in doubt as to the proper court to which 
to apply for review, should make his décision at his péril, thereby 
occasionally preventing a review which it would be wise to permit, 
rather than that such a party should be allowed to experiment in 
every case and greatly prolong litigation. It would be difficult to 
classify the good faith and excusable mistake from the deliberately 
chosen expédient to postpone the end. At any rate, the statute is 
clear and subject to no exceptions ; and we cannot make exceptions. 

No satisfactory reason is pointed out why a party in such position 
may not protect himself by seeking review in both courts, and main- 
taining both proceedings until in one or the other the jurisdictional 
question is decided. The cases of Columbus Co. v. Crâne Co., 174 
U. S. 600, 19 Sup. Ct. 721, 43 L. Ed. 1102; and Railroad v. Thiebaud, 
177 U. S. 615, 20 Sup. Ct. 822, 44 L. Ed. 911, do not militate againsf 
this practice, because they only hold that a party, having the lawfuf 
right to a review in one court or in another court, cannot hâve both, 
but must stand upon his élection. Where a party has no right of 
choice, his ineffective pursuit of the remedy in the wrong court is 
"not an élection, but an hypothesis." Northern Assurance Co. v. 
Building Association, 203 U. S. 106, 108, 27 Sup. Ct. 27, 51 L. Ed. 
109. But it is unnecessary to décide whether the mistaken and the 
true hypothesis may be resorted to simultaneously. The statute im- 
peratively requires that the right remedy should be invoked vvithin 
the time limited. 

The motion must be granted, and the writ dismissed for lack of ju- 
risdiction. 
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GxlTE CITY MALT CO. v. STEWART et al. 

(Circuit Court of Appeals, Eighth Circuit. June 30, 1013.) 

No. 3,885. 

1. Mecttanics' Liens (§ 93*)^Enforcement — Défenses. 

Where a contract for the construction of a umltiiig r'ant provided that 
the work sliould te donc under the direction of tlie owners, and tliere 
was no évidence tliat tliey were prevented from liaving tlielr wlslies as 
to the dei)tli of tli(^ foundation coniplled vvitli, they eannot défend an 
action to foreclose a uiechanic's lien on tlie ground tliat tlie walls had 
craclied by reason of the insufHcieut depth of the foundation. 

[Ed. Note. — For otlier cases, see Meclianics' Liens, Cent. Dig. § 12-1 ; 
Dec. Dig. § 93.*] 

2. Mechanics' Liens (§ 03*) — Pebsons Entitled — Contractor — Perform- 

ance OF Contract. 

Where tlie contractors for the construction of a building bave sulî.staii- 
tially i>erformed their contract, they are entitled to a inechanic's lien for 
the contract prlce, even though the building is defective. 

fEd. Note. — For other cases, see Meclianics' Liens, Cent. Dig. § 124 ; 
Dec. Dig. § 93.*] 

Appeal from the District Court of the United States for the District 
of Nebraska; Thomas C. Munger, Judge. 

Action by James C. Stewart and others against the Gâte City Malt 
Company. Decree for the plaintiffs, and défendant appeals. Affirmed. 

Frank H. Gaines, of Omaha, Neb. (McGilton, Gaines & Smith, of 
Omaha, Neb., on the brief), for appellant. 

Seneca N. Taylor, of St. Louis, Mo. (S. C. Taylor, of St. Louis, 
Mo., on the brief), for appellees. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

CARLAND, Circuit Judge. This action was brought to foreclose a 
mechanic's lien. A decree of foreclosure was granted, and défendant 
appeals. There are only two assignments of error argued in the brief. 
They are stated by counsel for appellant as follows : 

"1. The évidence shows that the plaintlfC and its agents did not locale and 
construct the pier holes upon whlch the iron pillais rest In accordance with 
the plans aiid spécifications, but wrongly located the pier holes, and then en- 
larged the same beyond the size called for In the plans, with the resuit that 
the coluinns thus wrongly located settled unevenly, causlng cracking o( the 
tloor of the atteniperator rooin and uneven settlement of the piers with respect 
to each other and the walls of the building, and that sucli action was willful 
and deliberate upon the part of the plaintifC, to the great damage of the de- 
fendant. 

"2. That plaintifE and its agents were directed in the location of the walls 
of the building to go to yellow clay or solid ground, but that instead of so 
doing the nortli walls of the building in eontroversy rest upon soft or yield- 
ing ground, whereby, in order to repair the damage, it is necessary to recou- 
struct the building." 

[1] The daim for a lien arose out of the performance of a contract 
entered into August 27, 1906, whereby the appellees agreed with appel- 

"For other cases ,see same toplc & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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lant to furnish the materials and perform ail the work for the érection 
and completion of a malting plant on a parcel of land situated in 
South Omaha, Neb. The malting plant vvas to be erected in accord- 
ance with plans and spécifications prepared by the Saladin Pneumatic 
Malting Construction Company. Article 2 of the contract contained 
this provision : 

"It is understood and agreed by and between the parties hereto that the 
work included in thls contract is to be done under the direction of the said 
owuer." 

Thomas Kimball, an architect, was superintendent of the construc- 
tion of the malting plant and represented the owner and appellant. 
One Heckman, who vvas in immédiate charge of the work, represented 
Kimball. Otto Luebkert, who was in the employ of the malting con- 
struction Company, prepared the plans for the malting plant, which 
plans were a retracing of plans prepared for a malting plant erected in 
Winnipeg for the Canada Malting Company. On account of the pos- 
sible différence in soil between South Omaha and Winnipeg, the plans 
and spécifications furnished for the malting plant at Omaha did not 
specify the depth to which the foundation walls should be placed be- 
low the surface of the ground. The depth to which said walls should 
be placed in the ground was left, according to the contract and évi- 
dence, to the owner, or its superintendent, Kimball. The malting plant 
was built upon ground which was higher at the south end of the build- 
ing than it was at the north end. Yellow clay, which at the place in 
question was a proper foundation soil, was therefore reached at a less 
distance at the south than at the north end after the ground had been 
made level. The walls of the malting plant were not carried down to 
the yellow clay at the north end. Kimball says he told Seckner, who 
was in charge of construction for appellees, to go to yellow clay for 
the foundation for the walls. Seckner says Heckman, who repre- 
sented Kimball, knew and approved of the depth to which the walls 
were placed in the ground at the north end. There was évidence, 
therefore, from which the trial court could bave found that Seckner's 
testimony was true. But, independent of this considération, we hâve 
carefully read ail the évidence, and hâve arrived at the conclusion that 
under the contract and the évidence the responsibility for not putting 
the walls down to yellow clay at the north end of the building must be 
placed upon the owner. That is where the contract places it, and 
there is no évidence that the représentatives of the owner were in any 
manner prevented from having their wishes complied with. We are 
also satisfied from the évidence that the cracking of the walls detailed 
in the évidence was due to the settling of the same, and that this un- 
due settling was caused by not placing the footings for the walls at the 
north end upon a proper foundation. 

[2] In regard to the enlargement of the piers, there is testimony in 
the record from which the trial court might justly find that such en- 
largement was made with Heckman's knowledge and consent ; but, 
whatever the fact may be, we again agrée with the trial court that the 
enlargement of the piers did not cause the settling of the walls, the 
chimney stack, or the boilers. It would serve no good purpOse to de- 
206 F.— 29 
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tail at length the évidence upon which our opinion is based. We are 
satisfied that there has been a substantial performance of the contract 
by appellees, and that they should recover. Omaha Water Co. v. City 
of Omaha, 156 Fed. 922, 85 C. C. A. 54; City of St. Charles v. Stook- 
ey, 154 Fed. 71 Ci, 85 C. C. A. 494. The above cases are décisions of 
this court and the last one cited contains a citation of many décisions 
supporting the rule there enunciated. 
Decree affirmed. 



UNITED STATES ex rel. MOORE v. SISSON, U. S. Chlnese Inspecter. 

(Circuit Court of Appeals, Second Circuit. June 12, 1913.) 

Nos. 270-274. 

1, Alïens (§ 32*) — Déportations — Ohinese — Immigeation Act — Countbt of 

Eeturn. 

Where the government Instituted déportation proceedlngs agalnst cer- 
tain Chlnese persons under Immigration Act Feb. 20, 1907, c. 1134, § 20, 
34 Stat. 904 (U. S. Comp. St. Supp. 1911, p. 511), provldlng that an allen 
must be deported to the eountry from whence he came, and It appeared 
that the allens came to the United States from Canada, and there was 
no proof that they were born In China, or had ever been there, the fact 
that they were Chinese was net évidence that China was the land of thelr 
nativlty and cltlzenshlp, and henee the court was bound to requlre thelr 
return to Canada, Instead of China. 

[Ed. Note.— For other cases, see Allens, Cent. Dig. §§ 84, 92, 93-95; 
Dec. Dig. § 32.»] 

2. Alïens (S 32*) — Depobtation Peoceedings — Judqmbnt — Déportation to 

Wrong Ootjntbt. 

Where certain Chinese were proceeded agalnst under Immigration Act 
Feb. 20, 1907, c. 1134, § 20, 34 Stat. 904 (U. S. Comp. St. Supp. 1911, p. 
511), requiring déportation to the eountry from whence the Immigrant 
came, and were erroneously ordered deported to China, instead of Canada, 
from whence they came to the United States, such error was not ground 
for dismlssal of the proceedlng, but the order must be amended to re- 
quire thelr return to Canada. 

[Ed. Note.— For other cases, see Allens, Cent. Dig. §§ 84, 92, 93-95 ; Dec. 
Dig. § 32.* 

What Chinese persons are excluded from the United States, see note 
to Wong You T. United States, 104 C. C. A. 538.] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Habeas corpus by the United States, on the relation of Robert M. 
Moore, on behalf of Moy Fee Ni and others, and on behalf of Moy 
Ging, and on the relation of Lee Wah and another, and on the relation 
of Leung Pak Lin and others, and on the relation of Ang Hung Jaing, 
agalnst Harry R. Sisson, United States Chinese Inspector, to obtain re- 
lease of certain Chinese from déportation warrants in proceedings un- 
der the Immigration Act of 1907. Judgment requiring amendment of 
orders of déportation, and orders as amended affirmed. 

On appeal from orders of the United States District Court for the 
Southern District of New York dismissing writs of habeas corpus sued 

Vor otber cmn m* same toplo k | ndmbkb In Dec. £ Am. Dlci. 1907 to data, & Rep'r lodezM, 
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out by a number of Chinese persons who had been ordered deported to 
China under the provisions of the Immigration Act of February 20, 
1907. 

Robert M. Moore, of New York City, for appellants. 
H. Snowden Marshall, U. S. Atty., and John Neville Boyle, Asst. 
U. S. Atty., both of New York City, for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 



COXE, Circuit Judge. We think that three propositions are clearly 
deducible from the testimony as it appears upon the présent record. 

First. The relators are Chinese persons not permitted by law to 
remain in this country. 

Second. "The country from whence they came" is Canada. 

Third. There is no évidence that they came from China; the con- 
tention that they did do so is based solely upon conjecture and pre- 
sumption. 

[1] The officers of the government saw fit to bring the proceedings 
against thèse relators under the Immigration Act instead of the Chi- 
nese Exclusion Acts and must follow strictly the provisions of the 
former act ; they cannot invoke the provisions of both. 

Section 20 of the Immigration Act is explicit that the alien must 
be deported "to the country from whence he came." That country 
is Canada. There is nothing deserving the name of évidence to show 
that thèse aliens came from China or any other foreign country. The 
briefs presented by the government refer to thèse persons as having 
been born in China and speak of that country as the land of their 
"nativity and citizenship." We are unable to find anything in the 
record to support this statement. Most of them testify that they were 
born in this country, either in New York or San Francisco. Âssum- 
ing that this testimony is entitled to little weight, it does not aid 
the government's contention. A finding that a Chinese person was 
not born in San Francisco does not prove that he was born in China. 
We can take judicial knowledge of the fact that there are Chinese 
persons in Canada and Mexico and, indeed, in almost ail the countries 
of the world and that Chinese children are constantly being born in 
thèse countries. The mère fact that an alien is found to be a Chinese 
person does not prove that he came from China, or that he is a citizen 
of China or that he was ever within the bounds of the Chinese empire 
or republic. There are many Frenchmen hère who were not born in 
France, many Englishmen who were not born in England, and many 
Germans who were not born in Germany. The déduction that a 
stranger of évident French nativity who is found in New York is a 
citizen of France and came hère direct from that country would prob- 
ably be thought absurd, but it is not easy to differentiate it from the 
assumption which we are asked to make in this case. In other words, 
évidence that a person in the United States is born of Chinese parents 
falls far short of proving that he is a citizen of China or came hère 
from China. 
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[2] We think that we are not justified in discharging thèse re- 
lators, as they hâve no right to be hère under our laws. The war- 
rant of déportation should be amended by providing that the aliens 
shall be returned to Canada instead of China. Authority for such an 
amendment is found in Wong Wing v. United States, 163 U. S. 228, 
238, 16 Sup. Ct. 977, 41 L. Ed. 140. 

It is said that the Canadian authorities will not accept thèse aliens, 
but with this suggestion we hâve nothing to do. So long as the pro- 
ceedings are under the Immigration Act, its provisions must be 
strictly followed. Tlie country whence thèse ahens came is un- 
questionably Canada and there is no provision of that act which per- 
mits their déportation to China. 

The orders of déportation should be amended as indicated. 



RYAN V. MT. VERNOX NAT. BANK et al. 

;Circuit Court of Appeals, Second Circuit. June 14, 1913.) 

No. 245. 

Banks and Banking (§ 287*)— Pubchase of Stock — False Repbesentations 
— Rescission — Bill. 

Oomplainant alleged that in May, 1908, lie bonght certain shares in a 
national bank on représentations made to him by its offlcers witli réf- 
érence to Its financial condition, that the représentations were known to 
be false by such offieers when ruade, and that they were made with in- 
tent to deceive complainant and induce him to purchase, that he was 
ignorant of the bank's afCairs, and bought the shares because he believed 
the représentations and relied on them, and that the stock was repre- 
sented to be stock not .yet originally issued, but was in tact stock then 
owned by the vice président of the bank. ïhe bank suspended in March, 
1911, and, an assessment of $100 a share having been levied by the 
Comptroller of the Currency, the receiver sued complainant for hls pro- 
portion of the assessment, which action complainant souglit to hâve per- 
petually enjoined. Held, that the bank's failure before complainant dis- 
covered tlie fraud was no reason why the suit to rescind could not be 
brought against the bank, though it made it necessary to add the re- 
ceiver as a party défendant, and that the bill was not demnrrable. 

[Ed. Note. — 1 Or other cases, see Banks and Banking, Cent. Dig. §§ 1089- 
1104, 1126, 1127 ; Dec. Dig. § 287.*] 

This cause cornes hère upon appeal from a decree of the District 
Court, Southern District of New York, in favor of défendants, sus- 
taining demurrers to a bill of complaint, as the same was amended, and 
dismissing the same. The suit is in equity, praying for the cancellation 
of a contract for the purchase of 50 shares of the capital stock of the 
bank, upon the ground of fraud practiced upon complainant by the 
bank inducing the making of such contract. 

John C. Wait, of New York City (C. A. Winter, of New York City, 
of counsel), for appellant. 

P. Tillinghast, of New York City, for appellee Mt. Vernon Nat. 
Bank. 

B. Benjamin Schifif, of New York City, for appellee Tillinghast. 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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Before LACOMBE, COXE, and NOYES, Circuit Judges. 

LACOMBE, Circuit Judge. Briefly stated the facts are thèse: In 
May, 1908, plaintifif bouglit thèse shares from the bank, upon repré- 
sentations made to him by its olficers with référence to its financial 
condition, the amount of its surplus earnings, and other material mat- 
ters concerning- its affairs. It is averred that thèse représentations 
were false, and knovvn to be false by the bank officers when made ; that 
they were made with intent to deceive complainant and to induce him 
to purchase; that he was ignorant of the affairs of the bank, and 
bought the shares because he believed the false représentations and re- 
lied upon them ; that the stock was represented to be stock not yet orig- 
inally issued, but was in fact stock then owned by the vice président of 
the bank. 

The bank suspended business in March, 1911, a receiver was appoint- 
ed in April, 1911, and on September 11, 1911, an assessment of $100 
a share upon its capital stock was levied by the ComptroUer of the 
Currency. The receiver brought an action against complainant to re- 
cover his proportion of such assessment. In that action the latter 
sought to raise the issues of fraud herein alleged as a défense; but, 
since the fédéral practice does not allow équitable défenses in actions 
at law, judgment was entered against him. One of the prayers for re- 
lief is that ail further proceedings to collect said judgment be perpet- 
ually enjoined. 

Since no opinion was filed in the District Court, we are unable to 
détermine upon what theory it was that the demurrer to the whole bill 
was sustained and judgment thereon entered against complainant. So 
far as we can see, the allégations of the amended bill are sufficiently 
spécifie, positive, and clear to make out a case of sale induced by false 
représentations of the agents of the bank to which complainant paid 
his money and from which he received the stock. Upon proof of the 
facts alleged he would ordinarily be entitled to rescind the contract of 
purchase, to return his stock, and demand the purchase priée or actual 
damages. The circumstance that the bank failed and went into the 
hands of a receiver before complainant discovered the fraudj is no 
reason why such suit may not be brought against the bank, although 
it makes it necessary to add the receiver as a party défendant. The 
Suprême Court has expressly held that the only way in which a person, 
situated as complainant is, "could efifectually raise the question ot lia- 
bility as a shareholder, arising from frauds committed by the bank or 
its officers before its suspension whereby he was induced to become a 
shareholder, is by a suit in equity against the bank and the receiver." 
Lantry v. Wallace, 182 U. S. 549, 21 Sup. Ct. 883, 45 h. Ed. 1218. 

Something is said in the appellee's brief about complainant's lâches 
and estoppel, but those are matters which can best be considered when 
the facts are ail proved. It seems to us, therefore, that the demurrer 
should hâve been overruled. In thus deciding, however, we are not to 
be understood as intimating any opinion as to whether complainant 
couîd be discharged from his liability as a shareholder if the facts stat- 
ed in his bill were fully proved. The Suprême Court expressly reserv- 
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ed that question in the case above cited, and it should not be passed 
upon hère until ail the facts material to its détermination are before the 
court, as they can be only after joinder of issue and the taking of 
proofs thereon. 

The decree is reversed, with directions to overrule the demurrer with 
leave to answer. 



CITY OF NEW YORK v. PENNSYL^ANIA STEEL CO. 

(Circuit Court of Appeals, Second Circuit. Juiie 27, 1913.) 

No. 263. 

CONTRACTS (§ 205*) — WaBBANTT PlTKPOSE InTENDED. 

Plaintiff contracted to furnisii tlie steel work for a cantilever bridge 
across tlie East River In New York City at specifled priées on poundage 
of Steel furnished. Tlie city fnruislied the plans and stress sheets for the 
bridge with the loads originally coutemplated ; also a loading key, by 
wliich tlie stresses on each truss by reason of the live loads could be 
computed per linear foot; the contract reqniiing that plaintif!: should 
build, construct, finish, and complète the work accordiiig to the plans 
and spécifications, nurabered, etc., and in accordance with siich further 
détails and instructions as the engineer miglit from tline to tiine fur- 
iiish, approve, or issue to insure the thorough coiupletion of the work in 
the most efficient manuer. The spécifications requlred that the steel 
work should be so apportioned as to carry, in addition to its own welght, 
certain specifled loads of live weight The city subsequently desiring to 
add two elevated railway tracks, a supplemental contract was entered 
into, by which plaintifl: agreed to furnish the additional steel at the 
priées provlded in the original contract. Held that, plaintifl having fur- 
nished the steel and constnicted the bridge in strict confonnity to the 
spécifications, there was no guaranty on its part that the trusses would 
not be overstrained if subjected to the live loads provided for in the 
spécifications, and It was therefore no défense to the city's liability for 
the balance of the priée that sueli would be tlie fa et. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ STS. 905 ; Dec. 
Dlg. § 205.*] 

ïn Error to the District Court of the United States for the Southern 
District of New York. 

Action by the Pennsylvania ,Steel Company against the City of New- 
York. Judgment for plaintifï, and défendant brings error. Affirmed. 

Archibald R. Watson, Corp. Counsel, of New York City (T. Far- 
ley and Francis Martin, both of New York City, of counsel), for plain- 
tif! in error. 

Curtis, Mallet-Prevost & Coït, of New York City (Howard Tay- 
lor, Wm. Edmond Curtis, and Henry A. Stickney, ail of New York 
City, of counsel), for défendant in error. 

Before EACOMBE, WARD, and NOYES, Circuit Judges. 

WARD, Circuit Judge. This case arises out of a contract between 
the city and the Pennsylvania Steel Company for the érection of the 
steel superstructure of the cantilever bridge across the East River at 
Blackwells Island, known as the Queensborough Bridge. The Steel 

•For other cases see same topic fi § numeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Company, the coiitractor, was to be paid at various rates on poundage 
of Steel furnished. The final certificate called for by the contract was 
filed with the comptroller, showing a balance due of $183,464.41. 

The original contract is dated November 20, 1903. The spécifica- 
tions, which are made a part of it, provide that the steel work shall be 
80 proportioned as to carry, in addition to its own weight and the 
weight of the floor of the bridge, which together make the dead weight 
of the bridge, certain specified loads of live weight. Subsequently the 
city, desiring to add two elevated railway tracks on the second floor 
of the bridge, entered into a supplemental contract with the Steel 
Company, dated December 15, 1904, whereby the Steel Company 
agreed to furnish additional steel at the priées provided in the original 
contract. The bridge was completed to the satisfaction of the bridge 
commissioner and the city engineer and is now in use by the city. 
There is no question as to workmanship, material, and conformity to 
the working drawings. 

The city refuses to pay the balance admitted in the final certificate, 
and pleads large counterclaims on the ground that certain members of 
the trusses will be overstrained if subjected to the live loads provided 
for in the spécifications. The testimony of the experts on both sides 
indicates that this is so. The city contends that the Steel Company 
guaranteed thèse results. Judge Holt directed a verdict in favor of the 
Steel Company for the unpaid balance of the contract price, dismissed 
the city's counterclaims, and left the question of certain extra work 
to the jury. We think he was right. The Steel Company made no 
such guarantee. The city furnished the original plans and stress sheets 
for the bridge with the loads originally contemplated ; also a loading 
key by which the stresses on each member of the trusses by reason of 
the live loads could be computed per linear foot. The contract pro- 
vided : 

"The contracter shall bulld, construet, finish, and fuUy complète the wholc 
of the work in a manner deseribed and shown in the spécifications and by 
the accompanying plans and drawings, numbered 4347-4370, and in accord- 
ance with such further détails and instructions as the engineer may froni 
time to time furnish, approve, or issue for the purpose of insuring the thor- 
ough completion of the work in the most efficient manner." 

This the Steel Company did. If the resuit did not accomplish the 
city's expectation as to the effect of certain loads upon the bridge mem- 
bers, it was through no fault of the Steel Company. The city had and 
exercised entire control of the subject, and the Steel Company has 
scrupulously conformed to its requirements. We think the case falls 
within MacKnight Flintic Stone Co. v. City of New York, 160 N. Y. 
72, 54 N. E. 661, MacRitchie v. City of Lake View, 30 111. App. 393, 
and Filbert v. City of Philadelphia, 181 Pa. 530, 37 Atl. 545. 

The judgment is afiirmed, with costs. 
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MUNROE et al. v. TRENTON OIL CLOTII & LINOLEUM CO. 

(Circuit Court of Appeals, Second Circuit. June 20, lyii!.) 

No. 153. 

1. Sales (§ 89*) — Contract — Modification. 

Certain letters passing betvveen buyer and seller, In wliicli the buyer re- 
quested for its accommodation tliat the seller would iucrease the quanti- 
ties of cork waste contracted for under a niodifled contract, and in whicli 
the seller expressed its willinguess to coniply so far as possible there- 
witli, did not constitute an euforceable modification or ameudment of 
the contract, which bound the seller to furuish the iucreased deliveries. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 251, '252, 259; Dec. 
Dlg. § 89.*] 

2. Sales (§ 98*) — Conteacts — Rbeacii — Skoet Deli\eries. 

Where a contract l'or the sale of cork waste reiiuired certain .speeified 
inonthly deliveries, but the buyer accepted short deliveries without ob- 
jection prier to Septeniber 2, 1900, and paid for cork previously deliv- 
ered, but on that date défendant withheld payment for shipnients then 
due, insisting on deliveries greater than the contracts required, and de- 
uianding a bond to seeure future deliveries, such conduet aniounted to 
a répudiation of the contract, and the sellers were .iustified in refusing to 
inake furtlier deliveries, and could recover the value of the cork de- 
livered. 

[Ed. Note. — For otlier cases, see Sales, Cent. Dig. § 203 ; Dec. Dig. § 
98;* Contracts, Cent, Dig. § 1178.] 

In Error to the District Court of the United States for the Southern 
District of New Yorl-:. 

Action by Henry W. Munroe and others against the Trenton Oil 
Cloth & Linoléum Company. Judgment for défendant, and plaintiffs 
bring error. Reversed. 

Writ of error to revievv a judgment of the District Court, Soutliern Dis- 
trict of New York. 

The action was brought by the plaintiffs as assignées of the Waeber & Lee 
Company to recover the agreed price of four shipnients of imported cork 
waste alleged to hâve lieen sold and delivered by said conipauy to the de- 
fendant. The défendant did not question the delivery and acceptance of 
the mercliandlse but averred by wa,y of recoupment and set-off that it liad 
been delivered only as a part of a large quaiitity which the Waeber & Lee 
Comi)any liad contracted, but had failed, to deliver, and tlie défendant claiined 
damages on account of such non-delivery in excess of the plaintiffs' demand. 

The trial judge dlrected a verdict in favor of the défendant and the plain- 
tiffs bring this writ of error. 

The facts were not disputed. 

Stroock & Stroock, of New York City (S. M. Stroock, Charles 
Levy, and E. F. Spitz, ail of New York City, of counsel), for plain- 
tiffs in error. 

R. L. Tarbox, of New York City, for défendant in error. 

Before LACOMBE, COXE, and NOYES, Circuit Judgei 

NOYES, Circuit Judge (aftcr stating the facts as above). [1] 
The first contract between the parties called for the delivery of 150 
tons monthly. The second contract, as interpreted by them, called 

•For other cases see same toplc & 5 ndmbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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for the delivery of 83 tons monthly. Thus for the period before the 
contentions arose deliveries of 233 tons per month were required by 
the contracts as originally made. The défendant claims, however, 
that the contracts were modified by the parties so as to require the de- 
livery of 325 tons monthly. This contention is based upon three let- 
ters which passed between the parties. But in our opinion thèse let- 
ters should be interpreted as requests for accommodation on the one 
side and an expression of willingness to comply therewith so far as 
possible on the other. In view of the situation we think that they 
fell short of constituting a permanent modification or amendment of 
the contracts which bound the plaintiffs' assignors to make, and gave 
the défendant the right to require, increased deliveries. 

[2] The contracts, then, standing without modification the défend- 
ant was, in our opinion, guilty of the first actionable breach by failing 
to pay for the shipment due September 2, 1909. It is true that short 
deliveries had been made before that time but they had been accepted 
without objection and payment had been made for ail amounts failing 
due. Besides the défendant shortly before this time had itself re- 
quested the plaintiffs' assignors to curtail a shipment. The défendant 
thus waived any right to complain of the short deliveries, and its posi- 
tion taken after September 2d would undoubtedly hâve justified the 
plaintiffs' assignors in declining to make further shipments. But they 
were not bound to stop then and were entitled to payment for deliv- 
eries made afterwards. The def endant's subséquent position in wrong- 
fully insisting upon 325 tons a month, in continuing to withhold pay- 
ments and in demanding a bond amounted to a répudiation of the con- 
tract which we think justified the Waeber & Lee Company in de- 
clining to carry it out further on its part. It was not itself in default, 
and the acts of the défendant amounted to an absolute refusai to per- 
form. 

It follows, for thèse reasons, that the plaintiffs were entitled to 
recover for the merchandise delivered and not paid for, and that the 
défendant f ailed to establish any claim for damages as an offset there- 
to. Consequently there was error in directing a verdict for the de- 
fendant instead of for the plaintiff for the purchase price of the un- 
paid deliveries less the conceded allowances. 

The judgment of the District Court is reversed. 



Xn re COHEN. 

(Circuit Court of Appeals, Second Circuit. June 14, 1913.) 

No. 268. 

BaNKRUPTOY (§ 414*)— DiSCHABGE— COXCEALED AsSETS— EVIDENCE. 

Evidence on ob.iection to diseliarge of a bankrupt, on tlie groùnd that 
lie had concealed property belonging to hls estate, held Insufficient to 
show concealment. 

[Ed. Note.— B"or other cases, see Bankruptcy, Cent. Dig. §§ 720-722- 
Dec. Dig. § 414.*] ' 



•For other cases see same topie & % nomeeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. BaNKRUPTCT (§ 414*) — DrSCHABGE — CoNCEAI.ED AsSETS — BURDEN OT FKOor. 

A créditer, objecting to disclmrge of a bankrupt on the ground that 
he had concealed property belonglng to his estate, lias the burden of 
proof. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 720-722; 
Dec. Dig. § 414.*] 

Appeal from the District Court of the United States for the Eastern 
District of New York. 

In the matter of Irving Cohen, hankrupt. This cause conies hère up- 
on appeal from an order of the District Court, Eastern District of New 
York (201 Fed. 188), denying the bankrupt's appHcation for a dis- 
charge. Reversed. 

J. J. Lesser, of New York City, for appellant. 
A. A. Silberberg, of New York City, for appellee. 
Benjamin Rich, of New York City, for bankrupt. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

LACOMBE, Circuit Judge. The objecting créditer filed several 
spécifications of objection to discharge. The spécial commissioner, as 
it seems to us quite properly, overruled ail of them, except the single 
one now before us, viz., that the bankrupt had knowingly and fraudu- 
lently concealed property belonging to his estate. The property in 
question is a stock of tinware, etc., of the value of about $2,000 in a 
store on Staten Island, where the bankrupt has recently been conduct- 
ing business, as he allèges for his elder brother, who has several sim- 
ilar stores on the Island. Prior to 1908, the bankrupt, then 22 years of 
âge, was in partnership with one Phillips, six years older, in a retail 
shoe business. It is the theory of the objecting créditer that, when the 
firm of Phillips & Cohen went out of existence in 1908, the bankrupt 
put tlie proceeds of its stock, or part thereof, into this tinware and 
crockery business, which he has since been engaged in. 

[1] The spécial commissioner reached this conclusion, although.the 
most he finds is that he has a "strong presumption" that the bank- 
rupt has an interest in that business. The évidence is the other way. 
The bankrupt and his brother Samuel both testify that, after the fail- 
ure of the shoe business, Samuel put his brother into the store which 
he (Samuel) had already established in order to give him something to 
do and a chance to make enough out of it to support bankrupt and his 
wife. There is no évidence to the contrary. The spécial commissioner 
finds the story of the bankrupt and his brother "inherently improba- 
ble." We see nothing improbable in the circumstance that his partner, 
Phillips, with whom he had disagreed and had had controversies, 
should, when it was évident the business was going to pièces and with- 
out the knowledge of his younger partner, sell the entire stock to an 
auctioneer and disappear with the proceeds. Nor is there any improb- 
ability in the circumstance that Phillips' whereabouts is not known to 
his family and that they think he is dead ; nor in the further circum- 
stance that the bankrupt himself- — without money and with a brother 

•For other cases see same topic & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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willing to take him into his store and let him'earn a living out of it, if 
he could — failed to "pursue" his disappearing partner. Still less do we 
see any improbability in the bankrupt's elder brother doing this much 
for him after his shoe business went to smash. Other brothers hâve 
sometimes acted the same way under similar circumstances. 

As to the statement of the bankrupt, so much relied on, made to 
one Cooper when bankrupt bought some crockery from him, viz., that 
the business was his : He was making the purchase from Cooper, not 
to replenish his brother's stock, which was mainly agate ware, but for 
himself, to do a little peddHng of crockery on the side as an indépend- 
ant spéculation. It is certainly not improbable that, in order to get it 
on his own crédit, he told Cooper that the store was his. The évidence 
warrants the conclusion that he lied to Cooper to get crédit, but cer- 
tainly falls far short of proof that he did in fact own the business. 

There may be some features of the transactions between the brothers 
difficult to understand, and perhaps open to suspicion; but they are 
both entirely uneducated, doing business on a very small scale, princi- 
pally in the way of peddling, and the bankrupt is very young. No at- 
tempt was made by the trustée to get this property for the estate, and 
so establish the ownership one way or the other, and the estate bas 
since been wound up. 

[2] The burden of proof of his objection lies upon the créditer, and 
he bas failed to sustain it. 

The order should be reversed. 



CHAMBERLAIN y. THROCKMOETON. 

(Circuit Court of Appeals, Eighth Circuit June 24, 1013.) 

No. 3,806. 

1. Sales (§ 437*) — Remédies of Buyee — Bbeach of Warrantt — Admissi- 

BiLiTY OF Evidence. 

In an action to recover damuges for the alleged breach of warranty in 
tlie sale of a .1ack for breeding, wliere it wa.s uncertaln from the pétition 
whether the plaintifE was relying upon the breach of an express or iui- 
])lied warranty, or upon a rescission of the contract, the défendant could 
introduce évidence that the jack handled himself ail right the season 
preeeding the sale, which took place in February, even though the answer 
denied any warranty, since under the pétition he was justilied in meet- 
ing the différent issues presented to the jury. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1248-1257; Dec. 
Dig. § 437.*] 

2. EVIDEKCE (§ 17*) JlTDICIAL NOTICE — COTJRSE OF THE SEASONS. 

The trial court takes judicial notice of the course of the seasons, and 
would thereby know that the season of 1009 was as near to February, 
1910. the time of the sale, as any information concerning the breeding 
qualifies of the jack could be secured. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 21 ; Dec. Dig. 
§ 17.*] 

•For other cases see same topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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In Error to the District Court of the United States for the Eastern 
District of Missouri ; David P. Dyer, Judge. 

Action by Louis W. Chamberlain against J. E. Throckmorton. 
Judgment for défendant, and plaintifï brings error. Affirmed. 

George A. Mahan, of Hannibal, Mo. (William Mumford, of Pitts- 
field, m, and A. R. Smith and Dulany Mahan, both of Hannibal, Mo., 
on the brief), for plaintiff in error. 

Noah U. Simpson, of La Belle, Mo., for défendant in error. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

PER CURIAM. This action was brought to recover damages for 
the alleged breach of a warranty in the sale of a jack for breeding 
purpoges. The only errors properly assigned are as to the admission 
in évidence of the testimony of certain witnesses for the défense which 
tended to show that the jack handled himself ail right during the sea- 
son of 1909. The sale took place in February, 1910. 

[1 ] The testimony was objected to for the reason that the défendant 
by bis answer denied that there was any warranty of the jack, either 
express or implied, and that theref ore he could not introduce évidence 
to show that the jack was a good animal for the purpose for which he 
was purchased. The évidence was also objected to for the reason 
that the season of 1909 was too remote. We think, in view of the fact 
that it is difficult to détermine from the pétition whether the plaintiff 
was relying for a recovery upon the breach of an express or implied 
warranty, or a rescission of the contract, that the défendant was jus- 
tified in meeting the issues as they might be and were submitted to the 

[2] The trial court could, of course, take judicial notice of the 
course of the seasons, and, thus informed, would know that the season 
of 1909 was as near to 1910 as any information as to the jack's quali- 
ties could naturally be furnished. 

Judgment affirmed. 



WILLIAMS, Immigration Com'r, v. UNITED STATES ex rel. KLEIN. 

(Circuit Court of Appeals, Second Circuit. June 12, 1913.) 

No. 248. 

Aliens (§ 49*) — Exctrsio:f — Pauper. 

Wlaere an allen actress came to tlie t'nited States wltti her husband, 
who was an englneer, and at tlie time of the flrst hearing tliey had prop- 
erty valued at more than |600, and relator liad gowns valued at $1,200, 
a flnding that she was not entitled to enter, because she was lilcely to be- 
come a public charge, was unsnstainable. 

[Ed. Note. — For other cases, see Aliens, Cent. Dig. § 107; Dec. Dig. 
! 49.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

•For otlier cases see same topic & | numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Habeas corpus by the United States, on the relation of Karola 
Klein, to obtain her release from the custody of William Williams, 
Commissioner of Immigration, under a déportation warrant. From 
an order directing relator's discharge (189 Fed. 915), the Commis- 
sioner appeals. Affirmed. 

Henry A. Wise, U. S. Atty., and Kenneth M. Spence, Asst. U. S. 
Atty., of New York City, for appellant. 

Benjamin Levinson, of New York City, for appellee. 

Before COXE, WARD, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The only charge against Karola Klein is 
that she has no means of support and is liable to become a public 
charge. This question was considered and decided by Judge Holt 
when she and Isidor Klein were first arrested in 1911 and he pro- 
nounced the assertion that they were likely to become public charges 
"strained, far-fetched and almost fantastical." (C. C.) 1-89 Fed. 915. 
We hâve carefully examined the testimony and are not disposed to dis- 
agree with this characterization. There is nothing to show that 
Karola Klein is an immoral person or a pauper. 

At the time of the first hearing there was testimony that the aUens 
had property valued at more than $600. Karola is an actress and 
came hère with gowns valued at $1,200. In the face of this testimony 
we cannot assume that Karola is unable to support herself. She has 
been in this country for two years and there is not a particle of proof 
that she has been supported by charity or at the expense of the public. 

We cannot assume a proposition which has no évidence to sustain 
it and which is contrary to the proof and ail the presumptions to be 
drawn therefrom. 

The order sustaining the writ as fo Karola Klein is afïirmed. 



BROWN et al. v. FLETCHER. 

(Circuit Court of Appeals, Second Circuit. June 27, 1913.) 

No. 227. 

1 EQUITT (§ 46*)— JURISDICTION — ADEQUATE RemEDY AT LAW. 

Under Rev. St. § 72.3 (U. S. Comp. St. 1901, p. 583), providing tliat suits 
in eciuity sliall not be sustalned in the courts of the United States in any 
case where a plain, adéquate, and complète reniedy niay be had at law, 
a bill cannot be maintained In a fédéral court to recover payment of a 
sum of nioney concededly in defendant's hands, which eomplainants al- 
lège has been assigned to theui, without any allégation of a ground of 
équitable jurisdiction or prayer for équitable relief. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 151, 152, 157, 159- 
160; Dec. Dig. § 46. »1 

2. JUET (§ 14*) RiGHT TO JURY TKIAL. 

Const. TJ. S. Aniend. 7, provides that in suits at common law, where 
the value in controversy exceeds $20, the right of trial by jury shall be 
preserved, etc., and Rev. St. § 648 (U. S. Comp. St. 1901, p. 525), dé- 
clares that the trial of issues of fact in Circuit Courts shall be by jury 

'FoT other cases see same toplc & i number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe 
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except In cases of equity and of admlralty and maritime jurisdletion, 
and except as otherwlse provided In proceedings in bankmptey and by 
the succeeding section. Held ttiat, whiere complalnant sued as assignée 
to recover an interest of a beneflciary under a testamentary trust from 
tlie trustées, défendant was entltled to a trial by jury unless waived. 

[Ed. Note.— For other cases, see Jury, Cent. Dig. §§ 40-60, 66-S3 ; Dec. 
Dig. § 14.*] 

3. Appeal and Ebrob (§ 184*) — Jubisdiction — Equitt. 

Where want of jurisdiction in equity appears on the face of the bill, 
it may be considered on appeal on the court's own motion. 

[Ed. Note.— For other cases, see Appeal and Error, Cent. Dig. §§ 1149, 
1150, 1179-1183 ; Dec. Dig. § 184.*] 

4. Appeabanoe (§ 9*) — Général Appeabance — Sueeogate's Ooukt — Pétition 

roB Removal. 

Where, after suit by certain assignées to recover the proceeds of the 
beneficiary's interest in a trust estate, the trustée instituted proceedings 
in the Surrogate's Court to settle his accounts. coiiiplainants' apt)liea- 
tion to remove the proceeding to the fédéral court did not constltute a 
gênerai appearance by complainants before the surrogate. 

[Ed. Note. — For other cases, see Appearance, Cent. Dig. §§ 42-52 ; Dec. 
Dig. § 9.*] 

5. Equity (§ 94*) — Necessaey Parties — Testamentary Tbust — Beneficiary's 

Interest — Assignment — Action by Assignée — Parties. 

In a suit by an assignée of a beneflciary of an interest in a testamen- 
tary trust to recover the amount of such interest from the trustée, the 
beneflciary is a necessary party. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 246, 252; Dec. 
Dig. § 94.*] 

8. Courts (§ 312*) — Fédéral Courts — Jurisdiction— Citizexship — Assignées. 

Where complainants, citizens of Pennsylvania, flled a bill against de- 
fendant, a citizen of New York, to recover an interest in a tru.st estate 
assigned to complainants by assignors not alleged to be citizens of states 
other than New York, fédéral jurisdiction on the ground of diversity of 
citizenship did not appear, undei; the rule that an assignée cannot main- 
tain an action in a fédéral District Court, where his assignors could not 
hâve done so, as provided by Act March 3, 1875, c. 137, § 1, 18 Stat. 470 
(U. S. Comp. St. 1901, p. 508). 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 865-875; Dec. 
Dig. § 312.» 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298.] 

7. Eemoval of Causes (§ 107*) — Remand^Procedure. 

Where a suit in a fédéral court is remanded to a state court, the better 
practice is to enter an order of remand, with the proceedings in the case 
taken In the fédéral court annexed thereto, leaving to the state court 
the détermination of further proceedings with référence to the pleadings 
flled and steps taken during the pendency of the suit in the fédéral court. 
[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 178, 
225-232, 234; Dec. Dig. § 107.*] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Bill by John A. Brown and another against Austin B. Fletcher, as 
trustée of the testamentary estate of Conrad Braker, Jr. From a de- 
cree dismissing the bill (203 Fed. 70), complainants appeal. Modified 
and affirmed. 

♦For other cases see same topic & § numbeb in Dec. & Ani.Digs. 1907 to date, & Rep'r Indexes 
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Fredric W. Frost, of New York City (Charles H. Burr, of Phila- 
delphia, Pa., of coiinsel), for appellants. 
W. P. S. Melvin, of New York City,. for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. The complainants, citizens of Pennsylvania, 
filed this bill against the défendant, a citizen of New York, who had 
been appointed by the Surrogate's Court for the county of New York 
to succeed the trustée appointed in the will of Conrad Braker, Jr., 
deceased. It allèges that by virtue of an assignment from Conrad 
M. Braker and varions mesne assignments the complainants are enti- 
tled to receive the sum of $10,000 in the hands of the défendant, as 
testamentary trustée, which he neglects and refuses to pay. The 
prayer for relief is that the défendant may be decreed to pay the said 
sum over to the complainants. 

The défendant admits that he has received from the estate of Con- 
rad Braker, Jr., deceased, and now has, the sum of $10,000 in trust 
to pay the same over to Conrad M. Braker, the decedent's son. He 
demurred to the bill upon the ground, among others, that the complain- 
ant had a full, adéquate, and complète remedy at law. Judge Hand 
overruled the demurrer. 

[1] The défendant, having raised this question of jurisdiction in 
limine, and it having been decided against him, properly answered 
on the merits, without waiving it. We think the objection good. 
Section 723 of the U. S. Rev. Stat. (U. S. Comp. St. 1901, p. 583) 
provides : 

"723. Suits in equit5' shall not be sustained in either of the courts of the 
United States in any case where a plain, adéquate, and complète remedy may 
be had at law." 

[2] The complainants ask for the payment of a sum of money 
concededly in the defendant's hands, which they allège has been duly 
assigned to them. There is no ground whatever of équitable jurisdic- 
tion stated in the bill, nor any équitable relief prayed for. The right 
asserted is completely cognizable and enforceable at law and the de- 
fendant has a right to a trial by jury. 

"In suits at common law, where the value In controversy shall exceed 
twenty dollars, the right of trial by jury shall be preserved, and no fact tried 
by a jury shall be otlierwise re-examined in any court of the United States, 
than according to the rules of the common law." Seventh amendment to the 
Constitution of the United States. 

"Sec. 648. The trial of issues of fact in the Circuit Courts shall be by jury, 
except in cases of equity and of admiralty and maritime jurisdiction, and 
except as otherwise provided in proceedings in bankruptcy, and by the next 
section." U. S. Comp. St. 1901, p. 525. 

[3] The défendant might hâve waived this right by not taking the 
objection; but, even if he had done so, the want of jurisdiction being 
plain on the face of the bill, an appellate court has the right to take 
it sua sponte. Lewis v. Cocks, 23 Wall. 466, 470, 23 L. Ed. 70 ; Buzard 
V. Houston, 119 U. S. 347, 7 Sup. Ct. 249, 30 L. Ed. 451 ; Indian 
Land & Trust Co. v. Shoenfeh, 135 Fed. 484, 68 C. C. A. 196; Robin- 
son V, Mutual Reserve Life Ins. Co.. 193 Fed. 399, 113 C. C. A. 395. 
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[4] Judge Holt, however, who decided the case at final hearing, 
treated ail questions raised on the demnrrer as closed to inquiry before 
him and disposed of the case upon a défense set up in the answer as 
follows : After this suit had been instituted the défendant began pro- 
ceedings to settle his account as testamentary trustée in the Surrogate's 
Court for the county of New York, making the claimants parties 
and serving them extraterritorially. Thereupon the complainants re- 
moved the proceeding from the Surrogate's Court into the District 
Court. Subsequently the proceeding was remanded by order of Judge 
Lacombe. Thereupon the défendant took a decree in the Surrogate's 
Court against the complainants for want of an appearance and direct- 
ing the défendant to pay the fund to Conrad M. Braker. Judge Holt 
dismissed the bill on the ground that this decree was res adjudicata: 
First, because the pétition filed for removal constituted a gênerai ap- 
pearance of the complainants in the Surrogate's Court and they were 
therefore parties to the proceeding and bound by the decree; second, 
because the decree in the Surrogate's Court was in a proceeding in 
rem and the complainants were bound by it, having been dully cited, 
although served extraterritorially. The removal of the case did not 
constitute a gênerai appearance of the complainants in the Surrogate's 
Court. Wabash Western Ry. v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 
41 L. Ed. 431. As to the second ground, we need not inquire wheth- 
er, under Byers v. McAuley, 149 U. S. 608, 13 Sup. Ct. 906. 37 L. Ed. 
867, Waterman v. Bank, 215 U. S. 33, 30 Sup. Ct. 10, 54 L. Ed. 80, and 
McClellan v. Carland, 217 U. S. 268, 30 Sup. Ct. 501, 54 L. Ed. 762, 
the District Court, if it had jurisdiction of the cause, was not author- 
ized to détermine the rights of the parties, although not authorized 
to interfère with the possession of the Surrogate's Court, because the 
bill will be dismissed without préjudice for reasons now to be con- 
sidered. 

[5] Treating the action as one in equity, we think the objection 
that Conrad M. Braker ought to hâve been made a party was good. 
He was within the jurisdiction of the court, and a decree in favor of 
the complainants would hâve affected his interests most injuriously. 
Therefore the bill should hâve been dismissed, because he was not 
brought in as a party. Waterman v. Bank, 215 U. S. 33, 48, 30 Sup. 
Ct. 10, 54 L. Ed. 80. 

[6] Moreover, we think the Circuit Court had no jurisdiction on 
the ground of citizenship, because at least two of the assignors under 
whom the complainants claim, viz., Conrad M. Braker and the New 
York Finance Company, were citizens of the state of New York, or 
at least were not stated to be citizens of any other state, as the com- 
plainants were bound to do. The complainants are not asserting a 
lien in their own right upon Braker's interest in the decedent's estate, 
as was the case in IngersoU v. Coram, 211 U. S. 336,^ but are as- 
serting Braker's title to the sum of $10,000 to which they say they 
hâve succeeded. This is clearly a chose in action; that is, a claim not 
in possession, but which must be enforced bv an action against the 
trustée. Sheldon v. Sill, 49 U. S. (8 How.) 441, 12 L. Ed. 1147. As 
their assignors could not maintain an action in the District Court, 

" 29 Sup. et. 92, 53 L. Ed. 208. 
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ihe complainants cannot. Act March 3, 1875, c. 137, § 1, 18 Stat. 
470 (U. S. Comp. St. 1901, p. 508). 

[7] The complainants contend that their gênerai appearance in the 
District Court after removal of the proceedings from the Surrogate's 
Court and their ansvver filed became a part of the case and should 
hâve been returned to the Surrogate's Court when the proceeding 
was remanded. At ail events, they complain that thèse facts should 
bave been called to the attention of that court. It is quite probable, 
if tliey had been, no judgment for want of an appearance would hâve 
been entered against them. But their relief must be in that court, or 
by appeal from it. The practice in this district upon remanding cases 
bas been simply to enter an order to that efïect, without returning 
proceedings in the case taken in the District Court to the state court. 
While what the District Court might do in a removed case subse- 
quently remanded would be invalid, as without jurisdiction, it might 
well be otherwise as to what the parties themselves did. In the case 
of Ayres v. Wiswall, 112 U. S. 187, at page 190, 5 Sup. Ct. 90, at 
page 92 (28 L. Ed. 693), an answer had been fîled in the Circuit Court 
and the case was subsequently remanded. Chief Justice Waite 
said: 

"The fact that l'^beiiezer R. Ayres had filed his answer In the TJnited States 
court Is a niatter of no Importance. That fact dld not of itself coûter juris- 
diction if there had been none hefore. It will be for the state court, when 
the case gets back there. to détermine what shall be doue with pleadings filed 
and testlmony taken during the pendency of the suit in the other jurisdic- 
tion." 

This language seems to show that the Chief Justice contemplated 
that proceedings taken in the case in the Circuit Court should be 
remanded to the state court, and this was the construction of the 
language taken in Broadway Ins. Co. v. Chicago (C. C.) 101 Fed. 
507, 510. We incline to regard it as the proper practice. 

The decree is modified, by directing the court below to dismiss the 
bill, but not upon the merits. 



MURRAY V. DETROIT WIRE RPRING CO. 

(Circuit Court of Appealg, Sixth Circuit. June 3, 1913.) 

No. 2,.341. 

1. Patknts '§ .327*) — Suit for Infrinoement — Effect of Previous Adjudi- 

CATIOJ^iS. 

A décision sustaining the valldity of a patent is eoncluslve In the same 
court iu a subséquent case, unless there is materlally différent evideuce. 

LEd. Note.— For other cases, see Patents, Cent. Dig. §§ 620-625: Dec. 
Dig. § 327.*] 

2. Patents {§ 312*) — Infeingement — Ba'idence. 

That an alleged infringing device is covered by a later patent than 
the one in suit does not raise a presumptlon that it does not Infrlnge, but 
only that there is a patentable différence between the two structures. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 544-549; Dec. 
Di g. § 312.*] 

•For other cases see Bame topic & § number In Dec. & Am. Dlgs. 1907 to date, & Rep'r Index»» 
208 F.— 30 
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3. Patents (i 328*)— Infrinoement — Sprino Sbat. 

The Murray patent, No. 692,535, for a spriiig seat, field infrluged by 
the structure of the O'Brien patent, No. 954,331, 

4. Patents (|§ 234, 239*) — Ikfrinoement. 

Iiif'ringement is net avoided by impairment of the funetlons of an élé- 
ment of a patented device in degree, if the dlstinsuishing funetion is re- 
tained, nor by addiug éléments to the completed structure of the patent. 

[Ed. Note.— For other cases, see Patents. Cent. Dîg. || 3T0, 3T7, 378, 381 ; 
Dec. Dig. §? 234, 230.*] 

Appeal f rom the District Court of the United States for the Eastern 
District of Michigan ; Alexis C. Angell, Judge. 

(Suit in equity by WilUam A. Murray against the Détroit Wire 
Spring Company. Decree (195 Fed. 774) for défendant, and complain- 
ant appeals. Reversed, 

Murray bronght the usual forni of iiifringement suit, based on hia pateut 
No. 692.535, issued l'ebruary 4, 1902. for a .spriug seat. The patent was con- 
sidered by thts court, and held valid, but not infringed, in an opinion by 
iTudge Severens. Murray v. D'Arcy, 161 Fed, 352, 88 C. 0, A. 364. The 
patent was there sufliciently described and typical chiinis are reclted. 

The défendant, In tlie présent case. Is nianufacturlng a form of sprîng 
seat structure sliown by patent to O'iirlen, No. 954,331, dated April 5, 1910. 
Foi- purposes of intelligent comparison to détermine infringement, we hère 
j'eproduce Figures 3 and 4, Murray, and 3 and 4 o£ O'Brien. 



W. A, Murray 
No. 692,535. 



T. O'Brien 
964,381. 




Fie. 4 



Tlie District Court thought there was no infringement, and dismissed the 
blll. Murray appeals. 

Murray & McCallcster, of Cincinnati, Ohio (W. F. Murray, of Cin- 
cinnati, Ohio, of counsel), for appellant. 

Barthel & Barthel, of Détroit, Mich. (C. R. Stickney and Otto F. 
Barthel, both of Détroit, Mich., of counsel), for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 

Judges- 

*For otlier cases see same topio & § number In Dec. & Am. Digs. 3907 to date, & Rep'r Indexes 
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DENISON, Circuit Judge (after stating the facts as above). [1] 
In the former case, it was decided that the patent was valid, but vvas 
not entitled to a broad range of équivalents. The record in the prés- 
ent case contains several earher patents not before considered, but 
nothing of strikingly différent character or effect, or which ought to 
lead us to a différent conclusion from that before reached. As was 
said by this court under similar circumstances in Dowagiac Mfg. Co. 
V. Brennan, 127 Fed. 145, 62 C. C. A. 259 : 

"The validlty of the patent is a thing which must be regarded as adjudged, 
and must be accepted as the starting point for discussion." 

[2] The fact that defendant's structure is covered by a patent later 
than complainant's we lay out of considération, for the reasons stated 
in Herman v. Youngstown Co., 191 Fed. 579, 112 C. C. A. 185. See, 
also, Ries v. Barth (C. C. A. 7) 136 Fed. 850, 854, 69 C. C. A. 528, 
and Ryder v. Schlichter (C. C. A. 3) 126 Fed. 487, 490, 61 C. C. A. 
469. 

[3] Adopting that view of the Murray structure which was taken 
by this court in the other case, and in which we are confirmed by this 
record, bis patentable novelty consisted in that support against latéral 
bending in any direction and that vertical maintaining of the spring, 
which support and maintenance were given by the four perforations 
in the arched strip. Having thus four bearing points in the same 
horizontal plane, the rise in the spiral between bearing points caused, 
at thèse four points, top and bottom friction, which, when the lower 
coil was screwed in through the holes, would tend to prevent it from 
unscrewing and to hold it rigidly wîth référence to the spring's ver- 
tical axis. This top and bottom friction, due to the rise of the spiral, 
being characteristic of the Murray invention, and not being found in 
the D'Arcy structure, the latter was determined to be noninfringing. 

We are satisfied that the O'Brien device does embody the éléments 
of the Murray invention and claims, and in particular that it bas the 
characteristic action and effect which were found not présent in D'Ar- 
cy. O'Brien has the arched strip. The exhibits show that his arch is 
somewhat narrower than Murray's, but this différence must be a mère 
matter of degree, unless and until the walls of the arch approach so 
near together that they operate as a single vertical strip rather than 
as an arch, and do not, by their latéral spacing, give support to the 
spring at two points far enough apart to prevent tilting of the spring 
laterally of the strip. O'Brien also provides for the spring four per- 
forations in the walls or edges of the arched strip. Thèse perfora- 
tions, as in Murray, are in the same horizontal plane, and, as in Mur- 
ray, are in pairs. O'Brien has made additions to Murray. He has 
added horizontal flanges at the bottom of the arch, and has struck 
up or offset the bottom spring coil between the arch walls, so that the 
spring cannot unscrew. As O'Brien's side walls are doser together 
than Murray's, and as O'Brien has made his perforations larger to 
give more play to the spring, his perforations do not support the 
spring against bending laterally of the strip as well as do Murray's ; 
and so his side flanges, which additionally prevent the bottom coils 
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from tilting, and his offset, which forces the coîl into doser contact 
vvith the flange, undoubtedly do co-operate with the four perforations 
in keeping the spring upright, and get a better and more efficient re- 
suit in this respect than would be accomplished by his arch walls and 
perforations alone. However, this is addition, not substitution. We 
find by experiment, as seems apparent from observation, that if 
O'Brien's flanges are bent down into the same plane as the side walls, 
so that he has nothing except the arch with four perforations, the 
spring will be maintained, not perfectly, but moderately well, in ver- 
'tical position, and this resuit is, at least in part, due to the top and 
bottom friction at the four perforations or bearings, and caused by the 
rise in the spiral. What O'Brien did was not to abandon the char- 
acteristic function of Murray, but to impair this function by slightly 
narrowing the arch and enlarging the perforations. He then neutra- 
lized this impairment by adding the horizontal flanges and the offset. 

[4] We think O'Brien's structure comes within the settled rule 
that infringement is not avoided by impairment in degree so long as 
the distinguishing function is retained (Penfield v. Chambers [C. C. 
A. 61 92 Fed. 630, 653. 34 C. C. A. 579; King v. Hubbard [C. C. A. 
6] 97 Fed. 795, 803, 38 C. C. A. 423), and within the principle that 
infringement is not avoided by adding éléments to the complète struc- 
ture of the patent claim (Macomber's Fixed Law of Patents, §§ 447, 
448). 

The défendant is not manufacturing the complète spring seat with 
the frame, but the exhibit, "Defendant's Manufacture No. 1," is 
clearly intended for attachment to a frame, and can hâve no other use. 
Under the familar rule of contributory infringement (Thomson-FIous- 
ton Co. v. Ohio Co. [C. C. A. 6] 80 Fed. 712, 26 C. C. A. 107) it in- 
fringes claims 1, 2, and 3. Exhibit, "Defendant's Manufacture No. 
2," embodies a frame and infringes claim 5. 

The decree will be reversed, with costs, and the record remanded, 
with instructions to enter a decree for complainant on claims 1, 2, 3, 
and 5, and for further proceedings not inconsistent with this opinion. 



BRUNSWICK-BALKE-COLLENDER CO. v. CHARLES PASSOW & SONS. 
(District Court, W. D. Mis.souri. July 25, 1913.) 
No. 3,480. 
Patents (? :V2S*) — Invention — Pool Tables. 

The Cumiingliam patents. Nos. 55S,18ô and 550,790. eacli for Improve- 
mei:ts in billiard or pool table pocliets, and No. 556,532. for improvement 
in return conduits for balls, connected with the pocliets of such tables, 
are eacli void for lack of patentable invention. 

In Equity. Suit by the Brunswick-Balke-Collender Company against 
Charles Passow & Sons, a corporation. On final hearing. Decree 
for défendant. 

F. V. Kander, of Kansas City, Mo., and Philipp, Sawyer, Rice & 
Kennedy, of New York City, for complainant. 
John H. Whipple, of Chicago, 111., for défendant. 

*For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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VAN VALKENBURGH, District Judge. Complainant, organized 
under the laws of the state of Delaware, and the owner of letters 
patent Nos. 553,185, 556,532, and 559,790, as assigner of the inventer, 
Patrick M. Cunningham, brings its bill of complaint against Charles 
Passow & Sons, a corporation organized under the laws of the state 
of Illinois, and doing business in Kansas City, Jackson county, Mo. 
It charges said défendant with infringement of thèse patents, and 
prays injunction, accounting, and damages. The défendant moves 
the court to dismiss the bill for wânt of equity on the alleged ground 
that complainant has failed to prove infringement after complainant 
acquired title to the patents in suit. It also asserts that said patents are 
void for want of novelty and invention, and dénies infringement. 

The motion to dismiss must be denied. A stipulation on file admits 
that : 

"ïhe complainant acquired title to the patents in suit and ail claims and 
demands, both ut law aud in equity, for damages and profits accrued or to 
accrue ou account of the infringement of said letters patent, or auy of them. 
as alleged in the l)ill of complaint, by virtue of an assignment dated 
March 30, 1908, from the Brunswick-Balke-Collender Company, of Ohio, to 
complainant, which as.signment was dulv recorded in the l'atent Office April 
10. 1908." 

The bill in this case was filed March 30, 1909. The défendant was 
incorporated July 16, 1904. It is stipulated that the défendant sold 
a pool table embodying the alleged infringing devices at Kansas City, 
in this district, prior to the commencement of this suit. It sufïicient- 
ly appears, therefore, that the sale was made after July 16, 1904, and 
within six years prior to the filing of the bill ; also that complainant 
then had title to ail claims and demands for damages and profits on 
account of infringements committed prior to the date of the assign- 
ment, and within the statutory period antedating the filing of the bill ; 
that the assignment to complainant expressly transferred such rights 
of action to the assignée. 

The patents are susceptible of conjoint use, as will hereafter more 
clearly appear. Défendant objects to certain testimony and évidence 
tendered by complainant, and asks that the same be excluded. In 
the view I take of this case, however, it will be unnecessary to déter- 
mine this and other questions raised, and we may pass at once to a 
considération of the validity of the patents. 

The first patent in suit, No. 553,185, relates to pool tables which are 
provided with pockets and with a device for conducting the balls from 
the pockets to a large pouch or pocket at the foot of the table without 
necessitating the removal and collection of said balls by the players or 
by an attendant. This device, which was originally one embodying 
marked invention and a distinct advance in the art, was concededly 
old. The object of this patent is thus stated in the spécification : 

"I propose to provide for use meta Hic bail réceptacles for pool tables, which 
not only will not impair the exterior appearance and design of the table, but 
which, furthermore, shall be capable of securement to the woodwork o£ the 
table without any exposure to sight of the means of securement, and shall 
possess the capacity to fit equally well to tables of various shapes or designs 
of body. To this main end and object my invention may be said to con- 
sist in a metalllc bail réceptacle for billiard or pool tables adapted to extend 
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inwardly from the locality at which the pocketed bail is receîved in said 
réceptacle, and to be fastened to the woodwork of the table wlthout fltting 
to the exterior surface of the table body." 

In other words, having given in the prior art pool tables with metal- 
lic pockets attached at the corners and sides of the table and outwardly 
visible, also a device in such tables for conducting the balls from 
such pockets to a common réceptacle, which said device must of ne- 
cessity hâve connected with said pockets, the patentée undertakes to 
conceal such pockets within the structure of the table, so that they may 
not detract from its otherwise attractive appearance. Passing by the 
question raised of whether such an improvement must not be limited 
to a spécifie construction, it becomes pertinent to inquire whether the 
mechanical expédient of inclosing the pockets within the structure of 
the table, thereby partly or wholly concealing them from sight, can 
be called invention? So far as appears from this record, this so-called 
invention involved no more ingenuity than might be expected of any 
compétent workman engaged in the manufacture of tables of this char- 
acter and possessed of the necessary skill which might reasonably be 
expected of him to adapt his construction to mère change in location 
of parts. I do not think the essential éléments of patentability are 
hère présent. 

The third patent in suit, No. 559,790, also concerns the pockets of 
such a billiard or pool table. Thèse two patents were pending in the 
Patent Office at the same time, the former being granted January 14, 
1896, and the latter May 5, 1896. This spécification advises us that 
a construction used almost wholly up to the présent time — 

"is that in which metalllc gutter irons of approximately hemispherlcal form 
are secured to the exterior of the table body, so as to form cup-shaped ex- 
tensions outwardly of the conduits, and in which the usual pocket netting 
which dépends from the ordlnary 'pocket iron' has its lower edge securely 
fastened to the upper semicircular edge of said gutter iron, ail in a man- 
ner well understood by those familiar with the manufacture and use of pool 
tables. This last-mentloned and almost universally employed construction, 
while It is comparatively strong and durable (the metallic gutter irons be- 
ing usually able to bear the strain and shocks of foreibly holed balls), Is 
objectionable in some particulars, chlef among which are, first, that of a 
great liability of injury to the ivory balls by contact with the upper edge of 
the gutter iron; second, that of a liability of a foreibly holed bail to re- 
bound or jump back onto the table; and, third, that of a tendency of the 
hard knocks and jars to which the gutter iron is subjected to loosen the 
connections between the gutter iron and the table body." 

To remedy thèse objectionable features is stated to be the main end 
and object of the invention. It consists of a curved and gutter-shaped 
leather shoe inserted in the pocket and communicating with the con- 
duits for assembling the balls heretofore referred to. In other words, 
it is a leather lining and cover for the pocket and gutter iron there- 
tofore existing, so shaped as to conform itself, for a brief space, to 
the conduit communicating with the pocket. It also, in some cases, 
supplied the place of the familiar pocket netting depending from the 
pocket iron. It seeks to obviate the chipping of the balls by contact 
with the iron and the liability of a foreibly holed bail to rebound upon 
the table, by covering the iron with the softer and more yielding- 
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leather material. The cup atid trougli shape iiito which the latter is 
molded is dictated largely by that of the parts to which it is applied, 
developed, perhaps, by requirements perfectly obvious to the unskilled, 
and susceptible of ready construction by the skilled, workman. In the 
patent to Jefferson, dated March 29, 1891, a cruder device having the 
same gênerai character and objective is shown. This device, of neces- 
sity, conformed in some degree to the shape of the pocket and gutter 
in which it was placed. In any event, I do not think the mère molding 
of the Cunningham device into the shape shown in the patent in suit 
involved invention; nor do I think it requires inventive genius to 
perceive the desirability of covering the hard pocket and gutter irons 
with leather or other softer substance to prevent injury to balls and to 
remedy the other obvious inhérent defects named. 
The second patent in suit, No. 556,532— 

"relates to the conduits or bail troughs of that specles of pool table In which 
the balls holed descend through bottomless pockets into the upper end por- 
tions of downwardly inclined wooden conduits or troughs, by which they are 
conducted to a receptable located benenth the bed of the table at the foot of 
the latter in a manner and for the purposes well known to the makers and 
users of this kind of pool tables. Prevlous to my invention this conduit has 
beeu made in the form of a rectangular trough with an oblong opening in its 
bottom, and lined with cloth to prevent niuch of the noise or racket that would 
otherwise be made by the tumbling about and rolling along of the balls wlthin 
the troughs. Such conduits or bail troughs hâve, however, been found to be 
defective or objectionable in practiee niainly in thèse partieulars, viz, : First, 
that considérable noise is made by the passage of the balls through them ; 
and, second, the cloth linings very soon wear out or get worn Into such a con- 
dition that they require repairing, which Involves considérable trouble and ex- 
pense. I propose by an improvement to provide for use a bail conduit which. 
whlle it will be less expensive of manufacture to start with than the cloth-lined 
troughs, will be more nolseless and more durable than any heretofore made 
that I know of. To thèse main ends and objeets my Invention consists in a 
bail conduit or conductor provided with two ways composed of strlps of vul- 
canized rubber or other suitable comparatively soft, but durable, material, 
the wooden portion of the conduit being so made and the said ways so com 
bined therewith that the bail will travel whoUy on the angular parts of the 
said noiseless ways and out of contact with the wooden surfaces of the 
trough." 

The original daims tendered were the following: 

"First. A bail conduit, for pool tables coniprised of a trough-llke device, 
having, as usual, a bottom openiug for the escape of ehalk, and provided with 
parallel ways, or skids, on which the balls travel whoUy in their passage from 
the pockets to the réceptacle for Iioled balts, substantially as hereinbefore set 
forth. 

"Second. A conduit for pool tables composed of an open l)ottomed trough ; 
and two parallel ways c, c, of soft rublser, or other suitably noiseless material, 
the whole constructeû and operating so that the balls passing through the 
conduit travel whoUy on said noiseless ways, ail substantially in the manner 
and for the purpose set forth." 

Presumably because of rejection this substitute was proposed: 

"In a bail trough, or conduit, for pool tables, the combination, with the 
trough-like device, having, as nsual, a bottom opening for the escape of chalk. 
of the ways e, c, of some suitable soft and noiseless material, arranged so 
that the bail must travel on the angular portions, or edges thereof, in the 
manner and for the purposes set forth.'' 
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Although the file wrapper exhibited does not dïsclose tlie views of 
the examiner, this substitute must hâve proved unsatisfactory, because 
a second substitution vvas made, which embodied the two final claims 
of this patent. They read as foUows : 

"(1) The wooden bail trougli for pool tables, provided with rabbets, e, and 
wUli strips, 0, C, of elastic materlal, sucli as Is described, secured in the rab- 
bets se that the bail wlll travel only on thelr upper and inner edgeg, as and 
for the piirpose set forth. 

"(2) The wooden bail trongh for pool tables, comprlslng the pièces, ^4, A, 
and, b, b, provided with rabbets, e, in the pièces, A, A, and with the strips, 
V, à, of elastic materlal, such as Is described, secured in the rabbets so that 
the bail will travel along their upper and inner edges, as and for the purpose 
set forth." 

New, it will be observed that the idea of the invention was to escape 
the noise produced by the rolling along of the balls within troughs 
lined with cloth, which was not entirely satisfactory as a noise absorber 
and which soon wore out. For this was substituted parallel ways or 
skids on which the balls "travel wholly"; thèse ways being of soft 
rubber or other suitably noiseless material. The next step in the 
first substitute was to prescribe ways of some suitable soft and noise- 
less material, arranged so that the bail must travel on the angular por- 
tions or edges thereof. The final claims differ only in that they speci- 
fy rabbets in which the strips or ways of elastic material are set, the 
bail traveling as before on their upper and inner edges. 

The use of skids or wavs upon which spherical bodies may be rolled 
is old in ail arts to which such a use is pertinent. Kurthermore, the 
Augustin patent, No. 472,423, granted April S, 1892, discloses a track 
with parallel skids or ways upon which the balls roll. This track was 
covered with leather or other so-called suitable material. In the Goss 
patent. No. 507,900, granted October 31, 1893, the conduit was com- 
posed of several parallel wires or rods covered with soft rubber to 
prevent injuring the balls and to deaden the noise. It is plain that 
the use of ways or skids was obvions as well as old, and the substi- 
tution of rubber as a material could scarcely involve invention. Under 
thèse conditions the patentée apparently was compelled to narrovi' his 
invention to the employment of rabbets in which thèse rubber strips 
were set. The rabbet is an old and well-known form of construction 
within which to anchor some other élément to add steadiness. Its em- 
ployment in this structure required no exercise of the inventive facul- 
ties, nor did the resulting combination. 

It is contended that the requirement that the bail should travel upon 
the inner and upper — that is to say, the angular — edges of the strips, 
was novel ; but if a sphère be made to travel upon ways of any de- 
scription placed far enough apart so as to retain that sphère wholly 
upon them, it will be seen that no other resuit is possible. A portion 
of the bail will inevitably sink below the angular corner and the move- 
ment will be along those corners. This is equally true of ail other 
ways or skids that bave been used. Rubber is, of course, more noise- 
less than cloth or leather, but that is a matter of common knowledge. 
It is now also urged that the speed of the bail is thus retarded. The 
inventer apparently had no conception of this, for he does not mention 
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it. From any point of view I am unable to discover either novelty or 
invention in the claims of this patent in suit. 

For the sake of completeness it may be well to add that, if com- 
plainant's devices were patentable, defendant's structure is a plain 
infringement, but from the preceding discussion this considération 
becomes immaterial. As was said at the outset, the device for con- 
ducting the balls from the pockets beneath the table to a common 
réceptacle was a valuable improvement, involving novelty and inven- 
tion ; but that device is not presented by the patents in suit. We bave 
hère only the graduai and obvions betterments involving only such 
incidental improvements as would naturally suggest themselves to the 
.skilled mechanic or workman in the manufacture of pool tables having 
the prior art before him. 

In Brunswick-Balke-Collender Co. v. Wagner & Adler Co. (C. C.) 
155 Fed. 120, thèse same patents were before Judge Platt of the South- 
ern district of New York. His décision was based upon différent réf- 
érences and a distinct alleged infringing device. He found for the de- 
fendant, partly upon the ground of lack of invention and partly upon 
that of noninfringement. Nevertheless, his conclusions as to the pat- 
ents involved coincide practically with those herein expressed. I 
am aware that Judge Morris, in the district of Maryland, entertained 
a contrary view ; nevertheless, each case must be decided upon the 
record as presented and upon the independent judgment of the chan- 
cellor. 

It foUows that the bill cannot be maintained as to any of the pat- 
ents in suit, and must be dismissed. 



CROWN CORK & SEAL CO. OF BALTIMORE CITY v. BROOKLYN 
BOTTLE STOPPER CO. et al. 

SAME V. AMERICAN CORK SPECIALTY CO. et al. 

(District Court, E. D. New York. July 29, 1913.) 

Patents (§ 326*) — Improvement of Machine— Decree Restraining Infringe- 
ment — New Combination — Contempt. 

Bogdiinffy's patents. Nos. 1,053.565 and 1.0.53,898. Issued February 18, 
1913, covering a machine for the manufacture of bottle elosures, held 
nierely a new comhination and new form of device. dépendent on the 
methods covered liy the prior Painter and Wlieeler patents, only changing 
the order of the steps in the attachment of the cork seal or gasket to the 
closure, and therefore a niere colorable change, not amountlng to a new 
discovery, so that défendants' use thereof after issue pending appeals 
from decrees entered December 7, 1912, restraining défendants from in- 
fringing tlie l'ainter and Wheeler patents, constituted a contempt, pun- 
ishable by motion for attachment. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 613-619: Dec. 
Dig. § 326.*] 

In Equity. Suit by the Crown Cork & Seal Company of Baltimore 
City against the Brooklyn Bottle Stopper Company and another. Ap- 
plications for attachment of défendants for contempt in violating de- 

•For other cases see same topic & S number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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crées restraining the infringement of the Painter and Wheeler patents 
covering a machine for the manufacture of bottle closures. Granted. 

Philipp, Sawyer, Rice & Kennedy, of New York City (James Q. 
Rice, of New York City, of counsel), for complainant. 

Livingston Gifford, of New York City (Robert B. Killgore, of New 
York City, of counsel), for défendants. 

CHATFIELD, District Judge. Applications for attachment of the 
défendants in the above-entitled actions for contempt by violation of 
the injunctions issued herein, pursuant to decrees of December 7, 1912, 
hâve been considered upon affidavits, as well as the record in the cases- 
themselves, and hâve been elaborately arp;ued and briefed. Appeals 
from the decrees bave been taken, but not yet heard, and it appears 
that the défendants bave, since the entry of those decrees, been using 
machines which they allège are constructed and operated in accord- 
ance with a method patent issued to one A. Bogdanfïy, under No. 
1,053,898, on the ISth day of February, 1913, and a machine patent 
to Bogdanfïy, issued on the ISth day of February, 1913, No. 1,053,365. 

Bogdanfïy is a mechanician in the employment of a company iir 
Brooklyn, whose interests are allied with those of the défendants in 
thèse actions. Prier to tlie actual issuance of bis patent, the défend- 
ants used his form of appliance, with bis permission, and knew during 
the trial of this action of the Bogdanfïy suggested changes. 

The affidavits in opposition show that the soliciter for the défend- 
ants, as well as the solicitor engaged in obtainiug Bogdanffy's patents, 
and other solicitors of great réputation in New York and other places,, 
rendered opinions, prior to the decree in this action, to the efifect that 
the device shown in the Bogdanffy patents was not an infringement 
of the Painter and Wheeler patents, unless those patents be construed 
so broadly as to render them invalid, Again, after the decree was 
rendered herein, other solicitors of like standing expressed to the de- 
fendants the opinion that the use of the Bogdanffy device and method 
would not render the défendants liable for contempt. 

Attention bas been called by the défendants to the décision in this 
district in the case of Onderdonk v. Fanning (C. C.) 2 Fed. 568, in 
which the court said, upon motion to punish for contempt, that issu- 
ance of a patent since the decree covering the altérations complained of 
indicated that the changes were not so plainly colorable as to entitle 
the plaintiff to an attachment, and that the questions should not be 
disposed of upon motion. 

In Wirt v. Brown (C. C.) 30 Fed. 187, this court again held that a 
change of construction, with the obtaining of a patent for the changed 
form, made it necessary to bring an independent suit. 

In Bonsack Mach. Co. v. National Cigarette Co. (C. C.) 64 Fed. 858,. 
Judge Lacombe held that the weight of authority was clearly against 
the proposition that where a machine differed in some respects from: 
that passed upon in the case, and was made under a patent issued 
subséquent to the decree, the question of infringement should not be 
settled upon motion to punish for contempt. 

(3n the other hand, the complainant cites the cases of Blair v. Jean- 
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nette-McKee Glass Works (C. C.) 161 Fed. 355, Queen v. Green (C. C.) 
170 Fed. 611, Lepper v. Randall, 113 Fed. 627, 51 C. C. A. 337, and 
Norton v. Jensen, 49 Fed. 859, 1 C. C. A. 452, as authority for the 
proposition that where a change is merely colorable, or where the 
variation is not such as to constitute new discovery, or where the party 
is merely making use of the doctrine of équivalents, or of immaterial 
changes, without other purpose than to évade the injunction, the ques- 
tions raised by such acts should be passed upon in connection with the 
interprétation of the decree in the original action, and that the com- 
plainant should not be put to the expense of an independent suit. 

The présent case would fall plainly under the décision of Onderdonk 
V. Fanning, supra, and National Harrow Co. v. Hanby (C. C.) 54 Fed. 
493, which held that the granting of a patent is prima facie proof 
that the machine covered by the patent does not infringe any other 
patent within the knowledge of the Patent Office, if it were not for the 
fact that the Bogdanffy patents are upon their face a claim for im- 
provements oyer the art which the record makes plain was embodied 
in the Wheeler and Painter patents considered in this action, and if 
Bogdaniïy's machine patent were not merely a new combination, or a 
new form of device, dépendent upon the methods and the right to 
use a combination of this nature covered by Painter and Wheeler. 

Bogdanffy's method patent présents a somewhat broader question, 
for it is difficult to see how a new combination of parts, or an im- 
provement in a machine, even if patentable, can of itself furnish a new 
method, and be more than mère description of the f unctions perf ormed 
by the machine in doing work in the new way. 

Bogdanffy's method is a claim that he secures better results by 
changing the order of certain steps and processes, and for the purpose 
of this motion we need not consider whether he thereby shows suffi- 
cient patentable novelty to obtain a patent as for an improved process 
or method. 

The real question is that suggested in Hardwick v. Masland (C. C.) 
71 Fed. 887, and Cantrell v. Wallick, 117 U. S. 689, 6 Sup. Ct. 970, 
29 L. Ed. 1017, in which case the Suprême Court said : 

"Two patents inay botli be valid, when the second is an improvemeut on 
tlie flrst, in which event. if tlie second Includes the fli'st. neither of the two 
patentées can lawfully use tlie invention of tlie other without the other's con- 
sent" — citing Star Sait Caster Co. v. Crossnian, 4 Clifif. 068, Fed. Cas. No. 

See, also, Eldred v. Kirkland, 130 Fed. 342, 64 C. C. A. 588; Rvder 
V. Schlichter, 126 Fed. 487, 61 C. C. A. 469. 

This makes it necessary to détermine upon this motion whether the 
Bogdanfïy patents are prima facie évidence of an independent inven- 
tion, or whether they are merely prima facie évidence that the Patent 
Office found a patentable improvemeut or a patentable new combina- 
tion available to those who had the right to use the Painter and Wheel- 
-er method and machines. 

The varions experts for the défendants upon this motion hâve giveii 
testimony as to the advantages which they consider are obtained by 
.applying the cork seal or gasket to the closure after the melting of the 



476 206 FEDERAL REPOUTEK 

adhesive has been secured. Démonstration was offered upon the ar- 
gument to indicate that the cork was livelier, or not so brittle, when 
not subjected to the greater degree of beat. One of the experts for 
the défendants has testified that the défendants' cork is cold when 
made to adhère ; and ail of thèse experts, as well as the counsel whose 
opinions hâve been presented in the case, base their conclusions upon 
the proposition that in the Bogdanffy machine the closure is not heated 
after the parts of this closure are assembled. 

The différences between the complainant and the défendants can be 
summed up in one question, as to whether Bogdanffy gets away from 
the Painter and Wheeler patents by heating a closure, made and treated 
like the Painter and Wheeler closures with the cork omitted, and im- 
mediately (as a subséquent step) inserting a cold gasket of cork into 
the heated closure, and then subjecting thèse then assembled and heated 
parts under pressure, in the way in which a carpenter allows glue to 
set when applied in liquid form. 

The machines now in use by the défendants arc similar in structure 
and function to those which were enjoined under the decree, except 
with respect to the apparatus and arrangement for inserting the cork 
in the closures. 

In the machines enjoined by the decree the cork was inserted while 
the closure was being assembled; that is, before it was fed into the 
machine, and before it was subjected to any heat, while progressing 
under the influence of the star ring. In the défendants' présent ma- 
chine, the closure is assembled without the cork, moved forward un- 
der the influence of the star ring, through the zone in which heat is 
applied directly from the burners, and then, while the holding parts 
of the machine are still in their heated condition, and while the tin, 
gum, and paper of the closure are in heated condition, the cork is 
added. The closure is then beyond the burners, and no new heat is 
added thereto. The plunger pressure is applied as before, and the 
closure, when released, is discharged, with the parts in exactly the 
same relation and form as when made by the machines enjoined under 
the decree. 

The complainant contends that the process of subjecting the closure 
to heat while it is being assembled is an équivalent for subjecting the 
closure to heat after it has been assembled, and it also contends that 
the application of heat, through the plates of the machine, the tin ma- 
terial of the cap, and the adhesive, to the surface of the cork which 
is to be adhered, is "an application of heat to the entirely assembled 
closure before it is subjected to pressure." 

The complainant therefore allèges that the variations in the process 
are merely the use of équivalent steps, or, at most, of an improved 
step, in carrying out the process covered by the patents whose validity 
has been sustained. 

In thèse respects it must be held that the complainant is correct, and 
that the défendants' experts, as well as the counsel whose opinions 
bave been introduced in this matter, bave erroneously based their con- 
clusions upon the assumption that the application of heat to the as- 
sembled closure must be confined to an application which does not 
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start until after the closure has been entirely assembled, and which 
ceases when the direct contact of the gas burners is removed. 

But it was held on the trial of the case that the application of beat 
through an oven or plate, under which the gas burners were set, was 
the équivalent of heating the closures directly, and the court is unable 
to see why any other than mechanical change is shown by applying 
some of the heat before the last part — that is, the cork — is inserted, 
and then continuing the supply of heat from radiation, instead of 
direct contact with the flame. 

As a matter of fact, the record shows that the closures in the pro- 
cess of assembling had some preparatory heating before the insertion 
of the cork, under the old oven and Painter methods, and this Painter 
1892 patent. No. 468,225, discloses the idea of heating the tin cap 
and adhesive, and then inserting the cork by means of a plunger. 
This would defeat the Bogdanfify patent, and show that it was not 
patentable invention, if, as claimed by the défendants, the Painter 
1892 patent has disclosed the précise methods which the défendants 
are now following. 

The decree and the record herein show that the Painter 1892 patent 
did not employ the éléments of time and pressure in the way that 
thèse functions are used under any of the patents now being discussed. 
The claim that the Wheeler and Painter patents would be invalid, if 
construed broad enough to include the défendants' methods and ma- 
chines, was disposed of upon the décision of the case, except in so far 
as the défendants seek to avoid that resuit by claiming that their 
présent structure and method is that of the old Painter patent. 

It is évident that, according to the findings in the case, this cîaim 
cannot be substantiated, or that it would render their présent patent 
invalid. If the Bogdanffy patents are not valid, or if the défendants 
do not operate thereunder, then this court is bound to détermine 
whether or not the défendants' structures infringe, and to décide this 
motion accordingly. 

For thèse reasons it would seem that the doctrine of Onderdonk v. 
Fanning, supra, cannot apply, and that the court should détermine 
whether the change in the structure and method used by the défend- 
ants is merely colorable, and whether they should be prevented from 
using the changed machines so long as the decree which has been en- 
tered is in force. 

Upon the record it must be held that the défendants' structure is 
covered by the daims of the Painter and Wheeler patents held valid in 
this action, and that they therefore are infringin"- those patents, and 
are technically in contempt of court therefor. The advice of counsel 
is not a défense against acts which of themselves are contempt of a 
court's decree. Such advice may free the party disobeying the decree 
from further punitive action by the court beyond the necessary en- 
forcement of strict compliance with the injunction. But this must be 
compelled, and the motion for attachment will be granted. 
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ACME STEEL GOODS CO. v. AMERICAN METAL FASTBNERS CO. 

(District Court, N. D. Illinois, E. D. July 18, 1913.) 

No. 30,760. 

1. Patents (§ 310*)— Suit for Ikfkingement— Pleading. 

In a suit for Infriugenient of a patent for an iniprovenient In tlie manu- 
facture of métal fasteners, évidence is admissible to show tliat there was 
a clemand for such fasteuers, tliat tliey liad not gone into commercial use 
because of their cost, and tliat such cost had been so reduced by the 
patented machine that tlîey at once came into gênerai use, and under the 
new equlty rules such faets should be pleaded. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §g 50T-540; Dec. 
Dlg. § 310.*] 

2. Patents (§ 328*)— Validity and Infringement— Pbocess and Machine fob 

Making Métal Fastexers. 

The Norton patents. No. 859,686. for a process of mailing corrugated 
métal fasteners. and No. 9.56,540, for a macliine for practicing such pro- 
cess, held infringed l)y a machine whlch embodies the essence of the In- 
vention and differs from that of the patent only in Increasing the number 
of parts and using tliree opérations to accomplish what is done by the 
patented process and machine in one. 

In Equity. Suit by the Acme Steel Goods Company against the 
American Métal Fasteners Company, impleaded as the Wolf-Craig 
Company. On final hearing. Decree for complainant. 

Rector, Hibben, Davis & Macauley, of Chicago, 111. (Frank Parker 
Davis, of Chicago, 111., of counsel), for complainant. 

Harry P. Simonton and William R. Rummler, both of Chicago, 111., 
for défendant. 

SANBORN, District Judge. Bill for infringement of two patents, 
one covering a corrugated métal fastener, called a "saw-tooth" fasten- 
er, the patent having been issued to EHiott S. Norton, and assigned 
to complainant, dated July 9, 1907, and numbered 859,686, the other 
on a machine for making- the fasteners, issued to the same person, 
and so assigned, dated î\fay 3, 1910, and numbered 956,540. Certain 
questions are raised as to the allégations of the bill, and want of 
novelty and infringement are set up as défenses. 

The bill and answer are in the usual conventional form in use before 
the new rules took efl'ect. When the case was first heard complain- 
ant offered évidence tending to show a prior want of such a device, 
unsuccessful experiments to meet it, and complainant's success. As 
none of thèse things are expressly pleaded, an objection to the pro- 
posed évidence was sustained, but complainant was given time to 
amend. Accordingly an amendment vv'as filed, alleging in substance as 
follows : (1) That prior to the patent, the fastener in question had not 
gone into commercial use. (2) That efforts to produce it by varions 
processes had been unsuccessful. (3) That the demand for it had re- 
mained unfulfilled. That upon the marketing of complainant's fas- 
teners, an industry of large proportions grew as a resuit of the method 
of manufacture. (4) That an allied industry aiso grew up, to wit, the 
industry of manufacturing and selling automatic machines for driving 
the fasteners. 

•For other cases see same topic & § kumbkr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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[ 1 ] Défendant filed a motion to strike out the amendaient as imma- 
terial and impertinent; also to strike out a clause of the original bill 
alleging public acquiescence in complainant's patent rights. The mo- 
tion was made on the ground that the only relevant issues were validi- 
ty and infringement, and that it is inadmissible to broaden a patent, 
or fix the range of équivalents, by ofïering any évidence vi'hatsoever. 
The motion was heard M^ith the merits, and the whole taken under 
advisement. The évidence sustains thèse allégations. 

As to the question of pleading: The United States courts hâve 
generally given considération, as well as much weight, to matters like 
those so pleaded and proved. They seek to get behind the mère paper 
of the patent and ascertain what the actual industrial conditions were, 
what demand there was for the patented invention, and what efifect 
it had upon the progress of the art. For this reason it is common prac- 
tice to overrule demurrers to patent bills. Bottle Seal Co. v. De La 
Vergne Bottle Seal Co. (C. C.) 47 Fed. 59; Krick v. Jansen (C. C.) 
52 Fed. 823 ; Amer. Fiber-Chamois Co. v. Buckskin-Fiber Co., 72 Fed. 
508, 18 C. C. A. 662 ; Neideck v. Fosbenner et al. (C. C.) 108 Fed. 266 ; 
Stillwell V. McPherson (C. C.) 172 Fed. 151; Adrian Wire Fence Co. 
V. Jackson Fence Co. (C. C.) 190 Fed. 195. 

Such testimony does not broaden the patent, although the actual 
resuit may be otherwise. It enables the court to give the invention its 
proper place in the development of the art. Satisfactory évidence of 
a long-felt want will go far to indicate patentable invention. Pieper 
V. Electro Dental Mfg. Ce, 160 Fed. 932, 88 C. C. A. 112. 

New that trials in patent cases are in open court, and the taking of 
dépositions or oral testimony out of court is made the exception by 
the new rules, the bill should plead matters of the kind referred to, 
so that défendant may hâve opportunity to meet the issue, and not 
be taken by surprise. No change in the rule of admissibility, however, 
has been made. And such évidence is material where, as in this case, 
the patents are for an improvement in manufacture, rather than in the 
quality of the devices themselves. The old method of making thèse 
fasteners was just as good, if not better, than the new; but by the 
old method each fastener had to be sharpened by hand. For this 
reason they could not be made cheaply; the production cost being 
prohibitive. The old fastener would break down the grain of the 
wood into which it was driven, but by sharpening with a file it could be 
used with success. By complainant's machine they can now be made 
by the ton with small expense, thereby bringing into use for box 
making, etc., large quantities of useless lumber. The old process of 
grinding the fasteners invariably formed burrs in the throats or spaces 
between the points of the teeth. By the new the fasteners are eut 
so as to avoid this defect, grinding being used only as a slight finish- 
ing treatment, and only by way of economy in manufacture. Partly 
in view of the resuit the patentee's discovery rises to the dignity of 
invention, and the class of évidence in question is just as much admis- 
sible to show the relation of the discovery to the art, and its proper 
place therein, if not more so, than in case of a new product or devicé. 
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[2] The question of novelty: Claim 1 of the metliod patent reads 
thus: 

"An Improved process of producing sharpened corrugated métal fasteners, 
the same consisting in bringing one longitudinal edge of a cross-coiTugated 
métal stiip to a séries of short sharpened edges or points with interveuing 
U-edges by a single opération on each side of the strip, removing at one 
diagonal eut the métal of the strip betweeu the ridge of each corrngation and 
a médian Une of tlie same and the neighboring reverse corrugation." 

The description of the machine patent follows quite closely the 
method patent. It covers a machine for rapidly turning eut the cor- 
rugated fastener in a long strip, by a single cutting opération on each 
side of the strip. 

There are two main différences between complainant's and defend- 
ant's process. Complainant cuts the métal at the middle line of the 
strip by a single opération, leaving a sharp cutting edge, needing no 
further sharpening ; but a light grinding opération is practiced to 
save knife sharpening, and which is a matter of economy. Défendant 
makes the same kind of a eut by two opérations, with knives operat- 
ing in the same plane, but operating not on the middle line of the 
strip, but slightly back of it, so that the fasteners are not sharp enough 
for use without the additional grinding of the strip along the edge 
to sharpen the points. In this way défendant uses three opérations, 
instead of the single one described in the quoted claim; or, assumed 
that the two cuts of the knives in the same plane to be the équivalent 
of complainant's single eut, défendant uses two opérations to com- 
plainant's one. So the question is whether the rule of équivalents can 
apply. 

There is no doubt that défendant has appropriated the essence of 
the Norton patents by dividing up opération or doubling the operative 
parts. Defendant's machine was devised by a former employé of 
complainant. whose work was to look after the fastener machines. 

Instead of cutting the strip away on its middle longitudinal line, so 
as to leave the edges sharp, défendant cuts a little outside of such line, 
thus leaving a more blunt point, which is then sharpened by grinding. 
It also makes two slices of the material instead of one, by knives oper- 
ating exactly in the same plane. The wording of the Norton claims, 
which require the cutting to be on the médian longitudinal line of the 
strip, is thus avoided. In other words, défendant took a patent lim- 
ited more than the prior art required, and, while appropriating the 
very essence of the real invention, after it had become successful in a 
marked degree, escaped the literal meaning of the claims by broaden- 
ing the cutting line, and using three opérations to sharpen the fasten- 
ers instead of one. In Oval Wood Dish Co. v. Sandy Creek Co. (C. 
C) 60 Fed. 285, the infringing machine used two knives to do the 
work of one in the patented machine. Judge Coxe held this to be im- 
material, saying that plaintitif's claim might bave been broader, and 
that the court should not permit unnecessary limitations to destroy the 
benefit of the invention. 

The situation presented is not an unfamiliar one. After a useful 
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product had been known from 15 to 20 years, and its advantages ap- 
preciated, and unsuccessful attempts made to commercially produce it 
in order to fill an insistent demand for it, Norton, the inventor of the 
patents in suit, made a discovery. After he, too, had labored for a 
long time to solve the problem that had baffled the trade, he hit upon 
the way to do the thing practically and commercially. His company 
saw, when Norton put the thing in practice, that it was a solution of 
the problem, and promptly brought it to commercial form. As soon 
as the article produced by the Norton process was put upon the mar- 
ket, it was immediately seized upon by the trade which had so long de- 
manded it. The demand was large and constantly increased, so that 
complainant found h necessary to repeatedly duplicate its machinery 
for producing the article. An enormous business grew up as a direct 
resuit of this discovery of Norton's. An allied industry sprung from 
it, that of manufacture of box nailing or corrugated joint fastener 
driving machines. The article not only sold by the carton or box, such 
as found on the shelves of hardware stores, but in bulk, by weight, and 
in large coils or continuons strips, for use in the automatic driving ma- 
chines. It sold by the barrel, and even by the car load. Naturally this 
thing was coveted by competitors, but the merits of it appear to hâve 
been so far realized that most of the competitors hâve respected the 
patent rights of the complainant. 

At this point there enters the field a competitor, officered by a for- 
mer employé of the complainant company, and having associated with 
it another former employé, who had been employed in the complain- 
ant's factory to look after the very machines which complainant was 
using to turn out this product. The machine is so changed as to mul- 
tiply the necessary steps, and thus escape infringement if possible. 

Under thèse circumstances complainant is entitled to libéral treat- 
ment. Oval Wood Dish Co. v. Sandy Creek Co., supra. 

Infringement of a useful invention cannot ordinarily be escaped by 
a mère multipHcation of operative parts. Bonnette Sprinkler Co. v. 
Koehler, 82 Fed. 428, 27 C. C. A. 200; Standard Caster & Wheel Co. 
V. Caster Socket Co., 113 Fed. 162, 51 C. C. A. 109. 

A meritorious invention should not be evaded for any but substan- 
tial reasons. The question is whether the substance of the invention 
has been taken. Cimiotti Unhairing Co. v. American, etc., Co., 115 
Fed. 498, 53 C. C. A. 230. 

"If the patentee's ideas are found in the construction and arrangement of 
the subséquent devlce, no matter what may be its formy shape, or appear- 
ance, the parties making or using it are deemed appropriators of the patented 
invention, and are infringers. An infringement takes place whenever a party 
avails himself of the invention of a patentée without such a variation as con- 
stltutes a new discovery." Norton v. Jensen, 49 Fed. 859, 1 C. C. A. 452. 

Défendant uses three opérations to perform what the complainant 
does in one, but this increase of motion is merely for the purpose of 
avoiding the patent claims. There would not seem to be any invention 
in taking two strokes where one would do the same work, or in so set- 
ting the knives as to leave an edge to be afterwards sharpened, which 
might as well bc sharpened by the first stroke. Défendant has not 

206 F.— 31 
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made any new discovery, or apparently used any invention, merely in- 
genuity in trying to escape inf ringement of a meritorious patent. In- 
genuity has been displayed, but apparently nothing more. The rights 
of the public are not so precious as to justify piracy. It is as impor- 
tant to protect the inventer against piracy as the public against unau- 
thorized monopoly. Brammer v. Schroeder, 106 Fed. 918-920, 46 C. 
C. A. 41. 
A decree should be entered for injunction and accounting as prayed. 



TOD V. KUXKBNDALIi. 

(District Court, D. Colorado. July 21, 1913.) 

No. 6,103. 

1. JuDQMENT (§ 934*) — Action on Foeeiqn Judgmbnt — Limitatiow — Effeot 

OF Revivob. 

Statutory proceedings to revive a Judgment whlch lias become dormant 
constltute In substance a new action, and the judgment rendered therein 
is a new judgment, from the date of which only limitation begins to run 
against an action thereon in another jurlsdiction. 

[Ed. Note.— For other cases, see Judgment, Cent Dig. §§ 1764, 1766- 
1768; Dec. Dig. | 934.*] 

2. Judgment (§ 934*) — Validity of Statute — Actions on Foseign Judg- 

ments. 

The provision of Rev. St. Colo. 1908, § 4076, flxing a limitation of three 
months for actions on foreign judgments which were rendered on causes 
of action accruing more than six years prier to the commencement of 
the action in Colorado, is void as flxing the time unreasonably short 

[Ed. Note.— For other cases, see Judgment, Cent. Dig. §§ 1764, 1766- 
1768; Dec. Dig. § 934.*] 

At Law. Action by William Stewart Tod against John M. Kuyken- 
dall. On démarrer to complaint. Overruled. 

Chas. W. Burdick, of Cheyenne, Wyo., and Edmund J. Churchill, of 
Denver, Colo., for plaintifï. 

J. J. Laton, Wm. V. Hodges, and Mason A. Lewis, ail of Denver, 
Colo., for défendant. 

LEWIS, District Judge. This is an action on a foreign judgment, 
commenced March 17, 1913. It is alleged that the plaintifï, on August 
19, 1895, recovered a judgment against the défendant in the District 
Court, a court of gênerai jurlsdiction, sitting within and for the Coun- 
ty of Laramie, in the State of Wyoming, in the sum of six thousand 
and eighteen dollars and fifty-eight cents ($6,018.58), together with 
costs. 

Thereafter, and on April 17, 1912, in said District Court, the plaintifï 
obtained, and there was entered pursuant to statutory provisions in 
said State, a judgment of revivor of the said judgment entered in Au- 
gust, 1895, for and in the amount of fourteen thousand and forty dol- 
lars and sixty-five cents ($14,040.65), together with costs; and for said 

•For other cases see sarae topic fi 5 numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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last-named sum, with înterest thereon, and costs, plaintiff seeks judg- 
ment against the défendant hère. 

We find in the Wyoming Compiled Statutes, 1910, the following in 
force during ail of said proceedings in the Court of that State: (Sec. 
4689) If exécution be not issued within five years a judgment becomes 
dormant; (Sec. 4664) No action shall be brought to revive the judg- 
ment after twenty-one years after it becomes dormant; (Sec. 4663) 
"When a judgment * * * becomes dormant, it may be revived in 
the same manner as prescribed for reviving actions before judgrnent; 
* * * if sufficient cause be not shown to the contrary, the judg- 
ment shall stand revived for the amount which the Court finds to be 
due and^unsatisfied thereon." 

To the complaint the défendant bas interposed a demurrer. And as 
grounds therefor, claimed on argument, the protection of the statute of 
limitations (Sec. 4076, R. S. Colo., 1908),— both the six-year and the 
three-months' periods therein given. That section reads thus: 

"4076. Cause of action without the state — Six years — Sec. 16. It shall be 
lawful for any person against whom an action shall be commenced in any 
court of this state, wherein the cause of action accrued wlthout this state, 
upon a contract or agreement expressed or implied, or upon a sealed instru- 
ment in writing, or upon a judgment or decree rendered in any court with- 
out this state, more than six years before the commencement of the action 
in this state, to plead the same in bar of the action in this state ; Provided, 
That if said judgment or decree rendered without this state be based upon 
a cause of action which had accrued more than six years prier to the com- 
mencement of the action on such judgment or decree in this state, and the 
said judgment or decree had been rendered without this state more than 
three months prior to the bringlng of such action thereon in this state, it 
shall be lawful for any person against whom any action or (on) such judg- 
ment or decree shall be brought, to plead the same in bar thereof." 

It is contended by the défendant that the action hère is on the judg- 
ment of August, 1895, that the proceedings in revival of that judg- 
ment were only in the nature of an order "that the plaintiff hâve ex- 
écution for the judgment mentioned in the said scire facias, and costs," 
and that the court was without power to enter a judgment on those 
proceedings in the nature of an original judgment. 2 Freeman on 
Judgments, 4th Ed., §§ 442, 447; 1 Black on Judgments, § 498; 18 
Encyclo. PI. & Pr., p. 1061. And that in applying the six-year limita- 
tion, the date of the revival of said judgment (April, 1912) must be 
ignored. 

[1] 1. The argument is plausible, and sustained by Meek v. Meek, 
45 lowa, 294; but in view of what is said in Lafayette County v. Won- 
derly, 92 Fed. 313, 34 C. C. A. 360, it cannot be accepted as the rule 
hère. In considering the efïect and results of a proceeding by writ of 
scire facias, it is there said : 

(Page 314) "Its purpose is not to ralse the issue of the ralidity of the orig- 
inal judgment, but to ofCer the debtor an opportunity to show, if he can, that 
the former judgment bas been paid, satisfied, or released, and, if he eau not, 
to avoid the statute of limitations against the judgment and its lien, if it 
hâve one, and to give the créditer a new rlght of enforcement from the date 
of the judgment of revival. Its efCect, when it results in a new judgment, 
is to avoid the statute of limitations, to set it running again from the date 
of the judgment of revival, and to reinstate the old judgment" (Page 316) 
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"One of the objects and efflects of a revival is to avoid the statute of limita- 
tions, to give the creditor a new riglit to enforce liis judgment from ttie date 
of the judgment of revival, and to set the statute of limitations to runnlng 
from the date of the latter judgment. The créditer is entitled to pursue this 
purpose and to accomplish thls resuit by the use of tins writ, both under the 
express provisions of the statute of Missouri, and under the gênerai rules of 
law whieh govern the use of the writ." 

There is other authority sustaining the claim that scire facias is in 
substance a new action, tendering an issue for adjudication, rather 
than a mère continuation of the former suit ; and that it créâtes a new 
right which the Court must finally adjudicate, as shown by the record 
of revivor. Browne v. Chavez, 181 U. S. 68, 71, 21 Sup. Ct. 514, 45 
L. Ed. 752; Brown v. Wygant et al., 163 U. S. 618, 623, 16 Sup. Ct. 
1159, 41 L. Ed. 284; La Fitte v. Salisbury, 43 Colo. 252, 95 Pac. 1065; 
Walsh V. Bosse, 16 Mo. App. 231. 

It is claimed by défendant that the Wyoming statute was taken from 
Ohio and that before its adoption in Wyoming the Suprême Court of 
Ohio, in Misner v. Misner, 41 Ohio St. 678, held that the writ of scire 
facias to revive a judgment was not a new action, but additional pro- 
ceedings in the original suit, merely to obtain exécution on the original 
judgment, and that therefore the revival proceedings in the Wyoming 
Court should not be viewed as a judgment, but merely as an order. 
But nothing is discovered in the Wyoming statute, taken from Ohio, 
différent from like statutes in other states providing for the revival of 
judgments. The Missouri statute, considered in Lafayette County v. 
Wonderly, supra, is substantially like the Wyoming statute. The prin- 
ciple involved is a gênerai principle in law and we f eel that the opin- 
ion in the Lafayette County case controls hère, notwithstanding the 
Misner case. 

[2] 2. The three-months' period of limitation, found in the above 
statute, was held void on account of fixing the time unreasonably short 
for the commencement of this character of action in Lamb v. Powder, 
etc., Co., 132 Eed. 434, 65 C. C. A. 570, 67 L. R. A. 558. 

It is therefore ordered that the demurrer be overruled, and the de- 
fendant may hâve twenty days to answer. 



UNITED STATES v. HALL et -il 
(District Court, S. D. Georgia, E. D. August 4, 1913.) 

1. CRntiNAL La VF (§ 314*) — Presumptions— Public Knowledge. 

Every person is charged with knowledge that ail railways in the TJnited 
States are mail routes, and that ail passenger trains on such railways 
ordiuarlly carry United States mail. 

[Ed. Note. — For other cases, see Crinilnal Law, Cent. Dig. § 747; Dec. 
Dlg. § 314.*] 

2. PosT OrnOE (§ 48*) — United States Mails— Obstruction— Indictment. 

Where an indictment charged that accused unlawfnlly, kuowingly, and 
willfuUy obstructed and retarded the United States mails and a certain 
car carrying the same, by unlawfully, etc., beating the engineer and flre- 
man, wlthout whose services the train could not be moved, it suflflciently 

•For other cases see same topic & § humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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chargea that deft-ndant kuew tliat there was a mail car In the train, and 
that in obstructing tlie train he was obstructing the United States mails. 
[Ed. Note.— For other cases, see Post Office, Cent Dis. §§ 67-80; Dec. 
Dlg. § 48.*] 

Clint Hall and others were indicted for retarding the mails. On 
demurrer to indictment. Overruled. 

Alexander Akerman, U. S. Atty., of Maçon, Ga. 
A. Pratt Adarns, of Savannah, Ga., for défendants. 

SPEER, District Judge. This is a demurrer to two indictments, 
both against Clint Hall, Mac Davis, Harry Collins, Luther Dent, 
Cleve McElmore, and E. C. Brown, and No. 545 against Tom Mc- 
Leod also. The indictments charge that the persons named — 
"did unlawfully, linowlngly, and willfuUy obstruct and retard the passage of 
the United States mail and of a certain car carrying the same." 

In one indictment it is charged that the train was proceeding from 
Augusta, in the state of Georgia, to Madison in the state of Florida, 
and was carrying the mail between Augusta and Miadison aforesaid 
and intermediate points. In that indictment it is charged that the 
persons named did — 

"unlawfully, linowingly, and willfiilly by threats oï Personal violence compel 
the flreman, wlio was engaged in firing the engitie puUing said train, * * * 
to désert said engine, and by threats of Personal violence did prevent P. C. 
Newsome, the ensineer who was engaged in running the engine pnlling said 
train, who had temporarily left said engine in the discharge of his duties as 
such engineer, retvirning to said engine, it being necessary to hâve a fireniau 
and an engineer on said engine in order to fire and operate the same, and 
did thereby prevent said train carrying United States mail, and said mail 
car carrying United States mail, from proceeding from Vidalia aforesaid to 
Madison aforesaid." 

In the Other indictment it is charged that the train on the Georgia 
& Florida Railway was carrying a mail car, in which car was a large 
quantity of United States mail, and was then and there being pre- 
pared to run from Vidalia to Millen, in the county of Jenkins, and 
the persons named did — 

"unlawfully, knowingiy, and willfully assault and beat one Sam Watson, who 
was then and there engaged in firing the engine which was prepared to pull 
said train, it being then and there necessary to hâve a flreman on said train 
to keep up the lire in the engine in order for it to pull said train, and by 
threats and violence did compel the said Sam Watson to leave said engine 
and desist from his duties as flreman of said engine, and did thereby pre- 
vent said train carrying United States mail, and said mail car carrying 
United States mail, from running from Vidalia aforesaid to Millen aforesaid." 

The demurrers in both cases are practically identical, and, after 
the gênerai objection that the indictment does not charge any ofifense, 
both contain that objection most material, viz., because the said in- 
dictment fails to set forth that the said défendants knew that there 
was a mail car on said train, or that there was United States mail in 
the car, or knew that the said train was carrying the mail. 

[\, 2] It is probably true that thèse indictments will not be gen- 

*For other cases see same topic & S numbeu in Dec. & Am. Oigs. 1907 to date, & Rep'r Indexes 
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erally cited as précédents of précise and careful language or of ac- 
curate criminal pleading; but it is also true as matter of law that 
every one is charged with knowledge that ail railways in the United 
States are mail routes and that ail passenger trains on such railways 
ordinarily carry the United States mail. Persons, therefore, who by 
violence, or otherwise, unlawfully stop the opérations and movements 
of such trains on the railways, are as a matter of law charged with 
knowledge that they may and are likely to arrest the opérations of 
the Post Office Department of the United States which this criminal 
statute is intended to protect. 

The law is a progressive science. Nothing is more important to 
commerce and intercourse betwcen the people of the country, and, 
indeed, between our country and other lands, than the safe and cer- 
tain transmission of the mails. The niceties of criminal pleading witli 
regard to the scienter and guilty knowledge at the time when Cliitty 
compiled and Archbold expounded hâve little importance to cases 
of this sort in a period when the mail is hourly distributed in centers 
of population and when the rural mail carrier daily transports it to 
the rude, humble, and well-nigh inaccessible homes, where other 
visitors are perhaps rarely seen. The opération of the mail is mat- 
ter of common knowledge. It is known to the most ignorant. . 

It is true that tlie accused is entitled to be fully informed of the 
nature of the accusation agaiiist him, in order that he may make his 
défense; but when an indictment présents the charge that the ac- 
cused unlawfully, knowingly, and willfully obstructs and retards the 
passage of the United States mail, and a certain car carrying the 
same, by unlawfully, knowingly, and willfully assaulting and beating 
the engineer and fireman, without whom it is also common knowl- 
edge that the train cannot move, he is sufficiently apprised of the 
charge against him to meet the constitutional requirement. This is 
ail that the law demands. Had the pleader charged that the accused 
knew there was mail on the particular train, it would, perhaps, hâve 
been better, because it would hâve avoided the demurrer and consé- 
quent delay. I hold the indictment sufficient. It will be for the 
jury to détermine whether the accused in fact acted unlawfully, know- 
ingly, and willfully as charged. 

For thèse reasons, the demurrers are overrulec 



JOHNSON V SOUTHWESTERN SURETY INS CO. 

(District Court, D. Oregou. July 21, 1913.) 

No. ,5,923. 

Principal and Surety (S SI*) — Subety Bond — L'enai.ty. 

Tlie sum iiientioiied in the surety boud givi'ii to secure performance of 
an Improvement coiitvact will be regarded as a peuiilty, and uot iiquidated 
damages, the plaintifC in an action thereon beiiig entitlefi to recover for 
breaeh only actual compensation, when capable ot ascertainmeut : and 
where there is nothing In the record to indicate that it would be either 

♦For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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(lifficult or impossible to assess actual damages from testlmony, there belng 
no évidence as to the actual damage suffered, plaintlff's recovery will be 
limited to nominal damages. 

[Ed. Note. — For other cases, see Principal and Surety, Cent. Dlg. § 
126 ; Dec. Dig. § 81.*] 

At Law. Action by Lee A. Johnson against the Southwestern 
Surety Insurance Company. Judgment for plaintifï. 

William C. Bristol, of Portland, Or., for plaintiff. 
Chester V. Dolph, of Portland, Or., for défendant. 

BEAN, District Judge. This is an action on a bond executed by 
one E. T. Allen as principal and the défendant company as surety, by 
the terms of which they acknowledged themselves bound to one 
Swartz, the plaintifï's assigner, in the sum of $5,000, the conditions 
being : 

"Whereas, the above principal has contracted to plant to commercial or- 
chard of standard apples certain tracts of land covered by mortgages for the 
unpaid purchase prlce, and the planting has not been completed on ail of 
the tracts : The conditions of this obligation are such that, should sald prin- 
cipal complète the planting of [certain described real property] to commer- 
cial orchard, in a scientlflc manner and method, then this obligation shall 
be null and void; but other wise to remain in fuU force and effect." 

The plaintifif in his complaint allèges the necessary jurisdictional 
facts, the incorporation of the défendant, the exécution of the bond, 
its assignment to the plaintifï with the consent of the surety, the failure 
of Allen to plant the orchard as agreed, notice thereof to the surety, 
the demand on the surety for the payment of the penalty named in 
the bond, and its refusai, and demands judgment for the full pénal sum 
stated in the bond. The case was tried before the court upon stip- 
ulation of the parties without the intervention of a jury. 

The évidence fully sustains the allégations of the complaint. Indeed, 
there is no controversy but what the bond vfas executed as alleged, 
that it has been assigned to plaintiff, and that Allen failed to comply 
with its conditions. The défendant contends, however, that the plain- 
tiff is entitled to nominal damages only, because there is no averment 
that he suffered any actual damages by the breach of the bond, and 
there was no proof offered from which such damages can be ascer- 
tained. The object of the bond was to secure the performance of 
Allen's contract to plant the orchard. It was therefore conditioned 
for the performance of a collatéral agreement, and the presumption 
is that it was intended to cover any actual damages that might be sus- 
tained by the breach of such agreement. 

The great principle underlying actions for breach of contract is 
compensation or reimbursement for the loss sustained. The courts, 
therefore, are always disposed to adopt the construction that the sum 
mentioned in an instrument of the kind now under considération is a 
penalty, and not liquidated damages, and to confine the recovery for 
a breach to actual compensation, when it is capable of being ascer- 

"For other cases see same toplc & S numbeb In Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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tained, rather than to adopt the construction which, without référence 
to the actual damages, fixes the amount of recovery before a breach. 
19 Enc. of Law, 402. 13 Cyc. 95 ; O'Keefe v. Dyer, 20 Mont. 477, 
52 Pac. 196; Chicago House Wrecking Co. v. U. S., 106 Fed. 385, 
45 C. C. A. 343, 53 L. R. A. 122; Johnson v. Cook, 24 Wash. 474, 64 
Pac. 729. When there is no adéquate means of ascertaining the dam- 
ages from a breach of a contract, the parties may, perhaps, by apt 
language, fix in advance the amount payable in that event, and, where 
the actual damages are necessarily so spéculative and uncertain as to 
be incapable of definite ascertainment, the sum stipulated in the bond 
will be regarded as liquidated damages, and may be recovered without 
proof of actual damages, unless it is so manifestly so disproportionate 
to the injury as to be unconscionable. Salem v. Anson, 40 Or. 339, 
67 Pac. 190, 56 L. R. A. 169, 91 Am. St. Rep. 485 ; Harris v. Miller 
(C. C.) 11 Fed. 118; Hull v. Angus, 60 Or. 95, 118 Pac. 284. 

But the bond in suit does not come within this rule. There is noth- 
ing in the instrument itself to évidence an intention of the parties that 
the sum stated therein should be considered as hquidated damages, even 
if such a stipulation would be enforced. Chicago House Wrecking 
Co. V. U. S., supra. And there is nothing in the record to indicate 
that it would be either difficult or impossible to assess the actual dam- 
ages from testimony. Indeed, it is not apparent that any particular 
difficulty will be encountered in showing the damages resulting from 
the breach of the condition of the bond. Upon the pleadings and évi- 
dence as they now stand, the plaintiff is limited to a recovery of 
nominal damages only. 2 Page, Contracts, 170; Johnson v. Cook, 
supra. But, since it is probable that he has in fact suiïered actual 
damages, he ought not to be dismissed from court without relief. 

The entry of judgment will be deferred for 10 days to give time 
for the considération of the authority and advisability of permitting 
the complaint to be amended, if the plaintiff, within the time stated, 
applies for leave to do so. 



INVESTMENT REGISTRY, Limited, v. CHICAGO & M. ELECTRIC K. 

CO. et al. 

(District Court, N. D. Illinois, E. D. January 2, 1913.) 

No. 29,281. 



1. JuDiriAL SaTES (§ 19*) — MiSCONDUCT AfFECTING VaLIDITY— xiGRBEMENTS TO 

Prevent Bidding— "General Public." 

The gênerai rule is that the public shall be free to bld for property 
offered at a judicial sale, and the law prohibits the making of any bargain 
or the doing of any thing which takes from the publie this liberty of ac- 
tion ; but the term "gênerai public" as used in this connection does not 
include persons who, by virtue of lien, or ownership, or otherwise, hâve 
an existing interest in the property to be sold. Such persons may combine 
togetlier for the protection of thelr interests, and may even expressly 
agrée not to bid agaiiist each other, in furtherance of a plan mutually 
agreed upon as calculated to conserve thelr rights, but in so doing their 

*For other cases see same topic & § numbeb In Dec. & Am. Digs. 1907 to date. & Rep'r Indexei 
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activities must not operate to exelude any part of the gênerai public a» 
purcliasers at the sale. 

[Ed. Note. — For other cases, see Judicial Sales, Cent. Dig. §§ 41-43, ^iS, 
46 ; Dec. Dig. § 19. *J 

2. Raileoads (§ 192*) — Foreclosube Sale— Validity— Combination ik Re- 

STHAINT OF BlDDING. 

A contract and agreement between prospective bidders for the prop- 
erty of an electric rallroad Company at foreclosure sale, by wliich bondr, 
of the Company, ail of which had been bousht up by the interests con- 
trolllng a street railroad company, with the intention of buying the prop- 
erty and uslng the bonds in payment, were sold to ano-ther syndicale of 
bondholders, with the consent and assistance of a third group of bond- 
holderg, at a large advance over their cost to the sellers and above their 
market value, vi'ith an agreement that the sellers and their agents should, 
"to the extent of their power and influence, * * * in every reasonable 
way, aid and assist the purchasers in becoming the purchasers" of the 
property, held to constitute a comblnation In restraint of bidding whleh 
recjuired the sale at which the itroperty was bought for less than its 
fair value by the assignée with notice of the purchasing syndlcate to be 
set aside on the objection of a nonassenting bondholder. 

[Ed. Note.— For other cases, see Railroads, Cent. Dig. §§ 391, 034-642; 
Dec. Dig. § 192.*] 

3. Raileoads (§ 192*) — Foeeclosuee Sale — Validity — Combination in Re- 

STKAINT OF BiDDING. 

The sellers of the bonds in sueh case having had no interest in the prop- 
erty prlor to the foreclosure suit, nor except as acquired for the express 
purpose of becoming bidders at the sale, the burden rested on the purchas- 
ers to show cleariy that the sellers had altogether lost interest as intend- 
ing purchasers of the property prior to tlie l)eginning of the negotiations 
resulting in their ellminatiou. 

[Ed. Note,— For other cases, see Railroads, Cent. Dig. §§ 391, 634-642; 
Dec. Dig. § 192.*] 

4. Raileoads (§ 192*) — Foreclosure Sale — Validity — Combination in Rb- 

BTEAINT OF BiDDING— KNOWLEDGE AfFECTINO PUECHASER. 

The purchasing syndicale, subséquent to its purchase of the bonds, en- 
tered into a contract by which it transferred its interests to a reorgauiza- 
tion committee, which later became the purchaser at the sale. By such 
contract the committee expressly assumed the obligations of the syndicale 
under its contract for purchase of the bonds including liability for a defer- 
red payment thereon of over $800,000. Held, that the committee was 
chargea with notice of and afCected by the illegallty of such contract. 

[Ed. Note.— For other cases, see Railroads, Cent Dig. §§ 391, 634-642 ; 
Dec. Dig. § 192.*] 

5. Corporations (§ 482*) — Sale of Pbopektt Under Mortgaqb— Confibma- 

TION— Matters Consideeed. 

If it eomes to the actual notice of the court on the hearing of a motion 
to conflrm a foreclosure sale of the property of a public service corporation 
that the Intending purchasers hâve conceived a deflnite program, through 
a reorganization plan, to use such projjerty wheu acquired in a way, or to 
effect a purpose, forbidden by the Constitution or public policy of the 
State, the court may properly take such fact into considération. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 1870, 1877- 
1888 ; Dec. Dig. § 482.*] 

In Equity. Suit by the Investment Registry, Limited, against the 
Chicago & Milwaukee Electric Railroad Company. On motion to 
confirm sale by spécial master and objections of Matilda W. Moses 
thereto. Objections sustained, sale set aside, and resale ordered. 

"Far other cases see same topic & i numbeb in Dec. & Am. Digs. 1907 ta date, & Rep'r Indexée 
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Moses, Rosenthal & Kennedy, of Chicago, III. (Joseph W. Moses, of 
Chicago, m, of counsel), for objecter. 

^ Mayer. Meyer. Austrian & Platt. of Chicago, IlL, for Smith and 
Ford and Reorganization Committee. 

McCulloch & McCulloch, of Chicago, 111., for Merchants' Loan & 
Trust Co. 

Rosenthal & Hamill, of Chicago, 111., for Western Trust & Savings 
Bank and Willoughby G. Walling. 

LANDIS, District Judge. The matter before the court is an appli- 
cation to confirm the sale of the property of the Chicago & Milwaukee 
Electric Raikoad Company. To the entry of this order objections 
hâve been fîled by a bondholder. The reasons urged by the objecter 
are that the price bid for the property is inadéquate, and that the pur- 
chaser suppressed compétition at the sale. Although a vast amount 
of contradictory testimony was heard on thèse issues and certain other 
matters conceived to hâve a bearing upon them, the court is of opin- 
ion that the real questions presented are rather free from difificulty. 

There are two Chicago & Milwaukee Electric Railroad Companies 
organized under the laws of the states of Illinois and Wisconsin, 
respectively. Each company constructed an electric interurban rail- 
road in the state of its organization. Thèse two railroads were in 
reality one continuons line of track, extending from Evanston, 111., 
to Milwaukee, Wis., with a branch in Illinois. In 1902, the Illinois 
company executed a mortgage covering ail of its property to secure 
the payment of $5,000,000 of bonds, of which $4,000,000 were issued 
and are now outstanding. In 1905, the Wisconsin company executed 
a mortgage covering ail of its property to secure the payment of an 
issue of $10,000,000 of bonds, ail of which were issued and remain 
unpaid. 

In January, 1908, proceedings by creditor's bill were started in the 
Circuit Court hère and at Milwaukee, in the Eastern District of Wis- 
consin. In thèse proceedings receivers were ap]X)inted hère and there. 
Subsequently bills were filed in the two jurisdictions to foreclose the 
mortgages mentioned, and thèse proceedings were Consolidated witli 
the original proceedings ; the receivership having been continued to 
the présent time. During the year 1912, decrees of sale were ren- 
dered hère and at Milwaukee covering the property, respectively, of 
the two companies. The sales took place at Waukegan, IlL, and Ra- 
cine, Wis., on September 25th, last. For the Illinois property $1,650,- 
000 was offered and for the Wisconsin property $1,600,000. Thèse 
bids were made by agents representing a Reorganization Committee, 
with which committee there had been deposited approximately 95 per 
cent, of each issue of bonds under foreclosure. There being no other 
bids, the master bas recommended their acceptance. The objection 
cornes from a holder of 12 Illinois bonds which the owner refused to 
deposit under the proposed plan of reorganization, and, of course, 
attacks hère only the Illinois sale. 

To get an understanding of the c|uestions presented by the objec- 
tions, it is necessary to go back to the early days of the receivership. 
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In 1908, what was called the "Illinois Committee" was formed. Its 
declared purpose was the protection of the interests of holders of 
Illinois bonds. Other committees of Illinois bondholders were also 
formed for the assertion of the rights of their members. At about 
the same time there came into existence the Wisconsin committee for 
the protection of the interests of holders of Wisconsin bonds. With 
thèse various committees bonds of the respective issues were deposited. 
In addition to thèse committees, there was organized what was called 
the "Assisting Syndicate," which was an association of individuals, 
banks, and other financial institutions in Canada, where there were 
heavy holdings of Chicago & Milwaukee Electric stock and bonds. 
The securities in the hands of the Canadians were in the main the 
issue of the Wisconsin company, although to a slight extent they held 
obligations of the Illinois corporation. There was also in Holland 
what has been referred to in thèse proceedings as the "Dutch Syndi- 
cate," which held 1,647 of the Illinois bonds under foreclosure. 

After the appointment of the receivers, and in 1908, the local street 
railway interests in the city of Milwaukee conceived the idea of ac- 
quiring the Illinois property. They already owned or controlled an 
electric road extending from Milwaukee south to Kenosha, and their 
purpose in seeking the Illinois division of the Chicago & Milwaukee 
Electric was in furtherance of their plan to acquire a through line 
from Milwaukee to Chicago. It was their program, if they got the 
Illinois division, to extend it north to a connection with their road 
at Kenosha, and to build south from Evanston, which extensions, 
with trackage rights into Chicago to be negotiated with one of the 
elevated companies, would accomplish their purpose. As a means 
to thisend, thèse Milwaukee interests set out to acquire Illinois bonds. 
The purchases were made through attorneys George P. Miller and 
Francis Bloodgood, of Milwaukee, and William W. Gurley, of Chi- 
cago. They endeavored to acquire the Dutch holdings and sent 
a représentative to Holland for that purpose, but their efforts in that 
direction were frustrated by the activities of the Canadian Assisting 
Syndicate, which organization obtained control of those bonds under 
an agreement with the Dutch, which agreement was followed, in 
March, 1911, by the purchase by the Canadians of the 1,647 Dutch 
bonds, at 65 cents on the dollar. Shortly after this purchase, the in- 
terest of the Milwaukee street railway people was bought by the As- 
sisting Syndicate and finally, by an agreement entered into in January, 
1912, the Reorganization Committee, which was the purchaser at the 
judicial sale under examination hère, succeeded to the rights and lia- 
bilities of the Assisting Syndicate. It is thèse transactions between the 
Milwaukee street railway interests and the Assisting Syndicate, and 
between the Assisting Syndicate and the Reorganization Committee, 
taken in connection with what is claimed to be an inadéquate bid for 
the property, upon which the objector bases the charge of suppression 
of compétition. 

The contract between the Milwaukee interests and the Assisting 
Syndicate was executêd April 21, 1911, with the advice and approval 
of the committee of Wisconsin bondholders. By its terms the syn- 
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dicate acquired from the Milwaukee interests what those înterests 
had purchased, namely, 530 bonds of an underlying issue of $1,080,000 
and 401 bonds of the issue under foreclosure. For thèse bonds the 
syndicate agreed to pay $1,122,636.25. Of this amount $300,000 was 
to be paid net later than June 1, 1911. The remaining $822,636.25 
was to be paid within 30 days after the sale of the Ihinois property 
under the decree of this court. The agreement further contained the 
foUowing provision : 

"It is further agreed that the vendors (the Milwaukee hiterests) and their 
associâtes, includlng (Jeorge 1'. Miller and Francis Bloodsood, shall, to tlie 
extent of their power and infinence and information, in every reasonahle way 
aid and assist the pnrchaser.s in hecoming the pnrehasers of the Chicago & 
Milwaukee Electric Eailroad property (both divisions), and in making efCec- 
tive their plan of reorganization thereof." 

This contract, which was executed by Charles P. Pfister and John 
I. Beggs, as the Milwaukee interests, and H. S. Osier, an attorney 
of Toronto, Canada, for the Assisting Syndicate, contained other pro- 
visions, and there were other agreenients entered into between the 
parties at about the same time ; but the provisions pertinent hère hâve 
been mentioned. 

It is the position of the objector that this contract amounted to a 
buying off of an intending bidder. This is controverted by the Re- 
organization Committee, whose contention it is that what happened 
was merely a coming together of bondholders for harmonious co- 
opération, with a view to conserving their respective interests. Fur- 
thermore, they deny that the Reorganization Committee is chargeable, 
even though the transaction between the Milwaukee interests and the 
Assisting Syndicate is to be condemned. 

[ 1 ] The gênerai rule is that the public shall be f ree to bid for prop- 
erty ofïered at a judicial sale, and the law prohibits the making of 
any bargain or the doing of any thing which takes from any part of 
the public this liberty of action. The term "gênerai public," however, 
as used in this connection, does not include "persons who, by virtue 
of lien or ownership or othervvise, hâve an existing interest in the 
property to be sold." Such persons may combine together for the 
protection of their interests. They may even expressly agrée not to 
bid against each other, in furtherance of a plan mutually agreed upon 
as calculated to conserve their rights. But in so doing, their activi- 
ties must not operate to exclude any part of the gênerai public as 
purchasers at the sale. 

[2] Therefore the first question hère is whether or not the agree- 
ments mentioned amounted, in fact, only to a combination between 
bondholders for the mère protection of their interests, as such, or 
whether those agreements kept away from the sale persons who, while 
they did hâve an existing interest in the property as holders of bonds, 
were in reality so circumstanced that they must be classed with the 
gênerai public. 

[3] Prior to the collapse of the Chicago & Milwaukee Electric en- 
terprise, the Milwaukee street railway people had no investment in 
this property. They did not hold a dollar's worth of bonds or stock. 
Their purchases began only after the receivers were appointed. Anl 
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their sole purpose in buying the bonds was to use them as an instru- 
mentality in acquiring the property; that is to say, to turn them in 
as part satisfaction of a bid to be made by them at the judicial sale. 
Their relation to the property was therefore that of a prospective 
bidder. This attitude made it hazardous for other persons seeking the 
property to bargain with the Milwaukee interests for their élimina- 
tion. In such case there is a burden on the beneficiaries to show 
clearly that the parties selling out had altogether lost interest as in- 
tending purchasers of the property prior to the beginning of the nego- 
tiatio7^s resulting in their élimination. 

And so in this proceeding it was sought to be established that the 
Milwaukee people had abandoned their original purpose; the conten- 
tion being that they lost interest and changed their attitude when the 
Assisting Syndicale got in ahead of them and bought the Dutch bonds, 
which took place Mlarch 10, 1911. But this claim is not justified by 
the évidence. George P. Miller, of counsel for the Milwaukee peo- 
ple, testified that the negotiations by his clients for an entrance into 
Chicago over the elevated road continued uninterruptedly after the 
Assisting Syndicale bought the Dutch bonds, and indeed (as he ex- 
pressed it) "were not abandoned until we sold out," which was on 
April 21, 1911. As exhibiting the real attitude of the Milwaukee 
people at the time of the sale, the foUowing is quoted from the wit- 
ness Miller's testimony: 

"We had a large Interest in this line, having acquired those bonds. Now, 
the Assisting Syndicale had a large interest. We had to go ahead and pro- 
teot our interest, and we trled to proteet our Interest by getting an entrance 
Into Chicago, » * * and we ofCered to buy out the Assisting Syndicats, 
and said, 'We will pay you ail your bonds cost and ail your expense, and 
glve you an attorney's fee — ail the spécial expense.' And they refused that, 
and thereupon they agreed to do the same for us." 

And so the contract of April 21st was made, by which the Assisting 
Syndicale bought out the Milwaukee interests, paying for their bonds 
over and above the cost to the Milwaukee interests, $300,000, as an 
item of expense, and taking from them, as has been shown, a cove- 
nant that they would use ail reasonable means to aid the Assisting 
Syndicale in becoming the purchaser of the property at the sale. 
There has been considérable controversy as to why this covenant was 
inserted in the agreemenl and why the $300,000 exaction was acceded 
to by the Assisting Syndicale. Ail the lawyers that had to do with 
that transaction on either side testified that the purpose was most 
emphatically not to gel rid of a possible compeling bidder. And, al- 
though it figures out that the Canadians paid about 120 for bonds that 
were a drug on the market at 65, it never occurred to any of thèse 
gentlemen that the arrangement might even possibly hâve the effect 
of getting rid of a compeling bidder. So at least they testified hère 
as wilnesses in this proceeding. Of course, there is a remote, very 
remole, possibility that this is true. But the court finds il to be the 
fact that, when the Canadians bargained to pay this money in excess 
of the bond value, it was to gel something besides bonds, and the only 
other ihing that was worth their while to pay the Milwaukee people 
this excess money for, was noninterference by the Milwaukee people 
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with the syndicate's reorganization plan. This they were not at lib- 
erty to do, as against the protest of a nondepositing, nonassenting 
holder of Illinois bonds. 

[4] The question remains, on this branch o£ the subject: "Was 
the Reorganization Committee afflicted with the taint of this transac- 
tion?" The answer is found in certain documentary évidence. On 
the Ist of May, 1911, the committee of Wisconsin bondholders, which 
it will be recalled had assented to the policy of the purchase of the 
interests of the Milwaukee people by the Assisting Syndicate ten day& 
before, made an agreement with that syndicate by which it was de- 
clared to be the intention of the parties that the only liability which 
was to be assumed by the syndicate under its contract with the Mil- 
waukee people was the purchase of the block of 401 Illinois bonds 
under foreclosure, and that the balance of the amount by that con- 
tract agreed to be paid the Milwaukee interests was to be paid by the 
reorganized company which, after foreclosure and sale of both the 
Illinois and Wisconsin properties, should purchase and own the rail- 
road. And to secure the syndicate against its liability to pay the bal- 
ance of $822,000 (as by its contract with the Milwaukee people the 
syndicate had agreed to do), the Wisconsin Committee pledged ail 
the Wisconsin bonds that had been deposited with that committee. 
Following this, and on January 26, 1912, the Assisting Syndicate made 
a contract with the Reorganization Committee (which purchased the 
property on September 25th). And this contract expressly provided 
that the agreement between the Assisting Syndicate and the Wisconsin 
Committee, just referred to, should be assumed and discharged by the 
Reorganization Committee. In other words, the purchaser at the ju- 
dicial sale undertook the payment of the balance of $822,000 due the 
Milwaukee people under their agreement with the Assisting Syndicate, 
which payment, as bas been observed, had been agreed to be made 
to the Milwaukee interests as part considération for their élimination. 
When the Reorganization Committee thus deliberately agreed to step 
into the shoes of its predecessor, it could not acquire and enjoy the 
rights and benefits, shorn of the liabilities. The légal effect of its 
undertaking is just the same as if (instead of the transactions having 
occurred as narrated) the Milwaukee street railway people had gone to 
Waukegan on the day of the sale and appeared there in the attitude 
of a bidder, and had been induced to abandon that attitude by the 
promise of the Reorganization Committee, then and there made, to pay 
them the money which, in April, 1911, the Assisting Syndicate had 
agreed to pay. 

[5] On the question of value of the property, the court heard évi- 
dence as to physical conditions, earnings (past, présent, and prospec- 
tive), franchise conditions, and other matters, fairly entitled to be con- 
sidered under this head. It is my opinion, on the showing made, the 
Illinois property is reasonably worth approximately $4,500,000. The 
bid of the committee and the obligations which the purchaser must 
assume aggregate in the neighborhood of $2,800,000 as the cost of 
the Illinois property to the committee. The bids on both divisions, 
as has been seen, total $3,250,000. Add to this the amount of the 
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undeiiying bonds and ail other expenses estimated by H. M. Byllesby 
& Co., on behalf of the Reorganization Committee, as necessary to 
be incurred in adjusting and discharging liens and rehabilitating the 
property, including extensions and betterments, and the total cost to 
the committee of the entire line in Illinois and Wisconsin, including 
a connection with the elevated road in Chicago, approximates $6,700,- 
000. Now, it is the declared purpose of the Reorganization Commit- 
tee, if it gets this property, to turn it over to a new company which 
the Reorganization Committee proposes to organize. And it is the 
committee's plan that this new company shall then be authorized to 
issue securities as f ollows : 

First niortgage bonds $10.000,000 00 

Second niortgage bonds 4,500,000 00 

Tliird mort.gage bonds 6,000,000 OU 

Capital stock 6,000,000 00 

Total .$26,.500,000 00 

Of this total of $26.500,000, it is the committee's purpose that the 
new company shall put out $21,000,000. to be used in putting through 
this reorganization. This appears from the Reorganization Commit- 
tee's plan which they hâve distributed to bondholders and which bears 
the approval of Attorneys Newman, Northrup, Levinson and Becker, 
of Chicago, Attorneys Lash and Osier, of Toronto, Canada, and Attor- 
ney John P. Wilson, of Chicago. It is very plain, from thèse figures, 
that a great mass of thèse securities, if issued, will really represent 
no investment whatever by anybody at any time. And this is pro- 
posed to be donc in the teeth of the Public Utility Law of Wisconsin 
and the Constitution of Illinois. Our fundamental law contains the 
f oUowing provision : 

"No railroad corporation shall Issue any stock or bonds except for money, 
labor, or property actually received and applied to the purposes for which 
snch corporation was ereated." 

Even if this prohibition in our Constitution should be held to apply 
only to steam railroads, the prohibition would still remain as the de- 
liberately declared public policy of the state of Illinois, and as such 
entitled to respect and obédience. And while doubtless it is true that 
a court is under no obligation, of his own motion, as a volunteer, to 
go outside and institute an inquiry into the plans and purposes of 
persons oiïering themselves as purchasers of property at a judicial 
sale, I take it as being rather plain that if it cornes to the actual notice 
of the court in a regular judicial proceeding that such intending pur- 
chasers bave conceived a definite program to use such property, when 
acquired, in a way, or to effect a purpose, forbidden by the Constitu- 
tion or public policy of the state, the court should at least pause and 
hesitate before turning the property over. In the présent case this 
course will enable the members of the committee and their counsel 
to consider, before the property shall again be ofïered for sale, whether 
it would not be well to adopt a program authorized by law. 

There will be another sale, at which time there will hâve to be a 
higher bid. 
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PRICE y. SOUTHERN POWER CO. et al. 
(District Court, W. D. Soutli Carolina. July 21, 1913.) 

1. Eemoval of Causes (§ 30*) — Tbial in Fédéral Court — Eights or Non- 

BESIDENT PARTY liEMOVAL OF CAUSE. 

The riglit of a citizen of aiiotlier state, wlien sued in a state court by 
a citizen of tlie state in wliicli tlie suit is bronjïlit, to tiave tlie contro- 
versy heard and determined in a fédéral court of tlie district, is eonstitu- 
tional, and canuot he deteated by traudulent joinder as a codefendant of 
a citizen of the state for tlie iiurpose of defeutiug a reuioval of the cause. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. § 79; 
Dec. Dig. § 36.*] 

2. Eemoval of Causes (§ 36*) — Citizenship of Fakties — Joinder of Citizen 

Défendant — Joint Cause of Action. 

Wliere plaintiff sues a citizen, and a noiicitizun défendant in a state 
court on an alleged joint cause of action, plaintilï's riglit to a trial in 
the state court as against a pétition by the noncitizeu défendant to re- 
move the cause dépends on whetlier the action alleged is really a joint 
one, or whetlier there is sufflcient uncertainty to preclude an inference 
that the allégation of a joint liability is inerely colorable or preteusive. 

[Ed. Note.— For other cases, see Eemoval of Causes, Cent. Dig. § 79; 
Dec. Dig. i 36.*] 

3. Eemoval of Causes (§ 36*) — Joinder of Citizen Défendant. 

Plaintiff is entitled to make a charge against a citizen and a noncitizen 
défendant jolntly, if he so elects, and the fact that lie may be inistaken, 
and misconceive hls rights, and that his claim might ultimately turn out 
to be only against the noncitizen défendant, does uot affect his right to 
a hearlug in the state court, provldlug his joinder is in good falth, and 
uot to prevent a reiiioval by a preteusive and fraudulent joinder. 

[Ed. Note.- — For other cases, see Eemoval of Causes, Cent. Dig. § 79; 
Dec. Dig. S 3G.*J 

4. Eemoval of Causes (§ 36*) — Parties — Citizen and Noncitizen Défend- 

ants — Joinder — Fraud. 

Since fraudulent joinder of a citizen with a noncitizen défendant in 
order to prevent a reuioval of the cause may lie established by circum- 
stances, the court will flnd a fraudulent joinder, if it is clear that the 
citizen défendant can be held liable to plaiutilï on no reasonable légal 
ground on the cause of action alleged in the coniplaint, and that plain- 
tiff knew or must be presumed to hâve kuovvn such to be the case wheu 
the suit vvas brought. 

[Ed. Note. — For other cases, see Eemoval of Causes, Cent. Dig. § 79; 
Dec. Dig. § 36.*] 

5. Corporations (i 494*)— Leased Property — Opération bt Lessee — Inju- 

ries TO Individuals — Ltabiliiy. 

Under the South Carolina law, wliere a public service corporation leases 
Its property to an operatiiig eompany, the lessor reiiiains liable, together 
with the lessee, for injuries to third persous through the opération of 
the property by the lessee. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. § 1905; Dec. 
Dig. § 494.*] 

6. Eemoval of Causes (§ 36*) — Citizen and Noncitizen Défendants — 

Joinder — Fbaud. 

Where plaintiffi's décèdent was killed by electricity alleged to hâve 
been negligently perinittcd to escape from the wircs of the C. Power Co., 
a résident corporation, while the liiies and property of that eompany were 
being opéra ted by the S. Power Co., a nonresident corporation, and there 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexer 
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was no recorded transfer of such property by the C. Co., nor had there 
been any such notorious transfer of such property to the S. Co. as would 
hâve been sufficient to charge plaintlft' with notice that the C. Co. had no 
longer any interest in the ownership or opération of the property, plain- 
tiff's joinder of the latter with the S. Co. in a suit for damages was 
not fraudulent, so as to entitle the S. Co. to remove the cause to a féd- 
éral court. 

[Ed. Note.^For other cases, see Eemoval of Causes, Cent. Dlg. § 79 ; 
Dec. Dig. § 36.*] 

At L,aw. Action by Edward B. Price, as administrator of the estate 
of Edward B. Price, Jr., against the Southern Power Company and 
the Catawba Power Company. On motion of plaintiflf to remand the 
cause to the state court. Granted. 

Thomas F. McDow and J. S. Brice, both of Yorkville, S. C, for 
plaintiflf. 

McDonald & McDonald, of Winnsboro, S. C, and Osborne, Cocke 
& Robinson, of Charlotte, N. C, for défendants. 

SMITH, District Judge. This cause came on to be heard on a mo- 
tion to remand the same to the court of common pleas for the county 
of York, and having been heard on the pleadings and the affidavits sub- 
mitted by each side, and counsel on both sides having been heard. It 
is ordered and adjudged as follows : 

The pétition for removal sets up as ground for removal : That the 
entire controversy in the cause is between the plaintiflf and the défend- 
ant seeking to remove the action, viz., the Southern Power Company, 
and that the défendant the Southern Power Company is a citizen of 
the state of New Jersey and the plaintifï a citizen of South Carolina. 
That the other défendant, the Catawba Power Company, is a citizen of 
the state of South Carolina, but is a wholly unnecessary party, and has 
been by the plaintifï joined as a codefendant for the purpose of fraud- 
ulently preventing a removal of the cause to this court; the plaintiflf 
well knowing at the time of the institution of the action that the Ca- 
tawba Power Company was not a necessary or proper party. The re- 
moval is not sought on the ground that in the proceeding instituted by 
the plaintifï there is involved a controversy or cause of action separate 
and distinct from other controversies in the cause, and which separate 
controversy can be wholly determined between the plaintifï and the 
Southern Power Company without the présence of the other défendant, 
but it is sought on the ground that the only cause of action set up by 
the plaintiflf is one between the plaintiflf and the Southern Power Com- 
pany, and that the joinder of the Catawba Power Company has been 
f raudulently made in order to prevent a removal. 

Inasmuch as, if the Catawba Power Company was not a défendant, 
there would, under the complaint and the allégations of the pétition 
for removal, be no question as to the right of the défendant the South- 
ern Power Company to remove, the question is limited to whether 
there has been a fraudulent joinder of the Catawba Power Company as 
a défendant for the purpose of preventing a removal. The plaintifï 
insists in the affidavits filed that the joinder of the Catawba Power 

•For other cases see same topic & § numbeh In Deo. & Am. Digs. 1907 to date, & Rep'r Indexes 
206 P.— 32 
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Company was made in the utmost good faith ; that the record had been 
diligently searched, and that it showed the Catawba Power Company 
to be the party owning the power plant and the main line transmitting 
the electric power which caused the in jury ; that there was nothing on 
the record to show any transfer of any kind to the Southern Power 
Company, which presumptively was operating the lines, both main and 
spur, as the lessee or agent of the Catawba, Power Company ; that the 
plaintiff had no knowledge of anything to the contrary, and that under 
thèse circumstances the plaintiff was entitled to hold both défendants 
responsible. 

To support its position the défendant seeking the removal has filed 
affidavits to the effect that the Catawba Power Company had, some 
time prior to the injury complained of, transferred to the Southern 
Power Company its entire interest in the main transmission line by 
which the electric power was transmitted from the point of production 
to the spur line on which the injury complained of was inflicted, and 
that the spur line never had been owned by the Catawba Power Com- 
pany, but had been constructed by the Southern Power Company, by 
which last company both the spur line as well as the main transmission 
line were exclusively operated at the time of the injury, and that the 
Catawba Power Company had no connection with the lines or their 
opération and could be in no wise responsible for the injury alleged in 
the complaint. 

[1] The right of a citizen of another state, when sued in the state 
court of South Carolina by a citizen of South Carolina, to hâve the 
controversy heard and determined in this court is constitutional, and 
under the statute passed in pursuance of the Constitution for the re- 
moval of such actions to this court that right cannot be defeated by the 
fraudulent joinder as a codefendant of a citizen of South Carolina for 
the purpose of defeating a removal to this court and the trial in the 
proper jurisdiction. The rule on the subject has been laid down by the 
Suprême Court of the United States in the f ollowing cases : Wecker 
V. National Enameling Co., 204 U. S. 176, 27 Sup. Ct. 184, 51 L. Ed. 
430, 9 Ann. Cas. 757 : Chicago, B. & Q. Rv. Co. v. Willard, 220 U. 
S. 413, 31 Sup. Ct. 460, 55 L. Ed. 521 ; Chicago, R. I. & Pac. Ry. Co. 
V. Schwyhart, 227 U. S. 184, 33 Sup. Ct. 250, 57 L. Ed. . 

[2] The plaintiff may in good faith proceed in the state courts in 
such cases upon an action which he allèges to be joint, if it be so real- 
ly, or if it is sufficiently uncertain as not to justify the inference that 
the allégation that the liability is a joint one is merely colorable or pre- 
tensive. But it is the duty of the fédéral courts not to sanction de- 
vices intended to prevent removals to the fédéral courts where one 
has that right, and to be equally vigilant to protect the right to proceed 
in the fédéral court as to permit the state courts in proper cases to re- 
tain their own jurisdiction. And where the claim is made in the péti- 
tion for removal that the joinder has been fraudulently made for the 
purpose of preventing a removal, the question of fraud in the joinder 
must be tried and determined in the fédéral court. Wecker v. National 
Enameling Co., 204 U. S. 176. 27 Sup. Ct. 184, 51 L. Ed. 430, 9 Ann. 
.Cas. 757. When the plaintiff allèges a cause of action as existing 
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against défendants jointly charged by him, and one of them is a citi- 
zen of a différent state, the fact that ultimately the claim may be ad- 
judged a several one, existing only against the citizen of the other 
state, does not necessarily give to that party a right to remove. 

[3] The plaintiff has a right to make his charge a joint one if he 
sees fit, and that he may be mistaken and misconceive his rights, and 
that his claim might be only against the citizen of a différent state, does 
not affect his right to sue the défendants as jointly liable, providing it 
is done in good faith and not for the purpose of preventing a removal 
by a pretensive and fraudulent joinder. This may not be a very easily 
enforceable rule, as it leaves to the fédéral court in each case the duty 
of deciding whether in that particular case the joinder has been made 
for the purpose of preventing the exercise by one of the défendants of 
his statutory right to hâve the cause removed and tried in the fédéral 
court. 

This involves in each case the question whether the party joined as 
a défendant is so clearly not chargeable, under any view of the law and 
facts, as to furnish just ground for the inference that the joinder of 
such a défendant could not hâve been made in good faith, but must 
bave been pretensive, which makes the resuit in each case dépend, not 
upon any gênerai rule, but on the view the court takes as to this "pre- 
tensiveness" under the facts of each case. However that may be, it is 
the rule governing the question as laid down by the Suprême Court of 
the United States in the cases cited. 

[4] The existence of fraud in such cases may be established as in 
other cases from circumstances. It is very seldom that fraud can be 
established, except by inference drawn from the circumstances of the 
case. If it be clear that legally the défendant who is a citizen of the 
same state as the plaintiff can be liable to the plaintiff on no reason- 
ably légal ground on the cause of action set up in the complaint or déc- 
laration, and that the plaintiff knew or must be presumed to hâve 
known such to be the case, then the joinder as a codefendant of such 
citizen of the same state as plaintiff, the présence of which codefendant 
cannot be justified by any légal rule as to parties, so as that his prés- 
ence as a défendant is explainable only by the joinder having been pre- 
tensively made so as to defeat a removal. This would justify the in- 
ference that the joinder was a fraudulent one on the part of the plain- 
tiff. 

[5] In the présent case the affidavits show that the plaintiff had no 
sufficient cause to know that the Southern Power Company was the 
sole party responsible, and that the Catawba Power Company could 
not in any event be held responsible also. The line and power plant 
which furnished the power which inflicted the injury had been built by 
the Catawba Power Company. There was nothing on the record to 
show that the Catawba Power Company had transferred the property 
to the Southern Power Company, and that the latter was the sole party 
responsible. If the Southern Power Company were only acting as the 
lessee, agent, or suboperator of the Catawba Power Company, then the 
plaintiff might bave had the right to claim that in the case of public 
service corporations both lessor, agent, or operator, and lessee and 
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suboperator, were responsible. By the law of South (jarolina the lessor 
railway corporation continues responsible together with the lessee rail- 
way for damages to individuals through the opération of the leased 
property, and it would be not illogical to hold that the same rule pre- 
vailed in the case of other public service corporations. 

[6] There does not appear from the affidavits to hâve been any such 
open, notorious transfer of the property from the Catawba Power 
Company, or substitution of the Southern Power Company in the place 
of the Catawba Power Company in the opération of the lins, as would 
hâve sufficiently in the absence of any recorded transfer charged the 
plaintiiï with notice that the Catawba Power Company had no longer 
any interest or part in the ownership or opération of the property. The 
party injured under such circumstances may hâve the right to claini 
that the unnotified public hâve the right to hold both parties liable. 
The évidence is not sufficient to show that the plaintiff was or should 
hâve been aware of such circumstances as would hâve clearly estab- 
lished that the Catawba Power Company was not an essential or prop- 
er party so as to justify the inference that its joinder as a défendant 
was not made in good faith, but for the sole purpose of preventing the 
exercise by the Southern Power Company of its statutory right of re- 
moval of the action to this court for trial, and was therefore a fraudu- 
lent joinder. 

The motion to remand is accordingly granted, and the action is re- 
manded to the court of common pleas for York county. 



THE TITANIC. 
(District Court, S. D. New York. July 3, 301.3.) 

1, Courts (§ 350*) — Fédéral Courts — DEPoisrTiONs — Povvers of Courts of 

ADMIBALTY— IlULES — COMMISSION FOR OBAL EXAMINATION. 

Itule 6 of the gênerai rules of the District Court for the Southern Dis- 
trict of New York, of 1013, providing for the i.«suance of commissions to 
talve testimony, either closecl or open, and that they shall be executed as 
nearly as may be in accordance with the law of the state of New York, 
Is wlthln the power of the court, under Rev. St. §S 013, 018 (U. S. Oorap. 
St. 1901, pp. 683, 085), and is applicable to practice in admlralty, under 
rule 46 of the admlralty rules of tlie Suprême Court, and authorizes a 
court of admlralty to issue a dedimus potestatem to examine witnesses 
in a forelgn country on oral interrogatorles. 

FFd. Note.— For other cases, see Courts, Cent. Dig. § 923; Dec. Dig. 
S 350.*] 

2. Admibalty (§ 76*) — Dépositions — Commission for Oral Examination of 

Witnesses — Pkoceedings for Limitation of Liabilitt. 

A commission granted to damage claimants in proceedings for limita- 
tion of liability to examine orally in a forelgn country certain witnesses 
in the employ of petltloner, and denied as to certain other witnesses pre- 
sumably disinterested. 

lEd. Note. — For other cases, see Admlralty, Cent. Dig. §§ 588-591 ; Dec. 
Dig. § 76.*] 

In Admlralty. Pétition by the Oceanic Steam Navigation Company, 
I,imited, as owner of the steamship Titanic, for limitation of liability. 
On application of the L-ong Island Loan & Trust Company and other 

•Fui- other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date. & Rep'r Indexe» 
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damage claimants for commission to examine witnesses. Commission 
granted. 

This is an application for a dedimus potestatem to examine certain persons 
in the kingdom of Great Britaiu upon oral Interrogatories and cross-interrog- 
atories. TUe proceeding bas been brought to limit the liability of the own- 
ers of the steauiship Titanic, sunk on the 15th of April, 1912, in inid-ocean. 
The moving party htis excepted to the pétition for limitation, and has like- 
wise tiled an au.swer setting up négligence on the part of the vessel herself, 
and Personal négligence of her owners. The persons to be exaniiued in this 
action are partly members of the crew of the steamer and partly others. 
Other claimants joined in the application, whlch is opposed ou two grounds : 
First, the lack of power of this court to issue such a commission ; and, sec- 
ond, the impropriety under the circuuistances. 

George Whitefield Betts, Jr., of New York City, Edward D. Bene- 
dict, of Ijrooklyn, N. Y., and Reese D. Alsop, of New York City, for 
applicant. 

Charles C. Burlingham, J. Parker Kirlin, and Norman B. Beecher, 
ail of New York City, for the Titanic. 

A. Gordon Murray, of New York City for claimant Nasrallah. 

HAND, District Judge. [1] The sixth rule of the gênerai rules of 
the District Court, first promulgated January 6, 1912, and repromul- 
gated February 1, 1913, provides as follows: 

"Commissions, either closed or open, shall be moved for (if not consented 
to) upon affldavits specifying the facts expected to be proven, together with 
the names of the witnesses, the shortest time wlthin which the parties be- 
lieve the testimony may be taken and the commission returned. 

"No commission to examine unnamed witnesses shall issue except by order 
of the court, eutered on consent or cause shown, nor shall a commission op- 
erate as a stay of proceedings except by spécial order of the court." 

Then follows a paragraph regarding the settlement ci interroga 
tories, and the rule then proceeds as follows : 

"Commissions shall be executed as nearly as may be in accordance with the 
law of the state of New York." 

The rules of the District Court are divided into five parts, gênerai 
rules, common-law rules, equity rules, admiralty rules, and bankrupt- 
cy rules. The gênerai rules are such as apply to ail branches of the 
court's work, and were intended by the court especially to cover ail 
the subséquent four. Under the old admiralty rules of the District 
Court, promulgated November 6, 1838, provision for the issuance of 
commissions was made. Rules 105 to 118. Thèse provided for noth- 
ing but written interrogatories. Rule 119 provided that: 

"The provisions in perpetuam rei memoriam to be used in this court may 
be taken under dedimus potestatem, or by any offlcer authorized by act of 
Congress to take deiwsitions de bene esse to be used in the United States in 
like cases and by like proceedings as are novv authorized by the Suprême 
Court of the state of New York." 

The provision of 1912 abolished thèse rules, and left nothing in 
the admiralty rules which at ail afïected the taking of commissions. It 
was the clear intent of the court, therefore, to assimilate the taking of 
commissions in admiralty to the taking of commissions in equity or at 
common law, and to hâve but one method for ail commissions, wher- 
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ever taken. No one disputes tliat under the law of the state of New 
York a commission may be executed on oral interrogatories, so that 
the power of this court dépends upon the validity of tiie rule in ques- 
tion. Section 913 of the Revised Statutes (U. S. Comp. St. 1901, p. 
683) provides : 

"The forms of mesne process, and the forms and modes of proceedliigs in 
suits in equity and maritime jurisdietion in tlie Circuit and District Courts 
«hall be accordlng to the principles, rules and nsasos which belong to courts 
of equity and of admiralty, respectively, e-xcept when it is otherwise pro- 
vided by statute or by rules of court made in pursuauce thereof." 

Section 918 (U. S. Comp. St. 1901, p. 685) provides: 

"The several Circuit and District Courts may, from tiuie to time, aud in 
a manner not inconsistent with any law of the United States, or with any 
rule prescribed by the Suprême Court under the precediug section, make rules 
and orders directing or returning of writs and process, the filing of iilead- 
ings, the taking of rules, the entering and nialdng up of .ludgments by de- 
fault, and ail other matters in vacation, and otherwise regulate their own 
practice as may be necessary or convenient to the advancemeut of justice 
and the prévention of delays in proceedings." 

Rule 46 of the Suprême Court rules in admiralty provides that in ail 
cases not provided for by those rules the district and Circuit Courts 
are to regulate the practice of said courts respectively in such manner 
as they deem most expédient to the due administration of justice in 
suits in admiralty. 

Under the power so given Judge McPherson decided in The West- 
minster (D. C.) 96 Fed. 766, that the District Court had power to reg- 
ulate the method of executing a commission dedimus potestatem in 
admiralty. Judge Blatchford, in Bischoffscheim v. Baltzer (C. C.) 10 
Fed. 1, decided that the Suprême Court equity rule No. 67 changed 
the method of executing commissions to foreign countries, although 
he seems to hâve been also of the opinion that dépositions de bene esse 
could be also issued, which can hardly be said to be the law at présent. 
Judge Lanning, in Encyclopedia Britannica v. Werner Co. (C. C.) 138 
Fed. 461, recognized the equity rule 67 as the authorization for open 
commissions in equity, following the reasoning in Bischoffscheim v. 
Baltzer, supra, and also the décision of Judge Green in Edison Electric 
Co. V. Westinghouse, Church, Kerr & Co. (C. C.) 138 Fed. 460, thus 
basing the change upon a Suprême Court rule which is certainly as 
subject to section 866 of the Revised Statutes as any other rule of 
court. Judge Blatchford in The Louisiana, 1 Ben. 328-330, Fed. Cas. 
No. 8,536, uses the following language of oral commissions in ad- 
miralty: 

"It is a- practice which is not new, and, being one calculated to promote 
the dispensation of justice, it ougtit to be observed in a proper case. Thls 
court bas full control over the mode of procédure to be observed in the mat'- 
ter of taking testimony." 

It is quite true that the décision in that case did not require th,è 
learned judge to décide that an oral commission might issue out of 
the admiralty, but the language is none the less an expression of bis 
opinion. 
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Novv the petitioner's answer to ail this is that section 866, authoriz- 
ing the issuance of commissions dedimus potestatem according to 
common usage, fixes as matter of law the method of exécution as of 
the date of the passage of the statute. For this the supposed warrant 
lies in some language of Judge Brown in United States v. Fifty Boxes 
and Packages of Lace (D. C.) 92 Fed. 601. Concededly the décision 
in that case was quite différent from the case at bar. Judge Brown 
had before him an objection that the commission was not executed 
in accordance with the lavvs of the state of New York. He said that 
the Conformity Act (section 914 of the Revised Statutes [U. S. Comp. 
St. 1901, p. 684]) did not control proceedings in the admiralty, that 
"common usage" meant the usage at the tinie of the revision of 1874, 
and that the fédéral courts were not bound to accommodate their 
practice to the changing régulations of state procédure. In this 
respect I do not think that Judge Brown 's language is to be taken 
as meanjng that under tlie powers reserved by sections 913 and 918. 
together with the forty-sixth Suprême Court admiralty rule, this 
court has no power to change the method of executing commissions. 
It is a détail of practice which would normally be witliin the compé- 
tence of rules of court. 

The phrase "common usage," of the statute, in my opinion only 
means such usage as may from time to time beconie common. We 
should remember that thèse words occurred in the original Judiciary 
Act of September 24, 1789 (1 Stat. 7i, c. 20). I cannot suppose that aîl 
the incidents of practice at that time were necessarily crystallized by 
that statute for a period of 85 years until the revision of 1874, and sim- 
ilarly that the exact practice of 1874 will be crystallized without power 
of change until a new revision. The phrase seems to me to admit of 
changing practice as the new needs of the time require, and I can see 
no better method of establishing a new common usage than by rules of 
court. If this be not so, the whole détail of such practice must be held 
perpetuated in the statute until Congress changes it. That would run 
counter to the whole policy of fédéral procédure from the very outset, 
whose great boast has been its plasticity. I shall therefore follow the 
opinion of Judge McPherson in The Westminster, supra, and hold that 
rule 6 of the gênerai rules of this court, authorizing ail commissions 
to be executed in accordance v/ith the law of the state of New York, 
give this court power in a proper case to issue a commission upon oral 
interrogatories. 

[2] As to the propriety of granting an oral commission a différent 
c^uestion arises. It seems to me eminently fair that the claimants shall 
hâve a chance to examine, and indeed to cross-examine, those who were 
présent at the wreck, if in the petitioner's employ at the présent time. 
ît is true that they bave been twice examined, but not by the claimants. 
It is a great disadvantage to be required to examine on written interrog- 
atories witnesses to an event like this, who are in the employ of the 
other side. The very fact that they hâve once been examined makes 
it very important to call to their testimony what they bave already said, 
if the .story varies, and their best recollections may often be brought 
out only by those questions which prior answers themselves eliçit.,- Fur- 
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thermore, the occasion was itself one of great confusion and terror, of 
which accurate détails are not likely to remain. I can see no jusï rea- 
son why a certain number of the named witnesses should not be so ex- 
amined, who vvere ail of the ship's company and are the following: 

Joseph Bruce Ismay. Charles H. I_,ightoller. 

Joseph G. Boxhall. Frederick Fleet. 

G. Symons. G. A. Hogg. 

Robert Hichens. Archie Jewell. 

Archibald R. Lee. Hugh Woolner. 

Frederick Barrett. Joseph Scarrott. 

As to Lord and Evans, of the Californian, and Balfour, of the Bal- 
tic, they are only called to prove the sending of marconigrams and the 
answer received. It is clear that there would be no need of their oral 
examination, except for the fact that they were then on ships owned 
by the petitioner or an allied company. That fact does not, in my judg- 
ment, render it at ail necessary that they should be orally examinée! 
upon a single communication, reduced to writing at the time, or its an- 
swer, unless it should appear, for some reason not yet manifest, that 
there is some ground to expect that they will disown their previous tes- 
timony. 

There are, besides, several witnesses mentioned in the affidavits 
whom surely it is unnecessary to examine orally. Their testimony is 
either of an expert kind, like Sir Ernest Shackelton and James Henry 
Moore, or as to the structure and equipment of the ship, like Mr. San- 
derson and Mr. Wilding, or they are those who sent messages to the 
Titanic from vessels not owned by the petitioner, or any allied line, 
men who are certainly accessible for examination and can hâve no in- 
ducement to hide anything. It was always my own custom with friend- 
ly witnesses to learn in advance just what their testimony would be and 
to shape the interrogatories upon it, and I could never see any objec- 
tion to that practice. The following are such witnesses : 

James Henry Moore. Harold A. Sanderson. 

îdward Wilding. Stanley Howard Adams. 

Joseph Barlow Rawson. George Elliott Turnbull. 

Sir Ernest Shackelton. James C. Barr. 

Signer Marconi is in this country now, and may be examined de bene 
esse. 

A third part of the witnesses I know nothing about. They are mère 
names appended to Mr. Betts' affidavit, and I hâve no means of judg- 
ing whether justice requires their oral examination. They are the fol- 
lowing : 

Harold S. Bride. Thomas Jones. 

Herbert S. Pitman. Walter John Perkis. 

Harold G. Lowe. Edward John Buley. 

George Thomas Rowe. Geo. Fred Crowe. 

Alfred Oliver. C. E. Andrews. 

Frank Osman. Frederick Clench. 

Edward Wheelton. E. J. Moore. 

W. H. Taylor. John Poingdestre. 

George Moore. Thomas P. Dillon. 
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The great interests hère involved justify the expansé of an oral com- 
mission, but the petitioner should be protected from repeated applica- 
tions. Therefore the order will allow any claimant to join in and ex- 
amine under this commission, and will provide that he may use the tes- 
timony in his own case. Moreover, the order granting a commission, 
with this provision, will be sent to every claimant at least 20 days be- 
fore the date fixed for the first examination. If the claimants take no 
steps to join in thèse examinations af ter such a notice, it is hardly pos- 
sible that the court will consider any future application for similar re- 
lief. 

Any witness who is mentioned of those to be orally examined may 
be excluded from the commission who is now on a ship plying regular- 
iy back and forth from the port of New York, provided the petitioner 
give notice where and when he will be at the disposai of the applicants 
for examination de bene esse. 

The claimants may hâve a dedimus potestatem on written interroga- 
tories for ail those witnesses whom they do not examine orally, includ- 
ing Mrs. Lines. 

Settle order on notice. 



In re BALLANCE et al. 

In re RTJBIN. 

(District Court, E. D. New York. .Tnly 18, 1913.) 

Bankrtjptct (§ .386*) — CoMPOgiTro>' — PEOCEEDiNfis TO Set Aside. 

Evidence held to entltle a .indûment creditor of a hanlcrupt. whose case 
was pendlng on appeal at the time of tlie bankruptcy and of a composi- 
tion, to hâve such composition set aside on the ground of fraud, uuless 
the banlîrupt placed him on an equality with the other creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 606; Dec. 
Dig. i 386,*] 

In the matter of William A. Ballance and the William A. Ballance 
Company, bankrupts. On pétition of Wolf Rubin to set aside a com- 
position, and demurrer thereto. Demurrer overruled. 

Léo Oppenheimer, of New York City, for petitioner. 
Jonas, Lazansky & Neuberger, of New York City (Edward Lazan- 
sky, of New York City, of counsel), for bankrupts. 

CHATFIELD, District Judge. Application has been made upon 
affidavits to vacate a composition confirmed November 23, 1912, and to 
reinstate the bankruptcy pétition. 

It appears that the former bankrupt was in business in his own name, 
upon the 27th day of December, 1911, when a judgment for Per- 
sonal injuries was recovered against him, in the sum of $2,638.96, by 
a workman in his factory. As security upon appeal, certain mortgages 
upon the real estate of Ballance and $500 in cash were deposited for 
the benefit of the respondent Rubin. This judgment was affirmed upon 
the 6th day of December, 1912, but in the meantime Mr. Ballance in- 
corporated the William A. Ballance Company, to which he trans- 
ferred the assets of his business, except his real estate, and received 

•For other cases ses aame topic & § nvmber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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298 shares of the capital stock, of the par value of $100 per share; 
the remaining 2 shares having been issued to two other individuals as 
incorporators. 

In September, 1912, an involuntary pétition was filed against Wil- 
liam A. Ballance, and also the William A. Ballance Company. The 
schedules in bankruptcy of William A. Ballance show the judgmeiit in 
question as secured, while the schedules of the company make no réf- 
érence to the judgment créditer. The proceedings in bankruptcy re- 
sulted in a composition offer of 2 per cent, to the creditors of Mr. 
Ballance and 20 per cent, to the creditors of the corporation. x\ll 
of the "corporation" creditors were included among the "individual" 
creditors. The compositions were carried through and the property 
turned back to Mr. Ballance and the Ballance Company. 

In the meantime the appraisal in bankruptcy showed the land held 
as security by the judgment créditer to be worth less than the amount 
of incumbrance thereon. Upon sales in foreclosure still less was re- 
ceived, with the resuit that, at the time of the affirmance of the judg- 
ment, a deficiency existed in the place of the equity which Mr. Bal- 
lance stated when offering the bond. 

It also appears that in the individual schedules the judgment créd- 
iter was listed as "Wolf Rubin, New York City," and he received no 
actual notice of the offer of composition. The statutory printed no- 
tice was given, and the money for the composition deposited. This 
was distributed before the judgment créditer learned that, altheudi 
the equity upon which he was relying as security had been wiped ont 
by foreclosure, Mr. Ballance and the Ballance Company were again 
in possession of their property and claiming a discharge f rom ail debts 
scheduled, including the judgment, for the payment of which the créd- 
iter had been left to collatéral finally amounting to the sum of $500 
deposited in cash. 

The pétition te vacate the composition charges f raud, not only in 
the formation of the Ballance Company and the représentations under 
which the judgment créditer took the mortgaged property as collatéral, 
but also in the methed of making up the schedules and offering the 
composition. The respendent, Mr. Ballance, bas demurred to the 
pétition, and the matter has been argued as if upon exceptions to the 
sufficiency of the matters alleged in the pétition as fraudulent. 

It will be noticed that the pétition was filed but a.few days before 
the statutory six months expired. The demurrer has admitted ail 
the allégations of the pétition, and this might be construed to admit 
the charges of fraud in so far as thèse are allégations of fact; but the 
record shows that thèse charges of f raiid are in substance conclusions, 
and thé demurrer, therefore, présents substantially an admission of 
the items above stated, and leaves the question of whether they con- 
stitute fraud to the court for détermination. 

It is f urther suggested on the argument of the demurrer that the 
purpose of a composition and the détermination of thé statutory re- 
fjuirements as to the advantage of the creditors would require déniai 
of the présent application, inasmuch as it is in no way shown that the 
creditors generally would benetît by setting aside the composition, and 
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inasmuch as the alleged fraud affects the status of but one creditor, 
who, if he had been présent and opposed, would not hâve been heard 
by the court, to the extent of finding upoii the présent showing that 
the composition should not bave been approved. 

This last statement of the law is generally in accord with a prévi- 
ens décision of this court (In re Sacharoff & Kleiner [D. C] 163 Fed. 
664) ; but the appHcation thereof to a situation arising upon a debt 
scheduled against an individual bankrupt, and not scheduled against a 
corporation in composition of the bankrupt's former assets, must be 
considered further. 

The gênerai propositions, that fraud is shown by a false statement 
of the bankrupt "relied upon by a creditor in agreeing to a composi- 
tion" (In re Roukous [D. C] 128 Fed. 645), and that perjury with re- 
spect to the property imder administration constitutes a false oath suf- 
ficient to prevent a discharge by the composition (In re Conroy [D. 
C] 134 Fed. 764), may be taken as the starting point from which to 
consider the présent application. 

It appears from the record that the judgment creditor testified to 
having some knowledge of the pendency of bankruptcy proce-edings, 
and the notice of discharge was published according to statute. This 
in gênerai would be sufficient to bind a party who was merely trying 
to avoid the effect of mistake, accident, or his own neglect; but, as was 
shown in the Roukous Case, supra, an application to vacate the dis- 
charge upon the ground of fraud may be based upon after-discovered 
évidence. Even if a creditor bas relied upon the gênerai observance of 
the bankruptcy statute, he will not be estopped from seeking to set 
aside a composition or discharge, unless it be clearly shown that he 
was in possession of the information as to which he was guilty of lâch- 
es, or that he deliberately ignored an opportunity to keep posted and 
to know of the f acts which he should bave taken into account. 

But, when we consider the situation shown by this record as admit- 
ted, a différent question is presented. It is évident that the corporation 
could be formed only with the assets which Mr. Ballance had the right 
to convey as against his creditors, generally, and that his stock in said 
corporation, and even the entire assets of the corporation, would be 
available to any individual member whose claim was not shown to be 
subordinated to a corporation creditor without notice of the individual 
debt. If Mr. Ballance's creditors had the right to look to the assets 
paid for stock in the corporation, then Mr. Ballance could not convey 
those assets, unless he could legally put ail of his property out of his 
creditors' reach, or unless he received valid considération therefor. 

The judgment of the petitioner herein was then outstanding. It 
had been secured on appeal; but this was not équivalent to payment, 
and did not wipe out the personal obligation of Mr. Ballance, which 
would continue to exist if the collatéral were not sufficient to satisfy 
the same. When therefore, Mr. Ballance conveyed his property to the 
corporation, he should bave known that, unless the judgment creditor's 
claim was protected, he would be committing a fraud upon that cred- 
itor if the collatéral proved insufficient. His own good faith as to the 
value of the collatéral could not relieve him from his obligation as 
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judgment debtor. When both Mr. Ballance and the Ballance Company 
went into bankruptcy, he should hâve realized that his individiial cred- 
itors had the right to attack the transfer to the bankrupt corporation, 
and to claim payment of their debts from the property of the corpora- 
tion, except as the claim of corporate creditors should be superior 
thereto. This he ignored in making up the schedules, and thereby 
again committed a fraud, in the eyes of the law, upon his individual 
creditors, even if he did not hâve the intention of violating the bank- 
ruptcy statute. His statements about the matter, even in the face of 
the admissions by the demurrer, do not indicate the commission of per- 
jury, and would not justify a finding that Ballance was not entitled, 
under any circumstances, to his discharge. 

The creditor, Rubin, states that he had some knowledge that a bank- 
ruptcy proceeding was pending, and, although he may not hâve re- 
ceived notice of the application for composition, he was nevertheless 
bound to inquire into the effect upon his claim of the bankruptcy pro- 
ceeding, or else be bound by the discharge effected through composi- 
tion. The composition proceedings, however, were closed before Ru- 
bin's judgment was affirmed, and therefore before he could endeavor 
to realize upon the collatéral given to secure the judgment pending ap- 
peal. Both Rubin and the bankrupt, however, had knowledge, prior to 
confirmation of the composition, that the security for the Rubin claim 
was inadéquate, and the bankrupts knew that Rubin was in effect not 
secured beyond the $500 cash deposited. If Rubin had applied for fur- 
ther security, or attempted to file his claim in bankruptcy, he might 
bave learned suffîcient to compel composition on his claim upon the 
basis of 22 per cent. But as to thèse matters he was guilty of lâches. 
On the other hand, the pendency of the appeal prevented him from dis- 
covering what was in effect a fraud upon him, and he is therefore en- 
titled to be placed in the position which ail of the creditors would bave 
been, if the entire amount of composition had been distributed equally. 

The court can taken no notice of the fact that certain creditors hâve 
received 22 per cent, and certain others but 2 per cent., as none of 
thèse creditors made objection to the proceedings, and their time to do 
so bas expired. But the record is sufficient to show that the compo- 
sition should be set aside upon the gound of the fraudulent resuit, un- 
less Mr. Ballance places this creditor upon a par with the individual 
creditors whom he did recognize as creditors of the corporation, and 
unless he now complètes a composition, which could bave been ap- 
proved by the court, as if to distribute the entire assets araong ail the 
creditors, includjng the petitioner. 

The claims upon which a dividend was paid aggregated : 

By the company $11 ,585.85 

By the individual 7,930.60 

Total $19,516.45 

Dividend at 20 per cent, equals for the company $2,318.92 

Dividend at 2 per cent, equals for the individual 159.46 

Total dividends $2,478.38 
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The Rubin claim amounted to $2,638.96, less $500, and this vvould 
raise the total liabilities to $21,655.41. On this amount 11.45 per cent, 
could hâve been paid with the sum of $2,478.38. 11.45 per cent, of $2,- 
138.96 equals $244.91, which should be paid by Mr. Ballance to the 
judgment creditor, in order to put him in the position to which he was 
entitled, and to avoid the éléments of fraud resultinp- frnm the nrevious 
situation. 



KIENDL V. TAUNTON et al. 

(District Court, E. D. New York. June 26, 1913.) 

Bankbtjptct (§ 303*) — Fbaudulent ïransfer of Property — Action by Trus- 
tée. 

Evidence considered, and heïd to sliow tliat a banl^rupt was joint owner 
witii liis wife of property wliicli a sliort time prior to tlie banl^ruptcy tliey 
transferred to a corporation formed for tlie purpose, and tliat tlie tru.s- 
tee was entitled to hâve the transfer set aside as to his interest. 

[Ed. Note. — For other cases, see Banlcrnptey, Cent. Dig. §§ 458-402 ; 
Dec. Dig. § 303.*] 

In Equity. Suit by Adolph Kiendl, trustée of Charles Taunton, 
bankrupt, against Charles Taunton and the Taunton Pavillon, Incor- 
porated. Decree for complainant. 

Bruce R. Duncan, of Brooklyn, N. Y., for plaintiff. 
Arthur J. Westermayr, of New York City, for défendants. 

CHATFIELD, District Judge. The trustée in bankruptcy has 
brought suit against Charles Taunton and the Taunton Pavillon, In- 
corporated, alleging that Charles Taunton, the individual défendant, 
was adjudicated bankrupt upon his own pétition, on June 25, 1912 ; 
that upon the 26th of April, 1912, one of Taunton's creditors recov- 
ered a judgment against him, upon which a stay of exécution for 30 
days was obtained, and before this stay had expired, or on the 21st 
day of May, 1912, the Taunton Pavillon, Incorporated, was organized 
under the laws of the state of New York, by Charles Taunton and 
his wife, and the property of Taunton and his wife in the bathing pa- 
villon, and its lease, good will, chattels, etc., were turned over to this 
corporation in exchange for the capital stock issued. This capital 
stock was distributed in the proportion of 46 shares to Mrs. Taunton, 
1 share to Charles Taunton, 1 share to Benjamin Frank, and 3 shares 
to the inccu-porators, which shares were subsequently transferred to 
Mrs. Taunton. The par value of thèse shares was $100 each. Since 
that time the property has been run by Mr. Taunton, as manager, 
and by his wife, as cashier. No dividends hâve been paid, certain 
amounts hâve been paid ofï of the original debts assumed by the 
corporation or incurred after a fîre which burned up a large amount 
of the corporation's property, and Charles Taunton and his wife 
hâve received their living expenses out of the property. 

The plaintiff herein allèges that the property transferred to the cor- 
poration was owned equally by Mr. and Mrs. Taunton, and was worth 

•For other cases see same topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rcp'r Indexes 
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more than $6,000 at the time of the transfer, over and above ail liens 
and charges thereon. It is alleged that this transfer was made in fraud 
of creditors, and that both Charles Taunton and the corporation are 
responsible for the effect of this fraud and must account to the cred- 
itors in bankruptcy for a one-half interest in the said property and 
the income therefrom. The prayer for relief is that the transfer of 
the property owned by Taunton be set aside and the property re- 
turned to the trustée in bankruptcy. 

The answer does not deny the formation of the corporation nor the 
transfer of the property thereto, but does deny that Charles Taunton 
owned a one-half interest, dénies any allégation of fraud, and both 
Charles Taunton and the corporation allège that the property trans- 
ferred for the formation of the corporation was really that of Mrs. 
'i'aunton, and that in everything that Charles Taunton did lie was 
lier agent. The questions hâve been further çomplicated by certain 
allusions to a second suit brought by the créditer Helen Earl against 
Mrs. Taunton, alleging that she is a joint tort-feasor in the cause ot 
action upon wliicli the said ITelen Earl recovered the judgment above 
mentioned, for injuries sustained at the Taunton Pavillon prior to 
incorporation. 

It appears froni the testimony that Charles Taunton was a long- 
shoreman, and that after his marriage his wife withdrew from the 
bank some money with whicli they purchased the interest of one 
Simon Henry in the bathing pavillon at the location in question. 
It appears that $1,800 was paid therefor and that no deed was taken, 
but when the lease was renewed it was in the name of Charles and 
Amelia Taunton, and that everything connected with thé obtaining 
of a license or the management of the business was doue in the name 
of Charles Taunton, or as Taunton's Pavillon, and that Charles Taun- 
ton actually managed the entire property. It also appears that during 
the first summer after this purchase some additional money was 
needed, and that Taunton borrowed what lie says was $300 to meet 
thèse needs. The fire in the spring of 1911 required a rebuilding of 
the property, which was donc by means of two contracts for the hôtel 
and bath houses, aggregating $19,000, and mortgages were placed 
upon the property to obtain the amount necessary to pay the build- 
ing contracts, outside of the insurance monc)', $4,500, and some 
$3,000 met by the proceeds of the business during the year 1911. 

This was the condition of affairs when the season of 1912 opened, 
just before which the judgment was recovered, and almost at the be- 
ginning of which season the corporation was formed, and the en- 
tire property bas since been managed in the way specified.; . 

It appears that, when Helen Earl brought her action foi personal 
injuries received during the season of 1911 against Charles Taunton, 
he answered the complaint, alleging that lie was the proprietor and 
personally conclucting the pavillon. Upon the issue joined upon that 
complaint and answer trial was had, and judgment for the plaintiff 
resulted. Upon the présent testimony Taunton appears to bave been 
a joint tort-feasor or joint principal in the opération of the pavillon. 
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His interest therein was an undivided share, but was liable so far 
as it would go to satisfy the judgment in question. 

It must be held upon the testimony that the formation of the cor- 
poration was with knowledge of ail the parties as to their précise 
situation and as to the rights of any one who might hâve a claim 
collectible from the assets in which Taunton and his wife had thèse 
undivided shares making up the entire equity in the premises. In 
whatever matters Taunton acted as manager, he represented both 
parties. In whatever matters he performed acts in his own name, he 
seems to hâve been doing so with his wife's approval and consent, 
and the responsibility therefor would rest upon him and upon her, 
in so far as she would be bound by his acts as agent. The undivided 
property of both would be responsible for the debts of either, to the 
extent that their interest might appear. Whether the undivided share 
of Mrs. Taunton could be made liable for a tort in judgment against 
Charles Taunton, as nominal sole owner, is a question not raised in 
this action. 

The formation of the corporation disclosed an apparent equity of 
$5,000, covering paid-up capital stock of that amount, and the testi- 
mony, as has been said, indicates that this property was worth to 
Taunton and his wife some $6,000 over and above their debts at that 
time. This property was subject to varions mort gages and liens still 
unpaid, and upon the testimony Taunton would seem to hâve received 
at least an equal interest with his wife in the profit or accumulation 
wliich has been made. 

The only guide we hâve as to the amount of money involved, in- 
asmuch as there was no partnership agreement or no acknowledg- 
ment of debt between the parties, and inasmuch as the testimony as 
to the business in no way justifies the claim that Mrs. Taunton was 
the sole owner, is that $2,100 in cash was paid in by Taunton and 
his wife. This would be fîrst taken into account between the owners 
in estimating their respective shares, as the business has always been 
run at an apparent profit, and no loss occurred which entirely wiped 
out the possibility of repayment of the original investment before the 
Earl judgment. 

The fire seems. to hâve caused complète destruction of the okî 
buildings, but the insurance carried was sufïïcient to more than make 
up the amount of this original capital of $2,100. Before dividing be- 
tween Taunton and his wife the property transferred to the corpora- 
tion, the sum of $2,100 would hâve had to be subtracted over and 
above the record hens, and $300 of this would be available for Mr. 
Taunton's creditors. 

But no such division was made. The property as a whole was 
held jointly or in common by Mr. and Mrs. Taunton. If their title 
was such that the lien of the Earl judgment against Taunton alone 
attached to ail the property, the trustée in bankruptcy, upon showing 
that the corporation was formed for the purpose of taking over this 
property and keeping it out of the hands of creditors, would be en- 
titled to a decree that the entire assets of the corporation should be 
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transferred by the corporation to the trustée in bankruptcy, over and 
above the liens which must be considered as valid thereupon. 

But the trustée and the creditors do not daim that the proof jus- 
tifies a finding that Taunton was sole owner, or that a judgment 
against him attached to his wife's share. Mrs. Taunton, in addition 
to the $1,800 contributed by her, seems to hâve had an equal inter- 
est with her husband in the property itself, and her transfer to the 
corporation is not attacked. The judgment is a valid lien against 
the interest of Charles Taunton, and is superior to the claim of Mrs. 
Taunton against him for contribution or repayment of her advance 
to the firm. 

The suit for injury sustained through the opération of the premises 
was brought against the person ostensibly the owner. This person, 
Mr. Taunton, defended the action, not as an owner in common, or 
as an agent, but as the proprietor, or at least as if having joint title 
to the entire business. There is ground for holding that the cred- 
itors' claim, to which the trustée in bankruptcy has succeeded, and 
subject to which the stockholders' shares were issued and are held, 
could be satisfied out of the entire property which was conveyed to 
defeat those creditors' rights ; but this would involve an action or 
proceeding to which Mrs. Taunton would be a necessary party. Mrs. 
Taunton would also be entitled to défend her claim to one-half of the 
stock and to any share in the property of the corporation which she 
might be able to prove. But her stock is subject to the rights and 
obligations of the corporation, and she is not a necessary party to an 
action against the corporation with respect to the transfer of prop- 
erty to it, even if the property be a one-half interest in a business 
in which, in the absence of agreement, she is an equal partner or 
owner. 

The claim by Charles Taunton that his wife had the whole interest 
in the property at the time of the formation of the corporation, and 
his attempt to convey to her that interest and to prevent the judg- 
ment créditer from making a levy by giving to his wife any claim 
which he may hâve had against the property, is absolutely unfounded 
and must be ignored. If the one-half interest which must be trans- 
ferred to the trustée in bankruptcy, or declared held by the corpora- 
tion for the benefit of the bankrupt estate, proves to be more than 
sufïicient to pay the debts of Charles Taunton, then Mrs. Taunton's 
claim for one-half of the $2,100, less the $300 paid by her husband, 
or for $750, would seem to be enforceable as against the property 
of her husband's estate. But the transfer of his interest was in fraud 
of creditors and must be set aside. 

The plaintifï may hâve a decree. 
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UNITED STATES v. DELAWARE, L. & W. R. CO. 

(District Court, N. D. New York. July 8, 1913.) 

Cabbibbs (§ 37*) — Interstate Cabbiage of Live Stock — 28-Houb Law — Pén- 
alités . 

A railroad company which receives cars of cattle in interstate com- 
merce from a Connecting carrier witli knowledge tliat tliey hâve already 
been coniined continviously for more tlian 28 hours in violation of Act 
June 29, 1906, c. 3594, § 1, 34 Stat. 607 (U. S. Comp. St. Supp. 1909, p. 
1178), is not sub,1ect to the penalty imposed by sucb act, provided it bas 
pens convenient to tlie place wbere it receives the cattle, and without 
unnecessary delay moves them to such pens and unloads them for rest, 
feed, and water ; but it is its duty to move them at once, and if there 
is any delay it has the burden of excusing it by showing storm, accident, 
or somè unavoidable cause, which could not bave been anticipated or 
avoided by the exercise of due diligence and foreslght. 

[Ed. Note. — For other cases, see Carriers, Cent. Dig. §§ 95, 927 ; Dec. 
Dig. § 37.*] 

Action by the United States against the Delaware, Lackawanna & 
Western Railroad Company. Judgment for plaintiff. 

Suit to recover a penalty of $500 for neglecting to unload, feed, and 
water cattle delivered to the Lake Shore & Michigan Southern Rail- 
road Company for transportation and by that company turned over in 
the car containing them to the défendant, the Delaware, Lackawanna 
& Western Railroad Company. The facts are agreed upon and a jury 
trial waived. 

George B. Curtiss, U. S. Atty., of Binghamton, 5j. Y. (Thomas H. 
Dowd, Asst. U. S. Atty., of Cortland, N. Y., of counsel). 

F. W. Thomson and W. S. Jenney, both of New York City, for de- 
fendant. 

RAY, District Judge. The agreed facts are as f ollows : 

"First. ïhat a car loaded with 19 head of cattle and 4 head of calves, con- 
signed to the order of L. Newhoft, at the city of Albany, by a consignor named 
C. E. Nixon, of Chicago, was delivered by the Lake Shore & Michigan South- 
ern Railroad Company on Deceuiber 14, 1910, to the Delaware, Lackawanna 
& Western Railroad Company, the défendant, at Bufflalo, N. ï. 

"Second. That said car was delivered as aforesaid and was received by the 
défendant upon a side track, which is called an interchange track, and which 
is a track set aside for the common use of both said railroad companies to 
accomplish the Interchange of through trafflc. 

"Third. That said car was delivered as aforesaid, to défendant at 3:20 
o'clock on the afternoon of December 14, 1910. 

"Fourth. That in making said delivery as aforesaid, the Lake Shore & 
Michigan Southern Railroad Company also delivered to the défendant a way- 
bill sliowing the destination, route, etc., of said car, and also showing by a 
statement indorsed thereon that said cattle had been 'fed, watered and 
loaded at 1 :30 o'clock in the forenoon of December 13, 1910.' 

"Pifth. That at the time défendant received said car as aforesaid, the said 
cattle had been conflned already by the Lake Shorê & Michigan Southern 
Railroad Company without food and water and without unloading for rest 
in violation of law, for a period of 37 hours and 50 minutes. 

"Sixth. That the cattle in said car were subject tô the 36-hour period un- 

•For other cases see aame topic & i numbeb in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
206 F.— 33 
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der the said law, and the Lake Sliore & Midiig:an Southern Eailroad Com- 
pany had exceeded sald perlod by one hour and 50 minutes. 

"Seventh. That wlien delivery of said car was teudered to the défendant 
by its said Connecting carrier upon said interclninge traclî, under the condi- 
tions as aforesaid, there were but two courses for the défendant to follow. 
One course was to refuse to accept the said car, which would hâve compelled 
its Connecting carrier to haul said car bacli on its ovvn line to its nearest 
stockyard for unloading said cattle; and the other course was to accept the 
car and assume the duty of hauling said car wlth reasonable promptness to 
its own nearest stockyard for unloading. 

"Eighth. That the défendant accepted the car and thereby accepted what- 
ever responslbilitles and duties in relation thereto which under the condi- 
tions then présent were placed upon défendant by the fédéral statute regu- 
latlng the transportation of llve stock. 

"Mnth. That said car was delivered to défendant at 3:20 o'clock on the 
afternoon of December 14, 1910, by the Lake Shore & Miehigan Southern 
Railroad Company at the interchange track in Buffalo, and défendant took 
said car from sald interchange track at 4 :30 o'clock in the afternoon of De- 
cember 14, 1910, and took it to East Buffalo Stockyard, defendant's nearest 
facillty for unloading, where the cattle were unloaded for food, water, and 
rest at 8:00 o'clock p. m. of December 14, 1910. 

"Tenth. That between the time of the delivery of sald car to défendant by 
its Connecting carrier and the time when défendant unloaded the cattle as 
aforesaid, 4 hours and 40 minutes elapsed. 

"Eleventh. That the haul from the interchange tracks to the stockyards 
was a terminal movement. 

"Twelfth. That défendant did not earry the car from the interchange track 
in any main line movement towards destination prior to unloading. 

"Thlrteenth. That the actual running time of the car from Buffalo to East 
Buffalo, exclusive of the necessary drilling movements, was oue hour. 

"Fourteenth. That no penalty lias been collected from the Lake Shore & 
Miehigan Southern Railroad Company on account of its handling of said 
car and no action for such purpose has been commenced." 

The défendant daims that under thèse facts the only question for 
the court is: "Did the Delaware, Lackawanna & Western Railroad 
Company violate the statute in keeping the cattle confined for 4 hours 
and 40 minutes under the circumstances and conditions," without rest, 
food, or water? 

The provisions of the act of Congress alleged to hâve been violated 
by the défendant corporation and under which this action was sought 
are very plain, as is the purpose of the law. The main purpose is to 
prevent cruelty to animais, and the act so déclares on its face. The 
animais are to be unloaded in a humane manner into properly equipped 
pens for rest, water, and feeding, for a period of at least five consécu- 
tive hours after having been confined in a car, boat, or vessel of any' 
description in interstate shipment for 28 consécutive hours, unless such 
unloading is prevented by storm, or other accidentai or unavoidable 
causes, which cannot be anticipated or avoided by the exercise of due 
diligence and foresight. The act in words says : 

"In estimating such confinement the time consumed in loading and unload- 
ing shall not be considered (as part of the 28 hours meaning) but the time 
during which the animais hâve been confined without such rest, or food, or 
water on Connecting roads shall be included (in making up the 28 hours 
meaning) it being the intent of this act to prohibit thelr continuous confine- 
ment heyond the period of Picenty-eiffht hours, except upon the contingencles 
hereinbefore stated." Act of June 29, 1906, c. 3594, § 1, 34 Stat. 607 (U. S. 
Comp. St. Supp. 1909, p. 1178). 
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By section 3 of the act it is provided that the neglect or failure must 
be knowingly and willfully donc and the penalty is not less than $100 
and not more than $500. If transported in cars, boats, or other ves- 
sels, where such animais can and do hâve the necessary rest, f ood, wa- 
ter, and space and opportunity to rest, then the provision in regard to 
unloading does not apply. 

It is no excuse to a défendant, which knowingly and willfully fails 
to comply with the provisions of the act, that the loading took place on 
a Connecting road and that such road had already kept the animais in 
confinement without rest, food, and water beyond the 28-hour period 
when the car came to the hands of the other company. That is, if the 
corporation receiving the cattle from a Connecting line receives same 
with knowledge that such Connecting company had already oiïended 
against the law with respect to such cattle, it does not thereby and from 
that fact alone become responsible for the offending of the Connecting 
corporation ; but, if it, the receiving company, then continues such con- 
finement without unloading for rest, water, and food, and is not pre- 
vented from so unloading by storm, or other accidentai or unavoidable 
causes which cannot be anticipated or avoided by the exercise of due 
diligence and foresight, it becomes liable to the penalty, even if such 
détention of such cattle without unloading is but for an hour. The 
provision is that : 

"No railroad * * • whose road foi-ius any part of a llue of road over 
which cattle, sheep, swliie or otlier animais shall 6e conveyed * * * shall 
confine the same in cars * * * for a period longer than twenty-elght 
consécutive liours * * * unless prevented by storm. * * * In esti- 
mating such confinement * * * the time during which the animais hâve 
been conflned without such rest or food or water on Connecting roads shall 
be ineluded," etc. 

When the corporation receives such a car of cattle from the Connect- 
ing company for transportation knowing the cattle hâve already been 
confined for or beyond the 28-hour period, it is its duty at once to un- 
load for rest, food, and water. It may, of course, run the cars to its 
pens for unloading, but must do so without unnecessary delay. It is 
its duty, if engaged in Interstate transportation, to bave pens and hâve 
them at a point convenient to the place where it receives cars. 

Can it be that if one railroad corporation receives within a few rods 
of its pens a car load of cattle from another railroad corporation Con- 
necting with it, which cattle bave been confined (without excuse) more 
than 28 consécutive hours and immediately moves the car to its pens 
on its own rails, such pens being reasonably near, and then immedi- 
ately unloads, as the statute requires, that it is liable to a penalty for so 
receiving and unloading such cattle ? In such case the receiving cor- 
poration has not confined such cattle at ail within the meaning of the 
act; it has simply received and unloaded properly for rest, food, and 
water, and the 28-hour law cannot properly be so strictly and unrea- 
sonabiy construed as to make the receiving corporation liable to a pen- 
alty for so doing. The wrongful act which subjects a railroad to the 
penalty commences when the cattle hâve been kept in confinement be- 
yond the 28-hour period, but the time necessarily occupied in unloading 
is no part of the time reckoned. Keeping the animais confined after 
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the 28-hour period has expired without légal excuse is an offense under 
this law. Such illégal confinement is a continuing act, and ail Connect- 
ing corporations partkipating in such act of illégal confinement become 
liable to the penalty but not otherwise. To receive and promptly un- 
load cannot be deemed an unlawful act. 

The défendant corporation was informeiî when it received this car 
of cattle that the animais had already been confined more than the stat- 
utory period. See fourth statement of fact. It then became its duty 
to proceed promptly to place said car for unloading and unload said 
cattle for the purposes mentioned. The car was delivered to the de- 
fendant at 3:20 o'clock p. m. December 14, 1910, at the interchange 
track in Buffalo, N. Y., and was removed from said track by the de- 
fendant at 4 :30 o'clock p. m. of the same day and taken to the East 
Buffalo Stockyard and unloaded at 8 o'clock p. m. of the same day, 
4 hours and 40 minutes after its receipt. Was there a prompt and an 
efficient handling of this car? In other words, was the défendant cor- 
poration from 3 :20 o'clock p. m. to 8 o'clock p. m., a period of 4 hours 
and 40 minutes, with due and reasonable diligence under such circum- 
stances and in view of the car and its contents and the fact that the 
cattle had already been confined over Z7 hours when défendant re- 
ceived them, proceeding to place the car so as to unload same ? 

The distance from defendant's East Buffalo Stockyard to the point 
where défendant received the car is not given, but the running time 
required is stated to be one hour. It is stipulated that the haul from the 
one point to the other was a terminal movement, and that the car was 
not carried in any main line movement towards its destination prior 
to unloading. It appears that this car of cattle was in defendant's pos- 
session 3 hours and 50 minutes before the unloading commenced over 
and above the time required to run it from the point where received 
from the Connecting road to the point of unloading, and what was done 
with the car during that time does not appear. So far as appears 
there was no storm, no accident, nothing intervening to prevent the de- 
livery of the car at the unloading point in say one hour and 50 min- 
utes. In short, allowing 50 minutes for necessary switching opérations 
and probable delays caused by the movement of other cars and one 
hour for the main movement from the receiving point to the unload- 
ing point, and three hours' détention are wholly unaccounted for. It 
is not made to appear that even 40 minutes were required for switch- 
ing movements. When a Connecting rail road company receives a car 
of cattle in Interstate commerce or movement knowing that the cattle 
hâve already been confined without rest, food, or water for more than 
the statutory time, and such cattle are not promptly unloaded by such 
receiving company, and prima facie the delay in unloading appears un- 
reasonable and unnecessary, the burden is on such receiving company 
to excuse the delay by showing storm, accident, or some unavoidable 
cause which could not hâve been anticipated or avoided by the exer- 
cise of due diligence and foresight. The car is in the possession of the 
railroad company and subject to its control, and such company, and it 
alone, knows and controls its movements and the conditions surround- 
ing and controlling them, and it is only fair and just that it should ac- 
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count therefor and for delays. There may be an unforseen congestion, 
a break in the rails, the breaking down of an engine engaged in mov- 
ing the particular car or others that block its way, etc. ; but under this 
statute the court will not présume that the delay was the resuit of ac- 
cident or unavoidable causes which could not be avoided by the exer- 
cise of due diligence and foresight, and the language of the statute 
plainly imposes this burden of proof on the défendant. 

I think this is the ténor of the décisions and the plain import of the 
language of the statute. The décision in United States v. Stockyards 
Terminal Co. (C. C.) 172 Fed. 452, may be good law ; but I cannot 
now assent to it. United States v. St. Joseph Stockyards Co. (D. C.) 
181 Fed. 625, may be good law ; but I cannot assent to it. Is it possi- 
ble that the mère act of receiving cattle kept in confinement more than 
28 hours and promptly unloading them for rest, food, and water, shows 
participation in the illégal confinement of such cattle? Not unless un- 
loading and liberating the cattle is confining them. To my mind it 
would be as just to hold that the jailer who conducts a prisoner ma- 
liciously arrested by a third person to the door of the jail for the pur- 
pose of letting him out is equally liable with the one who maliciously 
caused the prisoner to be arrested and incarcerated. The act in ques- 
tion shows on its face that the main purpose of its enactment was to 
prevent cruelty to animais shipped, not aggravate and continue the 
cruelty by subjecting a corporation who receives and promptly releas- 
es and feeds and waters the animais so confined to a penalty. Indeed, 
on further search 1 find that United States v. St. Joseph Stockyards 
Co. (D. C.) 181 Fed. 625, was reversed in St. Joseph Stockyards Co. 
V. United States, 187 Fed. 104, 110 C. C. A. 432. I also find that the 
views above expressed by me are in accord with those of Judge Holt 
expressed in United States v. Lehigh Valley R. Co. (C. C.) 184 Fed. 
971, 975 (affirmed 187 îed. 1006, 109 C. C. A. 211). Judge Holt said: 

"The tliing Inteuded to be iirevented by this législation was cruelty to the 
auiuials, autî, as the act expressly provides that the tiiiie duriiig which the 
animais hâve been confiued on Connecting roads shall be inchuled, I think 
that the act clcarly inakes it the duty of any railroad receiving animais, 
knowing them to hâve been contined longer than the statutory tenu, to un- 
load, water, and feed them, and give them tinie to rest. The couusel for the 
défendant nrged that, if this vlew be taken, the mère receipt of such animais 
imniediately imposes a liability upon the receiving road; that, as the tenu 
of confinement has been already exceeded, a further confinement for an In- 
stant makes the receiving road liable. But the act should be reasonably con- 
strued. It provides that, in estimating such confinement, the time consumed 
in loadlng and unloading shall not be considered, and therefore, if a road 
receiving animais which hâve been confined longer than the statutory period 
proeeeds with reasonable speed to unload, water, and feed them, in my opin- 
ion no penalty wlll be incurred. ïhe fact that it may be necessary to move 
the cars containing them a short distance to the yards would not neces- 
sarily involve a penalty. The question would be: Is the movement substan- 
tially a part of the process of unloading, or is it a continuance of transporta- 
tlon? If this construction of the act makes it necessary for railroads en- 
gaging in the transportation of cattle to provide suitable yards at which 
cattle can be unloaded, at the point where the roads connect with other 
roads, that must be done. Such a requirement seems to me entlrely rea- 
sonable, In View of the very large nuniber of cattle shipped over long dis- 
tances in this country, and the possibility of thelr sufCering great cruelties 
durlng such transportation." 
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I do not think Judge Holt intended to hold that in order to incur the 
penalty the receiving road must actually do some act to carry the ani- 
mais forward on their journey towards the final destination. If we 
adopt such a construction, the receiving railroad may take its time and 
serve its convenience in switching and unloading, so long as it does 
not move the car forward on its journey at ail, and thus defeat the 
purpose of the law in many cases. 

I find nothing in this case showing a purpose on the part of the de- 
fendant corporation to violate the law or évade it. I think the neglect 
in moving and unloading this car was knowingly and willfully done 
within the meaning of the law; that is, the défendant through its 
servants and employés was négligent and knew it and appreciated it 
and willfully failed to move the car more rapidly to serve their own 
convenience. I do not think the officers of this road approve, or will 
approve, or sanction such négligence on the part of their employés, 
but, on the contrary, will do their best, as is their duty, to see that cars 
containing animais are promptly moved and unloaded even at great 
inconvenience. The prompt movement of cars containing ordinary 
freight must be subordinated to the movement of cars containing live 
stock when necessary, and railroad corporations and their employés 
should understand this and act accordingly. 

Entertaining this view, I think a penalty of $200 in this case will be 
sufficient, and a judgment is directed accordingly. 



LAZARIJS T. EAGION. 
(District Court, M. D. Peiinsylvania, Febniary Term, 1912.) 

No. 129. 

1. Bankeuptcy (§ 100*) — Peoof of Insolvency — Effecï of Ad.tudication'. 

In case of an Involuntarj- i^roceecling in liankruptcy, where Insolvency 
is one of the Issues, the adjudication is conclusive against ail persons in- 
terested In the estate, or havliig liad dealings witli him, that ttie bank- 
rupt was insolvent at the time of tlie commission of the act of bank- 
ruptey alleged. 

[Ed. Note.— For other cases, see Bauki-uptey, Cent. Dig. §§ 60, 131, 141- 
144; Dec. Dig. § 100.*] 

2. Bankbijptcy (§ 159*) — Voidable Phefbhenoes — "Ckeditor.'' 

An indorser of a note is a "creditor" of the maker within the mean- 
ing of Bankr. Act July 1, 1898, § 60b, c. 541, 30 Stat. 502 (U. S. Oomp. 
St. 1901, p. ;J445), relatiiig to voidable préférences to creditors. 

|Kd. Note.— l'or other cases, see Bankruptcy, Cent. Dig. §§ 247, 248, 202. 
208-281; Dec. Dig. § 159.* 

For other définitions, see Words and Phrase.s, vol. '2, pp. 1713-1727; 
vol. 8, pp. 7622, 762;:!.] 

3. Bankeuptcy (§ 303*} — Intention of Parties — l'itEsiiMrTtOA". 

If a transfer of property by an insolvent to a créditer necessarily re- 
sulted in giving the latter a préférence, it will be presumed that such was 
the intention of tlie parties. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. § 303.*] 

*For other cases see same topic & § numbek in Dec. & Ain, Digs. 1907 to date, & Rep'r Indexes 
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4. BAKKRt-PTCY (§ 303*) — VOIDABLE PREFERENCES — EVIDENCE CONSIDERED. 

A sale of property by a bankrupt within four months prier to his bank- 
ruptcy, and while insolvent. to défendant, who was an iudorser on his 
note to a bank, held. under the évidence to liave been made with an agree- 
iiient or iinrterstanding that the banlirupt «hould pay the note from the 
proceeds, and to constitnte a voidable préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. § 303.*] 

In Equity. Suit by G. Fred Lazarus, trustée of William J. Greggs, 
bankrupt, against James Eagen. Decree for complainant. 

D. A. Fell, of Wilkes-Barre, Pa., for complainant. 
Abrani Salsburg, of Wilkes-Barre, Pa., for défendant. 

WITMER, District Judge. A bill in equity was filed by the trustée 
in bankruptcy of the estate of William J. Greggs, to recover from 
James Eagen a préférence. A creditors' pétition was filed on the 
7th of December, 1911, wherein was contained: 

"That the said W. J. Gregg (or Greggs) owes debts to the amount of $1,000, 
or over, is Insolvent, and is neither a wage-earner nor a person principaily en- 
gased in farming or the tilling of the soil. That within four (4) montiis pre- 
ceding the flling of this pétition, the said W. J. Gregg (or Greggs), while in- 
solvent, committed an act of banliruptcy, in that he conveyed and transferred 
his real estate to his wife with intent to hinder, delay, and defraud his credi- 
tors. Second. That he transferred, while insolvent, a portion of his property 
to one of his creditors, with intent to prefer such creditor over his other credi- 
tors." 

This pétition with a subpœna, as provided by the Bankruptcy Act, 
as amended, was served personally upon the alleged bankrupt by 
Deputy Marshal H. J. Evans, and so returned by him, whereupon, in 
default of appearance and answer, he was December 28, 1911, duly 
adjudicated a bankrupt. After adjudication and the plaintifï's élec- 
tion, on refusai to surrender certain property conveyed by the bank- 
rupt to the défendant within two months of the filing of the creditors' 
pétition, the plaintifif brought this bill. 

The IdïU contains the f ollowing allégations : 

Thlrd. "That prior to the 15th day of September, 1911, said W. J. Greggs 
was the owner in fee of two certain lots of land, coal and other minerais being 
excepted and reserved, the same being situate in the borough of Wyoming, 
Luzerne county, in said district, said lots being Nos. 20 and 22 in the William 
S. Shoemaker plot of lots in said borough, and being 104 feet in front and 144 
feet along Eighth street to an alley, said 104 feet frontage being along Monu- 
ment Street, and being two corner lots, and ail improved with a frame dwelling 
house ; title to said two lots being vested in said William J. Greggs by deed of 
Ira R. Shoemaker et ux., on April 25, 1899, as will more fully appear by référ- 
ence to the record of said deed iu the recorder of deeds office in said county of 
Luzerne in Deed Book 385, at page 508," etc. 

Fourth. "That on said 15th day of September, 1911, said bankrupt, W. J. 
Greggs, then owing and being indebted to the creditors named in the sched- 
ules flled' to No. 2,027 in Bankruptcy (creditors whose daims are unsecured, 
A — 3), executed and conveyed to Tillie A. Greggs, wife of said bankrupt (.she, 
the said wife, joining in said deed of conveyance to herself), ail of said two lots 
of land improved as aforesaid, situate in the borough of Wyoming, said dis- 
trict, for the nominal considération of one (Çl.OO) dollar, which said deed was 
recorded in Deed Book No. 479 at page 301 of said recorder's office of Luzerne 
county." 

•For other cases see same topic & § numbbb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Fifth. "That ou tlie 13th day of October, 1911, said William J. Greggs, then 
owing ail creditors whose claiuis are raarked unsecured schedule A — 3, and 
wltliout any notice to said creditors, in violation of the act of Slareh 28, 1905 
(P. L. 62), sold and transferred a large part of liis property, consistiug of a 
sausage mill aud flxtures and niacliinery thereunto belougiug, as well, also, as 
wagons and horses, to Kdward lîerkowitz, for tUe casli paymeut of 9^1,300, wlùcli 
nioneys said William ,T. Greggs received from liis said purchaser, and tliree 
days thereafter, viz., October 16, 1911, said W. J. Greggs, then owing ail of the 
creditors whose clalms are marked unsecured iu schedule A — 3, No. 2,027 in 
Bankruptcy, in coujunction with his wife, Tillie A, Greggs, who by virtue of 
her deed from her said husband was the apparent owuer of record of said 
lots of land, sold and conveyed by deed iu fee simple said two lots of land, 
previoasly conveyed, as afovesaid, to said wife, unto one James Eagen of the 
borough of Wyoming, said district, for the cash considération of !f2,o60, suoject 
nevertheless to the lien of a certain mortgage executed by said Greggs, the 
bankrupt, to one Andrew J. Grouse, for a debt of ,^.2,000 of record in Mortgage 
iîook No. 171, page 492, etc., of said recorder's ottice of Luzerne couiity, v\-hich 
deed to Jiini, the said James l-]agen. was dnly rccorded October 16, 1911, by the 
bankrupt, William J, Greggs, as recorded iu Deed Book No. 472, at page 530, 
etc., of said recorder's office of said Luzerne county. That on the IGth day of 
October, 1911, said William J. Greggs was indolitcd to said James Eagen on a 
promissory bank note payable three montlis after date at the First Niitional 
Bank of Wyoming, Ta., for tJie amoiuit or suni of .t^-lOO. wliich said note was 
pald at said bank on October 18, 1911, and was marked by indorsemeut as 
follows 'James lOagen.' " 

Sixth. "ïhat by the transfer it was intended to create, and did actiially 
croate, a 'préférence' within the meauiug of the Bankruptcy Act of 1898, he, 
the said James Lagon, receiving from hiui. the said William J. Greggs, the sum 
of five huudred (.f500.00) dollars, which said note was paid at said bank ou 
October 18, 1911 (aud marked by indorsemeut, as aforosaid, as follows : 'James 
ICagen'), to liquida te and pa.y said note lield by said Kageu against said Greggs, 
at the time of said couve.vance bj' the banl^rupt, William J. Greggs, to James 
Eagen, or about the time of said couve.vanife receiving said moneys to liquidate 
said debt; and at the time of said transfer, he, the said James Eagen, hacl 
reasonable cause to believe that by said con-s-eyance a préférence would be 
given him, the said James Eagen, over the other uumerous creditors of ^Vil- 
liam J. Greggs, bankrupt." 

The respondent's answer admits the facts contained in the third 
paragraph, without denying or affirming the fourth requires proof, 
disclaiming knowledge of the fifth, and dénies the sixth. He further- 
more déclares said sale and conveyance to hâve been made bona fide, 
denying any knowledge on his part that either Greggs or his wife were 
insolvent at the time of such transfer; that he liad no reason to 
believe that such sale was intended as a préférence ; that in fact it 
was no préférence, he haviiig been but accommodation indorser for 
Greggs at the bank to which the note was paid by him without his 
intervention. 

The case having been referred to the référée as spécial master to 
take the testiniony and make report thereof to court, together with his 
findings of fact and law, he reported the facts favorable to the défend- 
ant, primarily because it was not made to appear that Greggs was in- 
solvent at the date of the transfers. 

The learned master says that undoubtedly W. J. Greggs was in 
financial difficulty at the time he disposed of his property to his wife, 
and later, when they jointly conveyed the same property to James 
Eagen, yet he holds that the évidence is not sufficient to hold such 
difficulties were sufficient to constitute insolvency. 
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[1] While it is true, as argned, the filing of a pétition and adjudi- 
cation in bankruptcy does not generally establish the insolvency of 
the bankrupt at any date prior to such filing, it is equally certain that 
in the case of an invokintary proceeding, where insolvency is one of 
the issues, the bankrupt by the adjudication is conclusively proven 
to havë been insolvent at the time of the commission of the act of 
bankruptcy. It is unnecessary to attempt to reconcile the opinion of 
the learned judge. In re Chappell (D. C.) 7 Am. Bankr. Rep. 608, 113 
Fed. 545. It, however, also in my opinion holds this to be the doc- 
trine. 

Loveland's Bankruptcy, 558, gathering the concensus of opinion, 
States the law with approval that: 

"ïhe niere tact tliat a delitor is adjudged a bankrupt raises no presump- 
tion of insolvency prior to tlie flling of tlie pétition. But wlien tlie question 
of Insolvency is adjudged iu determluing the act of bankruptcy In an invol- 
untary proceeding, the fact of insolvency at the date the act was coinmitted 
may be takcn by the adjudication." 

The decree of this court put in évidence, adjudicating on the 28th 
of December, 1911, W. J. Greggs a bankrupt, conclusively established 
the fact at issue, as alleged in the pétition, that Greggs was insolvent 
when he transferred his property to his wife, and afterwards to 
Eagen. Any other holding vvould lead to endless confusion in the 
administration of the law, and would in many cases nullify one of the 
principal purposes of the Bankruptcy Act, as was said in De Grafï v. 
Lang, 92 App. Div. 564, 87 N. Y. Supp. 78. And it matters not 
that Eagen was actually without notice of thèse proceedings. An 
adjudication being an adjudication in rem, ail persons interested in the 
res are regarded as parties to the bankruptcy proceedings. Among 
such parties are, not only the trustée, but ail creditors, including lien- 
ors. Chapman v. Brewer, 114 U. S. 169, 5 Sup. Ct. 799, 29 L. Ed. 
83; Carter v. Hobbs (D. C.) 1 Am. Bankr. Rep. 215, 92 Fed. 594; 
In re Ulfelder Clothing Co. (D. C.) 3 Am. Bankr. Rep. 425, 98 
Fed. 409. 

[2] There is furthermore no doubt that at the time of the transfer 
Greggs was Eagen's créditer by reason of the indorsement of the 
note at bank. That an indorser or surety on a note may be a créd- 
iter within the meaning of the bankruptcy law has been held in a 
long line of cases. In re Bailey & Son (D. C.) 21 Am. Bankr. Rep. 
911, 166 Fed. 982; Stern v. Paper (D. C.) 25 Am. Bankr. Rep. 451, 
183 Fed. 228; In re Sanderson (D. C.) 17 Am. Bankr. Rep. 871, 149 
Fed. 273. Eagen having permitted or induced payment of the note, 
thereby intending to relieve himself from payment of ail or a por- 
tion of it, to that extent was benefîted, and constituted him a credi- 
tor. He was given a préférence over other creditors of his class by 
reason of such transfer and the payment of his debt within four 
months of the bankruptcy of Greggs. 

[3] If Eagen had reasonable cause to believe that such transfer 
would resuit in his préférence, or to enable him to obtain a greater 
percentage of his debt than any other of the creditors of the same 
class of the bankrupt, Greggs, it is voidable at the instance of the 
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trustée. It is the resuit of the transaction that is to be regarded in 
determining the reasonableness of a préférence, since equality betvveen 
creditors is necessarily the ultimate aim of the law. The parties con- 
cerned must be held to hâve intended the necessary conséquences of 
their acts; the bankrupt to give and the défendant to receive the 
préférence which the conveyance of the property accomplished. If 
the bankrupt even intended treating Eagen hke his other creditors, 
without giving him advantage over them, and such was, however, not 
the inévitable effect of their deaUngs, it will be presumed to hâve 
been othervvise intended. 

[4] The testimony shows that Eagen was the indorser for Greggs 
on the W3'oming bank note of $.500, which was carried along for pos- 
sibly a year, having been renewed several times ; meantime he was ad- 
vised by a person in the bank that Greggs was slow pay, and of doubt- 
f ul standing financially ; he also had learned of Greggs" assignment or 
transfer of his real estate to his wife for the nominal considération 
of $1 ; whether he knew of Greggs' transfer of his personal prop- 
erty to Berkowitz, for which Greggs was arrested, is not shown, but, 
it is proven that Eagen attended the hearing a few days after the 
transfer to him by Greggs, and secured the recognizance of $1,000 
for the latter's appearance at court. Eagen says that there was noth- 
ing said about paying the note when the transfer was made, but he 
admits that he knew that the note came due soon thereafter. How- 
ever, when he was asked, "When you paid the $2,000, didn't 3'-ou in- 
quire at the bank within a day or two as to whether or not that note 
had been lifted and paid?" he answered, "I don't remember. I was 
told the day after — some time — Is that Gregg note paid? and they toUl 
me it was." Why did he go to the bank and inquire if the note had 
been paid and lifted, if he did not expect it to he paid then; and if 
to be paid then, is it not natural to présume it was understood that 
it should be paid ont of the money supplied by him for the property 
obtained from the bankrupt? The admission to the deputy marshal 
who served him with the bill and subpœna is conclusive, however, and 
proves beyond doubt, as admitted by Eagen, that he bought the prop- 
erty to save himself because of having to make good for Greggs at 
bank. How could he save himself from loss if he paid a fair and 
full considération for the property transferred, if it was not intended 
that his debt, or the note in bank, should not be paid ont of the pur- 
chase price? The answer is inévitable, and I am satisfied from ail 
that appears that a ])reference was efïected, and that Eagen had rea- 
sonable cause to believe that such would resuit from the transfer to 
him of the property in suit. 

I caunot excuse the conduct of Eagen because of the advice of 
counsel, representing as well the bankrupt. The facts necessary to 
disclose the bankrupt's true financial situation were within his own 
reach, and I cannot be made to believe that he, having lived across 
the Street in a small town, knowing the bankrupt for many years, and a 
director of the bank in which he was indorser and kept his accounts. 
was ignorant of them. If he was, he remained so willingly, and the 
law will not let him profit. 
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Again, taking in account the manner in which the transfer was ef- 
fected, the recording of the deed by Greggs, instructing the recorder 
not to publish, the purchase o£ the mortgage by Eagen, and the taking 
of an assignment therefor before any attempt whatever to retake the 
property, leaving the property in the possession of the Greggses with- 
out insurance, payment of taxes, or the exercise of any ownership 
over it but the production of receipts for a small rental on an oral 
lease, color the transaction with such additional doubt as in itself to 
call for the most satisfactory explanation. Eagen's testiinony does 
not impress me as an attempt, on his part, to throw much Hght upon 
the transaction. His answers are evasive, and throughout it is a 
disclaimer of knowledge, which in many instances was within easy 
range. I am well satisfied that he had reasonable cause to believe that 
lie was obtaining a préférence over the other creditors of Greggs, 
and possibly assisting the latter in placing some of his property be- 
yond reach. 

The défendant, James Eagen, will be required to exécute and de- 
liver a deed of conveyance for the property transferred to him by 
the bankrupt, and surrender his deed to the plaintiff. A formai de- 
cree may be accordingly drawn. 



In re J. SAPINSKY & SONS. 
(District Court, W. D. Kentucky. July 15, 1913.) 

1. Bankeuptct (§ 255*) — Lease to Bankktjpt — Power to Obder Cancella- 

TION. 

WMle a trustée may at his élection décline to continue a lease to the 
bankrupt for the benefit of the estate, and thus relieve hlmself and the 
estate from further liability thereon, a référée bas no power to order 
its cancellation. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 352; Dec. 
Dig. § 255.*] 

2. Bankruptcy (§ 191*) — Liens — Statutobt Lien for Eent to Become Due. 

The landlord's lien given by Ky. St. § 2317, on the property of the 
tenant on the leased premises for one year's rent due or to become due 
under the lease, is enforceable agalnst the trustée in bankruptcy of the 
lessee for the rent due or to become due withiu a year after the bank- 
ruptcy, although the claim therefor is not a provable debt agalnst the 
estate. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 286, 287, 290, 
351; Dec. Dig. § 191.*] 

In the matter of J. Sapinsky & Sons, bankrupts. On pétitions by 
the Fidelity Trust Company and others for review of orders of the 
référée. Reversed in part. 

James R. Duffin, of Louisville, Ky., for petitioners. 

D. A. Sachs, Jr., of Eminence, Ky., for trustée. 

Bruce & Bullitt, of Louisville, Ky., for Fidelity Trust Co. 

EVANS, District Judge. Two pétitions for review in this case 
will be disposed of in one opinion. 

•For other casée see sajne topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexœ 
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[1] 1. On June 12, 1913, the Fidelity Trust Company, exécuter and 
trustée under the will of John D. Taggart, deceased, and Sallie D. 
Taggart Armstrong, Morton Armstrong, M. Ella Taggart McGee, 
and J. Wheeler McGee (ail of whom together will be called the land- 
lord), filed a pétition asking for a review by the court of an order of 
the référée, made on May 30, 1913, whereiu, among other things, he 
directed the trustée in bankruptcy ta surrender and renounce a cer- 
tain lease made to the bankrupts by the landlord, and also ordered that 
the said lease be canceled as directed in the order. While a trustée 
in bankruptcy may elect whether or not to décline to continue a lease 
to a bankrupt for the benefit of the estate, and thus relieve himself 
of responsibility either personal or as trustée in respect thereto, we 
caimot see how the référée had any power vuider the facts of this 
case to order its surrender or cancellation. Upon authorities which 
will be more especially noticed further along, it will be made to ap- 
pear that certain rights continue to exist as between the bankrupts 
and the landlord, which neither the référée nor the trustée can destroy 
nor interfère with after the latter has made bis élection. Hère the 
record distinctly shows that the trustée promptly made his élection 
not to continue the lease for the benefit of the bankrupts' estate. 
When this was donc his interest in the lease terminated, and he had 
no further concern with it. Nevertheless the lease remained vital 
as between the landlord and the tenant. The lease contained a clause 
requiring the tenant to exécute a bond with surety for the payment 
of at least a substantial proportion of the rent for the entire term, 
and it may be important that the rights thus arising between the 
landlord and the surety under that bond, if it were given, should not 
be impaired nor interfered with by the order sought to be reviewed, 
notwithstanding the provisions of section 16 of the act which pré- 
serve the rights of creditors against sureties. 

Upon thèse grounds, on the authority of In re Roth & Appel, 181 
Fed. 669, 670, 104 C. C. A. 649, 31 L. R. A. (N. S.) 270, and Wat- 
son V. Merrill, 136 Fed. 359, 69 C. C. A. 185, 69 L. R. A. 719, we 
must hold that the order of the référée made May 30, 1913, so far as 
it directed a surrender or a cancellation of the lease, was erroneous, 
and consequently must to that extent be reversed and set aside. 

[2] 2. By another pétition fîled on June 14, 1913, the landlord 
prays for a review by the court of an order made by the référée on 
the day before disallowing altogether a claim and proof of debt pre- 
sented and filed by the landlord for $141,250, being the amount of 
rent to accrue upon certain premises described therein between June 
1, 1913, and November 1, 1922, at a rental of $15,000 per year, pay- 
able in installments of $1,250 per month, and which proof of debt 
contained a claim to a lien upon certain assets of the bankrupt, which 
were on the leased premises, for $15,000, being the amount of one 
year's rent accrued and to accrue in that amount. At the hearing 
the claim for the rent accruing after the filing of the pétition in bank- 
ruptcy on the 18th day of April, 1913, was abandoned, except as to 
the $15,000 thereof just mentioned. As to this last sum the land- 
lord claimed a lien under section 2317 of the Kentucky Statutes, 
which is as follows: 
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"A landlord shall hâve a superior lien on the produce of the farm or prem- 
ises rented, on tlie flxtures, on the household f urniture, and other personal 
property of the tenant, or undertenant, owned by him, after possession is 
taken under the lease; but such lien shall not be for more than one year's 
rent due or to beconie due, nor for any rent wliich has been due for more 
than one hundred and twenty days. And if any such property be removed 
openly from the leased premises, and without fraudulent intent, and not re- 
turaed. the landlord shall hâve a superior lien on the property so removed 
for flfteeu days from the date of its removal, and may enforce his lien 
agaiust the property wherever found." 

Section 2314 is also referred to by counsel. 

Whether rent accruing after a tenant has been adjudicated a bank- 
rupt is a provable debt was considered by us in Re Jefferson (D. C.) 
93 Fed. 948. That case came up in May, 1899, and the décision 
therein was probably a pioneer ruling on the question under the Bank- 
ruptcy Act of July 1, 1898 (30 Stat. 544, c. 541 [U. S. Comp. St. 
1901, p. 3418]). The conclusion was then reached that rent accru- 
ing after the adjudication in bankruptcy was not a provable debt. 
The reasons upon which this conclusion was based can be found in 
that opinion, but no more need be said of them hère than that the lead- 
ing thought was that the adjudication and discharge of the bankrupt 
would dissolve the contract of renting, and that as the banltrupt tenant 
could not perform the obligations he was under to pay the rent the 
landlord should not be held bound. Hence the relationship was consid- 
ered as having ended. This view, which in a gênerai way was re- 
peated and enforced in Re Hays, Poster & Ward Co., probably ex- 
presses the exact resuit of the ordinary case of a bankrupt tenant 
vvho cannot and does not perfsrm any part of his obligations under 
the contract. It was perceived, however, that the broad ground taken 
in the opinion in the Jefïerson Case ought to be subject to the excep- 
tion that a tenant's contract for renting made with a landlord should 
not be regarded as abrogated by an adjudication of the landlord's 
bankruptcy, and this was pointed out in the opinion in Re Hays, Pos- 
ter & Ward Co. (D. C.) 117 Fed. 879, 884. 

The case before us now suggests that where a landlord has taken 
security for at least part of the rent due from the tenant — where, in 
short, the landlord has required the tenant in advance to guarantee 
the payment of part or ail of the rent to accrue during the term — 
there probably would necessarily arise in connection with section 16 
of the act another exception to the gênerai propositions stated in the 
Jefïerson Case. It must be confessed that the necessity for such 
important exceptions much weakened, if it did not destroy, the force 
of the gênerai reasoning in the Jefferson opinion, apart from the con- 
trolling authority of the two cases already nientioned, and which, 
while approving the conclusion reached in the Jefïerson Case, found 
a différent and, of course, a better reason upon which to rest it. 
There hâve, indeed, been few, if any, cases which, upon one ground 
or another, do not reach the same gênerai conclusions as that reached 
in the Jefferson Case, to wit, that rent accruing after the adjudication 
in bankruptcy is not a "provable debt" within the meaning of that 
phrase in the Bankruptcy Act. In short, though upon reasoning 
which differs, the décisions are well-nigh, if not quite, uniform to the 
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effect indicated. Probably a large majorîty of the décisions, and es- 
pecially those we hâve named, support the conclusion of the nonprov- 
able character of a claim for rent accruing after an adjudication, 
upon an interprétation of clause 1, section 63, of the act, which reads : 

"Debts of the banknipt may be proved and allowed against his estate which 
are (1) a fixed liability, as évidence by a judgment or an instrument in writ- 
ing absolutely owing at the time of the filing of the pétition against him, 
whether then payable or not, with any interest thereon which would hâve 
been recoverable at that date, or with a rebate of interest upon such as were 
not then payable, and did not bear interest." 

As indicating the development of the discussion many cases might 
be cited which would show the varions reasons given for the gênerai 
conclusion reached, some agreeing with and others dissenting from 
the view we took in the Jefferson Case. But probably it will sut'fice to 
refer again to In re Roth & Appel, 181 Fed. 667, 104 C. C. A. 649, 31 
L. R. A. (N. S.) 270 (C. C. A. 2d Circuit), and Watson v. Merrill, 136 
Fed. 359, 69 C. C. A. 185, 69 L. R. A. 719 (C. C. A. Bth Circuit), 
Thèse cases from Circuit Courts of Appeal clearly hold that, though 
a claim for rent arising after a pétition in bankrutpcy has been filed 
is not provable under section 63, nevertheless tthe contract remains in 
existence as between the bankrupt and the landlord ; and of course as 
the claim for after-accruing rent is not provable the bankrupt is not 
discharged therefrom under the provisions of section 17. Thèse con- 
clusions from the premises are hardly to be combated, and they be- 
come important because they throw much light upon the one vital 
question actually involved in the pétition for review now under con- 
sidération. As we hâve seen, the bankrupts leased for a term of ten 
years certain premises in this city at a rental of $15,000 per year, pay- 
able in monthly installments of $1,250. The pétition in bankruptcy 
was filed very late on the 18th day of April, 1913, and the adjudica- 
tion was ma.de very early on the next day. 

The landlord conceded at the argument that a mère claim for rent 
accruing after those events is not a provable debt, and hence that as to 
ail the claim except the sum of $15,000 the ruling of the référée was 
correct and supported by the authorities. As to the $15,000 it is in- 
sisted, under the provisions of section 2317 of the Kentucky Statutes, 
which hâve been set forth, that the landlord has a lien on the property 
of the bankrupt found on thé leased premises for the rent due or to 
become due for one year. The beginning of this one year is not stated, 
but it must be understood, we suppose, that the landlord means June 
1, 1913, though we hardly see how the period can begin later than 
April 18, 1913. In support of this contention we find no Kentucky 
case cited, except Loth v. Çarty, 85 Ky. 591, 4 S. W. 314, which does 
not seem to be very applicable; but great reliance is placed by one at 
least of the counsel upon the ruling of the Circuit Court of Appeals 
of the Fifth Circuit in Martin v. Orgain, 174 Fed. 772, 98 C. C. A. 
246. As the Texas statuts, upon which the claim in that case was 
based, is somewhat like, though probably much morç explicit than, the 
Kentucky statute under considération, the décision is certainly in point. 
Nevertheless the exact question in respect to the lien for $15,000 is a 



IN EE J. SAPINSKY & SONS 527 

somewhat puzzling one. It has never been mooted bef ore us until now, 
nor, so far as we know, in this circuit. The Kentucky Court of Ap- 
peals does not seem ever to hâve clearly elucidated the subject by a 
construction of section 2317, either in Loth v. Carty or otherwise. It 
is therefore important that the question should be cleared up by appel- 
late proceedings in this case, and we hope it will be done. 

As we hâve seen, the pétition in bankruptcy was filed very late on 
April 18, 1913. Ail of the claim for one year's rent, viz., $15,000, 
arose after that date, and indeed after May 31st. As the claim for rent, 
merely as such, was not a "provable debt," it could not, in that form, 
share in the bankrupts' assets which came to the hands of the trustée, 
nor could those assets avail the landlord, unless a valid lien thereon 
to cover the $15,000 existed independently of the quality of provabihty. 

The proof of debt made and tendered by the landlord, after describ- 
ing the claim and showing the f acts upon which it is based, allèges : 

"ïhat the only security held by déponents is a landlord's lien on the prop- 
erty of the said bankrupt that was on the premises let in said lease, said 
lien being given by the statute law of the state of Kentucky, which statute 
gives a lien for rent to accrue or to become due for one year, thereby giv- 
iug thèse déponents a lien for fif teen thousand ($15,000.00) dollars ; that thèse 
déponents are entitled to a priority of payment out of the assets of this bank- 
rupt in the hands of the trustée, to the extent of fifteen thousand ($15,000.00) 
dollars, by virtue of said lien ; that they are entitled to a claim for the bal- 
ance." 

It will be observed that thèse statements in the proof of debt are 
quite vague in respect to what property was in fact on the premises at 
the time of the filing of the pétition in bankruptcy, and equally so as 
to whether there was enough of such property then on the premises to 
amount in value to $15,000. The record bef ore us on the pétition for 
review gives no light on thèse subjects, though they may be of vital 
importance. 

Note. — This uncertainty has been made certain by a stipulation filed. 

Granting that the mère claim for rent, as such, accruing after April 
18th, is not a provable debt, it is nevertheless insisted that a lien on the 
property of the tenants on the premises at that time existed in the land- 
lord's favor and was valid under the Kentucky statute copied above, 
and this contention is to be disposed of, difficult as the task is. We 
hâve given the proposition very careful considération, and will briefly 
state our views upon it, though not altogether confident of their cor- 
rectness. 

In Re Roth & Appel, 181 Fed. 669, 104 C. C. A. 651, 31 L. R. A. 
(N. S.) 270, it is said that "occupation of the land is the considération 
for the rent," and also that, "if the lessee remain liable upon the lease 
after his bankruptcy in cases where it is not assumed by the trustée, 
it necessarily follows that his estate is not liable therefor." Neither 
in that case nor in Watson v. Merrill, 136 Fed. 359, 69 C. C. A. 185, 
69 L. R. A. 719, however, did any question of lien arise under a stat- 
ute like ours. In each of those cases the much simpler question arose 
as to the provability, against the gênerai assets of a bankrupt, of a claim 
for rent accruing after the filing of the pétition in bankruptcy, and up- 
on this question the ruling in both was in the négative. It may be quite 
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true that the bankrupt tenants in this instance may never în fact again 
occupy the leased premises; but their right to do it is clear, and the 
obligation to pay ail hereafter accruing rent rests upon them by the ex- 
press terms of the contract of lease. That obligation is not provable as 
a debt under section 63, clause 1, and consequently there can, under 
section 17, be no discharge from it in this proceeding. Nevertheless 
the obligation to pay the rent accruing to the landlord during the entire 
term is one which was created by the express stipulations of the lease. 
The right of the bankrupt to occupy the premises (the trustée having 
elected not to do so) clearly exists, and under the terms of the lease the 
bankrupts will owe the rent as it becomes due until the term is brought 
to an end, either by the stipulations of the lease, or by the act of the 
parties, or by some judicial proceeding. Hence, while not a provable 
debt against the gênerai estate of the bankrupts, the lien of the land- 
lord given by the Kentucky statute may exist and must be recognized 
and enforced under section 64, clause 5, of the Bankruptcy Act, which 
protects liens upon property which are valid under the law of the state. 

We feel it to be our duty to give effect to the provision just men- 
tioned and to section 2317 of the Kentucky Statutes, and to s\\o\m the 
lien claimed by the landlord to the extent of $13,250, being the rent to 
accrue within one year from April 18, 1913, when the pétition in bank- 
ruptcy was filed. We think that date, and not June Ist, is the one 
when the one year must begin. 

Note.- — The court hère pointed out the anomalous condition arising 
from the fact that while the gênerai creditors, in effect, paid the year's 
rent, the bankrupts continued to be the tenants after the trustée made 
his élection, and suggested the propriety of an effort to correct the re- 
sults of that situation. 

It results that the order of the référée was erroneous to that extent 
only. It will therefore be modified, so as to allow the lien to the ex- 
tent of $13,250, but otherwise the order will be affirmed. 

Orders upon both pétitions will be prepared accordingly. 



WELLS V. ETT8SELLVILLE ANTHRACITE COAL MINING CO. et al. 
(Dislrict Court, E. D. Arkansas, W. D. Jiily 7, 1913.) 

1. EE\fovAL OF Causes (§ 86*) — Petitiox for Removal— Kbquisites. 

The divcrsity of cltizenship to authorize a reuioval iieed iiot be alleged 
In the pétition for removal, when it appears from the complaint or any 
part of the record when the pétition for removal is filed. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Big. §§ 132, 
16G-179 ; Dec. Dig. § 86.*] 

2. Eemoval of Causes (§§ 86, 94*) — Divebsity of Citizensiiip— Suffioiesct 

OF AVERMENT — AMENDMENT. 

A corporation as an entlty is not a citizen of any state, and therefore 
an avorment in a pétition for removal that a corporation is a "citizen and 
résident" of a state named is insufficient ; but the defect may be cured by 
ameudment at any time before the case has been disposed of in the trial 
court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. |§ 132, 
166-179, 203 ; Dec. Dig. §| 86, 94.*] 

•For other cases see same topic & S numeek in Dec. & Am. Digs. 1907 to date, & Rep'r ludexes 
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3. Eemoval of Causes (§ 2*)— Removability— Law Governing. 

Under the saving clause contained in section 299 of tlie Judieial Code 
(Act March 3, 1911, c. 231, 36 Stat 1169 [U. S. Comp. St. Supp- 1911, P- 
246J), providlng tliat suits and proceedings for causes arising or acts 
doue prior to the date of the repeal of aiiy existing law may be conuuenced 
and prosecuted within the sanie time and wlth the same effect as if such 
law had not been rei)ealed, a suit on a cause of action arising before the 
taking effect of the Code but not comnienced until afterward is governed 
as to Its reuiovability by the prior law, and if removable under such law 
is still removable. 

[Ed. Note.— For other cases, see Kemoval of Causes, Cent. Dig. §§ 2, 3 ; 
Dec. Dig. § 2.*] 

At Law. Action by Elizabeth Wells, administratrix of W. J. Wells, 
deceased, against the Russellville Anthracite Coal Mining Company 
and the Fidelity Coal Mining Company. On motion to remand to 
State court. Motion denied. 

This action was origlnally instituted on December 12, 1912, in the circuit 
court of Pope county, state of Arkansas, to recover damages in the sum of 
$2,999.99, alleged to bave been sustained by the plaintiff as administratrix 
of the estate of W. J. Wells, deceased, who, it is alleged, was, while an em- 
ployé of the défendants, by reason of their négligence, injured on March 9, 
1911, from the effects of which he died within a few days of the accident. 
The eomplaint alleged that the défendant the Russellville Anthracite Coal 
Mining Company (hereinafter called the Russellville Company) is a corpora- 
tion created by and existing under the laws of Michigan, and that the other 
défendant (hereinafter referred to as the Fidelity Company) is a corporation 

organized and existing under and by virtue of the laws of the state of , 

not mentioning the state of its création. In due time the défendants flled a 
pétition and bond for removal to this court, which was granted by the state 
court. The pétition allèges that the défendant the Russellville Company is 
a citizen of the state of Michigan, and the défendant the Fidelity Company 
a citizen of the state of Kansas, and were so at the time of the flling of the 
eomplaint and pétition, but faits to allège under the laws of which states 
they exist. 

The plaintiff has filed a motion to remand, settlng up some gênerai grounds 
that the court has no jurisdictlon, and that the cause is not removable, and 
also the tollowing spécifie grounds: (1) That the requisite diversity of citizen- 
ship required as a condition précèdent to the jurisdiction of this court in a 
controversy of the character presented in this record does not exist. (2) 
That it is apparent upon the face of the record presented that the amouut 
in controversy does not exceed, exclusive of interest and eosts, the sum or 
value of $3,000. 

R. C. Bullock and M. L. Davis, both of Dardanelle, Ark., and Me- 
haffy, Reid & Mehaffy, of Little Rock, Ark., for plaintiff. 

J. 13. Ward, of Russellville, Ark., and W. R. Thurmond, of Kansas 
City, Mo., for défendants. 

TRIEBER, District Judge (after stating the facts as above). [1] 
The pétition for removal allèges that the défendants, both of whom 
are corporations, are citizens and résidents of the states of Michigan 
and Kansas, respectively, but fails to state what states created either 
of them. The diversity of citizenship to authorize a removal need not 
be alleged in the pétition for removal, when it appears from the eom- 
plaint or any part of the record when the pétition for removal was 
filed. Gold-Washing & Water Co. v. Keyes, 96 U. S. 199, 24 L. Ed. 

•For other cases see same topic & § humbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
206 P.— 34 
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656; Bondurant v. Watson, 103 U. S. 285, 26 L. Ed. 447; Denny v. 
Pironi, 141 U. S. 121, 124, 11 Sup. Ct. 966, 35 L. Ed. 657; Shattuck 
V. North British & Merc. Ins. Co., 58 Fed. 609, 7 C. C. A. 386. By 
référence to the complaint we find that it is alleged that the Russell- 
ville Company was created and exists under the laws of the state of 
Michigan ; but it fails to allège under the laws of which state the Fi- 
delity Company was created, leaving the name of the state blank. 

[2] As the jurisdictional facts must clearly appear from the record 
to give a court of the United States jurisdiction, and there is nothing 
to show either in the pétition or the complaint that the Fidelity Com- 
pany was created and exists under the laws of a state other than that 
of Arkansas, of which state the plaintiff is a citizen and résident, the 
pétition is clearly defective, unless the allégation in the pétition that 
thèse corporations are citizens and résidents of the states named is suf- 
ficient. That a corporation, as an entity, is not a citizen of any state 
is now settled by an unbroken line of décisions. Paul v. Virginia, 8 
Wall. 168, 19 L. Ed. 357; Norfolk & Western R. R. Co. v. Pennsyl- 
vania, 136 U. S. 114, 10 Sup. Ct. 958, 34 L. Ed. 394; Orient Insur- 
ance Co. V. Daggs, 172 U. S. 557, 19 Sup. Ct. 281, 43 L. Ed. 552; Wa- 
ters-Pierce Oil Co. v. Texas, 177 U. S. 28, 20 Sup. Ct. 58, 44 L. Ed. 
657; Great Southern Fireproof Hôtel Co. v. Jones, 177 U. S. 454, 20 
Sup. Ct. 690, 44 L. Ed. 842 ; Rif e v. Lumber Underwriters (C. C. A.) 
204 Fed. 33. 

When the question of jurisdiction of the national courts in actions 
by or against corporations first came before the Suprême Court, it was 
held that the jurisdiction depended upon the citizenship of ail the 
stockholders, as in a partnership, and if any one of the stockholders of 
the corporation was a citizen of the same state as any one of the par- 
ties on the other side to the action, there was no such diversity as will 
justify the assumption of jurisdiction by a national court. Hope In- 
surance Co. V. Boardman, 5 Cranch, 57, 3 L. Ed. 36 ; Bank of United 
States V. Deveaux, 5 Cranch, 61, 3 h. Ed. 38. This construction was 
adhered to and f ollowed by that court for 50 years ; the last case in 
which this rule was recognized being Irvine v. L,owry, 14 Pet. 293, 10 
h. Ed. 462. But in 1844 in Louisville, etc., R. R. Co. v. Letson, 2 
How. 497, 11 L. Ed. 353, this rule was changed, and it was there held: 

"A corporation created by and transacting business lu a state is to be 
deeined an inhabltant of tlie state and capable of being treated as a citizen 
for ail purposes of suing and being sued, and an avéraient of the facts of its 
création and place of transacting business is sufficient to give the Circuit 
Court of the United States Jurisdiction." 

In that case it will be noticed it was not yet determined that this 
was a conclusive presumption; but in Marshall v. B. & O. Ry. Co., 
16 How. 314, 14 E. Ed. 953, it was fînally determined that, the pre- 
sumption arising from the habitat of a corporation in the place of its 
-création being conclusive as to the résidence or citizenship of those who 
use the corporate name and exercise the faculties conferred by it, the 
allégation that the défendants are a body corporate by the act of the 
General Assembly of Maryland is a sufficient averment that the real 
défendants are citizens of that state, and the earlier décisions expressly 
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overruled. Since then it has been uniformly held that such an alléga- 
tion conclusively establishes the citizenship of ail the stockholders of 
the corporation, and cannot be disproved by évidence that the stock- 
holders or some of them are in fact not citizens of the state which cre- 
ated the corporation. Shaw v. Quincy Mining Company, 145 U. S> 
444, 451, 12 Sup. Ct. 935, 36 L. Ed. 768. 

As a corporation is not a citizen, an allégation that it is a citizen and 
résident of a certain state is insufficient. Lafayette Ins. Co. v. French, 
18 How. 405, 15 L. Ed. 451 ; Great Southern, etc., Hôtel Co. v. Jones, 
supra ; Thomas v. Board of Trustées, 195 U. S. 207, 25 Sup. Ct. 24, 
49 E. Ed. 160; Fred Macey Co. v. Macey, 135 Fed. 725, 68 C. C. A. 
363 ; Rif e v. Lumber Underwriters, supra. As neither the pétition for 
removal nor the complaint show that the défendant Fidelity Company 
was created under the laws of a state other than the state of Arkansas, 
the pétition is defective and does not authorize the removal. But since 
the décision of the Suprême Court, in Kinney v. Columbia Savings. 
etc., Ass'n, 191 U. S. 78, 24 Sup. Ct. 30, 48 L. Ed. 103, it is now no 
longer open to controversy that defects of this nature may be cured 
by amendment if the case has not yet been fînally disposed of in the 
trial court, although it would not be subject to amendment after it has 
reached the appellate court. The reason for this, as stated by the Su- 
prême Court in the Kinney Case, is that : 

"A pétition and bond for removal are in tlie nature of process. Tliey con- 
stitute ttie process by which the case is transferred from the state to the féd- 
éral court Congress lias made ample provision for the amendment of pro- 
cess" — referrlng to sections 948 and 954, R. S. [U. S. Comp. St. 1901, pp. 695, 
696]. 

The défendants will, therefore, be granted leave to amend their pé- 
tition for removal, if the court détermines that it was properly remova- 
ble in spite of the fact that the amount involved does not exceed the 
sum of $3,000, exclusive of interest and costs. 

[3] As it appears from the record that the cause of action accrued on 
March 9, 1911, prior to the date the Judicial Code went into eiïect 
(January 1, 1912), although the suit was not instituted in the state 
court until the 12th day of December, 1912, it is contended on behalf 
of the plaintiff that it is not removable, and could not hâve been orig- 
inally instituted in this court under the provisions of section 24, subd. 
1, of the Judicial Code (Act March 3, 1911, c. 231, 36 Stat. 1091 [U. 
S. Comp. St. Supp. 1911, p. 135]). Washington Home, etc., Co. v. 
American Security & Trust Co., 224 U. S. 486, 32 Sup. Ct. 554, 56 
L. Ed. 854, is relied on as a conclusive authority on that point. On the 
other hand, it is contended on behalf of the défendants that section 
299 of the Judicial Code préserves the jurisdiction of the national Dis- 
trict Courts of ail actions which arose prior to the date the Judicial 
Code went into eff ect, although suit thereon is instituted thereaf ter. 
That the action could hâve been maintained under the amendatory act 
of March 3, 1887 (24 Stat. 552, c. 373), as corrected by the act of Au- 
gust 13, 1888 (25 Stat. 433, c. 866 [U. S. Comp. St. 1901, p. 508]), 
and also removed to this court from a state court, is not questioned, 
leaving the only question for détermination the construction of Section 
299 of the Judicial Code. 
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The only reported cases on this question are Taylor v. Midland Val- 
ley R. R. Co. (D. C.) 197 Fed. 323, and Dallyn v. Brady (D. C.) 197 
Fed. 494, the first decided by Judge Youmans and the latter by Judge 
Witmer, and in both of them "the contention of the défendants in this 
case vvas sustained in able opinions. That of Judge Youmans very 
ably analyzes and distinguishes the opinion of the Suprême Court in 
the Washington Home Case. After careful considération of this ques- 
tion I concur in the conclusions reached by thèse learned judges, and 
will only add to the reasons stated by them the f ollowing : 

It is an elementary rule of lavv that in construing a statute it is 
the duty of the courts to give effect to every word in the statute, or, 
as it is sometimes expressed, "ail the words of a law must hâve 
effect rather than that part should perish bv construction." Bend v. 
Hoyt, 13 Pet. 263, 10 L. Ed. 154; Lawrence v. Allen, 7 How. 785, 
12 L. Ed. 914; Washington Market Co. v. iloiïman, 101 U. S. 112, 
25 L. Ed. 782 ; Montclair Township v. Ramsdell, 107 U. S. 147, 2 
Sup. Ct. 391, 27 L. Ed. 431; United States v. Ninety-Nine Diamonds, 
139 Fed. 961, 72 C. C. A. 9, 2 L. R. A. (N. S.) 185 ; Aaron v. United 
States (C. C. A.) 204 Fed. 943. Courts are not at liberty to disregard 
any words in a statute, even if in their opinion they are unwise. The 
wisdom of ail législation rests solely with the lawniaking department 
of the government. Wabash R. R. Co. v. United States, 178 Fed. 5, 
101 C. C. A. 133. 21 Ann. Cas. 819; United States v. Colorado & 
Northwestern R. R. Co., 157 Fed. 321, 85 C. C. A. 27, 15 L. R. A. 
(N. S.) 167, 13 Ann. Cas. 893. 

Applying thèse rules to the language used in the statute, "ail such 
actions and proceedings and suits and proceedings for causes arising 
and acts donc prior to such date may be commenced and prosecuted 
within the same time and with the same efifect as if such repeal and 
amendments had not been made," it is clear that the intention of Con- 
gress as expressed in the act was not to hâve the Judicial Code ap- 
ply to "proceedings for causes arising or acts donc prior to such 
date," but that in such cases, which arose or constituted a cause of 
action within the jurisdiction of the national courts prior to January 
1, 1912, it should continue, notwithstanding the changes made by the 
Judicial Code. If there had been no saving clause of causes of ac- 
tion then existing and not yet in suit, or of those then pending in the 
national courts, and which under the new Judicial Code are not cog- 
nizable in the national courts, parties thus situated would hâve been 
deprived of the right to hâve their controversies tried in those courts. 
Ex parte McCardle, 7 Wall. 506, 19 L. Ed. 264; Baltimore & Po- 
tomac R. R. Co. v. Grant, 98 U. S. 398, 25 L. Ed. 231. It is true the 
right to hâve an action tried in a particular tribunal is not such a right 
of which the Législature cannot deprive him, but merely a privilège 
which the Législature may grant, withhold, or withdraw after it had 
been granted. 

This same resuit might probably hâve been accomplished by a short 
gênerai provision; but Congress evidently was of the opinion that it 
was best to use language which would leave no room for doubt, and 
thus prevent endless litigation before it could be finally determined by 
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the court of last resort what causes were saved by the exception or 
proviso. To avoid this, section 299 specifically mentions what causes 
shall not be affected by the enactment of the Judicial Code. This 
section, as originally reported to the two houses of Congress by the 
spécial joint committee on revision and codification of the laws of 
the United States, did not contain any provision to save appeals and 
writs of error then pending. As originally reported, it read: 

"The repeal of existing laws or the amendments thereof embraced in this 
act shal! not affect any act done, or any right accruing or accrued, or any suit 
or proceeding, pending at the tijue of the taking eft'ect of this act; but ail 
such suits and proceedings, and proceedings for causes arising or acts done 
prior to such date, niay be coramenced and prosecuted within the same time 
and wlth the same effect as if said repeals and amendments had not been 
made." 

In the Senate this was amended by inserting the words : 
"Including those pending on writ of error, appeal, certificate, or writ of 

certiorari in any appellate court referred to or included within the provisions 

of this act." 

The act, therefore, contains two distinct provisions : (a) Saves the 
jurisdiction as to any act done or right accruing or accrued before 
the act took efïect, including any cause pending in the courts, (b) 
The Senate amendment saves the jurisdiction of any suit or proceed- 
ing pending on writ of error, appeal, certificate, or writ of certiorari 
in an appellate court. 

The clause inserted by the Senate applies solely to actions then 
pending in an appellate court, and was so construed in the Washing- 
ton Home Case, while this section, as originally reported by the joint 
committee, applied to any right of action which had accrued before 
and was in existence at the time the new act went into effect or was 
pending in a court. This is conclusively shown by the last clause of 
the section: 

"And suits and proceedings for causes ari.sing or acts done prior to such 
date may be commenced and presented within the same time and with the same 
efïect as if said repeals or amendments liad not been made." 

Nor can it be said that Congress acted inadvertently in the use of 
the language employed in section 299. By subdivision 20 of section 
24, defining the jurisdiction of the district courts in actions against 
the government, the amendment made by the act of June 27, 1898, 
30 Stat. 494, c. 503, to the act of March 3, 1887, 24 Stat. 505, c. 359, 
U. S. Comp. St. 1901, p. 752 (the Tucker Act), which later act with- 
drew from the Circuit and District Courts jurisdiction of actions 
against the government for fées of officers, was re-enacted, but to 
save the jurisdiction of cases then pending under the act of 1887, 
it was enacted, "but no suit pending on the 27th day of June, 1898, 
shall abate or be affected by this provision." This language is clear 
and unequivocal that, while suits under the act of 1887 then pending 
shall not be affected by the new Code, causes of action existing but 
not pending on June 27, 1898, cannot be maintained in a district 
court under the Judicial Code. 

What is now insisted upon by the motion to remand is, in effect. 
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that tHe words "causes arising or acts donc prior to such date" shall 
be entirely eliminated, for no other effect can be given to thèse words 
except that causes which arose prior to January 1, 1912, although not 
yet sued on, still remain within the jurisdiction of the national courts 
as if no change in the law had been made. If the intention of Con- 
gress by the enactment of section 299 had been merely to save suits 
then pending, is it not reasonable to suppose that similar language 
would hâve been used as in subdivision 20 of section 24, and the 
words, "shall not affect any right accruing or accrued," and again, 
"any act done or right accruing or accrued before the taking effect 
of this act," found in section 299, omitted? A similar provision is 
found in section 300 of the Judicial Code in relation to penalties and 
forfeitures incurred prior to the taking effect of the Code. 

Leave will be granted the défendants to amend their pétition within 
three days so as to show under the laws of which state each of the 
défendants was created, and if so amended the motion to remand will 
be overruled. 



STURGES et al. v. PORTIS MINING CO. 

(District Court, E. D. North Carolina. June 28, 1913.) 

No. 623. 

1. Fraudulent Conveyances (§ 172*) — Validitt as Between Parties. 

A transfer of property, fraudulent and void as to credltors, is neverthe- 
less valid as against the grantor and his privies in estate. 

[Ed. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. |§ 
523-529, 542 ; Dec. Dig. § 172.*] 

2. Fbaudtju;nt Conveyancîes (§ 315*) — Deceee Setting Aside— Construction 

AND Opération. 

In a suit by a créditer under Révisai 1905, N. C. § 962, which makes 
voluntary deeds voidable as to creditors of the grantor when he fails to 
retain property of sufflcient value available for the payment of his theu 
existing debts, It was found that a voluntary conveyance of property by 
the debtor to his wife and codefendant was fraudulent and void in law 
under the statute "as to the plalntifC," and decreed that it be "set aside. 
revoked, rescinded, and annulled." The plaintifCs' debt was afterward 
paid. Eéld, that the decree eould not be construed as going beyond the 
issues, and that the deed remained valid as between the défendants, and 
the property passed by a conveyance by the wife, after her husband's 
death, as against his helrs at law. 

[Ed. Note.— For other cases, see Fraudulent Conveyances, Cent. Dig. 
§§ 973-975; Dec. Dig. § 315.*] 

3. Courts (§ 335*) — Fédéral Courts— Procédure— Equitable Relief in Law 

Action. 

A fédéral court cannot grant affirmative équitable relief to the défend- 
ant, in an action at law removed from a state court, although that court 
under the state practice might bave done so. 

[Ed. Note.— For other cftses, see Courts, Cent. Dig. §§ 902-907^ ; Dec. 
Dig. § 335.*] 

At Law. Action by S. E. Sturges and others against the Portis 
Mining Company. On motion by défendant for judgment on the 
pleadings. Motion granted. 

•For other cases see same topic & § ndmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



STUEGE8 V. PORTIS MINING CO. 535 

Thomas M. Pittman, of Henderson, N. C, for plaintiffs. 
Guthrie & Guthrie, of Durham, N. C, for défendant. 

CONNOR, District Judge. The pleadings disclose the following 
case : The locus in quo consists of 500 acres of land, lying and being 
situate in Franklin county, N. C, the boundaries of which are set 
forth in the pleadings. The original tract, containing 933 acres, was 
conveyed by Stephen G. Stnrges to his son, W. E. Sturges, on March 
31, 1894. (This deed conveyed five-sixths undivided interest; one- 
sixth undivided interest having theretofore been conveyed to Judge 
C. M. Cooke. This fact does not affect the merits of this motion.) 
On June 7, 1898, W. E. Sturges conveyed, in considération of love 
and affection, to his wife, Mrs. Lelia A. Sturges. At the date of this 
conveyance said W. E. Sturges viras indebted to John R. Wheless in 
the sum of about $3,000. Thereafter said Wheless instituted an action 
in the superior court of Franklin county against said W. E. Sturges 
and his vi^ife, in which, at April term, 1900, thereof, upon issues sub- 
mitted to a jury, it was found that, at the time of the exécution of said 
deed, W. E- Sturges "did not retain sufficient property, in excess of his 
homestead and exemptions, to pay ail of his then existing creditors." 
Upon this verdict judgment was rendered that plaintiff Wheless re- 
cover of défendant W. E. Sturges the amount of his debt $3,112.56, 
and: 

"It being made to appear to the court, from the proof and pleadings and 
from the Inspection of the record, that the défendant W. E. Sturges, on the 
17th day of June, 1898, for the considération of natural love and affection, 
and for the other considération thereto moving, did exécute to the codefend- 
ant Lelia A. Sturges, who is the wife of the défendant W. E. Sturges, a deed by 
which he undertook to convey to the said Lelia A. Sturges a five-sixtlis undi- 
vided interest in and to the following deseribed tract or parcel of land ; » • « 
and it appearing and beiijg, by the jury, found as tlieir verdict that, at the 
time of the voluntary conveyance by W. E. Sturges to his wife, Lelia A. 
Sturges, the défendant W. E. Sturges was indebted to the plaintiff John R. 
Wheless in the sum of nearly $3,000, and that he did not retain property suf- 
llcient in value and in excess of his homestead and personal property ex- 
omptions to pay his then existing creditors what he justly and legally owed 
them ; • * * Xow, therefore, it is deelared, considered, adjudged and 
decreed that the said deed, so attempted to be made by W. E. Sturges to 
Lelia A. Sturges * * * is fraudulent and vold in law as to the plaintifC 
John R. Wheless and the same is hereby set aside, revoked, reseinded and 
annulled." 

The court thereupon directs that Judge Cooke, the other tenant in 
common of said land, be made a party défendant, to the end that 
his one-sixth interest be allotted and set apart to him, and the cause 
"is held for further orders." 

On the 13th day of February, 1901, the record contains the follow- 
ing entry signed by counsel for plaintiff : 

"Reeeived of 0. M. Cooke, attorney for défendant, three thousand dollars 
in full payment of the principal and interest of this judgment." 

It does not appear that any further proceedings were had in the 
cause. 

On January 23, 1901, Judge Cooke conveyed to Mrs. Lelia A. 
Sturges his one-sixth undivided interest in the land. W^ E. Sturges 
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died intestate prior to this date, leaving the plaintiffs his children 
and heirs at law. Mrs. Lelia A. Sturges occupied the land until Jan- 
uary 25, 1909, when, in considération of $150,000, she sold and con- 
veyed that portion of said land described in the pleadings containing 
500 acres, with full covenants of warranty, to A. C. Deniston who, on 
Febmary 8, 1909, conveyed, with full covenants of warranty, the same 
land to the défendant Portis Mining Company. Mrs. Sturges there- 
after died, leaving a last will and testament. As both parties claim 
under W. E. Sturges, the plaintiffs as his heirs at law, and défendant 
by the recited conveyances, the sole question presented upon the 
pleadings is which of them hâve his title. It is not denied by plain- 
tiffs that the deed executed by W. E. Sturges to his wife, Mrs. Lelia 
A. Sturges, June 17, 1898, was sufficient in form to convey his title 
to her and was delivered to her. It was duly and properly admitted 
to probate and registration. The plaintiffs' contention is thus clearly 
stated in their reply to the new matter set up in defendant's answer. 

"The claim of plaintiffs to recover in this action, so far as they are now in- 
formed and belleve, rests upon the said cancellation and avoidance of said 
deed by the judgment above recited ; and, if the sanie dld not avoid the said 
attempted conveyance, and revest the title to said land in the said W. E. 
Sturges, they hâve no rlght of recovery herein. Plaintiffs expressly repndiate 
any suggestion that the said conveyance between their father and mother was 
infected with auy élément of bad falth or fraudulent purpose or moral turpi- 
tude, but the same was only fraudulent in law as adjudged." 

This language very properly relieves the case of any question which 
might arise under the provisions of section 960, Rev. 1905, being sub- 
stantially a re-enactment of St. 13 Elizabeth, c. 2, wherein deeds are 
declared void as to creditors if "contrived and devised of fraud to 
the purpose and intent to delay, hinder, and defraud creditors," etc. 
It is conceded that the only infirmity in the deed is found in the pro- 
visions of section 962, Révisai, avoiding voluntary deeds "as to credi- 
tors of the donor or grantor, when he fails to retain property of suffi- 
cient value, available for the payment of his then existing debts." 

[1] It is settled by uniform and ample authority in North Caro- 
lina, and elsewhere, that conveyances within the condemnation of the 
statute of St. 13 Elizabeth (Rev. § 960) are good and valid as against 
the grantor or maker and his privies in estate; they are fraudulent 
and void only "as to creditors." York y. Merritt, 80 N. C. 285 ; Hal- 
lyburton v. Slagle, 130 N. C. 487, 41 S. E. 877. The doctrine, sus- 
tained by an unbroken current of decided cases, is thus stated : 

"No rule of law is more firmly established than that a transfer of property 
made in fraud of creditors, while void as to them, is binding upon the par- 
ties and those in privity with them. The statutes against fraudulent convey- 
ances are designed merely to protect the interest ot creditors, and their pro- 
visions do not, in auy manner, affect the rlghts of the iiarties to the convey- 
ance, and thèse must therefore he determined by the principles of the eoinmou 
law." 14 Am. & Eng. Eue. 274. 

So it is held that: 

"Wlien property has been fraudulentl.y conveyed by deed the grantor, his 
lieirs and assigns, are afterwards estopped to set up the fraud as a foundatioa 
for an action at law for the recovery of the property." Id. 274. 
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Nor will a court of equity assist him to recover the property. York 
V. Merritt, supra. The learned counsel for défendant, in their well- 
considered brief, quote from Moore on Fraudaient Conveyances, vol. 
2, section 9, page 1025 : 

"A decree avoiding a deed as to creditors of the grantor leaves the deed op- 
erative inter partes. The légal effect of a .ludsMent declai-iiip; a conve.vauce 
void as against a judgment créditer Is not to restore tltle to the debtor, but 
to make the property subject in the hands of the grantee to the judgment 
lien, and clear the way for the judgment créditer to sell in satisfaction there- 
of." 

[2] In Bell v. Wilson, 52 Ark. 171, 12 S- W. 328, 5 L. R. A. 370, 

it is said that ; 

"A decree settlng aside a conveyance as a fraud upon the grautor"s cred- 
itors does uot make the deed invalid as to any one except sucli creditors." 

The learned counsel for plaintiff meets this contention by saying: 

"It may be that Wheless was only entitled in law to a judgment or decree 
to the estent that the conveyance was an obstacle to the recovery of hls debt. 
Yet It is compétent for the parties to litigate beyond the mère allégations of 
the pleadings; and, if the judgment goes beyond the plalntifC's right of re- 
covery it will be presumed that the parties did litigate such inatter and by 
consent." 

He f urther says : 

"If the Judgment went f urther than the law, .on the facts, warranted, it 
was error to be corrected on appeal, and not by collatéral attack." 

If the défense to this action involves a collatéral attack on the judg- 
ment rendered in the action determined in the superior court of Frank- 
lin county, it cannot be maintained. If the judgment rendered in that 
action is properly interpreted by plaintiffs, although erroneous, yet if 
it was "within the issue" raised by the pleadings, it is not open to at- 
tack — the only remedy open to the party against whom it was rendered 
was to hâve it reversed or corrected upon an appeal. Settle v. Settle, 
141 N. C. 569, 54 S. E. 445 ; Bunker v. Bunker, 140 N. C. 18, 52 S. 
E. 237. 

In inquiring into the validity of a judgment invoked as the basis of 
a recovery, or a défense, in another action, it is always necessary to ex- 
amine the entire record, to the end that it may be ascertained whether 
the court was empowered to render such judgment — whether the par- 
ties had brought the question determined, within the jurisdiction of the 
court. In Jones v. Davenport, 45 N. J. Eq. 77 , 17 Atl. 570, cited in 
Seffle v. Settle, supra, it is said : 

"A decree or judgment, on a matter outside of the issue raised by the plead- 
ings, is a nullity, and is nowhere entitled to the least respect as a judicial 
sentence." 

The writer of this opinion, speaking for the court in that case, after 
reviewing the authorities, said : 

"The test appears to be whether the questions which passed into the decree 
were presented to the attention of and (were) within the jurisdiction of the 
court; the parties being before the court." 

Applying this principle to the judgment relied upon by plaintiffs, for 
the purpose of taking the title out of Mrs. Lelia A. Sturges and vest- 
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ing it in W. E. Sturges, we find that the plaintiff Wheless was seeking 
to remove the deed made by his debtor, so far as it operated to ob- 
struct the process of the court in the enforcement of his right to sub- 
ject the land to the payment of his debt. He was in no other way 
concerned with the purpose of the husband to give the land to his wife. 
He made only such allégations as were proper to bring his grievance- 
to the attention of the court ; no other issue was, or could be, raised 
between the grantor and grantee and himself. That purpose being ac- 
complished, he was content; he had no other cause of complaint. I£ 
the court, in this condition of the pleadings, and as between Wheless 
and Sturges and wife, had decreed the title to the land to be, for ail 
purposes, in W. E. Sturges, it would hâve acted "outside the issue," 
or, as said by Mr. Justice Brewer in Reynolds v. Stockton, 140 U. S. 
255, 265, 11 Sup. Ct. 773, 35 L- Ed. 464, rendered a judgment which 
was not "substantially responsive to the issues presented by the plead- 
ings." Numerous cases may be found in the state and fédéral reports 
in which the courts bave undertaken to define and apply the doctrine 
of res judicata. It is doubtful whether an attempt to reconcile many 
of them would be profitable or successful. To this extent, at least, it 
may safely be said the law is reasonably well settled — that a judgment 
is res judicata in respect to ail matters actually put in issue by the 
pleadings. For the purpcjses of the instant case, this rule is sufiicient. 
As between the plaintiff Wheless and the défendants the only question 
put in issue and decided by the jury was whether, the deed being vol- 
untary, Sturges retained property of sufficient value to pay his existing 
indebtedness. That being found by the jury, the only judgment which 
coukl bave been rendered was that "as to the plaintiff" it was void. 
The title to the land, as between Sturges and his wife, was not in is- 
sue ; neither of them suggested by any pleading that the court was in- 
vited or empowered to pass a judgment or make deliverance, as be- 
tween them ; an inspection of the judgment discloses that the court 
carefully restricted its judgment to the validity of the deed "as to the 
plaintiff." The judgment against W. E. Sturges having been paid be- 
fore any further action was taken, the plaintiff Wheless had no fur- 
Iher interest in the cause, or the title to the land — the cancellation of 
the judgment left the parties to the deed as they were before the ac- 
tion was brought. Plaintifïs say, however, that the court adjudged the 
deed to be "revoked, set aside, rescinded, and annuUed"; that, from 
and after this adjudication, there was no deed in existence, and of ne- 
cessity the title revested in'W. E. Sturges. The same argument was 
made' in the case of Allred v. Smith, 135 N. C. 443, 47 S. E. 597, 65 
L. R. A. 924. There, a deed was attacked for that the grantor was 
without sufficient mental capacity to exécute it. The jury having so 
found, a decree was passed declaring the deed "null and void," and di- 
recting its cancellation. Thereafter, in another action, the efïect of 
this decree upon the rights of persons who were not parties to the orig- 
inal action was passed upon. It was said, in regard to the language of 
the decree, that the deed was avoided only as between the parties tO' 
the action. So hère, the deed was declared void, etc., only in so far as 
its validity was "put in issue," and was necessary to afford the plain- 
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tiff the relief to which, upon the facts alleged by liim and found by 
the jury, he was entitled. The land in controversy is of large value, 
and the development of its resources is dépendent upon the assurance 
of the title. The question raised by the plaintiffs is more interesting 
than difficult of solution. Considered either from the viewpoint of the 
jurisdiction of the court to render a judgment involving the resuit con- 
tended for by plaintiffs, or the construction of the language of the 
decree in the light of the pleadings in that action, the défendant 's mo- 
tion should be granted. The facts upon which the merits of the liti- 
gation dépend are uncontroverted, and fully stated in the pleadings. 
The motion, treated as a demurrer, is an appropriate way to bring the 
cause to a détermination. There is no controverted question of fact. 
[3] The défendant, by way of counterclaim and affirmative équita- 
ble relief, asks that a decree be made quieting its title. This cannot be 
doue for more than oiie reason. This is an action at law, and while, 
if it had remained in the state court, wherein the distinction between 
actions at law and suits in equity do not obtain — the court could bave 
granted such relief, either légal or équitable, as upon the facts found, 
the parties may be entitled to — in this court such distinctions prevent 
the administration of purely équitable remédies in actions at law. 
While, by the new equity rules (rule 22 [198 Fed. xxiv, 115 C. C. A. 
xxiv]) it is provided : 

"If at any time it iii:)peiir that a suit tomnieuced in equity sliould liave Ijeen 
brouglit as an action on tlie law slde of tlie court, it sliall be fortliwitli trans- 
l'erred to the law side and he then proceeded with, vvith ouly such altérations 
in the pleadings as shall be essential." 

Such change in the procédure does not abolish or in any degree 
change the essential distinctions existing between légal and équitable 
rights and remédies ; they are fundamental. This case was, upon its 
removal into this court, properly docketed on the law side. It involved 
only the légal title to the land. If, however, the case was on the equity 
side or, if in a court, proceeding under the code practice, the défend- 
ant would encounter the difficulty in asserting his équitable counter- 
claim that it shows no equity for the relief demanded. It does not 
appear that there is in existence any paper, or other muniment of title, 
afïecting the land which should be canceled or declared invalid. If 
the equity asserted be that the new matter set up in the answer entitles 
it to an injunction against the institution of other actions of ejectment, 
in the nature of a bill of peace, it is manifest that, under the well-set- 
tled principles of equity jurisprudence, no case is made upon the 
pleadings upon wdiich such relief could be granted. Adams, Êq. 199- 
202. 

The défense set up by way of an estoppel in pais need not, in view 
of what bas been said, be considered. 

The motion of défendant must be granted. A judgment to that ef- 
fect may be drawn. 
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OSTRANDBR v. DEEIIFTELD LUMBER CO. et ni. 
(District Court, N. D. New York. June 16, 1913. On Keheaiing, July 7, 1913.) 

1. ttEirovAL OF Causes (§ 112*) — Peoceedings Afteu Kemoval — Motion to 

Vacate Service. 

A removing défendant may challenge the valldity of tlie service In the 
fédéral court after reiuoval, provided he lias not entered a gênerai ayr- 
peurauce. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. £ '2ZS; 
Dec. Dig. § 112.*] 

2. Courts (§ 344*)- — Pkocess — Foreign Corporation — Rule ce Fedkral 

Courts. 

.Service on an officer of a foreign corporntion in a Personal actidii in a 
State court against the corporatitm. altUough good niuler tl:e .state stiit- 
ute, is not necessarlly good In the fédéral courts, wliicU foUovv the gên- 
erai law. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 917; Dec. Dig. 
f 344.*] 

3. Corporations (§ 668*) — Action Against Foreign Corporation — Juuis- 

DirTioN — Validity of Service. 

TJnder the rule of the federni courts, service of sunimons on the prési- 
dent of a foreign ciir[)oration, who is teniporarily in tlie state on his owii 
private busiue.ss, or in relation to a single transaction of the conipany, 
does not give the court jurisdiction in a Personal action against the cor- 
poration, where It bas no officer, place of business, agent, or i)roperty in 
the State, and is not carrying ou any business within the state. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. J§ 2603-2627 ; 
Dec. Dig. § 668.*] 

At Law. Action by George N. Ostrander against the Deerfield Luin- 
ber Company and Amos N. Blandin. On motion by défendants to 
set aside service of summons. Motion sustained as to the corporation, 
and denied as to the individual défendant. 

Edward M. Angell. of Glens Falls, N. Y., for plaintiff. 
J. B. McCormick, of Granville, N. Y., for défendants. 

RAY, District Judge. The défendants, having appeared specially 
and moved this case from the Suprême Court of tlie state of New 
York to the District Court of the United States, now move to set 
aside the service of the summons made on the défendant Deerfield 
Lurnber Company by serving same on Amos N. Blandin, its président, 
at Troy, N. Y., and on the said Amos N. Blandin individually, on 
the grounds: (1) That défendant Deerfield Lumber Company is a 
corporation of the state of Vermont, and not of the state of New 
York, and has no property, business, or place of business in the state 
of New York, and that its président was not in the state of New 
York, transacting any business of or for the company, when the sum- 
rnons was served on him, and that, as to the défendant Blandin, there 
is no separable controversy; and (2) that défendant Blandin was en- 
ticed into the state of New York by the plaintiff by trick, artifice, and 
deceit, for the purpose of making such service. 

I do not need to go into the évidence on this last proposition, but 

*For otiier cases see same topic & S nombisr in Dec. & Am. Digs. 1%1 to daLe, & Re!)'r ludexe:^ 
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content myself with stating that, while the circumstances of obtain- 
ing such service are somewhat suspicions, I do not think the charge 
made is sustained. The presumption is in favor of honesty of pur- 
pose, and, accepting the explanation of the suspicions circumstances, 
I am of the opinion I would not be justified in holding that the service 
was obtained in the manner and by the means alleged by the défendant. 

[1j 2] On the other question the law is quite strict and well settled. 
First, the Suprême Court of the United States has held that service 
of a summons on a nonresident corporation, good under one law, may 
not be good under the gênerai law, which the fédéral courts must 
follow ; and, second, that after removal to the United States courts 
the validity of such service may be attacked and set aside, provided 
the défendant has not appeared generally and submitted himself to the 
jurisdiction of the court. Remington v. Central Pac. R. Co., 198 U. S. 
95, 25 Sup. Ct. 577, 49 U. Ed. 959; Goldey v. Morning News, 156 U. 
S. 523, 525, 15 Sup. Ct. 559, 39 L. Ed. 517; Conlev v. Mathieson 
Alkali Works, 190 U. S. 406, 23 Sup. Ct. 728, 47 L. Êrl. 1113; Wa- 
bash Western R. v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 41 L. Ed. 
431 ; Pennsylvania, etc., v. Meyer, 197 U. S. 407, 25 Sup. Ct. 483, 49 
L. Ed. 810; Southern Pac. Co. v. Denton, 146 U. S. 202, 13 Sup. Ct. 
44, 36 L. Ed. 942; Louden Machinerv Co. v. American M. I. Co. (C. 
C.) 127 Fed. 1008; Wilkins v. Oueen'Citv, etc. (C. C.) 154 Fed. 173; 
Craigv. Welch Motor Car Co. (C. C.) 165 Fed. 554. 

[3] The défendant corporation asserts and so far as appears it had 
no property or business office or place of business in the state of New 
York, and neither carried on nor carries on or transacts any business 
in such State (except that it be occasional and spécial in relation to 
some spécial matter). So far as appears, Mr. Blandin, defendant's 
président, came into the state of New York February 19, 1913, to con- 
sult in regard to some business matter connected with some real prop- 
erty owned by the Rich Lumber Company, a corporation, which 
land is situated in the state of Vermont, but in fact held no consulta- 
tion and transacted no business whatever. He was not in the state 
of New York in his capacity of président of the défendant corpora- 
tion, or for the purpose of transacting any business for it or in its 
behalf. He was in the state of New York, therefore, in his individual 
capacity and on his own business. 

Under such circumstances, service on Mr. Blandin was not good 
service on the défendant corporation. The défendant corporation had 
no property in the state of New York ; it was not transacting or carry- 
ing on any business in the state of New York at or about the time the 
action was commenced ; it had no office or place of business in the 
state of New York; and Blandin, the président, was not in the state 
of New York on any business of the company, or engaged in transact- 
ing any business for the corporation, at the time when service was 
made. 

In Conley v. Mathieson Alkali Works, 190 U. S. 406, 410, 411, 23 
Sup. Ct. 71%, 729 (47 L. Ed. 1113), it was held: 

"Granting the existence of a cause of action, it is not every service upon 
an oflicer of a corporation wliich will glve a state court jurisdiction of a for- 
eign corporation." 
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The résidence of an officer of a corporation does not necessarily 
give the corporation a domicile in the state. He must be there oM- 
cially representing the corporation in its business. Goldey v. Morning 
News, 156 U. S. 518, 15 Sup. Ct. 559, 39 L. Ed. 517. Service in New 
York of a summons in New York upon a director of a foreign cor- 
poration who résides in New York is not sufficient to bring the cor- 
poration into court when, at the time of service, the corporation was 
not doing business in the state of New York. The doctrine of Goldey 
V. Morning News was reiterated and affirmed in Wabash Western 
Railway v. Brow, 164 U. S. 271, 17 Sup. Ct. 126, 41 L. Ed. 431. See, 
also, St. Clair v. Cox, 106 U. S. 350, 1 Sup. Ct. 354, 27 L. Ed. 222. 

In Lumberman's Insurance Co. v. Mever, 197 U. S. 407, 25 Sup. 

Ct. 483, 49 L. Ed. 810, it was held : 

"In order that a fédéral court may obtaln jurisdiction over a foreign cor- 
poration, tlie corporation nmst, among other things, be doing business within 
the state." 

In that case, however, the foreign corporation issued policies of 
însurance on real property situated in New York. After loss its 
agents were there adjusting the loss when service was made. This 
was held sufficient, as the corporation was then engaged in doing 
business in the state of New York. At page 415 of 197 U. S., at 
page 485 of 25 Sup. Ct. (49 L. Ed. 810), the court, per Mr. Justice 
Peckham, said: 

"A lire Insurance eomnany, wlilch issues Its policies upon real estate and 
Personal property situated in another state, is as much engaged in Its busi- 
ness when its agents are tliere under Its authority adjusting tlie losses cov- 
ered by its policies as it is when engaged in making eontracts to take such 
risks. If not doing business, in such case, what is it doing? It Is doing the 
act provided for in Its coutract, at the very place where. In case a loss oc- 
eurred, the company contemplated the act should be done; and it does it in 
furtherance of the coiitract and in order to carry out its provisions, and it 
could not properly be cavried out wlthout this act being done; and the con- 
traet itself is the very klnd of contract which constituted the légal business 
of the company, and for the purpose of doing which it was incorporated." 

In the case at bar there are no facts indicating that the défendant 
company had any business or was doing any business in the state of 
New York. 

Conley v. Mathieson Alkali Works, supra, is a case where the case 
was commenced in the state court, and thereafter, and after alleged 
service of the summons, transferred to the Circuit Court of the United 
States, where the motion to set aside the service was inade. Goldey 
V. Alorning News, supra, Craig v. Welch Motor Car Co., supra, and 
other cases above cited are where the action was brought in the state 
court and transferred to the fédéral courts, where the motion was 
made to set aside the service. 

It follows that service of the summons in this case as against and on 
the Deerfield Lumber Company was of no force and must be set aside, 
but the service on the défendant Amos N. Blandin was good and suffi- 
cient. Whether the action is one that can be prosecuted against him 
alone is a question that will corne up on the trial. 

Ordered accordingly. 
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On Rehearing. 

Certain papers were not before me when a décision was rendered 
setting aside the service process on the défendant Deerfield Lumber 
Company, but refusing to do so as to the défendant Amos N. Blandin 
individually. I bave now examinée and considered again ail the affi- 
davits and briefs of the respective counsel, but must adhère to my 
former conclusions. The action is to recover for services in nego- 
tiating the sale of certain lands then belonging to the Deerfield Lumber 
Company pursuant to an agreement for compensation in so doing, 
and which were sold later. It is alleged that the agreement was be- 
tween Ostrander, the plaintifï, and both the défendants, and it would 
seem both were interested in procuring the sale. While défendants 
deny the agreement, and deny that it was made in the state of New 
York, as asserted by the plaintifï, for the purposes of this motion, I 
assume and hold that the agreement was made, and that it was made 
in the state of New York. Assuming a breach of that agreement 
and the liability of défendants under it, as I am bound to do on this 
motion, the question is: Could valid service, which will be recognized 
by the fédéral courts, of the summons in this action in the Suprême 
Court of the state of New York be made on the défendant corpora- 
tion by service on Amos N. Blandin, the président of the corporation, 
when he was temporarily in the state of New York, his résidence 
being in the state of New Hampshire, but not on business of the de- 
fendant Company, and not representing the défendant company, or 
transacting any business for such company ? 

The afHdavits presented by the plaintifï do not establish that Blan- 
din was in the state of New York on any business of the défendant 
company, and representing it, when the service of the summons was 
made on him at Troy, N. Y., or that the company was then doing 
any business in the state of New York, or that it had any property 
or place of business, or agent designated by it upon whom service 
of process could be made in the state of New York. The affidavits 
tend to show, and I will assume do show, that this property referred 
to, situated in Vermont, having been sold and transferred to Rich 
Lumber Company by the Deerfield Lumber Company, some consid- 
érable time before, there was some question as to the Unes, and Blandin 
had agreed with one Hanley, the woods superintendent of the Rich 
Lumber Company, to hâve lines run or located on said lands, which 
were situated in the state of Vermont, and not in the state of New 
York, and that under the employment of Blandin one Howard was 
then on said lands engaged in locating lines. Also, Blandin had hard- 
wood for sale in Vermont, and Hanley was désirons of discussing 
both matters with Blandin, and an appointment was made by Hanley 
with Blandin to meet him and a third person, one Veatries, at Troy, 
and Blandin and Hanley did meet them at the time the service of 
the summons was made. 

Hanley said they did discuss such matters, but the affidavits failto 
show that Blandin even represented himself to be acting for the Deer- 
field Lumber Company, or that any discussion was had in its behalf,- 
or that it was in fact interested in the discussion. If the Deerfield 



344 200 FEDERAL EEPORTEU 

Lumber Company, as well as Blandin, was obligated to survey the 
lines, and was then engaged in such survey, and some discussion was 
had at Troy between Hanley and Blandin, this hardly rises to the 
dignity of transacting business within the nieaning of the décisions. 
Blandin was interested in the lands sold and the lines to be run, and 
the afïidavits say he made the agreement as to the lines, but do not 
show he made any such agreement as président or in behalf of the 
défendant company. But it is not necessary to décide that proposi- 
tion, as only by way of inference upon a very slight foundacion can 
it be said the défendant had any interest in the matter, and it is not 
made to appear that Blandin was then representing or acting for the 
Deerfield Lumber Company in that, so far as appears, independent 
discussion. 

In Craig v. Welch Motor Car Co. et al. (C. C.) 165 Fed. 554, de- 
cided by Ward, Circuit Judge, of the Circuit Court of Appeals in 
this circuit, the plaintiff and défendant had matters in dispute, and 
défendant, a foreign corporation, sent its agent into the state of New 
York to éffect some sort of a settlement. While thèse negotiations 
were in progress, one of the defendant's directors, named Swaut, came 
to New York City on his way to visit some friends in Amsterdam. 
It was shown that he went to the office of the plaintiff company ev- 
ery day for some time, and discussed the pending negotiations, which 
finally fell through. Swaut went on to Amsterdam, and there he 
was served with the summons in an action in the state court, and 
the case was removed to the fédéral court, where the motion was 
made to set aside the service of the summons. Ward, Circuit Judge, 
in granting the motion, said: 

"As the cause of action arose hère, the service was good in the courts of 
this state [New TorkI under section 432, Code of Civil Procédure. But the 
rule in the fédéral courts Is différent. Goldev v. Mornlng News, 156 U. S. 
518, 15 Sup. et. 559, ?,9 L. Ed. 517. The affidavits satlsfy me that Swaut 
was not acting for the défendant while in this state, and if he were, a single 
transaction loould not be enovgh to luake service on hlm as a nonresident 
director good service on the défendant In the fédéral courts" — citing many 
cases. 

In Wilkins v. Queen City Savings Bank & Trust Co. (C. C.) 154 
Fed. 173, Lacombe, Circuit Judge, also of the Circuit Court of Ap- 
peals in the Second Circuit, held : 

"The présence of an officer of a corporation In another state than that of 
its domicile, for the ptirpose of discussing a proposed adjustment of a single 
controversy, does not con^titute a doing of business within the state by the 
corporation, such as to subject it to the jurlsdlctlon of a fédéral court thereon 
by service of process on such offlcer." 

Following thèse décisions, as I feel bound to do, the présence of 
Blandin in Troy, N. Y., for the purpose of discussing the matter 
referred to, even if in behalf of the corporation of which he was 
président, did not subject the corporation to the jurisdiction of the 
state courts for the purpose of serving a summons in an action ; that 
is, he was not transacting business within the meaning of the déci- 
sions. It was nOt like adjusting losses, etc. And see Mut. Life Ins. 
Co. V. Spratley, 172 U. S. 602, 19 Sup. Ct. 308, 43 L. Ed. 569. 



MEECHANTS' SYNDICATE CATALOG CO. V. EETAILEKS' F. 0. CO. 545 

I do not need to reiterate what was stated in my former opinion, 
that it is now settled that service on an offîcer of a foreign corpora- 
tion in the state of New York, held good by the courts of that state 
under the Code of Civil Procédure, is not necessarily good under 
the fédéral law, and, if not, then, when the case is removed from 
the state of New York to the fédéral court, the service may be set 
aside, unless the défendant has appeared generally in the state court, 
or has answered, or otherwise waived the defective service. Ail cases 
to the contrary are now overruled by the décision of the Suprême 
Court of the United States. Goldey v. Morning News, 156 U. S. 
518, 15 Sup. Ct. 559, 39 L. Ed. 517, was a case commenced in the 
Suprême Court of the state of New York and removed by défendant 
to the fédéral court, when the motion to set aside the service was 
made. The Suprême Court held : 

"In a Personal action brouglit in a court of a state against a corporation 
whlcli neitlier is incorporated nor does business within the state, nor lias any 
agent or property therein, service of the suinnious iipon its président, tem- 
porarily within the jurisdiction, caunot be recognisîed as valid by the courts 
of auy other goverunient. A corporation sued in a Personal action in a court 
of a state, within which it is neither incorporated nor does business, nor has 
any agent or property. does not. by appearlng specially in that court for the 
sole purpose of presenting a pétition for the removal of the action into the 
Circuit Court of tlie United States, and by obtaining a removal accordingly, 
waive the right to o!).iRCt to the jurisdiction of the court for waut of sufflcient 
service of the sunimons." 

The motion to set aside the service on the défendant corporation 
must be granted. 



MEECHANTS' SYNDICATE CATALOG CO. v. RETAILERS' FACTORY 

CATALOG CO. et al. 

(District Court, N. D. Illinois, E. D. July 14, 1913.) 

No. 30,839. 

1. Injdnction (S 55*) — Unlawfui, Use ob Information Obtained bt Em- 
ployé. 

Complainant company established a business by making contraets with 
factories to sell their goocls, furnislilng an illustrated catalogue of the 
same, with retail price lists, to local merchants, wlth whom it also made 
contraets, and vrho sold from such catalogue to customers, making the 
différence between the catalogue priée and the prlce in a confidential 
price list furnished by complainant, which caused the goods to be shipped 
from the factory direct to the customer. Complainant expended a large 
sum in organizing Its business and establishing a valuable good will. 
Défendant corporation was organlzed by one of the individual défendants 
while in the employ of complainant to engage in the same business, which 
it started by using confidential information obtained by its codefendant 
while in such employment for that purpose, consisting of lists of factories, 
merchants, and sales agents with whom complainant had or was negotiat- 
ing fot contraets. It also used complalnant's catalogue, at first directly 
and afterwards by copyJng it as its own, and wrote complalnant's agents, 
and attempted to secure their services. Held, that such use of Informa- 
tion so obtained was fraudulent, and constituted unfair compétition, and 

*VoT other cases see same topic & i nvmbeb in Dec. & Am. Dlga. 1907 to date. Si Kep'r Indexes 
206 F.— S5 
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that complainant was entltled to an injunction restraluing the same, anfl 
also to an accounting for profits so màde. 

[Ed. Note.— For other cases, see Injunction, Cent. Dig. §§ 108, 109; 
Dec. Dlg. § 55.*] 

2. Equity (§ 65*) — Clean Hanus — Application of Maxim. 

The fact that complainant, In maklng Its owii catalogue, copied from 
those of other concerns, did not debar it from relief on the ground that it 
did not corne Into court with clean hands ; Its right to such relief arising 
from the relationship between the parties and the fraudulent acts of its 
employé. 

[Ed. Note.— For other cases, see Equity, Cent. Dig. §§ 185-187; Dec. 
Dig. § 65.*] 

In Equity. Suit by the Merchants' Syndicate Catalog Company 
against the Retailers' Factory Catalog Company, Thomas H. Baskin, 
A. G. Clune, and Ina Mullane. On final hearing. Decree for com- 
plainant. 

Zimmerman & Myers, of Chicago, 111., for complainant. 

Adams, Crews, Bobb & Wescott, of Chicago, 111., for défendants. 

SANBORN, District Judge. A bill for fraud and unfair compéti- 
tion was filed July 1, 1912. On September 30, 1912, this court issued 
a temporary injunction, restraining défendants from using complain- 
ant's catalogue in building up défendants' catalogue, using complain- 
ant's catalogue in making sales, selling or giving away catalogues made 
up by copying complainant's catalogue, using certain lists of merchants 
under contract with complainant, as well as any list or lists of pro- 
spective merchants intending to do business with complainant, ap- 
proaching or interfering with the salesmen of complainant, and the use 
of a certificate of deposit contract similar to that of complainant. The 
temporary injunction was later modified, by making certain additions 
thereto, restraining défendants, among other things, from approaching 
any of the merchants ref erred to in said lists, in conducting any com- 
peting business. 

[ 1 ] It appears from the bill and proof s that John Baskerville, prés- 
ident of complainant, adopted a plan of merchandising through local 
merchants, which was to publish a large gênerai catalogue of mer- 
chan'dise, showing the description and retail priées of commodities. 
The catalogue was to be furnished to merchants throughout the coun- 
try, who were under contract with complainant, together with a confi- 
dential price list, but without disclosing to the merchants the cost or 
place of manufacture. The merchant was to sell the goods mentioned 
in the catalogue to his customers and order the same from complain- 
ant, and by it ordered from the factory and shipped directly to the con- 
sumer. The contract with the merchant consisted of a certificate of 
deposit, by which he agreed to pay $100, which was to be retumed to 
him when sales to a certain amount had been made. 

The scheme was not original with Baskerville, but was an extension 
of the Berkiey system, so called. Complainant's catalogue was com- 
piled, in part, from Sears, Roebuck & Co.'s catalogue, from cuts and 
facts furnished by some of the factories interested, and from other 

*For other cases see same topic & S numbkb In Dec. & Am. Dlgs. 1907 to date, & Reip'r Indexes 
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sources. The complainant corporation was organized in 1910. After 
the outlay of considérable sums of money by the complainant in get- 
ting the plan started, the défendant Baskin was employed to make con- 
tracts with factories, and obtain from them the necessary facts from 
which the catalogue or catalogues were to be prepared. Baskin started 
work for complainant in September, 1910, continuing until January, 
1911, again being employed in June, 1911, and severing his connection 
with the Company April 6, 1912, taking effect April 10, 1912. 

The complaint is that the défendant Baskin, while in the employ 
of complainant as its trusted servant, acquired the information and ex- 
périence necessary to the carrying on of a successful business similar 
to that of the complainant, and in the latter part of the year 1911 en- 
tered into negotiations with one McCauley for the purpose of organiz- 
ing a rival business, when the money could be raised, and Baskin could 
coUect sufficient facts and obtain sufficient expérience to make the ar- 
rangement a feasible one. Baskin had been formerly employed by the 
Berkley System, which was, however, not so complète or thoroughly 
organized as that of complainant ; that Baskin proceeded to obtain ail 
confidential information from the complainant company, and, through 
his connection with it as sales manager, whereby he obtained the names 
of ail the factories who were willing to sell goods under the plan in 
opération, the names of ail the mer chants under contract with com- 
plainant, as well as the names of a large number of merchants who 
had answered advertisements, and who had under considération the 
making of sales contracts with complainant. About three months be- 
fore Baskin ceased to be in the employment of complainant, he and 
McCauley formed a South Dakota corporation for the purpose of car- 
rying on a like business. Shortly before Baskin severed his connection 
with complainant a sufficient amount of money had been raised by Mc- 
Cauley, through the sale of stock in the défendant corporation, to en- 
able that company to begin business. On April 7, 1912, Baskin sent 
out a form letter to the salesmen of complainant, stating that he had 
severed his connection with the company and formed one of his own, 
and proposing to make a contract for the sale of his company's goods 
with them. It is claimed that the plan was that Baskin should continue 
in the employment of complainant until he obtained ail their factory 
lines, made acquaintance with ail their salesmen, obtained a list of the 
merchants who were under contract with them, complainant mean- 
while paying the expense of ail the necessary experiments to make the 
business a success, and at the proper time, when sufficient money 
should be raised by Baskin and McCauley, they would then start the 
new business, substantially upon the good will and outlay of the com- 
plainant. 

Shortly after the lOth of April, 1912, when Baskin severed his con- 
nection with complainant, the défendant company commençed to do 
business. They had no catalogue, however, and it was necessary for a 
while to proceed almost entirely upon the basis established by com- 
plainant. Salesmen were sent out by the défendant company, who for 
a while used complainant's catalogue. A certificate of deposit was got- 
ten up, of a différent appearance from complainant's, but containing 
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substantially the same provisions. The business was, however, con- 
ducted in the name of the Retailers' Factory Catalogue Company. 
The complaint is that Baskin thus used the good will, and information 
of a confidential character, which he had gotten almost wholly through 
his connection with the complainant, for his own benefit, and to the 
préjudice of complainant, and against its interest, and that the law 
does not permit this to be donc. 

It is claimed by défendants, on the other hand, that the plan pur- 
sued by both companies is practically the former Berkley system, that 
Baskerville practically copied that System in forming his own, that in 
making up his catalogue he copied very liberally f rom Sears, Roebuck 
& Co. and other catalogues, and therefore that his company is in no 
position to obtain any injunction, or recover any profits realized by the 
défendant company for doing substantially the same thing as the com- 
plainant company had formerly done. Défendants claim that the com- 
plainant company does not corne into court with clean hands, for the 
reason that it has thus appropriated the outlay and efforts of other 
people, and cannot under the circumstances hâve any cause of action 
against the défendants. It is substantially admitted by complainant 
that, if Baskin had never had any connection with the complainant 
company, défendants' position would be correct, but, inasmuch as he 
was in the employ of complainant, and obtained substantially ail the 
information necessary to launch his business while in that capacity, 
the company formed by him has no right to use materials or f acts ob- 
tained by him in the course of his employment, and for his employer, 
against the interest and to the préjudice of complainant company. 

It is found as a fact, from the testimony and exhibits admitted on 
the hearing, that the complainant's case is substantially proved. The 
claims of the complainant as herein stated are true in substance and 
effect. Baskin and McCauley entered into a combination or conspir- 
acy to obtain the benefit of detailed facts and information which Bas- 
kin gained solely through his connection with complainant, and they 
carried out their scheme by appropriating to themselves everything of 
value which had been obtained by complainant in the building up of 
its business, and which had become an exceedingly valuable good will. 
This the law does not permit them to do without liability, as held by 
the Circuit Court of Appeals of the Second Circuit in International 
Register Co. v. Recording Fare Register Co., 151 Fed. 199, 80 C. C. 
A. 475. Baskin was under légal obligation not to act adversely to the 
interests of complainant in connection with any of its business, and es- 
pecially any business with which he had become connected by means 
of information and relations growing out of said agency. The like 
rule is held in manv other cases, among others, Stevens v. Stiles, 29 
R. I. 399, 71 Atl. 802, 20 h. R. A. (N. S.) 933, 17 Ann. Cas. 140, Stone 
V. Goss, 65 N. J. Eq. 756, 55 Atl. 736, 63 L. R. A. 344, 103 Am. St. 
Rep. 794, and Westervelt v. National Paper Co., 154 Ind. 673, 57 N. 
E. 552. 

[2] Although it is a fact that Baskerville copied from other cata- 
logues in the préparation of his own, this does not excuse a person in 
Baskin's situation from appropriating to himself such confidential in- 
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formation, although a third person might hâve copiée! from Basker- 
ville's catalogue without making hiniself in any way liable to the com- 
plainant. Baskin did much more than copy the catalogue prepared by 
Baskerville. He knew thoroughly ail the contract relations existing 
between the factories listed in that catalogue and the complainant, and, 
in addition to this, he appropriated to himself lists of merchants under 
contract with the complainant, lists of prospective merchants with 
vi'hom a contract might possibly be made, and took over also as much 
of the good will established by complainant as he could possibly assim- 
ilate. The rule of unclean hands does not apply to such a case as this. 
Simmons Med. Co. v. Mansfield Drug Co., 93 Tenn. 84, 23 S. W. 165 ; 
Sartor v. Schaden, 125 lowa, 696, 101 N. W. 511; Stirling Silk Mfg. 
Co. V. SterHng Silk Co., 59 N. J. Eq. 394, 46 Atl. 199; Médical As- 
sociation V. Pierce, 203 N. Y. 419, 96 N. E. 738; Johnson v. Seabury, 
69 N. J. Eq. 696, 61 Atl. 5. 

Any profit gained by the défendant company through the use of 
complainant's catalogue or confidential information belongs to com- 
plainant; but how far a permanent injunction should go, in view of 
the fact that the temporary injunction bas novv been in force more 
than nine months, is another question. It would not appear to be nec- 
essary to continue the injunction much longer. The lists of merchants 
hâve been turned over to complainant, and it has had as broad an or- 
der in respect to the catalogue and agents of complainant as it was en- 
titled to. It is true défendants' catalogue is copied in part from com- 
plainant's, but they could lawfully now make one just like it. 

The injunction now in force should be continuée! to July 31, 1913, 
which wil! make 10 months, and be dissolved from and after August 
1, 1913 ; and défendants should be decreed to account as prayed. 



WILLIAM WHITMAN & CO. v. NAMQUIT WORSTED CO. 

(District Court, D. Rhode Island. July 29, 1913.) 

No. 2,9G0. 

1. Principal and Aoe.\t (§ 2;5*)— Sellixg Agents— Evidence of Aoency-- 

CoNTRAcr OF Sale— Breacii—Actiox by Agent— Profits Recoverable. 

Wliere, in an action for breacli of a contract for the sale of yarns, de- 
fendant wrote plalntiffs that they might make .sample lots of 250 
pounds out of a specified };rade, and an invoice referred to plaintifCs 
as "selling agents for Arliiigton Mills," and the terms recited were ••60 
days f. o. b. Lawrence," where the Arllngton Mills were situated, there 
heing also évidence that plaiiitiffs were commission merchants, and were 
the selling agents of the entire product of the Arlington Mills, it sufli- 
clently appeared that défendant knew It was dealing with plalntiffs as 
mauufacturers' agents, authorized by the mills to sell its product in ad- 
vance on its behalf, so as to entitle plaintiffs to recover, as damages for 
breach of contract, the loss of profits to the mills. 

[Ed. Note. — B'or other cases, see XMncipal and Agent, Cent. Dig. § 41- 
Dec. Dlg. § 23.*] 

2. Principal and Agent (§ 103*) — Selling Agent— Contract of Sale— 

Breach — Action by Agent. 

A manufacturer's selling agent, with authority to sell the product of the 
manufacturer's inill, had authority to make contracts of sale which would 
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be binding on thc manufacturer, for breacb of which eltlier the manufac- 
turer or the agent might recover fuU damages. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dlg. §§ 2TS- 
293,353-359,367; Dec. Dig. § 103.*] 

3. Sales (§ 374*) — Action foe Bheach of Contract— Time to Sue. 

Wbere a contract for the sale of yarns provided for deliveries durlug 
October, November, and December, 1909, at speeifled prlces, and, thougli 
the seller was willing to extend the time, there was no olïer of extension 
defiuitely accepted by the buyer, nor any deflnite request for an extension 
made by the buyer, and no waiver of the seller's right to performance, 
and the buyer failed to receive deliveries during October, November, and 
J3ecember, 1909, its breach of contract was complète December 31st of 
that year. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. § 1091; Dec. Dig. 
§ 374.*] 

4. Sales (§ 1*) — Contract— Definiteness. 

Where a contract for the sale of yarn specified 50,000 pounds of 3-grade 
white worsted, on the basis of 2/32 on Dresser Spools, 97^, and 1/24 on 
Bobbins, S9ç, the contract was not rendered uncertain by reasou of tlie 
fact that the buyer was entitled to make variations within such gênerai 
description and to give spécifications for spiuning the yarn, whlch it failed 
to do. 

[]2d. Note. — For other cases, see Sales, Cent. Dig. §§ 1, 3-5; Dec. Dig. 
§ 1.*] 

5. SaLE!3 (§ 153*) — CONTEACT— Manltactuked Mateiîxal— Tender. 

Where a contract for the sale of yarn to be manufactured speeifled cer- 
tain basic priées, the buyer beiug expected to give spécifications for spin- 
ning, it having failed to do so, the seller was exensed from tendering the 
yarn, provided it was always ready and willing to perform. 

[Ed. Note. — For other cases, see Sales, Cent. Dig. §§ 358-366; Dec. Dig. 
§ 153.*] 

6. Salës (§ 384*) — Material to be Manufactured— Contract — Breach— 

Profits. 

Where a contract for the sale of yarns to be manufactured speeifled 
50,000 pounds 3-grade worsted, with basic priées, from which the bxiyer 
was entitled to specify varions grades and quantities, but refused to give 
speeiflcations or to take the yarn, the seller was entitled to recover an 
amount equal to the proflt which would hâve been niade on the yarn, had 
the buyer seleeted the quallty calling for the lowest priée. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 109S-1107; Dec. 
Dlg. § 384.*] 

7. Frauds, Statute of (§ lOG*) — Contract of Sale— Mémorandum. 

A commission merchant's mémorandum of a contract for the sale of 
yarn, directed to the buyer and recitiug entry of buyer's order for 50,000 
pounds 3-grade white worsted yarn for delivery during October, Novem- 
ber, and Deceml)er, 1909, ou speeifled basic priées, from Arlington Mills, 
terms 60 days f. o. b. Lawrence, discount 6 per cent, per annum, sigued 
by a représentative of the commission merchants, and indorsed, "ïhis is 
in aecordance with our understanding," by an agent of the buyer, was 
sufïicient to satisfy the statute of frauds. 

[Ed. Note. — For other cases, see Frauds, Statute of, Cent. Dig. §§ 193, 
210, 211 ; Dec. Dig. § 106.*] 

At Law. Action by William Whitman & Co. against the Namquit 
Worsted Company. Judgment for complainants. 

Edwards & Angell, of Providence, R. I., for complainants. 
Gardner, Pirce & Thornley, of Providence, R. L, for défendant. 

•For other cases see aame topic & § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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BROWN, District Judge. This is an action for breach of con- 
tract, broiight by William Whitman, and others, citizens and résidents 
of New Yorlv and of Massachusetts, copartners under the firm name of 
William W'hitman & Co., against the Namquit Worsted Company, a 
corporation of Rhode Island. 

The case is not free from difficulties. The défendant insists upon 
the application of the statute of frauds. I am of the opinion that this 
is not applicable, for the reason that there is no indefiniteness or un- 
certainty in the contract, and that évidence as to the former course of 
dealing between the parties, and of a right to make variations in prices 
and spins of yarns, does not render the contract uncertain. Considered 
generically, the contract is definite and certain, and comprehends in 
gênerai terms ail that is claimed by the plaintiflfs. Evidence that spé- 
cifie variations were permissible, and that there might be a great varie- 
ty in the counts or spins of yarn, is not inconsistent with the contract, 
nor does it show that any essential élément was omitted in the mém- 
orandum. 

[1] The principal difficulty is as to the right of William Whitman 
& Co. to recover as damages the loss of profit to the Arlington Mills. 
The déclaration does not disclose the Arlington Mills as a principal, 
and it must be conceded that the évidence as to the exact relation be- 
tween William Whitman & Co. and the Arlington Mills is most meager 
in character. It consists of the following testimony: 

"Q. What is the business of William Whitman & Co.? 
"A. It is commission merchauts. 
"Q. What is their relation wlth the Arlington Mills? 
"A. They are selling agents of ail their product." 

It must be confessed that there is uncertainty in this testimony. 
There is, however, évidence in the correspondence tending to show 
that the défendant understood that it was dealing with a manufactur- 
er's selHng agent. Thus, in Exhibit 9, défendant wrues plaintififs : 

"You may make our sample lots of 250 pounds ont of the B D grade." 

Invoice of September 15, 1909, is headed: "Selling Agents for Ar- 
lington Mills." Terms are 60 days f. o. b. Lawrence, where the Ar- 
lington Mills are situated. 

While it is possible that selling agents may be selling on their own 
account, under an arrangement such as is indicated in Willcox & Gibbs 
Company v. Ewing, 141 U. S. 627, 12 Sup. Ct. 94, 35 L. Ed. 882, in 
which case they would not be entitled to recover the manu facturer 's 
profit, yet, as the plaintiffs rested their case with gênerai proof that 
plaintiffs were selling agents, and the défendant made no cross-exam- 
ination, I think I must find that William Whitman & Co. had authori- 
ty to sellin advance the product of the Arlington Mills on behalf of 
the Arlington Mills, and to recover upon a breach of contract of sale 
according to the rule of damages laid down in River Spinning Com- 
pany v. Atlantic Mills (C. C.) 155 Fed. 466. 

The évidence is insufficient to authorize an inference that William 
Whitman & Co. were selling agents merely in the spécial sensé in which 
that term is sometimes used, as including agents who are given an ex- 
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clusive right to buy goods within a restricted territory at a fixed dis- 
count and to dispose of them on their own account, without being ac- 
countable to the principal, except for the price at wliich goods are sold 
by the principal to the agent. 

The plaintiffs called as a witness William D. Hartshorn, the agent 
of the Arlington Mills, who testified as to the ability of the mill to 
produce and deliver the yarn. He also testified at length as to the cost 
of production at the mills. From this I think can be drawn a permis- 
sible inference that the présent suit is not brought without the knowl- 
edge and acquiescence of the Arlington Mills. 

[2] Authority to sell the product of the mill in the manner shown in 
this and previous transactions would naturally include authority to 
make contracts for sale which would be binding on the true principal, 
and for which the true principal might, in its own name, recover dam- 
ages if it chose, but for which the agent may sue and recover ail dam- 
ages which his principal might hâve recovered. 

I am of the opinion that upon the évidence in the case the défend- 
ant understood that it was dealing with a manufacturer's agent for 
sale, and that there is no injustice in charging it with damages accord- 
ing to the rule laid down in River Spinning Company v. Atlantic Mills 
(C. C.) 155 Fed. 466. 

Findings of Fact. 

On or about July 14, 1909, the parties entered into the following 
contract in writing : 

William Wliitman & Co., 

Dry Goods Coumilsslou Mercliants, 

Worsted Yarn and Tops Department, 

78 Cliauncy St. 

No. 2760— Corrected. Boston, Mass., July 14, 1909. 

Naniquit Worsted Co., Bristol, R. I. 

Dear Sir: We liave entered yonr order of July 12 as our No. 2207 as given 
our Mr. Bankart for 50,000 Ibs. 3-grade white worsted yarn for delivery dur- 
lug Oct. Nov. & Dec. '09 ou following basis of priées: 
2/32 on Dresser Spools 97(; 
1/24 on Bobbius S9p 

From Arlington Mills 

How put up, as above Price, as above. 

Terms, 60 days f. o. b. Lawrence. Discount at rate 6% per annum. 

Delivery, durlng October, November & Deceniber, 1900. 

Yours very truly, William Wliitman & Co., 

By W. 0. Ballard. 
This is in aecordance with our understandlng. 

[Signed] J. H. Merrill. 

r find that J. H. Merrill was duly authorized to sign, and did sign, 
on behalf of the Namquit Worsted Company. 

That the parties had previously executed similar papers and had had 
previous dealings of a similar character. 

That the former course of business upon similar contracts was for 
the défendant to give to the plaintifïs spécifications of the particular 
species of yarn of the gênerai description contained in the contract. 
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and for the plaintiffs to hâve the yarn spun at the Arlington Mills ac- 
cording to thèse spécifications. 

While there is no évidence of an express agreement on the part of 
the buyer to specify the sizes and styles of spinnings for yarns deliv- 
erable under the contract in suit, it was fully understood between the 
parties that this should be done, and that the yarn should not be spun 
nntil after the receipt of spécifications by the plaintififs from the de- 
fendant. 

That two species of 3-grade white worsted yarn are described in 
the contract, with the prices therefor as f ollows : 
2/32 on Dresser Spools 97^. 
1/24 on Bobbins 89<i. 

That according to the former course of business between the par- 
ties, with prices so given for particular species of the gênerai descrip- 
tion of yarn, the priée for any other particular species of 3-grade white 
worsted yarn could be determined according to a scale of variation in 
price for différent spins of yarn of the gênerai description. 

That the expression "following basis of prices" was an expression 
formerly used by both parties to signify that in Computing prices for 
various spins of yarn the prices specifically named in the contract 
should be a sufficient basis for determining prices on other yarns, ac- 
cording to a System of variations understood by both parties, and was 
in the présent contract so used. 

That according to the former course of business, and to the présent 
understanding of the parties based thereon, the défendant might at its 
option hâve specified about 48 species of 3-grade white worsted yarn, 
but that the contract itself gave prices from which the prices of thèse 
various species could be determined. 

That each of the 48 styles and sizes that might be delivered under 
the contract in suit was at a price per pound dififering from that of any 
of the other styles and sizes. 

That the profit upon the exécution of the contract in suit would hâve 
been a différent amount for each of the différent sizes and spinnings. 

There is testimony from a witness for the plaintiffs that according 
to a custom of the trade between thèse parties the spécifications of the 
Namquit Worsted Company had been subject to the approval of Wil- 
liam Whitman &. Co. I find this testimony insufficient to show that 
William Whitman & Co. had a right to withhold their approval of 
spécifications sent for yarns. 

Both buyer and seller were bound to the performance of the agree- 
ment above set forth, and such was the understanding of the parties. 

That in accordance with the understanding of the parties spécifica- 
tions should hâve been given approximately two months before the 
time of delivery. 

That there was no express agreement between the parties to extend 
the time for the performance of the contract, or to vary the terms 
thereof as to delivery. 

That the plaintiffs were willing to extend the time, but that no offer 
of extension was definitely accepted by the défendant, nor was any 
definite request for an extension of time made by the défendant. 
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[3] That tlie plaintiffs did not waive their right to performance ac- 
cording to the terms of the contract, and were not precluded, either by 
agreement or by conduct, f rom claiming a breach of contract by reason 
of defendant's failure to receive deliveries during October, November, 
and December, 1909. The defendant's breach of contract was com- 
plète on December 31, 1909. 

[4] That the défendant agreed to piirchase 50,000 pounds of 3- 
grade white worsted yarn, and that this was a certain and definite 
agreement, which was not made indefànite and uncertain merely by rea- 
son of the fact that the défendant had the right to make variations 
within this gênerai description. 

[5] The défendant failed, though requested, to give spécifications 
for the spinning of yarn, and I find that by reason of such failure the 
plaintiffs were excused from tendering the yarn to the défendant, and 
that the plaintiffs hâve on their part been always ready and willing to 
perform the contract. 

That the plaintiffs were dry goods commission merchants and were 
selling agents of the Arlington Mills. 

On September 13, 1909, the paper marked "Plaintiffs' Exhibit 2" 
passed between the parties, and the yarn called for therein was manu- 
factured and delivered from the Arlington Mills, and was accepted and 
paid for by the défendant. 

At varions times between November 2, 1909, and the latter part of 
May, 1910, the plaintiffs requested the défendant to specify yarns de- 
scribed in the paper marked "Plaintift's' Exhibit 1." In response to 
requests of the plaintiffs, the défendant promised in gênerai terms to 
give spécifications, but did not promise specifically to give spécifica- 
tions upon the présent contract. As other contracts were outstanding 
upon which spécifications were due, I am unable to say that the gên- 
erai promise to give spécifications amounts to a spécifie promise to give 
spécifications upon this particular contract. 

No spécifications, other than Plaintiffs" Exhibit 2, were made by the 
défendant, and there still remains undelivered 49,000 pounds of the 
yarn described in the paper marked "Plaintiffs' Exhibit 1." 

The défendant did not definitely refuse to specify the balance of the 
yarns described in Plaintiffs' Exhibit 1 until the latter part of May, 
1910. 

[B] The Arlington Mills did not at any tinie manufacture any of the 
yarns mentioned in Plaintiffs' Exhibit 1, except an amount less than 
1,000 pounds. 

Taking December 31, 1910, as the date of the final breach of con- 
tract, the smallest profit to the Arlington Mills on any of the yarn 
which the défendant might specify under the paper marked Plaintiffs' 
Exhibit 1 is $6,404.30. 

The priées for each of the varions counts or spins of yarn, calcu- 
lated upon the basis of the figures named in the contract, according to 
the course of business and understanding of the parties, are as con- 
tained in Defendant's Exhibit F. 

That under the contract the défendant was enlitled to order yarn 
of the smallest price, and that upon its breach of contract it became lia- 
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ble to tHe plaintiffs in an amount equal to the profit whîch the plain- 
tiffs would hâve made on yarn of the smallest price. 

The contract in writing was definite as to quantity and grade and 
as to price for two spécifie varieties, and although the défendant, ac- 
cording to the unwritten understanding of the parties, might hâve 
specified yarns at a lesser price upon the basis of the figures set forth 
in the contract, the défendant did not specify yarns at any price, and 
theref ore did not exercise its rights according to the understanding and 
according to the former course of dealing. 

Findings of Law. 

The paper marked "Plaintiffs' Exhibit 1" constituted a valid and 
binding contract between the parties. 

Said contract is not invalid for indefiniteness or uncertainty. 

The facts shown in évidence as to the former deaHngs of the parties 
and as to the rights of the défendant to specify many différent varie- 
ties of yarn do not make indefinite or uncertain the terms of Exhibit 1, 
or show that this was an incomplète mémorandum of agreement. 

The défendant could not, by failure to specify, escape the perform- 
ance of the terms of the agreement specifically set forth in Exhibit 1. 

The plaintiffs are entitled to hold the défendant to the terms of Ex- 
hibit 1, for the reason that the évidence as to specifying and as to vary- 
ing priées is not inconsistent with the terms of Exhibit 1, and amounts 
merely to évidence that the défendant, had it chosen to exercise the 
right, might hâve made particular variations, but ail within the scope 
of the gênerai agreement of Exhibit 1. 

[7] The contract is not insufficient nor unenforceable by reason of 
the statute of frauds. 

The measure of damages is the least profit which the plaintiffs would 
bave made on any of the yarns which the défendant was entitled to 
specify under the contract. 

Judgment will be entered for the plaintiffs in the sum of $6,404.30, 
with interest thereon from December 31, 1909, to February 16, 1911, at 
6 per cent. 



HOWARD V. MOTER, Warden. 

(District Court, N. D. Georgia. July 2, 1913.) 

Ceiminal Law (§ 984*)— Habeas Cokpus (J 30*) — Judgment— Sentence m 
Gross 

Rev. st. § 5478 (TJ. S. Comp. St. 1901, p. 8696), pro vides that any per- 
8on who shall forcibly break Into or attempt to break Into any post 
office, with Intent to commit thereln a felony or other déprédation, shall 
be pùBlshed by a fine of not more than $1,000 and by imprisonment for 
aot more than five yèars. Held, that where accused was chargea In dif- 
férent counts with breaking and entering différent post offices with in- 
tent to violate such section, and on conviction of both offenses a single 
sentence of 10 years' Imprisonment and a fine of $2,000 was assèssed, 
such sentence, though erroneous, was not absolntely void, oi? a nuUity, 
«10 as to entitle accused to discharge from imprisonment on habeas corpus. 
[Ed. Note. — For other cases, see Crimlnal Law, Cent. Dlg. §§ 2504-2509, 
2541 ; Dec. Dlg. § 984 ;• Habeas Corpus, Cent. Dlg. § 25 ; Dec. Dlg. § 30.*] 

*For stbcr casas se* sun* topic t i nvmbxb in Dec. é Am. Dlgs: 190T to date, & Rep'r Indezw 
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Application by Frank Ploward for discharge from the custody of 
William H. Moyer, Warden of the United States Penitentiary at At- 
lanta, Ga., on a writ of habeas corpus. Denied. 

Lamar Hill, of Atlanta, Ga., for petitioner. 

John W. Henley, Asst. U. S. Atty., of Atlanta, Ga., for respondent. 

NEWMAN, District Judge. This is an application for discharge 
under habeas corpus from confinement in the United States peniten- 
tiary at Atlanta, Ga. The petitioner was tried in the United States 
District Court for the District of Connecticut for violations of section 
5478 of the Revised Statutes of the United States (U. S. Comp. St. 
1901, p. 3696). It appears that the indictment, which was against 
Howard and one Edward F. Blake, contained three counts; the first 
charging them with breaking and entering the post office at Morris, 
Conn., with intent as stated in section 5478, and the second count 
charging them with breaking and entering the post office at East Mor- 
ris, Conn., with the same intent, and the third charging them with 
conspiracy under section 5440 of the Revised Statutes (U. S. Comp. 
St. 1901, p. 3676), presumably, although it is not shown in the record, 
to violate section 5478. The petitioner and the other défendant were 
convicted and sentenced by the court to ten years in gross and a fine 
of $2,000, as appears from the commitment sent to the warden of the 
penitentiary at Atlanta, Ga. 

The maximum sentence under section 5478 was confinement in the 
penitentiary not more than five years and a fine of not more than 
$1,000. Although the first count in the indictment charged the break- 
ing into one post office, and the second count into another and a dif- 
férent post office, the contention hère is that the sentence could not be 
for more than five years' imprisonment and a fine of $1,000, the highest 
sentence provided for in the statute, though it is conceded that the 
sentence might hâve been cumulative and the petitioner hâve been sen- 
tenced to five years and $1,000 on the first count and five years and 
$1,000 on the second count, the latter to commence at the expiration 
of the first, making an aggregate of ten years and $2,000, which, al- 
though in gross, was the sentence. 

The case mainly relied upon by the petitioner for his discharge is 
Ex parte Peeke, the décision of the District Court being reported in 
144 Fed. 1016, and the décision of the case in the Circuit Court of 
Appeals, under the name of United States v. Peeke, in 153 Fed. 166, 82 
C. C. A. 340, 12 L. R. A. (N. S.) 314. It appears that in that case the 
défendant was convicted on five counts in an indictment drawn under 
section 5440 of the Revised Statutes of the United States, the max- 
imum term of imprisonment on each of which would hâve been two 
years. The défendant was sentenced to five years' imprisonment in 
gross. In the opinion of the Circuit Court of Appeals the facts in that 
case are commented on in this way: 

"ïhe petitioner was convicted under section 5440 for conspiracy to violate 
section 5501 [U. S. Comp. St. 1901, pp. 3676, 3709] In five différent counts in 
the same indictment, and, it is contended, for five distinct offenses, for each 
of whidi offenses section 5440 authorlzed the imposition of a maximum term 
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of imprisonment of two years. The authorities cited by Judge Lannlng are 
sufîicient to show that cumulative sentences can be Imposed in the (ederal 
courts (Ex parte Peelve [D. G.] 144 Fed. 1018), but, in order that a sentence 
should hâve this efïect, it must be imposed in that form (United States v. 
Patterson [G. C.] 2!» Fed. 775). Where there Is a gênerai verdict on two or 
uiore counts of an indictment charging crimes which are of the same char- 
acter. although growing out of totally distinct and separate transactions, sen- 
tence may be passed and .iutlgment may be entered for a specifled term of 
imprisonment upon each count. which terms must be consécutive, and it is 
error to sentence for a certain period in gross. 12 Cyc. 962. Upon thèse 
flve différent counts of the indictment there is no doubt but that a term of 
imprisonment in the aggregate could hâve been inflicted by cumulative sen- 
tences of flve years, or even ten years ; but thls was not done. The judg- 
ment was a single sentence 'for the term of five years, beginning this day 
(to wit, August 2. 1904) and ending on the Ist day of August, 1909.' As the 
maximum term for which the prisoner could be sentenced upou any count 
in the indictment was two years, this sentence is clearly excessive to the 
amount of three years, and to that extent nuU and void. If construed, as 
suggested by counsel for the government, to be flve successive sentences of 
one year each, it would be entire].y void. Section 5440 does not prescribe con- 
finement in a 'State .iall or peniteiitiary,' and section 5541, Rev. St. (U. S. 
Gomp. St. 1901, p. 3721), prohiliits confinement in a 'state jail or penltenti- 
ary' uuless the statute vlolated prescribed such imprisonment, or the sen- 
tence is for a period longer than one year. Mills Case, 135 U. S. 263, 10 
Sup. Gt. 762, 34 L. Ed. 107. If the prisoner, therefore, is to be detalned for 
the fui! term of flve years, there must lie an apportlonment of the time other 
than one year to each count. If we were to divlde it into three successive 
sentences, the flrst of 2 years, the second for 1% years, and the third for 
1% years, to which count in the Indictment would we asslgn the différent 
terms? The prisoner bas already served two years, and it may be asUed 
upou which count of the indictmeut he dld serve this term, which count 
would cover the second period of confinement, and, after the expiration of 
that, to wMcli count should we asslgn the last year and a half? Thèse 
counts charge distinct consplracies with difi'erent persons to violate section 
5501. Should sonie newly discovered évidence induce the executive to pardon 
the prisoner on one or more counts, how would it be possible to ascertaln to 
what part of tlie sentence the pardon applied? To what réduction from the 
flve-year term would he be entitled? To state thèse questions is to answer 
theni." 

There is no difficulty of that kind in this case. It is perfectly clear 
hère that what the court intended was to sentence the prisoner for five 
years and $1,000 on the first count and to sentence him for five years 
and a fine of $1,000 on the second count, which, added together, make 
the sentence in this case. The défendant, having been convicted of 
breaking into two separate and distinct post offices "with intent," in 
the language of the statute, "to commit therein larceny or other dép- 
rédation," would naturally be given a severe sentence. So the pur- 
pose of the court is clear, which was to give him the maximum sen- 
tence for each offense. 

In delivering the opinion in the Coy Case, 127 U. S. 731, page 757, 
8 Sup. Ct. 1263, page 1271 (32 L. Ed. 274), Mr. Justice Miller says 
this: 

"Au imprisonment under a judgment cannot be unlawful, unless that judg- 
ment be an absolute nullity; and it is not a nuUity if the court has gênerai 
jurisdlction of the subject, although it should be erroneous." 

In the présent case the maximum period for which the défendant 
raight hâve been sentenced, if the sentence had been on the separate 
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counts, îs not exceeded, and, as has been stated, it îs perfectly clear 
what the court intended. Therefore, even if the judgment of the 
court be irregular, or even erroneous, it cannot be considered as a 
nullity, and the prisoner discharged, when it does not exceed the tenu 
for which he might be sentenced under the statute. 

Even if the court committed an error in imposing the sentence as it 
did, that cannot be corrected by a writ of habeas corpus. A writ of 
habeas corpus is not a writ to be used for the correction of errors. 
This question was before this court in the Glasgow Case (D. C.) 195 
Fed. 780, affirmed by the Suprême Court in Glasgow v. Moyer, 225 
U. S. 420, 32 Sup. Ct. 753, 56 L. Ed. 1147. In the opinion in that case 
Mr. Justice McKenna said: 

"The writ of habeas corpus camiot be made to perform the office of a 
writ of error. This has been decided many times, and, indeed, was tlie 
ground upon whlch a pétition of appellant for habeas corpus to this court, 
before his trial, was decided. It is true, as we hâve said, that the case had 
not then been tried ; but the principle is as applicable and determinative 
after trial as before trial. This was decided in one of the cases cited, In re 
Lincoln, 202 U. S. 178 [26 Sup. Ot. 602, 50 L. Ed. 984], which cited other 
cases to the same eftect. Subséquent cases hâve made the principle especially 
pertinent to the case at bar. Harlan v. McGourin, 218 U. S. 442 [31 Sup. 
Ct. 44, 54 L. Ed. 1101, 21 Ann. Cas. 849], was an appeal from a judgment 
discharging a writ of habeas corpus petitioned for after conviction, and it 
was held that the writ could not be used for the purpose of proceedings in 
error, but was conâned to a détermination whether the restraint of liberty 
was without authority of law. In other words, as it vras said : 'Upon habeas 
corpus the court examines only the power and authority of the court to act, 
not the eorrectness of its conclusions.' Matter of Gregory, 219 U. S. 210 ['U 
Sup. Ct. 143, 55 L. Ed. 184], was a writ of habeas corpus brought after con- 
viction, and we said that we were not concerned with the question whether 
the information upon which the petitioner was prosecuted and convieted was 
sufflcient, or whether the case set forth in an agreed statement of facts con- 
istituted a crime — that is to say, whether the court properly applied the law, 
if it be found that the court had jurisdiction to try the issues and to reuder 
.iudgment And for this many cases were cited." 

My conclusion in this case is that the sentence of the petitioner is 
not absolutely void, that the natural and undoubtedly the proper infer- 
ence from the extent and character of the sentence is that it was the 
purpose of the court to sentence the prisoner to five years on each of 
the first two counts in the indictment and a fine of $1,000 on each, and, 
while this was entered as a gross sentence for ten years and a fine of 
$2,000, it is not for that reason a nûllity. 

The $1 fine imposed by the court on the third count in the indictment 
seems to hâve been omitted from the sentence as stated in the commit- 
ment to the penitentiary. It, of course, would not be sufficient to 
change what has been said above. None of the fine has been paid, 
and Howard would not bave to remain any longer in the penitentiary 
for the nonpayment of the $2,001 than he would for the nonpayment 
of the $2,000. 

The petitioner must be remanded to the custody of the warden of 
thé United States penitentiary at Atlanta, Ga. 
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BLAKE V. MOTER, Warden. 

(District Court, N. D. Georgia. July 2, 1913.) 

Application by Edward F. Blake for a wrlt of habeas corpus to obtaln hls 
diseharge trom the custody of William H. Moyer, Warden of the United 
States Penitentiary at Atlanta, Ga. Denied. 

Lamar Hill, of Atlanta, Ga., for petitioner. 

John W. Henley, Asst. U. S. Atty., of Atlanta, Ga., for respondent 

NEWMAN, District Judge. TMs is an application to be dlscharged, under 
habeas corpus, from confinement in the United States penitentiary at At- 
lanta, Ga. The petitioner was indicted with Frank Howard, whose case has 
just been disposed of, and at the same time, on the same counts, and was 
sentenced by the court on the same date for the same term. 

For the reasons stated in the opinion in the Howard Case, 206 Fed. 555, 
this application for discharge under habeas corpus must be denied, and the 
petitioner be remanded to the custody of the warden of the United States 
penitentiary at Atlanta, Ga. 



CHEHALIS RIVER LUMBER & SHINGLE CO. V. EMPIRE STATE 

SURBTY CO. 

(District Court, W. D. Washington, S. D. July 23, 1913.) 

No. 1,320. 

iNStrEANCE (§ 627*) — ACTIOIÎ ON POLICY — PBOCESS — ^FOEBIQN COMPANT — SEBT- 

ICE ON Insueance Commisbioneb. 

Under Sess. Laws W^ash. 1911, c. 49, § 13, which requires a foreign In- 
surance Company, before it can lawfully transact business in the state, 
to appoint the state Insurance oommissioner as an attorney upon whom 
ail lawful process "may be served with the same effect as If it were a 
domestic company," such an appointment is not revocable when the 
Company ceases to do business in the state, but remains in force so long 
at least as it has contracts outstanding which were made while it was so 
doiug business. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §| 1573, 1574; 
Dec. Dig. § 627.*] 

At Law. Action by the Chehalis River Lumber & Shingle Company 
against the Empire State Surety Company. On demurrer to defend- 
ant's plea to jurisdiction. Demurrer sustained. 

H. G. & Dix Rowland, of Tacoma, Wash., for plaintiff. 
John P. Hartman, of Seattle, Wash., for défendant. 

CUSHMAN, District Judge. This matter is for décision upon de- 
murrer of the plaintiff to defendant's plea denying the court's jurisdic- 
tion. By the suit plaintiff seeks to recover upon a policy of insurance 
against loss on account of injuries to plaintiff's workmen. The policy 
was issued in 1910. In July, 1910, an employé of plaintif! was injured. 
In March, 1911, such employé began suit against plaintiff, which re- 
sulted in judgment against it in February, 1912, which judgment was 
sustained upon appeal to the state Suprême Court, by décision rendered 
in 1913. Plaintiff is a Washington corporation, while défendant is a 

"For other cases see same topic & S numbeb in Dec. & Am. Dlgs. 19Q7 to date, & Rep'r Indexes 



5G0 206 FEDERAL REPORTER 

New York corporation. Service of summons and complaint is shown 
to hâve been made on the state insurance commissioner, a statutory 
agent for service, in 1913. 

The defendant's answer, challenging the court's jurisdiction, allèges 
that more than four years ago the défendant qualified to engage in 
business in Washington; that it continued transacting business therein 
until August 22, 1912, when it ceased to do business in the state, can- 
celed its agencies, and reinsured its risks in force in the state; that, 
theretofore, in August, 1910, it appointed an agent for service in the 
state; that in June, 1911, it appointed the state insurance commissioner 
its agent for service; that in November, 1912, after ceasing to do busi- 
ness in the state, it canceled and revoked both of the foregoing ap- 
pointments ; that such revocations were filed with and accepted by the 
insurance commissioner. 

Plaintiff relies upon the following authorities: Section 6235, Rem. 
& Bal. Code; Laws Wash. 1911, c. 49, § 13, pp. 173, 174; Mutual Re- 
serve Fund Life Ass'n v. Phelps, 190 U. S. 147, 23 Sup. Ct. 707, 47 
L. ETd. 987; Hunter v. Mutual Reserve Life Ass'n, 218 U. S. 573, 31 
Sup. Ct. 127, 54 L. Ed. 1155, 30 L. R. A. (N. S.) 686; Bedford v. 
Eastern B. & L. Ass'n. 181 U. S. 227, 21 Sup. Ct. 597, 45 L. Ed. 834; 
Moore v. Mutual Reserve, 129 N. C. 31, 39 S. E. 637; Groel v. United 
Elec. Co., 69 N. J. Ec|. 397, 60 Atl. 822; Mutual Reserve Fund Life 
Ass'n v. Tuchfeld, 159 Fed. 837, 86 C. C. A. 657; Michael v. Mutual 
Ins. Co., 10 La. Ann. 7?>7 ; "Pervangher v. U. C. & Surety Co., 81 Miss. 
32, "62 South. 909; Gibson v. Mfg. F, & M. Ins. Co^., 144 Mass. 81, 10 
N. E. 729; Germania Ins. Co. v. Ashby, 112 Ky. 303. 65 S. W. 611, 99 
Am. St. Rep. 295 ; Ilill v. Empire State-Idaho 'Min. & Dev. Co. (C. C.) 
156 Fed. 797; Collier v. Mutual Reserve (C. C.) 119 Fed. 617. 

Défendant relies upon the following authorities : Pierce's Code, § 
5631 ; Swann v. Mut. Reserve Fund Life Ass'n (C. C.) 100 Fed. 922; 
Friedman v. Empire Life Ins. Co. (C. C.) 101 Fed. 535; MilJan v. 
Mut. Reserve Fund Life Ass'n (C. C.) 103 Fed. 764, at page 769; 
Lathrop-Shea & Henwood Co. v. Interior Construction & Imp. Co. 
(C. C.) 150 Fed. 670, reversed and remanded 215 U. S. 246, 30 Sup. 
Ct. 7(}, 54 L. Ed. 177; Home Ins. Co. v. New York, 119 U. S. 129, 
at page 147, 8 Sup. Ct. 1385, 30 L. Ed. 350. 

A Washington statute, applicable to insurance companies of the char- 
acter of défendant at the time the insurance policy was issued, pro- 
vided : 

"Every sncli coi'porntion organizod outside of tlils state, sbnll constitute 
and appoint an agent wiio sliall l'eside hi this state, to be de.signated as 
liereiuafter requlred * * » and sliall autliorize sncli agent to accept serv- 
ice of process in auy action or suit pertaining to the property, business or 
transactions of sucb corporation vvitliiu tliis state, in wbicb sucli corporation 
may be a party, * • * and sucb corporation sliall bave and keep con- 
tinually some résident agent, empowered as aforesaid, during ail the tiine 
such corporation sball couduct or carry on any business within this state, 
and service of any process, pleading, notice or otber paper on such agent 
shall be taken and held as due service on such corporation. If any attor- 
ney of any surety corporation, appointed under the provisions of this aet, 
shall remove from tbe state, or beconie dlsqualifled in any manner from ac- 
cepting service, valid service may be made on sucb corporation by service 
upoa the insurance commissioner." Section 6235, Kem. «& Bal. Code. 
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In 1911, the state Législature by a further act provided: 
"The commissioner shall not issue a certiflcate of authority to transact any 
business of Insurance in this state to any foreign or alien Insurance company 
until it lias executed and filed in his office a written appointaient of the In- 
surance commissioner to be the true and lawful attorney of such company in 
and for this state, upon whom ail lawful process in any action or proceed- 
ings against such company commenced in any county in this state may be 
served with the same effect as if it were a domestic company having its prin- 
cipal office in such county. The service upon such attorney shall thereaf ter be 
deemed service upon the company." Session Laws 1911, pp. 173, 174, c. 49, 
§ 13. 

As stated, the défendant complied with the latter act, and in 1911 
designated by proper appointment the insurance commissioner as its 
agent for service, and thereafter continued in the transaction of insur- 
ance business in the state until August, 1912. The question is whether, 
under such statutes and circumstances, the défendant could withdraw 
from the state and revoke the authority of its agent for service, so 
as to defeat the court's jurisdiction in a suit brought against the de- 
fendant upon HabiHty accruing while the appointment was in force. 

It is claimed that such withdrawal and alleged revocation of authori- 
ty had this effect, because the law in force at the time the policy of in- 
surance was written provided : 

"And such corporation shall hâve and keep continually some résident agent, 
empowered as aforesaid [that is, to accept service of process in any action 
or suit, pertaining to the property. business or transactions of such corpora- 
tion within this state, in which such corporation may be a party] during ail 
the time such corporation shall conduct or carry on any business within this 
state." 

That, as the only duty in this respect imposed upon the défendant 
was to hâve and keep such service agent during the time such company 
"shall conduct or carry on any business within this state," it necessarily 
follows by impHcation that, having ceased to conduct and carry on any 
business in this state, it had the right to cancel and revoke that author- 
ity given the agent in order to obtain the right to transact business in 
the state. 

If this act stood alone, the position taken by défendant would prob- 
ably hâve to be conceded ; but the act of 1911 does not so limit or re- 
strict the duty to maintain such an agent to the time during which the 
company shall continue to transact business in the state. By the latter 
law, before a company can lawfully transact business in the state, it 
must appoint the state insurance commissioner as an attorney "upon 
whom ail lawful process in any action or proceeding against such com- 
pany * * * may be served with the same effect as if it were a do- 
mestic company." Under such a law, the appointment of a service 
agent is irrévocable, in that it may not be canceled upon the company's 
ceasing to transact business in the state. Mutual Reserve Fund Life 
Ass'n V. Phelps, 190 U. S. 147, 23 Sup. Ct. 707, 47 L. Ed. 987; Hunter 
V. Mutual Reserve Fund Life Ass'n, 218 U. S. 573, 31 Sup. Ct. 127, 
54 L. Ed. 1155, 30 L. R. A. (N. S.) 686; Mutual Reserve Fund Life 
Ass'n v. Tuchfeld, 159 Fed. 833, 86 C. C. A. 657; Hill y. Empire 
State-Idaho Min. & Dev. Co. (C. C.) 156 Fed. 797. 
206 F.— 36 
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Such must be the construction given the law by the défendant at 
the time of appointing the insurance commissioner as its attorney un- 
der such law, for the instrument by which it appointed such officer, 
made a part of def endant's answer, déclares : 

"Now, therefore, in accordanee with the terms and requirements of the 
section above set forth, the sald the Empire State Surety Company does, by 
thèse présents, irrevocably appoint and authorize the state insurance commis- 
sioner of the State of Washington (by whomsoever such ofBce of commissioner 
inay be held and exerclsed under the laws of the state of Washington), for 
the purposes mentioned in the section above reeited, to do any and ail the 
thlngs in said section specifled in its behalf to be done by said commissioner, 
and hereby further consenting that service of process as therein referred to 
upon sueh commissioner shall be valid and binding, and be deemed Personal 
service upon the company, so long as it shall hâve any liabllities outstand- 
iug in the state of Washington." 

The law of 1911 is the one applicable to this case, and it is not nec- 
essary now to détermine whether, if the older law gave to plaintiff a 
benefit not aflforded by the latter act, it might not be held, in a proper 
case, to be an advantage which the plaintifï could enforce ; but it will 
be time enough to détermine that question when the older law is in- 
voked by a plaintiflf, a citizen of the state. 

The Législature, in providing for the protection of and obtaining 
benefits for the people of the state, saw fit to enact the law of 1911. 
The défendant accepted its provisions, designated the required agent 
therein provided for, and continued after its enactment to transact 
business in the state of Washington — a right to do which was dépend- 
ent, by the act, on such appointment ; and it cannot now, after such ac- 
tion on its part, successfully claim that plaintiff must be relegated to 
the older law and is not protected by the provisions of the later. 

Demurrer sustained. 



SHERARD et al. v. WALTON et al. 

(District Court, W. D. Tennessee, W. D. July 15, 1913.) 

No. 669. 

1. Courts (| 367*) — Fedeeal Courts— Détermination— Rule of Propertt. 

The décision of the Suprême Court of Tennessee that no constitutional 
union betvveen the Cumberland Presbyterlan Chnrch and the Presbyterlan 
Church Of the United States of America was efCected May 24, 1906, not- 
withstanding the décision to the contrary of the tvvo General Assembliez 
of the respective churches, did not constltute a rule of property in Tennes- 
see, but was the décision of a question of gênerai jurisdiction, and there- 
fore not eonclusive on fédéral courts sitting in that state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 958. 959: Dec. 
Dig. § 367.*] 

2. Reogious Socieiies (§ 12*) — Union—Eftectiveness— Ecclesiastical 

Questions— Détermination bt the Ecclesiastical Jurisdictionb — Con- 
clusiveness. 

Whether a constitutional union between the Cumberland Presbyterlan 
Church and the Presbyterlan Church of the United States of America was 
efiected by the attempted consolidation in May, 1906, was an ecclesiastical 
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question, the détermination of wMcli in faror of the validity thereof was 
conelusive on the civil courts. 

[Ed. Note. — For other cases, see Religious Soeieties, Cent. Dlg. §§ 87-98 ; 
Dec. Dig. i 12.*] 

In Equity. Suit by Mary Flautt Sherard, by her husband, Holmes 
Sherard, as her next f riend, and others, against C. H. Walton and oth- 
ers. Decree for complainants. 

F. S. Elgin, of Memphis, Tenn., and Jno. M. Gaut, of Nashville, 
Tenn., for plaintiffs. 

W. C. Caldwell, of Trenton, Tenn., for défendants. 

McCALL, District Judge. It would be almost an interminable un- 
dertaking to state ail the facts in this case. Suffice it to say that it is a 
controversy between the plaintiffs and the défendants for the occupa- 
tion and use of a church building formerly known as the First Cum- 
berland Presbyterian Church of Memphis, Tenn., and grows out of the 
question of whether or not a union between the Cumberland Presbyte- 
rian Church and the Presbyterian Church in the United States of 
America, was efîfected on May 24, 1906. 

It appears from the record that the General Assembly of the Cum- 
berland Presbyterian Church, which is the highest authority of that 
organization, and the General Assembly of the Presbyterian Church in 
the United States of America, which is the highest authority in that 
organization, declared on the date last above mentioned that the two 
churches had been united under and in accordance with the constitu- 
tions and rules governing the said two bodies. And this union was 
promulgated. 

A number of Cumberland Presbyterians (hereafter referred to as 
"Persisting Cumberlands") opposed the union, and, after the two Gen- 
eral Assemblies had declared the union had been legally and constitu- 
tionally effected, met and declared that the union had not been so ef- 
fected, thus repudiating the action of the two General Assemblies, and 
undertook to continue the religious organization known as the Cumber- 
land Presbyterian Church. So that a controversy arose as to who 
should hâve the use and occupancy of the various churches and other 
property that belonged to the Cumberland Presbyterian Church prior to 
May 24, 1906. This resulted in the bringing of the suit of Landrith v. 
Hudgins in the state chancery court of Lincoln county, at Fayette- 
ville, Tenn., for the purpose of having the court détermine which of 
thèse organizations was entitled to the church property in that city. 
The resuit of that suit, as decided on appeal by the Suprême Court of 
Tennessee, was that those calling themselves the Persisting Cumber- 
land Presbyterians were entitled to occupy and use the church at Fay- 
etteville for worship. That conclusion was reached after the Suprême 
Court of Tennessee had decided in that case that there had been no 
légal and valid union of the two churches. Landrith v. Hudgins, 121 
Tenn. 556, 120 S. W. 783. 

The resuit of the suit before me must turn, in my judgment, upon 
whether or not there was a valid union of the churches. 

•For other cases sec same topie & I numbek in Dec. & Am. Digs. 19OT to date, & Rep'r Indexes 
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[1] It is insisted by counsel for the défendant that the Suprême 
Court of Tennessee, in the case of Landrith v. Hudgins, has decided 
that question in favor of the défendants, and that that décision estab- 
lished a rule of property in Tennessee and is binding upon the fédéral 
court. It is as strenuously insisted b}'' plaintiffs that the holding of the 
Suprême Court of Tennessee in Landrith v. Hudgins did not estab- 
lish a rule of property, and that the question is one of gênerai juris- 
prudence, and that the holding in that case is not binding upon this 
court. 

The respective rights of the plaintiffs and the défendants in this case 
were fixed on May 24, 1906; that is to say, if the union was valid, 
plaintiffs hère are, and bave been since that date, entitled to the use and 
occupancy of the church property in question. If it was invalid, the 
défendants are entitled to its use and occupancy. The validity of the 
union was the primary and basic question that was before the Suprême 
Court of Tennessee for its détermination, and which it must hâve de- 
cided before reaching a conclusion as to who was entitled to the use 
and occupancy of the church property in question in that case. 

[2] I am of the opinion that in the case of Landrith v. Hudgins 
there is no rule of property announced, but that the right to use and oc- 
cupy the property there in controversy followed the conclusion reached 
as to whether or not there was a valid union of the two churches. That 
question, I think, is an ecclesiastical one, which must be determined, 
under the constitutions and laws of the Cumberland Presbyterian 
Church and the Presbyterian Church in the United States of America, 
by the General Assemblies, which are the highest authorities of those 
churches. Watson v. Jones, 13 Wall. 679, 20 L. Ed. 666; Nance v. 
Busby, 91 Tenn. 328, 18 S. W. 874, 15 L. R. A. 801 ; Mack v. Kime. 
129 Ga. 1, 58 S. E. 184, 24 L. R. A. (N. S.) 675 ; Brown v. Clark. 102 
Tex. Z22,, 116 S. W. 360, 24 L. R. A. (N. S.) 670; Ramsey v. Hicks, 
174 Ind. 428, 91 N. E. 344, 92 N. E. 164, 30 L. R. A. (N. S.) 665 ; 
Presbyterian, etc., v. Cumberland, etc., 245 111. 74, 91 N. E. 761 ; Wal- 
lace V. Hughes, 131 Ky. 445, 115 S. W. 684; Committee of Missions v. 
Pacific Synod, 157 Cal. 105, 106 Pac. 395; Sanders v. Baggerly, 96 
Ark. 117, 131 S. W. 49; Harris v. Cosby, 173 Ala. 81, 55 South. 231. 
The conclusion reached in Landrith v. Hudgins, that no union was 
effected, while entitled to the highest respect, is not, in my judgraent, 
controlling in fédéral jurisdictions. 

This record discloses the beginning of the effort at a union in 1903, 
and the successive steps taken by the two churches, with the resuit 
that on the 24th day of May, 1906, the General Assemblies of both 
churches declared that the union had been consummated, as provided 
by the laws of the two respective churches. The steps, leading up to 
the final resuit, were directed by learned men of the respective church- 
es, who were far more familiar with the canons of their respective 
organizations than it is possible for the judge of any civil court to be, 
and it would seem that those learned and pious men, whose life work 
is that of going about the world doing right themselves, and exfiort- 
ing others to like conduct, would hâve conducted this effort at union 
fairly and under a correct interprétation of the laws of the respective 



8HEEARD V. WALTON 565 

churches, and that the resuit of the union, as announced by the two 
General Assemblies, followed the wishes of the two organizations, as 
f airly, legally, and constitutionally expressed. 

I think, upon reason, as well as upon authority, that the two church- 
es should be lef t to détermine for themselves whether or not there was 
a valid union between them. The highest authority of both churches 
having determined that there was such a union, that question should 
be left at rest, in so far as the civil courts are concerned. Holding 
that the action of the two churches was conclusive on the subject of 
the union, it follows that after the union the use and occupancy of the 
church building formerly known as the Cumberland Presbyterian 
Church of Memphis, Tenu., became subject to the use and occupancy 
of the Presbyterian Church in the United States of America — the unit- 
ed church. 

This conclusion would be further justified, if further justification 
were necessary, for the reason that this record shows that, out of a 
membership of something like 280 of the First Cumberland Presby- 
terian Church of Memphis, Tenu., at the time of the union, ail of 
them acquiesced in the union for more than three years thereaf ter, and 
until the décision in the case of Landrith v. Hudgins, Then it was 
that 8 or 10 of the members of the Cumberland Presbyterian Church 
before the union declared themselves "Persisting Cumberlands," re- 
pudiated the actions of the General Asssemblies of the respective 
churches, and set about to revitalize the First Cumberland Presbyte- 
rian Church in the city of Memphis, and to get the possession and use 
of the church building on Court Avenue, the property in question hère. 
The same congrégation that worshipped in that building prior to the 
union is worshipping in it now, and hâve been ever since the union, 
with the exception of thèse 8 or 10 défendants. The right of the con- 
grégation to use and occupy the church was not called in question by 
thèse défendants until the opinion in the case of Landrith v. Hudgins 
was announced ; the only change in the congrégation being the name. 
Formerly it was the First Cumberland Presbyterian Church of Mem- 
phis, Tenn. ; now it is the Court Avenue Presbyterian Church, U. S. 
A., of Memphis, Tenn. 

Other questions raised by the pleadings and proof , and discussed at 
the hearing, I do not think material, in view of the opinion hereinbefore 
expressed touching the power of the churches to détermine for them- 
selves whether or not there was a union. It is sufficient to say that I 
think the relief prayed for by the plaintifïs should be granted, and a 
decree will be entered, enjoining the défendants, according to the 
prayer of the bill. 
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PEOPLB ex rel. OTTBRSTEDT T. SHBEIFF OF KINGS COTOTTY. 

(District Court, B. D. New ïork. June 25, 1913.) 
BAN3BTTPTCT (| 391*) — Stat oï Pboceedings Against Bankbxjpt — Fine fo* 

CONTEifPT. 

A fine imposed on a bankrupt by a state court fer a civil contempt un- 
der Judlciary Law N. Y. (Consol. Laws 1909, c. 30) §§ 753, 773, for dls- 
obedience of an order of that court, made in an action against hlm, pro- 
hiblting hlm from transferring his property, by disposing of property and 
shortly after fiUng tlie pétition In voluntary bankruptcy, is not a provable 
debt, and tlie court of bankruptcy la wlthout jurisdiction to interfère 
with its enforcement. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 637-655 ; Dec. 
Dlg. § 391;* Courts, Cent. Dig. { 1331.] 

Habeas corpus proceeding by Henry Otterstedt against the Sheriff 
of Kings County, N. Y. Writ denied. 

Alfred J. Patterson, of Brooklyn, N. Y., for relator. 

Moore, Williams & Upson, of Brooklyn, N. Y., for judgment cred- 
itor. 

Jacob Brenner, of Brooklyn, N. Y., for sheriff. 

CHATFIELD, District Judge. The bankrupt has mistaken his 
remedy. He must apply to the County Court to be discharged if 
unable to comply with its order, and especially since he has turned 
over ail his property to be administered in bankruptcy. His right tO' 
file such a pétition in bankruptcy is well established. 

The fine imposed under sections 753 and 773 of the Judiciary Law 
of New York (chapter 35 of the Laws of 1909 [Consol. Laws 1909, 
c. 30]) is expressly stated to be for the purpose of giving recompense 
for "damages" which were incurred prior to the bankruptcy proceed- 
ings and which hâve been liquidated by the finding of the County 
Court. This fine has been imposed for what is named in the state law 
as a civil contempt, although a charge of criminal contempt would also 
lie for the same act. Section 753. This contempt consisted in the 
disobedience of an order of the County Court forbidding transfer of 
assets by the judgment debtor, who filed the pétition in bankruptcy a 
short time before he was adjudged in contempt. 

The entire question of punishment is within the jurisdiction of the 
County Court, except as it is affected by the bankruptcy statute (Act 
July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]). 
Section 9, subd. "a," of the bankruptcy law (2) exempts a bankrupt 
from arrest when in attendance upon a court of bankruptcy or engaged 
in the performance of duties impos'.d by the act. Section 11 of the 
bankruptcy statute provides for staying a suit founded upon a claim 
from which a discharge in bankruptcy will be a release. A claim of 
"damages" accruing prior to the pétition in bankruptcy and equal in 
amount to the judgment which is discharged would be a provable debt, 
if it arises from a légal right growing out of a tort or breach of con- 
tract. But the state courts hâve held that, although payment of the 

*For otker cases see a&me toplc £ S nuubbb lu Dec. & Am. Oiga. 1907 tx> date, & Rep'r Indexe» 
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fine will extinguish the debt and satisfy the judgment, as well as con- 
stitute a bar to an action for further damages (where the right to such 
an action is recognized), yet the obligation to pay the amount of this 
fine is not a debt. They hâve held that the order of the state court 
compelling the payment to the judgment créditer shall stand and be 
enforced, even though the créditer has also a provable claim in bank- 
ruptcy for the amount of his judgment, and aUhough the order of the 
state court directing the payment of the fine would seemingly give to 
this créditer a préférence prohibited by the bankruptcy statute. The 
ruhng of the state court that such a right to receive "damages" is 
not dischargeable in bankruptcy (Matter of Lyman A. Spalding, 10 
Paige [N. Y.] 284) was affirmed by the Court for the Correction of 
Errors for the state of New York, and upon appeal to the Suprême 
Court of the United States was aifirmed by that court ; the Chief Jus- 
tice stating: 

"There is some differeuce among the justices who concur in affirœlng tlie 
.iudgment as to the prlnciples upon which the afflrmance ought to be placed. 
No further opinion will therefore be delivered than merely to pronounce the 
judgment of this court, afflrming the judgment rendered by the state court." 
Spalding v. State of New York, 45 U. S. (4 How.) 21, at page 36 (11 L. Ed. 
8ÔSJ. 

The Circuit Court of Appeals for this circuit, in the Case of Koron- 
sky, 170 Fed. 719, at page 720, 96 C. C. A. 39, at page 40, held that a 
fine for contempt of court was not dischargeable in bankruptcy, cit- 
ing the case of Spalding v. New York, supra, and using the foUowing 
language : 

"Manifestly the offense was one peculiarly against the court, and of the sort 
wliere the punishment of the ofCender is a vindication of the dignlty of the 
court ; it does uot lose tliat character because the .statute authorlzes the court 
to turn over the amount of the fine wheu collected to some person pecuniarily 
aggrleved by the offender's conduet." 

The Circuit Court of Appeals calls attention to the fact that the 
présent bankruptcy statute is substantially like section 9 of the Bank- 
ruptcy Act of August 19, 1841 (5 Statutes at Large, p. 440, c. 9), and 
that the provisions of the New York Code of Civil Procédure (now 
embodied in the Judiciary Law above quoted) are substantially the 
same as the provisions of the Revised Statutes of New York in effect 
in 1841. In the case of In re Hall, 170 Fed. 721, the District Court 
in the Southern District of Nevi^ York, in a case similar to the one 
tmder discussion, held that a stay to prevent punishment by a state 
court for contempt of its order must be vacatçd. 

It must be held, therefore, that the jurisdiction of the state court 
with respect to the punishment for contempt, and also with respect to 
its order that the proceeds of the punishment be paid to the judgment 
créditer, is outside of the jurisdiction of this court, and that the judg- 
ment debter or bankrupt must apply to the state court for relief f rom 
that punishment. General order 30 in bankruptcy (89 Fed. xii, 32 
C. C. A. xxx) provides for considering, upon a writ of habeas corpus, 
any unwarranted imprisonment or interférence with the liberty of a 
bankrupt. The method pursued in the présent case to raise the ques- 
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tion în thîs court was therefore correct in form, but the décision must 
be against the bankrupt so far as complète release frcm the commit- 
ment to the sheriff of Kings county is concerned. 

The bankrupt vvill be temporarily kept subject to the jurisdiction of 
this court while his attendance may be needed in the bankruptcy pro- 
ceeding, and the judgment creditor will be restrained from receiving 
any money which may be collected from or paid by the bankrupt out 
of any property which he had prior to the fihng of his pétition in bank- 
ruptcy. The right to ail such property (not affected by a lien antedat- 
ing the pétition by more than four months) has passed to the trustée, 
and the creditor may not be preferred theref rom. 

The bankrupt may, in the meantime, apply to the state court to be 
relieved from further pimishment, after the requirements of that court 
shall hâve been met in support of its ovvn orders. In other respects, and 
as soon as the necessities of the bankrupt's case will allow, the writ 
of habeas corpus will be dismissed, and the bankrupt remanded to the 
custody of the sheriff of the county of Kings. 



In re EPSTEIN. 

(District Court, E. D. Pennsylvauia. July 14, 1913.) 

No. 4,165. 

Bankrtjptct (§ 235*)— AssETS Unaccounted for — Procédure. 

Where it is eliarged that assets of a bankrupt lifive not been accounted 
for, the first step in the logical procédure is to détermine by a hearing 
before the référée wliether tliey were in his possession or under his con- 
trol at the date of the banl^ruptcy. If the référée so finds, as he may 
do if thêy were recently in the banlvrupt's possession and he fails to 
account for them sntisfactorily, and the referoe's décision is affirmed, or 
not reviewed, it is conclusive of that question, and may be properly fol- 
lowed by an order direeting the bankrupt to turn over the property. His 
failure to eomply with such order renders hlm presumptively liable to 
punishment for contenipt, but only presumptively. and he is entitled to a 
second hearing, at which he may show bis physical inability to eomply, 
in which case the civil Inqulry is at an end. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 3S9, 395- 
397; Dec. Dig. § 235.*] 

In the matter of A. Epstein, bankrupt. On certificate of référée. 
Order modified and affirmed. 

George P. Rich and Wessel & Aarons, ail of Philadelphia, Fa., for 
trustée. 

Alexander J. Brian and Levi & Mandel, ail of Philadelphia, Pa., 
for bankrupt. 

J. B. McPHERSON, Circuit Judge. Whatever opinion may be en- 
tertained in some other circuits about the proper method of inquiring 
into a bankrupt's failure to account for assets, and the proper method 
of punishing such failure, the practice in the Third circuit seems to be 
logical and to hâve the advantage of attending to one subject at s? 
time. It may be as well to state it in outline : 

•For othor cases see same topic & § numbbk in Dec. & Am. Digs. 1907 to date, & Rep'r Indexei 
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When the charge is made that assets hâve apparently not been ac- 
counted for, the référée hears and décides the dispute in the first 
instance. The point of time to which the inquiry is directed is the 
date of bankruptcy, and the précise question is whether the bankrupt 
was then in possession or control of money or of goods that apparent- 
ly should hâve come into the hands of the trustée. Being funda- 
mental, this question needs to be examined first of ail, but it neither 
involves the bankrupt's présent ability to turn over, nor raises the 
question whether he should be punished for contempt — except, of 
course, as the complexity of human affairs may compel an occasional 
approach to thèse allied subjects. The two questions last referred to, 
tlijerefore, do not need considération at the first stage of the investiga- 
tion. If the assets that presumably should hâve been in the bankrupt's 
possession or control at the time of bankruptcy hâve not been ac- 
counted for, the référée may, and probably will, draw the natural 
inference, and direct the bankrupt to pay the money or deliver the 
goods, as the case may be. If this order becomes final, either by fail- 
ure to hâve it reviewed or by affirmance in the District Court, a defi- 
nite step has been taken ; the proper tribunal has settled beyond future 
controversy that the assets described were in the bankrupt's possession 
or control at the time of bankruptcy. 

Then cornes the next question : Are they still there ? Or what has 
become of them? This is evidently a distinct subject, which should 
not be confused with the other, but should be separately treated. It 
will need no attention, unless the bankrupt should fail to comply with 
the order to hand over ; but failure to comply makes him presumptively 
liable to punishment for contempt. But only presumptively ; he may 
hâve a complète answer to any attempt to punish, and in any event 
he cannot be punished until he has been heard. In such a hearing the 
inquiry is directed to the bankrupt's présent ability to pay the money or 
deliver the goods, and unquestionably he makes a sufficient answer if 
he shows that he is physically unable to obey the order. If it be true 
that he does not now possess or control the assets, he may still be lia- 
ble to the criminal law ; but, except for willful disobedience of the 
court's command, he cannot be confined by civil process. The évidence 
produced must therefore satisfy the judge that the bankrupt is really 
unable to obey, and is not merely defying the order. This présents 
a mère question of évidence, and, if the bankrupt fails to prove that 
he cannot comply, he is simply in the ordinary position of a suitor 
that has not offered enough évidence to prove a fact, and is obliged to 
take the conséquence of such failure. In the case in hand the consé- 
quence is, that, as the order to pay or deliver stands without suffi- 
cient reply, it remains what it has been from the first — an order pre- 
sumed to be right, and therefore an order that ought to be enforced. 
In the pending case, or in any other, the court may believe the bank- 
rupt's assertion that he is not now in possession or control of the 
money or the goods, and in that event the civil inquiry is at an end; 
but it is also true that the assertion may not be believed, and the bank- 
rupt may therefore be subjected to the usual pressure that follows 
willful disobedience of a lawful command, namely, the inconvenience 
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of Beîng restrained of his liberty. No doubt tliis may be unpleasant ; 
it is intended to be unpleasant, but I see no reason why the proceeding 
should be condemned, as if it interfered with the liberty of the citizen 
without sufficient reason or excuse. I hâve known a brief confine- 
ment to produce the money promptly, thus justifying the court's in- 
credulity, and I hâve also known it to fail. Where it has failed, and 
where a reasonable interval of time has supplied the previous defect 
in the évidence, and has made suffiiciently certain what was doubtful 
before, namely, the bankrupt's inability to obey the order, he has 
always been released, and I need hardly say that he would always 
hâve the right to be released as soon as the fact becomes clear that he 
cannot obey. Actual or virtual imprisonment for debt has ceased, 
but imprisonment to compel obédience to a lawful judicial order (if it 
appear that obédience is being willfully refused) has not yet ceased, 
and ought not to cease, unless it should be thought expédient to destroy 
ail respect for the courts by stripping them of power to enforce their 
lawful decrees. 

The foregoing statement is supported by the foUowing opinions, 
in which other citations will be found : Cummings v. Synnott (C. C. 
A.) 184 Fed. 718, 107 C. C. A. 62; Re Cummings (D. C.) 26 Am. 
Bankr. Rep. 130, 186 Fed. 1020; Re Cummings (D. C.) 188 Fed. 767;; 
Re Marks (D. C.) 176 Fed. 1018; Re Sax (D. C.) 15 Am. Bankr. Rep. 
455, 141 Fed. 223. 

In the présent controversy (which is only in the first stage) I bave 
considered the évidence, and approve the findings and order of the 
référée. But I think it désirable to modify the order slightly by strik- 
ing out the words, "of the value of $28,686.34," and by striking out 
also the words, "and still withholds." And, as it is also désirable to 
fix another time within which the order is to be obeyed, I substitute 
July 25, 1913, for "forthwith." Thus modified, the order is affirmed. 
It will read as follows : 

It is hereby ordered that the said A. Epstein, the bankrupt, do de- 
liver to Abraham Steinfeld, trustée of the estate of A. Epstein, 3,061 
dozen waists and 8,013% yards and 10,750Vi2 dozen trimmings, on 
or before July 25, 1913, which property the said bankrupt had in his 
possession at the time of the filing of the pétition against him, and 
which he withheld f rom his said trustée. 



TJXITED DIUIG CO. v. THEODORE RECTANUS CO. et al. 

(District Court, W. D. Kentueky. July 11, 1913.) 

1. Trade-Marks and Tbade-Names (§§ 55, 98*) — Adoption — Peioritt or Use 

— rN.7l'SCTI0N. 

CoHiplainant'p predecessor in business, wliose name was "Régis" prior 
to 1880, adopted the word "Rex" as her trade-mark, and used it in con- 
nection wltli ttie sale of médicinal préparations made by her and sold 
for the cure of dyspepsia or other kindred dlseases. Complainant in 
1900 reglstered the name as a trade-mark in the Patent Office. Défend- 
ante predecessor, without knowledge of complainant's use of the word, 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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adopted tlie same word as hls trade-mark upon another closely related 
médicinal préparation, whlch use was continued by défendant until suit 
was brought; no attempt havlng been made by it to register the same 
as a trade-mark. Held, that eomplainant by vlrtue of the priority of 
use was entitled to an injunetion against the future use of the word 
"Eex" in connection with the charaeter of préparations put out by it in 
connection with which it liad been previously used, but was not entitled to 
an accounting of profits against défendant, nor to an assessment of dam- 
ages for unfalr trade. 

[Ed. Note. — For otlier cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 63, 112; Dec. Dig. §§ 55, 98.*] 

2. Trade-Mabks and Tbade-Names (§ 84*) — Infbingement — Défenses. 

In a suit to restrain defendant's use of the word "Rex" In connection 
with a médicinal préparation sold in compétition with complainant's 
"Rex" Dyspepsia ïablets, the fact that sucli tablets were made from 
drugs which were deleterious, harmful, or worthless, when erroneously 
preseribed or administered, was no défense. 

[Ed. Xote. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 93, 97 ; Dec. Dig. § 84.*] 

In Equity. Suit by the United Drug Company against the Théo- 
dore Rectanus Company and others. Decree for eomplainant. 

Emery, Booth, Janney & Varney, Laurence A. Janney, and John 
R. Moulton, ail of Boston, Mass., and Wehle & Wehle, of Louisville, 
Ky., for complainants. 

Blakey, Quin & Lewis, of Louisville, Ky., for défendants. 

EVANS, District Judge. [1] A very careful considération of the 
testimony has led us to the conclusion, and vve so find the fact to be, 
that prior to 1880 Mrs. Ellen M. Régis commenced in a somewhat 
crude and simple way the use of the word "Rex" as her trade-mark, 
and that she used it in commerce and trade up to the time when she 
sold her trade-mark and business to the plaintiff. Since before 1880 
thèse two persons in succession hâve used the word "Rex" as a trade- 
mark in connection with a médicinal préparation made by Mrs. Régis, 
and which trade-mark came to indicate its origin. 

Equally clearly, we think, the testimony warrants the finding, and 
we accordingly find, that Théodore Rectanus (to whose rights, if any, 
the défendant Théodore Rectanus Company has succeeded) in 1883, 
through a play upon his own name, adopted the word as his trade- 
mark upon another, though somewhat closely related, médicinal, prép- 
aration. The use of this trade-mark has also been continued to this 
date by Rectanus and the défendant company, which succeeded him. 
The adoption and use by Rectanus of the word "Rex" as his trade- 
mark was a perfectly innocent act, done without any knowledge of 
the trade-mark previously adopted by Mrs. Régis. The trade-mark 
of the latter was duly registered in the Patent Office in 1900. That 
of Rectanus has never been registered at ail. 

In our broadly extended country the separate and independent use of 
thèse two trade-marks ran along contemporaneously in widely sepa- 
rated localities, without either of the parties most interested knowing 
what the other was doing, until a comparatively f ew months before this 

•For other cases see same toplc & § numbbh In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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action was brought. The judgment in this case, we think, must neces- 
sarily work a hardship upon one or the other of the parties, and possi- 
bly upon both. But, notwithstanding that probable resuit, we are clear- 
ly of opinion that the facts stated require us, under the express mandate 
of the authorities presently to be cited, to hold that the right of the 
plaintiiï to the exclusive use of the word "Rex" in connection with 
médicinal préparations for dyspepsia and kindred diseases of the 
stomach and digestive organs must be sustained. The following, 
among many cases, while requiring that judgment, also show that, while 
an injunction against the future use of the word Rex in connection 
with the character of préparations indicated should be granted, no 
accounting for profits, nor any assessment of damages for unfair 
trade, need, on the facts found, be decreed : Saxlehner v. Eisner & 
Mendelson Co., 179 U. S. 19-39, 21 Sup. Ct. 7. 45 h. Ed. 60; Saxleh- 
ner V. Siegel-Cooper Co., 179 U. S. 42, 21 Sup. Ct. 16, 45 L. Ed. 77 ; 
Menendez v. Holt, 128 U. S. 514, 9 Sup. Ct. 143, 32 h- Ed. 526; Mc- 
Lean v. Fleming, 96 U. S. 245, 24 L. Ed. 828. 

We also hâve reached the conclusion that the authorities require us 
to hold that the articles upon which the défendant Théodore Rectanus 
Company uses the word "Rex" are sufficiently related to the plaintiff's 
Rex Dyspepsia Tablets as to bring that use within the reach of the 
injunctive relief to be awarded. American Tobacco Co. v. Polacsek 
(C. C.) 170 Fed. 117, and cases cited. And this is so, although one 
class of préparations are fluids and the other usually solids, though 
they hâve sometimes been fluids. 

[2] We find that the testimony does not sustain that one of the 
défenses set up in the answer, to the efifect that the plaintiff's Rex 
Dyspepsia Tablets are made from drugs which are deleterious, harm- 
ful, or worthless. The criticism of thèse drugs went rather to the 
possibility that they might be erroneously prescribed or administered, 
but we think the issues in this case cannot properly hâve anything to 
do with the wrongful use of the tablets or tlie drugs they contain. 
Any jjoisonous drug, useful though it may be in appropriate doses, 
woukl be extremely dangerous, deleterious, and harmful if unwisely 
or ignorantly prescribed in improper quantifies. We think the tes- 
timony shows that ox gall is, per se, bénéficiai in certain cases, and 
that it is harmful only when ignorantly or unwisely prescribed. 

We are of opinion that the testimony is not sufficient to support a 
judgment ag-ainst the individual défendants, and the bill, as to them, 
vvill be dismissed. We think that the conduct of those défendants in 
the premises should fairly be imjmted to the corporation défendant 
only. We mean tins remark to apply to what they hâve done up to 
tliis date only. 

The plaintiff is entitled to a dccree enjoining tlie Tiicodore Rectanus 
Company and ail its ofiticers, agents, and em^j'iuM-. from in any wise 
using the word "Rex" upon any of the i^rej^arations in respect to which 
they hâve heretofore nsed it, and upon any advertis^nnents or dressing 
of such préparations. The use by said défendant of the word "Rex" 
upon any préparation for the cure of (lys])epsia or kindred diseases 
of the stomach and digestive organs should also bc enjoined. The 
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judgment, however, should provide that such injunction does not 
apply to any sale by the défendant Théodore Rectanus Company of 
the Rex Blood Purifier or the Rex Celery and Iron Compound here- 
tofore made and labeled by it or its predecessor, provided that before 
such sales, and before any negotiations for such sales, the word "Rex" 
is utterly and entirely obliterated therefrom. The decree should fur- 
ther provide that the injunction does not in any way prevent the man- 
ufacture or sale in the future by said défendant of either of the two 
last-named préparations, provided that the word "Rex" is not used 
in connection therewith, nor upon any wrapper or dress thereon, nor 
in any advertisements thereof. 

The plaintiiif will recover its costs against the Théodore Rectanus 
Company. The défendants M. S. Preston, C. A. Dralle, and Otto 
K. Dietrich will recover any separate costs they may hâve individually 
incurred. 



THE FOETUXA. 
(District Court, W. D. Waslnngton, X. D. July 15, 1913.) 

No. 2,514. 

AnMIBAI.TY (§ 13*) — JURISDICTION — ACTION FOR SkBVICE OF WaTCHMAN. 

Tlie services of a watchman, reiidered to a vessel wliile dlsengaged and 
laid up for repairs, vvitli tlie ruaster discliarged, is not a maritime serv- 
ice, and a suit to recover tlierefor is not within the admiralty jurisdic- 
tion. 

[Ed. Note.— For other cases, see Admiralty, Cent. Dig. §§ 164-176; Dec. 
Dig. § 13.*] 

In Admiralty. Suit by Sunde & Erland, Herman Larson and 
others, partners as I. N. Larson & Sons, the Dickson Bros. Company 
and A. J. Stuckey against the schooner Fortuna. On exceptions to 
intervening libel of A. J. Stuckey. Exceptions sustained. 

Wedell Foss, of Tacoma, Wash., for libelant Stuckey. 
Willett & Oleson, of Seattle, Wash., for respondent. 

CUSHMAN, District Judge. This matter is for décision upon the 
exceptions of the respondent to the intervening libel of A. J. Stuckey, 
seeking to enforce a claim against the respondent schooner for serv- 
ices of a watchman. The intervening libel allèges : That the Fortuna 
belongs to the port of Tacoma, in this district. "That the said 
schooner, some time in the month of September, 1912, arrived at the 
port of Dockton, Washington (about ten miles from Tacoma), under 
the command of her late master, K. Anderson, where the said schoon- 
er was laid up and said master discharged. While said schooner 
was so disengaged, it was necessary for her to undergo certain re- 
pairs, and be furnished with certain supplies, and be taken care of in 
order to préserve said schooner and to fît her to go to sea." That 
Joseph Kildall, président of said company, and manager of said 
schooner, ordered and purchased certain supplies and secured cer- 

•For other cases see same topic & § ncmber in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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tain advances in money for supplies and repairs of the intervening 
lihelant, who also furnished material and labor for the repairing of the 
schooner, "and in order to take care of said schooner, upon the request 
-of the said Joseph Kildall, as aforesaid, this intervening libelant fur- 
nished a watchman to take care of said schooner during the months of 
March, April, and May. * * * " 

Libelant relies upon the following authorities ; The Erinagh (D. C.) 
7 Fed. 231; The Seguranca (D. C.) 58 Fed. 908; Benedict on Ad- 
miralty (4th Ed.) § 147. 

Respondent relies on the following authorities: The America (D. 
C.) 56 Fed. 1021 ; The Mary F. Chisholm (D. C.) 129 Fed. 814 ; Bal- 
timore Steam Packet Co, v. Geo. F. Patterson, 106 Fed. 736, 45 C. C. 
A. 575, 66 L. R. A. 193 at 231 & note. 

The question to be determined upon the exceptions is whether, un- 
der the facts alleged, the intervening libelant has a lien upon the ves- 
sel of which admiralty will take jurisdiction, and this dépends upon 
whether the services of the watchman furnished by the intervening li- 
belant were maritime in character. 

The exceptions must be sustained: The America (D. C.) 56 Fed. 
1021; The Champion, Fed. Cas. No. 2,584; McGinnis v. The Grand 
Turk, Fed. Cas. No. 8,800; The John T. Moore, Fed. Cas. No. 7,430; 
The E. A. Barnard (C. C.) 2 Fed. 712; The Sirius (D. C.) 65 Fed. 226. 
No case to which the court's attention has been called can be said 
to support the contrary contention. 

The case of The Erinagh (D. C.) 7 Fed. 231, was the case of a foreign 
vÈssel. The watchman was employed while the vessel was in quaran- 
tine, and before she came to the dock to discharge her cargo. There- 
fore the voyage had not yet ended. In that case it is said : 

"In the flrst two cases referred to (Gurney v. CrocUett, Abb. Adm. 490 [Fed. 
Cas. Ko. 5,874]; The Harriet. Ole. 229 [Fed. Cas. No. 6,097]), which were 
décisions in this court in 1845 and 1849, the clainis of wutchnien employed 
(ipon a vessel laid up, and uot at the tinie employed lu any voyage, or in 
the performance of any contract of affreightment, were disallovved, as not 
being for services maritime in their nature. « * * Tiie cases of The John 
T. Moore and of The E. A. Barnard appear also to hâve been cases of ves- 
.sels laid up and not in use for purposes of commerce. * * * And what- 
ever may be the rule upon the facts of those cases, where the vessel was 
laid up, undergoing repairs, dismantled, or not engagea in any voyage, or 
earning freight, I hâve no hésitation in holding that it is in accordance witli 
the présent View of wliat constltutes a maritime contract that the service of 
a watchman on board a vessel coming into port utterly disabled by the sick- 
ness of her crew, and having on board a cargo to deliver in order to earn 
lier freight, is a maritime service for whicli tliere is a maritime lien on the 
ship." Pages 234, 235. 

The case of The Seguranca (D. C.) 58 Fed. 908, was also a case 
•of a watchman's services where the cargo had not yet been discharg- 
ed. In the course of the opinion in that case it was said : 

"ïlie Personal services of watchmen or stevedores, on the otlier hand, iu 
«ases like the présent, are necessary to enable the ship to discharge her mari- 
time duty, to accompllsh lier voyage, and to earn lier freight ; they are ren- 
dered in the course of the voyage ; since the voyage is not ended as regards 
the goods, until they are delivered, or ready for delivery." Page 909. 
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In the case of The Maggie P. (D. C.) 32 Fed. 300, the contract was 
held an indivisible one for the repair and préservation of the vessel ; 
that to préserve the vessel its navigation was necessary. The opinion 
recites : 

"It is averred in the libel that it was part of libelant's duty as watchmau 
to keep the steamer in a place of safety, and to that end to move and iiavi- 
gate her from place to place as circumstances demanded. * * * " 

Thèse cases are each, therefore, clearly distinguishable from the 
présent one — that of a vessel with the master discharged, the vessel 
disengaged and laid up for repairs. The service of a watchman, under 
such circumstances, is not a maritime service. 

No reason has been advanced in argument, based on the peculiar 
situation or needs, either of such a vessel, those interested in her, or 
the persons performing such services, to justify vesting the jurisdic- 
tion in a court of admiralty. The service does not pertain to the sea. 

The exceptions are sustained. 



SCHAUPP v. MILLER. 

(District Court, D. Oregon. July 21, 1913.) 

No. 5,608. 

Bankbuptct (§ 184*) — ^Tbansfebs — Valipitt — Effect or Taking Possession 

BT MOETGAGEE. 

In States where the rule prevails that a ehattel mortgage of a mer- 
chandise stock under whlch the mortgagor is permitted to retain posses- 
sion and sell without aecounting to the mortgagee for the proceeds is 
fraudulent in fact and void ab initio, the taking of possession by the 
mortgagee before the bankruptcy of the mortgagor does not validate hls 
lien as against other creditors. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 275-277; 
Dec. Dig. § 184.»] 

In Equity. Suit by A. W. Schaupp, as trustée in bankruptcy of 
S. E. Forestrom, against Ole Miller. Decree for complainant. 

Bauer & Greene and A. H. McCurtain, ail of Portland, Or., for 
complainant. 

A. M. Runnells, of Joseph, Or., and Sheahan & Cooley, of Enter- 
prise, Or., for défendant. 

BEAN, District Judge. From the stipulation of facts it appears 
that the two mortgages under which the défendant claims cover a 
stock of gênerai merchandise and after they were executed and re- 
corded the bankrupt was permitted by the mortgagee to continue in 
possession of the goods and sell the same at retail in the usual course 
of business, without paying any of the proceeds on the mortgage in- 
debtedness, or in any manner aecounting to the mortgagee therefor. 
but applying the same to his own use. About two months prior to the 
adjudication the mortgagee, learning that the bankrupt was so deeply 

'For otber <tase8 see tame toplc £ S nDMBeb In Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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învolved in debt that lie could not continue in business, demanded 
possession of the stock of goods alleged to be covered by the mort- 
gages and the same was delivered to him, to be sold and disposed of 
"by virtue of the said chattel mortgage" for the purpose of paying the 
indebtedness secured thereby and the expenses of foreclosure, and the 
surplus, if any, to be paid to the mortgagor's creditors. 

From the facts as so stipulated it is apparent that the mortgages 
were originally invahd, but the position of the défendant is that the 
possession taken by him in pursuance of the ternis of the mortgage 
before the adjudication and before other creditors had seized the prop- 
erty cured the defect. The effect of a mortgagee taking possession 
of property covered by a mortgage like the one in question has been 
much discussed by the courts, and there is not entire harmony in the 
décisions. It seems to dépend on whether the mortgage is regarded 
as fraudulent in fact and void ab initio, or only presumptively fraud- 
ulent. In Oregon such a mortgage is held to be fraudulent in fact 
and from the beginning, for the reason, as stated by Mr. Justice Moore 
in Fisher v. Kelly, 30 Or. 1, 46 Pac. 146, "it is for the mortgagor's 
own use and benefit." Orton v. Orton, 7 Or. 478, 33 Am. Rep. 717; 
Jacobs V. Irvin, 9 Or. 52 ; Bremer v. Fleckenstein, 9 Or. 266 ; iViken 
V. Pascall, 19 Or. 493, 24 Pac. 1039; Fisher v. Kelly, supra; Sabin v. 
Wilkins, 31 Or. 450, 48 Pac. 425, 37 L. R. A. 465. Where such a rule 
prevails, the courts generally hold that possession taken by the mort- 
gagee does not purge the original transaction of its fraudulent char- 
acter, because a void instrument cannot be the foundation of a valid 
lien. Catlin v. Currier, 1 Sawy. 7, Fed. Cas. No. 2,518; Wells v. 
Langbein (C. C.) 20 Fed. 183; Robinson v. EHiott, 22 Wall. 513, 22 
L. Ed. 758 ; Edmondson v. Hyde, 2 Sawy. 205, Fed. Cas. No. 4,285 ; 
In re Antigo Screen Door Co., 123 Fed. 249, 59 C. C. A. 248; Mande- 
ville V. Avery, 124 N. Y. 376, 26 N. E. 951, 21 Am. St. Rep. 678; 
Stephens v. Perrine, 143 N. Y. 476, 39 N. E. U; Blakeslee v. Ross- 
mann, 43 Wis. 116; Stein v. Munch, 24 Minn. 390; Madson v. Rut- 
ten, 16 N. D. 281, 113 N. W. 872, 13 L. R. A. (N. S.) 554; Zartman, 
Trustée, v. First Nat. Bank, 189 N. Y. 267, 82 N. E. 127, 12 L. R. A. 
(N. S.) 1083. 

In tlie absence of authoritative ruling by the courts of the state, I 
feel constrained to follow the authorities cited, and direct a decree in 
favor of the plaintifï. 
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OHECxON & C. R. CO. v. GIÎUBISSICH.f 
(Circuit Court of Appeals, Nlnth Circuit July 17, 1913.). 

No. 2,181. 

1. EviRKr^cE (§ 852*) — Couporate Books and Kecords. 

While a corporation's books and records are évidence to prore Its own 
acts, they are not compétent évidence agalnst third persons to prove con- 
tracts with them in the absence of proof that they knew and assented 
thereto. 

[Ed. Note.— For other cases, see Evidence, Cent. Dig. §§ 139S-1403; Dec. 
Dlg. § 352;* Corporations, Cent. Dig. § 1318.] 

2. Evidence (§ 208*) — Pleadings— Admissions. 

The name of H. was affixed to the answer of défendant railroad Com- 
pany In a prior suit as président of tlie eompaiiy, but he dld not sign the 
vérification thereto, nor dld it appear wliether he slgned such answer or 
whether the attorney for the corporation dld so for him. Attached to 
the answer as an exhiblt was a copy of the liill of sale by which H. trans- 
ferred Personal property to the railroad company. There was nothing, 
however, to show that H. ever read the answer, or exhiblt, or knew that 
his name was slgned thereto. Held, that, H. not being a party to the 
suit, the signing of bis name to the answer under such circumstances dld 
not constitute an admission agalnst his interest, nor was it sutîicient to 
raise the presumption that he knew of the existence of the instrument 
attached as an exhiblt. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 713-725 ; Dec. 
Dig. § 208.*] 

3. Corporations (§ 428*) — Knowledge or Officers, 

Where the interests of oflioers or stockholders of a corporation are ad- 
verse to It, their knowledge of facts and circumstances affecting such in- 
terest will not be imputed to the corporation. 

[Ed. Note. — For other cases, see Corporations, Cent. Dlg. §| 1748-1761 ; 
Dec. Dig. § 428.*] 

4. Ejectmbnt (§ 95*) — Convetance of Property— Knowledge. 

In ejectment to recover certain property alleged to hâve been con- 
veyed by H. to défendant corporation, évidence held Insufflcient to war- 
rant a finding that H. ever conveyed the property or had knowledge of 
its conveyance. 

[Ed. Note. — For other cases, see Ejectment, Cent Dig. §§ 280-295 ; Dec. 
Dig. § 95.*] 

i. Ejectment (§ 82*) — Issues, Proof, and Variancb. 

Where, in ejectment to recover certain real property, defendant's clalm 
of title was based entirely on a writteu bill of sale by H. to défendant, 
which plaintifiC alleged should in equlty be deemed either a deed or an 
agreement to make a deed, and prayed that the same be reformed and 
speclfically enforced and that plalntitï be requlred to exécute a good and 
suffldent deed, défendant could not sustain its clalm to the property on 
the theory of a lost grant. 

[Ed. Note.— For other cases, see Ejectment, Cent Dig. §§ 222-228 ; Dea 
Dig. § 82.*] 

6. Adverse Possession (| 104*) — Lost Grant— Presumption, 

It is only where possession of land has been actual, open, and exclusive 
for the period prescribed in the statute of limitations to bar an action 
for the l'ecovery of land that the presumption of a deed can be Invoked, 

*For other cases see same topic & i numbsb in Dec. & Am. Digs. 1907 to data, te Rep'r Indexes 
206 F. — 37 t Bebearlng denled October 20. UU. 
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but It may be Invoked where a proprletary riglit has been exerclsed be- 
yond such statutory perlod, though the exclusive possession of the whole 
property to whlch ttie right is asserted may hâve occasionally been in- 
t(>rrupted during such perlod, i£ in addition to the actual possession there 
hâve been acts o£ ownership. 

[Ed. Kote. — For other cases, see Adverse Possession, Cent. Dig. §§ 595- 
602 ; Dec. Dig. § 104.*] 

7. Adveese Possession (§ 104*) — Pkesumption of Title— Statutes. 

Under the statutes of Oregon providing that the presumption of title 
shall be based on 10 years' continuous adverse possession, mère silent 
possession, no matter how long continued, will not destroy the right of 
the true owner. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. §1 595- 
602; Dec. Dig. § 104.*] 

8. Adverse Possession (§ 104*) — Lost Grant — Particular Instrument. 

Where defendaut's elaim to laud in controversy was based entirely on 
a certain instrument executed by H., the prior owner, défendant was not 
entitled to rely on the presumption of lost grant under the rule that, 
where the origin of the claim of title is known and is at variance with 
the supposition of a grant, there will be no presumption of lost grant. 

[Ed. Note. — For other cases, see Adverse Possession, Cent. Dig. |§ 595- 
602; Dec. Dig. § 104.*] 

9. Deeds (i 26*) — Vendoe and Purohaser (§ 21*) — Bill of Sale — Construc- 

tion— Transfer OF Real Property. 

An Instrument transferrlng property of H. to défendant railroad Com- 
pany, after enumerating ail sawmills and raachinery connected therewith, 
ail tools, implements, apparatus, Uve stock, horses, eattle, drays, wagons, 
leases, and property of every name and klnd owned by the grantors in 
the possession of H. & Co., provided that the same consisted of machinery, 
Implements, railroad materials used by the grantors in construction of 
the railroad, and added that It was the Intention to transfer to the rail- 
road Company ail property, real and Personal, of every name and nature 
owned or possessed by the grantors in the state of Oregon. The paper 
was executed as a bill of sale of personalty, was not stamped as a con- 
veyance of real property, and was not recorded. Hcld, that such instru- 
ment could not operate as a deed, or a contract for the conveyance of 
land in Oregon belonging to the grantors to the railroad Company. 

[Ed. Note. — For other cases, see Deeds, Cent. Dig. §§ 50-52; Dec. Dig. 
S 26;* Vendor and Purehaser, Cent. Dig. §§ 6, 25, 26, 89; Dec. Dig. § 21.»] 

Eoss, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Dis- 
trict of Oregon ; R. S. Bean, Judge. 

Ejectment by Maria de Grubissich against the Oregon & California 
Railroad Company. Judgment for plaintifif, and défendant appeals. 
Affirmed. 

The appellee herein had brought an action of ejectment to recover the pos- 
session of certain land in the state of Oregon, claimlng title thereto as the 
devisee of her grandfather, Ben Holladay, who had dled in 1887. The ap- 
peUant herein, being the défendant in that action, brought the présent suit 
to enjoin the prosecutlon of the action at law ; it claimlng to be the équitable 
owner of the property by virtue of an alleged unwitnessed and unacknowl- 
edged Instrument of date March 28, 1870, which it alleged should be held In 
equlty to be either a deed, or an agreement to convey, and praying that the 
Instrument be reformed and specifically enforced, and that the appellee be 
required to convey said property to the appellant. The facts are as foUows: 
On November 19, 1868, the then owners of the land in controversy executed 

•For other cases see same topic & § numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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to Ben HoUaday & Co., a copartnership conslsting of Ben HoUaday, ,C. Temple 
Enamet, and S. G. EUiott, then engagea in construeting and equipplng a rail- 
road for the Oregon Central Rallroad Company, a bill of sale of ail the flr 
timber upon the land in controversy, with the rlght to erect a sawmill thereon. 
In the course of construeting the first 20 miles of the railroad, ail the tim- 
ber was eut and removed from the land, and thereupon the sawmill was also 
removed therefrom. While the timber was being removed, a portion of the 
land on May 4, 1869, and the remainder on October 5, 1869, was deeded to Ben 
HoUaday & Co. The land bas never been cleared or cultivated, but has re- 
inained in the condition in which it was when the timber was removed. In 
March, 1905, the land was Inclosed by a fence constructed by the appellant 
for the purpose of Initiating a title by adverse possession in the Oregon & 
California Land Company, a holding corporation for certain of the appel- 
lant's lands. From 1869 to 1872, the land was not listed for assessment. 
From 1873 to 1902, it was incliMed in the corporation property assessed 
against the appellant, except that in the year 1880 it was assessed to Ben 
I-ïolladay. From 1902 to 1910 it was assessed in the name of Ben HoUaday 
& Co. 

The alleged instrument under which the appellant claims title is as foUows : 

"Know ail men by thèse présents: That we, the undergigned, Ben HoUaday 
& Co., of Portland, Oregon, in considération of the cancellation this date by 
the Oregon Central Railroad Company of Salem, Oregon, of ail certain con- 
tracts in writing heretofore existing between said company and the under- 
slgned, in relation to the construction of a railroad and telegraph Une from 
Portland, Oregon, through the Willamette, Umijqua and Bogue River valleys 
to the CaUfornia Une, and the agreement of such company to pay the under- 
signed for ail moneys paid ont, expended and incurred under such contracts, 
to wit, an amount not less than elght hundred thousand dollars in United 
States gold coin. It being a part of the arrangement that ail the property 
hereinafter spécifie should be transferred and delivered to said company, and 
in considération of the fuU sum of one dollar to us in hand paid, the receipt 
whereof is hereby acknowledged, hâve sold, assigned, set ovcr, transferred, 
deUvered and conveyed, and by thèse présents we, Ben HoUaday & Co., do 
sell, assign, transfer, set over, dellver and convey uuto said Oregon Central 
Railroad Company, of Salem, Oregon, ail sawmills and machinery connected 
therewith, ail machinery, tools, implemeuts, apparatus, of every name and de- 
scription, ail live stock, horses, mules, cattle, work oxen, carts, drays, wagons, 
gearing-tackle, and ail leases and ail property of every name and nature owned 
by us, in the possession of Ben HoUaday & Co., ail of such property being in 
the State of Oregon, prlncipally in Multnomah and Clackamas counties, the 
same being the mills, machinery, tools, implements, apparatus, llve stock, 
horses, mules, cattle, carts, drays, wagons, gearing-tackle, railroad ties, irou 
rail spikes and other railroad materials now and heretofore used by us in the 
construction of the Oregon Central Railroad Company. It being the intention 
of this conveyance to transfer to said Oregon Central Railroad Company ail 
property real and Personal of every name and nature now owned or possessed 
by the undersigned in the state of Oregon. 

"To bave and to hold the said property and every part thereof uuto the 
said Oregon Central Railroad Company, of Salem, Oregon, its successors and 
assigns, absolutely and forever. 

"In witness whereof, we hâve hereto set our hands and seals this 28th day 
of March, A. D. 1870. 

"[Five-cent United States stamp canceled.] 
"Ben HoUaday. 

"C. Temple Emraet, by Ben HoUaday, Atty. in Fact 
"Ben HoUaday & Co., by Ben HoUaday." 

The bill alleged that on March 28, 1870, the land in controversy belonged 
to Ben HoUaday & Co. The answer denied that it was the property of Beu 
HoUaday & Co., and alleged that it was the property of Ben HoUaday, and 
it denied that by the alleged instrument, or otherwise, it was intended to be 
conveyed to the appellant. Upon the issues and the testimony, the court 
found that the appellant was not the owner, either legally or equitably, of the 
land in controversy, and ordered that the bill be dismissed. 
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William D. Fenton, Kenneth L.'Fenton, Ben C. Dey, and Alfred P. 
Dobson, ail of Portland, Or., for appellant. 

Henry Conlin, of San Francisco, Cal., and H. W. Hogue, of Port- 
land, Or., for appellee. 

Before GILBERT, ROSS, and MORROW, Circuit Judges. 

GILBERT, Circuit Judge (after stating the facts as above). The 
appellant relies upon the alleged copy of the instrument of date March 
28, 1870, and contends that at the date thereof the property in con- 
troversy belonged to Ben Holladay & Co., and that, although it is not 
described in the copy of that instrument, it vvas intended to be includ- 
ed therein and conveyed thereby. There is no légal proof, however, 
that the alleged instrument was ever executed, or that it was ever 
seen or was in existence or was lost. The évidence oflfered to prove 
that there was such an instrument is the minutes of a meeting of the 
board of directors of the Oregon Central Railroad Company of March 
28, 1870, which contain a record of the agreement of cancellation of 
the construction contract of Ben Holladay & Co., and what purports 
to be a copy of the instrument which is relied upon, together with cer- 
tain admissions which are alleged to hâve been made by Ben Holloday 
in the answer in the suit of Nightengale & Elliott v. Oregon Central 
Railroad Company and the Oregon & California Railroad Company, 
and in an affidavit made by Ben Holladay and filed in that suit, which 
is referred to in the record as Exhibit 52. We agrée with the court 
below that this évidence is not sufficient to overcome the légal title of 
record. There is no évidence as to the original of the alleged copy of 
the instrument which is found in the minutes. It is shown in whose 
handwriting the copy is made, but it is not shown that the copyist was 
at any time an officer or employé of the corporation. 

[1] While a corporation's books and records are évidence to prove 
its own acts, they are not compétent évidence against third persons to 
prove contracts with them, in the absence of proof that they knew 
and assented thereto. Carey v. Williams, 79 Fed. 906, 25 C. C. A. 227 ; 
Edwards v. Bâtes County (C. C.) 117 Fed. 537; Harrison v. Reming- 
ton Paper Co., 140 Fed. 402, 72 C. C. A. 405, 3 L. R. A. (N. S.) 954, 
5 Ann. Cas. 314; Rudd v. Robinson, 126 N. Y. 113, 26 N. E. 1046, 
12 L. R. A. 473, 22 Am. St. Rep. 816. In Thompson on Corporations 
(Ist Ed.) § 7740, it is said: 

"Tlie gênerai rule is belleved to be that, excepting for the purpose of prov- 
ing what the corporation did, or what actiou its corporators took in elïectiiig 
its organization, its books and records are not évidence as against a stranger, 
or as against a stockholder holding adversely to it." 

[2] Nor does the record show that Ben Holladay ever admitted his 
knowledge of the alleged conveyance. It does appear that his name 
was affixed to an answer made by the Oregon & California Railroad 
Company in the Nightengale suit, to which was annexed as an exhibit 
what purports to be a copy of the instrument which is copied in the 
minutes. The exécution of the instrument, however, was not made an 
issue in that case. But Holladay did not make the vérification to the 
answer. His name appended thereto appears only as that of the près- 
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ident of the corporation. It does not appear whether he signed it, or 
whether the attorney of the corporation signed for him. There is 
nothing to show that Holladay ever read the answer or the exhibit at- 
tached thereto, or knew that his name vvas signed thereto. No pre- 
sumption that he did can arise from the fact that his signature is found 
subscribed to the answer as an otïîcer of one of the corporations de- 
fendant. He was not a party to that suit, and it was not his answer, 
and, in the absence of proof that he knew and assented to the contents 
of the answer, nothing contained therein can be properly considered 
as an admission by him against his individual interest. 

[3| In McCaskill Co. v. United States, 216 U. S. 504-514, 30 Sup. 
Ct. 386, 391 (54 L. Ed. 590), the court said : 

"Uiidoubtetlly a corporation Is, in law, a person or entity entirely distinct 
from its stockholders and officers. It may hâve interest distinct from ttielrs. 
Tlieir iuterests, it may lie conceived, may be adverse to Its interest, and lience 
lias arisen against tlie presumption tliat tlieir knovvledge is its knowledge, 
tlie counter presumt)tioii that, in transactions witli it, when their interest is 
adverse their knowledge will not be attributed to it." 

[4] The afifidavit of Ben Holladay (complainant's Exhibit 52) which 
is said to contain an admission of his knowledge of a conveyance of 
the property may be searched in vain for any statement or suggestion, 
directly or indirectly, or even remotely, relating to the question of a 
conveyance of this real estate or the title thereto. It contains no réf- 
érence whatever to any sale or conveyance of real or personal prop- 
erty from Ben Holladay & Co. to the Oregon Central Railroad Com- 
pany. Holladay's statements as to the proceedings at the stockhold- 
ers' meeting of Mardi 28, 1870, and the vote of the stockholders in 
favor "of said sale and transfer," refer only to the sale and transfer 
of the franchises and property of the Oregon Central Railroad Com- 
pany to the Oregon & California Railroad Company. From the fact 
that Holladay admitted that it was the common judgment of ail the 
stockholders of the Oregon Central Company, its directors, and him- 
self, that the corporate proceedings of iîarch 28 and 29, 1870, were 
had for the best interests of ail concerned in said company, it is not 
to be inferred that he ratified or affirmed the alleged instrument of 
March 28, 1870, as a conveyance of, or as expressing an intention to 
convey, real estate to the Oregon Central Company. 

[5] It is contended that the decree of the court below should be re- 
versed on the ground that upon the facts proven the presumption 
arises that a deed was executed from Ben Holladay or Ben Holladay 
& Co. to the Oregon Central Railroad Company. The presumption of 
a deed is not only not suggested by the facts alleged in the bill, but is 
directly at variance with those facts and with the prayer for relief. 
The appellant's claim of title, as presented in the bill, is based entirely 
upon the alleged instrument of date March 28, 1870, which it allèges 
should in equity be deemed either a deed or an agreement to make a 
deed, and the prayer is that the same be reformed and specitîcally en- 
forced, and that the appellee be required to exécute a good and suf- 
ficient deed of conveyance of the premises in controversy ; in other 
words, the appellant by the allégations of its bill expressly négatives 
the presumption of a conveyance and rests its claim of title wholly 
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upon a specified instrument which it says lias been lost, but the terms 
of which it présents to the court as shown by an entry in the minute 
book of the Oregon Central Railroad Company. The presumption of 
a conveyance is said to be aided by the proof of two facts: First, the 
payment of the taxes upon the property by the appellant, and the 
failure of Ben HoUaday or his heirs to pay the same; and, second, 
those alleged admissions by Ben Holladay of the appellant's title which 
hâve already been discussed in this opinion. 

[6] To sustain the contention the following authorities are cited : 
Fletcher v. Fuller, 120 U. S. 534, 7 Sup. Ct. 667, 30 L. Ed. 759; 
Holtzman v. Douglas, 168 U. S. 278, 18 Sup. Ct. 65, 42 L. Ed. 466; 
and United States v. Chavez, 175 U. S. 520, 20 Sup. Ct. 159, 44 L. 
Ed. 255. In Fletcher v. Fuller, the court held that although, as a 
gênerai rule, it is only where the possession has been actual, open, 
and exclusive for the period prescribed in the statute of limitations, to 
bar an action for the recovery of land that the presumption of a deed 
can be invoked, yet that presumption may properly be invoked where 
a proprietary right lias been exercised beyond such statutory period, 
although the exclusive possession of the whole property to which the 
right is asserted may hâve occasionally been interrupted during such 
period, if in addition to the actual possession there hâve been other 
open acts of ovi'nership. In that case there had been an exclusive 
working of a quarry on the land for more than 28 years under a claim 
of title of the whole tract by virtue of conveyances in which it was 
described, and the parties in possession had paid taxes on the prop- 
erty for a period of 77 years. In Holtzman v. Douglas, there was no 
question or discussion of a presumption of a conveyance. The de- 
fendants relied entirely upon title derived through a tax deed, and 
continued adverse possession thereunder for more than twenty years. 
In United States v. Chavez, the proof sliowed uninterrupted posses- 
sion of lands in Mexico for more than 100 years prior to the trans- 
fer of the territory in which they were situated to the United States, 
and continuing thereafter until the présentation of a pétition to the 
court of private land claims for a decree confirniing the title of the 
petitioners. It was upon thèse facts that the court remarked : 

"Upon a long and uninterrupted possession, the law bases presumptions as 
sufHclent for légal judgment, in tlie absence of rebutting circumstances, as 
formai instruments, or records, or articulate testiniouy. Not that formai In- 
struments or records are unnecessary, but it will be presumed that they once 
existed and hâve been lost." 

It is apparent that the facts in those cases differ widely from the 
facts in the case at bar. 

[7] As to the possession of the land in controversy, the court belovv 
found that it has never been in the actual possession or occupancy of 
any persoii or persons since Holladay & Co. ceased logging opérations 
ihereon in 1869. It is admitted that the land has never been cleared 
or ctiltivated, and that it was not inclosed until March, 1905. It is 
true that the complainant has paid taxes on the land since 1873, but 
in the year 1880 the property was assessed to Ben Holladay, and from 
1902 to 1910 it was assessed as the property of Ben Holladay & Co. 
The mère fact of the payment of thèse taxes is certainly no ground 
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on which to présume a conveyance to the taxpayer. The land had been 
denuded of its timber, and in 1870 it was of little value. There is 
no évidence of any act of possession, or any assertion of ownership, 
by the Oregon Central Company or by the appellant, other than the 
payment of taxes, until after the death of Ben Holladay. The first 
act of assertion of ownership that is claimed was in 1890, when an 
agent of the appellant examined the land to ascertain its value. In 
1905, the appellant placed a wire fence about it, the explanation of 
which was that: 

"Inasmuch as there was no record title, it would be inadvisable to stir the 
matter up, and thought we would just fence it, and assert our possession . 
in tliat way, and I présume to take advantage of the statute of limitations in 
that case." 

The statutes of Oregon assume to déclare upon what the presump- 
tion of title may be based. It is upon ten years of continuons ad- 
verse possession. Under those statutes mère silent possession, no mat- 
ter how long continued, does not destroy the right of another. 

The presumption of a grant had its origin at a time when there was 
no registration of conveyances, and the muniments of title were sub- 
ject to loss or destruction. It was indulged upon the theory that long- 
continued, open, notorious, and adverse possession of property must 
hâve had its origin in a conveyance, which had been lost. The best 
expression of the doctrine is found in Ricard v. Williams, 7 Wheat. 
59, 108 (5 L. Ed. 398) where Judge Story said : 

"Presumptions of this nature are adopted from the gênerai infirmity of 
human nature, the difflculty of preserving muniments of title, and the publie 
policy of supporting long and unlnterrupted possessions. They are founded 
upon the considération that the facts are such as could not, according to 
the ordinary course of human affairs, occur, unless there was a transmutation 
of title to, or an admission of an existing adverse title in, the i)arty in pos- 
session. They may therefore be encountered and rebutted by contrary pre- 
sumptions, and can never fairly arise where ail the clrcumstances are perfect- 
ly consistent with the nonexîstence of a grant." 

With this doctrine for our guidance, we hâve to inquire whether 
the éléments on which such a presumption is based are to be found 
in the case at bar. It is to be observed, first, that during the period 
of the appellant's alleged possession there bas been no difficulty in 
the way of preserving muniments of title; the registration laws hav- 
ing obviated that difhculty. Nor, according to the policy of the prés- 
ent laws of the states, is there a necessity for indulging a presumption 
to support long and unlnterrupted possession; the policy of the law 
in that respect being definitely expressed in statutes of limitation, and 
in provisions for the acquisition of title through short periods of ad- 
verse possession. Thèse statutes leave little or no room for the in- 
dulgence of the presumption of a grant. In Wigmore on Evidence, 
§ 2522, it is said : 

"But the systematic extension of the principle of acquisition by limitation, 
the réduction of the required possession to short periods, and (in the United 
States) the practice of compulsory registration of deeds of conveyance, hâve 
left little scope for the presumption." 

[8] Again, ail the clrcumstances in the présent case are "perfectly 
consistent with the nonexistence of a grant," and, in f act, those circum- 
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stances, instead of supporting the presumption of a deed, tend strongly 
to rebut it. The alleged copy of the instrument found in the minutes, 
if it has any probative effect, estabhshes the fact that no other instru- 
ment was executed, and that therefore there was no conveyance. 
"Where the origin of the claim of title is known, there will be no 
presumption of a lost grant." Claflin v. Boston & Albany R. R. Co., 
157 M'ass. 499, 32 N. E. 659, 20 L. R. A. 638. And the presumption 
cannot arise "where the claim is of such a nature as is at variance 
with the supposition of a grant." Ricard v. Williams, supra, 7 Wheat. 
page 108, 5 L. Ed. 398. 

[9] There is no légal proof whatever of the exécution of the al- 
leged instrument of date March 28, 1870. There is no évidence that 
the instrument ever was signed or was in the possession of any one, 
or that it was lost, There is only the bare fact that what purports to 
be a copy of an instrument is found in the minute books of the Ore- 
gon Central Railroad Company. And that copy does not appear to 
be the copy of a deed, but of a bill of sale of personal property. In 
the granting part thereof there is enumerated: 

"Ail sawmills aiirl marliinery connecte^ therewith. ail marliincr.y, tools, im- 
plements, apj)ai-atns of every nanie and doscriptlon, ail lire stock, liorses, 
mules, cattle. worlc oxen, carts, drays, waRous. seariutc-taokle, aiid ail loases 
and ail propertv of every name and nature owncd by us, in tho possession of 
Ben HoUaday & Co." 

Then follows the further spécification: 

"The same being the mills, maehinery, tools, imnlements, apparatus, live 
stock, horses, muies. cattle, carts, drays, wagons, gearlns-tackle, railroad lies, 
iron rail spikos, and other railroad. materials, now and Iieretofore used by us 
In the construction of the Oregon Central Railroad Company." 

So far there is no mention or suggestion of any real property. But 
next there is added, as through inadvertence or afterthought, the 
words : 

"It being the intention of this conveyance to transfer to said Oregon Central 
Railroad Company ail property, real and Personal, of every name and nature 
now owned or possessed by tlie under.sigued in the state of Oregon." 

That it was not the intention of the parties lo the instrument to 
convey real property is shown by the form of the instrument itself. 
If such a paper was executed, it was executed as a bill of sale, for 
it was not sealed, witnessed, or acknowledged, and it was stamped 
with the revenue stamp of a bill of sale, and not with the stamp re- 
quired of a conveyance of real estate. If it was ever delivered, it was 
treated as a bill of sale, for it was never recorded ; no recording of a 
bill of sale being necessary under the registration laws of Oregon. 
Now, this very copy of an instrument, which is not a copy of a deed 
nor of an agreement to make a deed, is referred to to support the 
presumption that there was another instrument, and that that other 
instrument was a deed, and this in the face of the évident fact and 
the distinct allégation of the bill that the appellant's daim of title 
had its origin in the very instrument of which the minute book con- 
tains the alleged copy. We find no ground on which to sustain such 
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a presumption and no ground for reversai of the decree of the court 
below. 

The decree is afïirmed. 

ROSS, Circuit Judge (dissenting). On the 24th of April, 1911, the 
complainant filed in the court below its bill of complaint, which, after 
the trial of the cause, was dismissed. In the bill it was alleged, among 
other things, that on the 13th of the preceding March the défendant 
to the bill commenced an action at law in the same court against the 
complainant as défendant to recover the possession of the north half 
of the northeast quarter of section 32, and the east half of the south- 
east quarter and lots 5 and 6 of section 29 in township 1 south, range 
2 east, of the Willamette meridian, in Clackamas county. Or., with 
alleged damages, rents, issues, and profits, to restrain the prosecution 
of which law action the bill was brought, as also to establish by the 
decree of the court title to the property in the complainant and to en- 
join the défendant to the bill from ever asserting any title thereto. 

The facts out of which the litigation grows occurred more than 40 
years ago ; the bill alleging that in 1867 an Oregon corporation called 
Oregon Central Railroad Company, having its principal office at Salem 
in that state, for the purpose of building and operating a railroad 
from Portland southward to the California line, entered into certain 
contracts for the construction of a portion of the road with one A. J. 
Cook and A. J. Cook & Co., which contracts subsequently passed by 
assignment to the firm of Ben Holladay & Co. ; that in the carrying 
out of those contracts by Holladay & Co. that firm first purchased the 
timber on the tracts of land mentioned, and thereafter, to wit, in the 
year 1869, acquired the title to the lands by deeds which were duly 
recorded in the recorder's office of the county in which they are situ- 
ate ; that on the 28th day of March, 1870, the said firm of Ben Holla- 
day & Co. made a settlement with the Oregon Central Railroad Com- 
pany of and concerning the performance of the said contracts and ail 
matters in relation thereto; and that on that day those parties made 
and entered into this written agreement : 

"Know ail men by thèse présents: That we, the undersigned, Ben Holladay 
& Co., of Portland, Oregon, In considération of the cancellation this date by the 
Oregon Central Railroad Company, at Salem, Oregon, of ail certain contracts 
in writing heretofore existing between said company and the undersigued, 
in relation to the construction of a railroad and telegraph line from Portlaiitl, 
Oregon, through the Willamette, Umpqua and Kogue Hiver valleys to the 
California line, and the agreement of such company to pay the undersigned 
for ail moneys paid out, expended and incurred under such contracts, to wit, 
an amount not less than elght hundred thousand dollars in United States 
gold coin. It being a part of the arrangement that ail the property here- 
inafter specified should be transferred and delivered to said company, and in 
considération of the full sum of one dollar to us in hand paid^ the recelpt 
whereof is hereby acknowledged, hâve sold, assigned, set over, transferred, de- 
livered and conveyed, and by thèse présents we, Ben I-Iolladay & Co., do sell, 
assign, transfer, set over, deliver and convey unto said Oregon Central Rail- 
road Company, of Salem, Oregon, ail sawmills and machlnery eonnected there- 
with, ail machlnery, tools, Implements, apparatus of every name and descrip- 
tion, ail live stock, torses, mules, cattle, work oxen, carts, drays, wagons, 
gearing-taekle, and ail leases and ail property of every name and nature 
aow owned by ns, in the possession of Ben Holladay & Co., ail of such prop- 
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erty being in the state of Oregon, principally in Multnomali and Clackama» 
countles, and same being the mills, machinery, tools, implements, apparatus, 
Iive stock, horses, mules, cattle, carts, drays, wagons, gearlng-tackle, railroad 
ties, Iron rail spikes and otlier railroad materials now and beretofore used by 
us m the construction of the Oregon Central Railroad Company. It being the 
intention of this conveyance to transfer to said Oregon Central Railroad Com- 
)>any ail property real and Personal of every nanie and nature now owned or 
lH)Ssessed by the undersigned In the state of Oregon. 

"ïo hâve and to hold the said property and every part thereof unto the said 
Oregon Central Railro-id Conipany, of Salem, Oregon, its successors and as- 
.signs, absolutely and forever. 

"In wltness whereof, ■«-e hâve hereto set our hands and seals this 28th dav 
of March, A. D. 1870. 
"[Five-cent United States stamp canceled.] 

"Ben Holladay. 

"0. Temple Kmmet, by Ben Holladay. Atty. in Faet. 

"Ben Holladay & Ce, by Ben Holladay." 

That alleged instrument is the real basis of the présent suit, but was, 
according to the averments of the bill, lost, mislaid, or destroyed. The 
bill further allèges that on the same day, to wit, March 28, 1870, the 
Oregon Central Railroad Coinpany entered into the possession of ail 
the property described in the instrument above set out, including the 
lands described in the bill, and that on the next day, to wit, March 29, 
1870, the Oregon Central Railroad Company, for a valuable considér- 
ation conveyed to the complainant the same property, including the 
said lands, which latter conveyance was duly recorded April 18, 1870, 
in fhe records of Clackamas county, and that thereafter and on the 
same day, to wit, March 29, 1870, the complainant entered into the ex- 
clusive possession of the said lands and lias so remained ever since. 
The bill also allèges that the Oregon & California Railroad Company 
subsequently paid the taxes assessed against the said lands. The bill 
allèges various other matters (the most important of which will be 
hereinafter referred to) intended to prove the exécution and delivery 
of the instrument of March 28, 1870, above set out in full, and intend- 
ed to prove that the said instrument was intended by the parties there- 
to as a conveyance of the lands hère in controversy and speciiîcally 
described in the bill, as well as the other property therein described, 
to the Oregon Central Railroad Company. The bill also allèges iu 
substance that neither the firm of Ben Holladay & Co. nor the said 
Ben Holladay ever claimed aiiy interest in the lands in controversy 
at any time after the making of the alleged instrument of March 28, 
1870; that the said Holladay died testate in Multnomah county, Or., 
on or about July 8, 1887, leaving various heirs, and among others the 
défendant to the présent bill. Maria de Grubissich, née Maria de Pour- 
taies, who as residuary legatee now claims to be the owner of the lands 
in question ; that the said will was admitted to probate in the proper 
probate court ; and that neither in the will nor in any of the probate 
proceedings was any claim made on behalf of Holladay or on the part 
of his estate to the lands in ciuestion. 

The défendant by her answer denied, among other things, the ex- 
écution or delivery of the said instrument of March 28, 1870, and de- 
nied that any such instrument ever existed. She also denied that the 
Oregon Central Railroad Company was ever the owner of the lands iu 
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question or was ever in possession of any part thereof, or ever at any 
time conveyed or agreed or intended to convey any portion thereof or 
any right therein to the Oregon & California Railroad Company, and 
denied that the latter company ever at any time entered into the pos- 
session of any portion of the said lands, or did any act or thing ad- 
verse to the title and possession and right of possession thereto of the 
défendant and her predecessors in interest, and alleged that the only 
improvement of any kind made upon the lands by any person or cor- 
poration -was a wire fence constructed around the premises in March, 
1905, which the défendant alleged upon information and belief was 
constructed by a corporation called Oregon & California Land Com- 
pany, for the sole purpose of "attempting to seize and hold actual pos- 
session of said land continuously for ten years and to thereby obtain 
title thereto by adverse possession as against this défendant." The 
défendant in her answer also set up that whatever taxes w^ere paid by 
the Oregon & California Railroad Company upon the property in 
question were paid voluntarily and without right or obligation on its 
part. 

Taking the case as made by the bill, it is clear that if the complain- 
ant is entitled to prevail in this suit it must be by virtue of the alleged 
lost instrument of March 28, 1870, considered as a conveyance of the 
lands described in the bill or as creating such an equity as entitled the 
complainant's grantor to a conveyance of the légal title thereto. 

It is conceded by the counsel for the appellant that there is no direct 
évidence of the exécution or delivery of the document of March 28, 
1870, or even any direct évidence that it ever existed ; but, in order to 
prove that such vi^as the fact, the complainant oflfered, among other 
things, certain entries in the minute book of the Oregon Central Rail- 
road Company, which entries are too voluminous to be hère set eut in 
f ull, but which show the cancellation of the construction contracts held 
by Holladay & Co. and a purported copy of the alleged instrument 
hereinbefore set out as the basis of the présent suit, and also certain 
subséquent agreements between the Oregon Central Railroad Com- 
pany and the complainant company, culminating in a conveyance by 
the Oregon Central Railroad Company to the complainant of whatever 
property, if any, it acquired from Holladay & Co. The court below 
held that the entries in the minutes of the Oregon Central Railroad 
Company were not proof of the exécution or existence of a convey- 
ance from Holladay & Co. to the Oregon Central Railroad Company 
of the lands in question ; but I am of the opinion that the true solu- 
tion of the case does not dépend upon that question. The real ques- 
tion, as I view it, is whether, in view of ail of the évidence, the exé- 
cution of such conveyance is not to be presumed. In addition to the 
facts already referred to, the évidence shows that upon the exécution 
of the conveyance from the Oregon Central Railroad Company to the 
complainant in March, 1870, the latter company followed up the con- 
structive possession that passed with the deed by such acts of actual 
possession as the nature of the lands, which were wild, uncultivated, 
wooded, and brush lands, required ; that it caused its agents to look 
after the lands, and from time to time sold cordwood and gravel 
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therefrom, and, in the year 1905, caused a wire fence to be buîlt 
around them ; and that every year since 1873 it lias paid the taxes on 
the lands, although in the year 1880 they were assessed to Ben liolla- 
day, and from 1902 to 1910 were assessed in the name of Ben Holla- 
day & Co. 

It thus appears from the évidence that for more than 40 years the 
complainant has claimed the property in question mider the proceed- 
ings above indicated, asserting the acts of ownership thereof that hâve 
been mentioned, and that during the same long period the appellee, de- 
fendant below, asserted no claim of any character to the property until 
the bringing of her action of ejectment in 1911, nor did Holladay, 
through whom she claims, nor the firm of Holladay & Co., in which, 
according to the évidence, he was the principal owner. On the con- 
trary, the évidence discloses a number of instances in which Holladay 
expressly admitted bis knowledge of the alleged lost conveyance, once 
under oath by affidavit made by him on the 22d day of June, 1871, in 
a suit brought by John Nightengale and Simon G. Elliott against the 
Oregon Central Railroad Company et al., in the United States Circuit 
Court for the District of Oregon, and in the answer filed by the Ore- 
gon Central Railroad Company in that suit, signed by Holladay as 
président of the company, and to which answer was annexed as an 
exhibit a purported copy of the alleged lost instrument. Moreover, 
after the death of Holladay, at no time during the administration of 
his estate was any claim made by the représentatives of bis estate or 
by any of his heirs or devisees to any portion of the lands in question. 
So that we hâve hère a case where for more than 40 years the com- 
plainant has claimed ownership of the lands now in dispute, under a 
deed executed to it by the Oregon Central Railroad Company pursu- 
ant to an asserted written conveyance to it from the true owner, a pur- 
ported copy of which was admitted as genuine by one of the grantors 
under oath nearly 40 years before the commencement of the présent 
litigation. Under such circumstances the exécution of the alleged 
original lost conveyance may, in my opinion, be well presumed. 

In the case of Fletcher v. Fuller, 120 U. S. 534, 7 Sup. Ct. 667, 30 
L- Ed. 759, the trial court charged the jury in effect that in order to 
présume a lost deed the jury must be satisfied that such a deed had in 
fact actually existed. In holding the instruction erroneous the Su- 
prême Court said, among other things : 

"In such cases, 'presumptions,' as sald by Sir William Grant, 'do not al- 
ways proceed on a belief that the thiug presumed has actually taken place. 
Grants are frequently presumed, as Lord Mansfield says (Eldridge v. Knott, 
Cowp. 215), merely for the purpose, and from a principle of quieting the pos- 
session, ïhere is as much occasion for presuming conveyances of légal es- 
tâtes ; as otherwise titles must forever remain iniperf ect, and in many re- 
spects unavailable ; when from length of time it has become impossible to dis- 
cover In whom the légal estate (if outstanding) is actually vested.' HlUary 
V. Waller, 12 Ves. 239, 252. 

"The owners of property, especially if it be valuable and available, do not 
often allow it to remain in the quiet and unquestioned possession of others. 
Such a course is not in accordance with the ordinary conduct of men. When, 
therefore, possession and use are long continued, they create a presumption 
of lawful origln ; that is, that they are f ounded upon such instruments and 
proceedings as in law would pass the right to the possession and use of tho 
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property. It may be, In point of fact, that permission to occupy and use was 
given orally, or upon a contract of sale, with promise of a future conveyance, 
which parties liave subsequently neglected to obtain, or the conveyance ex- 
ecuted may not bave been acknowledged, so as to be recorded, or may bave 
been mislaîd or lost. Many clrcnmstances may prevent tbe exécution of a 
deed of conveyance, to vyhlch the occupant of land is entitled, or may lead to 
its loss after being exeeuted. It Is a matter of almost dally expérience that 
reeonveyances of property, transferred by the owners upon conditions or 
trusts, are often delayed after the conditions are performed or the trusts dis- 
charged, slmply because of the pressure of other engagements, and a convic- 
tion that they can be readily obtained at any time. 

"ïhe death of parties may leave in the hands of executors or heirs papers 
constitutlng muniments of tltle, of the value of whlch the latter may hâve no 
knovi'ledge, and therefore for the préservation and record of whlch may take 
no action; and thus the documents may be deposlted in places exposed to 
deeay and destruction. Should they be lost, wltnesses of thelr exécution, or of 
contracta for thelr exécution, may not be readily found, or, if found, time 
may hâve so Impaired thelr recollection of the transactions that they can only 
be imperfectly reealled, and of course imperfectly stated. ïhe law, in ten- 
derness to the Infirmitles of hunian nature, steps in and by reasonable pre- 
sumptions, that acts to protect one's rlghts, which mlght hâve been done, and 
in the ordlnary course of things generally wonld be done, bave been done in 
the partieular case under considération, affords the necessary protection 
against possible fallure to obtain or to préserve the proper muniments of title, 
and avoids the necessity of relylng upon the falllble memory of witnesses, 
when time may hâve dinimed thelr recollection of past transactions; and 
thus gives peace and quiet to long and uninterrupted possessions. 

"The rule of presumptlon, in such cases, as had been well said, is one of 
policy, as well as of convenienee, and necessary for the peace and security 
of Society. 'Where one uses an easement whenever he sees fit, wlthout ask- 
ing leave and wlthout obiectlon,' says the Suprême Court of Pennsylvanla, 
'It is adverse, and an (un) interrupted adverse enjoyment for 21 years is a 
title whlch cannot aftervi-ard be disputed. Such enjoyment, wlthout évidence 
to explaln how it began, Is presumed to hâve been in pursuance of a full and 
unquallfled grant' Garrett v. Jackson, 20 Pa. 331, 335. The same presump- 
tlon will arlse whether the grant relate to corporeal or incorporeal heredlta- 
ments. As said by tlils court in Ricard v. Williams, 7 Wheat. 59, 119 [5 L. Ed. 
398], speaking by Mr. Justice Story : 'A grant of land may as well be pre 
sumed as a grant of a flshery, or of common, or of a way. Presumptions of 
this nature are adopted from the gênerai luiirmlty of human nature, the diffl- 
culty et preserving muniments of title, and the pubUc policy of supporting 
long and uninterrupted possessions. They are founded upon the considération 
that the facts are such as eould not, according to the ordlnary course of 
human affairs, occur, unless there was a transmutation of title to, or an ad- 
mission of an exlsting adverse title in, the party in possession.' 

"It is not necessary, therefore. In the cases mentioned, for the jury, in 
order to présume a conveyance, to believe that a conveyance was in point 
of fact exeeuted. It is sufflcient if the évidence leads to the conclusion that 
the conveyance might hâve been exeeuted and that its existence would be a 
solution of the difficultles arising from Its nouexecution." 

In the same case the Suprême Court approved the ruUngs in the 
cases of Casey's Lessee v. Inloes, 1 Gill (Md.) 430, 503, 39 Am. Dec. 
658, and Williams v. Donell, 2 Head (Tenn.) 695, 697, in the former 
of which cases the Court of Appeals of Maryland held that, where 
there had been a continuous possession of land for 20 years or up- 
wards by a party or persons claiming under him, the court was au- 
thorized to instruct the jury, in the absence of a deed to such party, to 
présume that one had been exeeuted to him. It also approved the re- 
fusai of the court below to instruct the jury that before they could find 
a title in the défendants, or any one of them, by presumption of a 
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grant by the plaintiff or those under whom he daims, they must be- 
lieve on their consciences and find as a fact that such grant was actu- 
ally made; and in the latter case the Suprême Court of Tennessee, 
speaking on the same point, said : 

"It Is not indispensable, in order to lay a proper foundation for tlie légal 
presumptlon of a grant, to establlsh the probabllity of the fact that, in reality, 
a grant ever issued. It will afCord a sufflcient ground for the presumptlon, 
to show that, by légal posslbility, a grant might hâve issued. And this ap- 
pearing, it may be assumed— in the absence of circumstances repelling such 
conclusion — that ail that might lawfully hâve been done to perfect the légal 
title was in fact done, and in the form prescribed by law." 

In line with the foregoing are the décisions of the Suprême Court in 
the cases of United States v. Chavez, 175 U. S. 520, 20 Sup. Ct. 159, 
44 L. Ed. 255, and Holtzman v. Douglas, 168 U. S. 284, 18 Sup. Ct. 
67, 42 L. Ed. 466, in which latter case the court said: 

"Payment of the taxes, as descrlbed in the above statement of facts, is very 
important and strong évidence of a claim of title; and the fallure of the 
plaintiffs' predecessors to make any claim to the lot or to pay the taxes 
themselves is some évidence of an abandonment of any right in or claim to 
the property. In Ewing v. Burnet, 11 Pet. 41 [9 L. Ed. 624], it was held by 
this court that the payment of taxes on land for 24 successive years by the 
party in possession was pow«rful évidence of the claim of right to the whole 
lot upon which the taxes were pald." 

The doctrine of the foregoing cases applied to the record in the prés- 
ent case requires, in my opinion, a reversai of the judgment appealed 
from, and I therefore think the judgment should be reversed, and the 
cause remanded to the court belovif, with directions to enter judgment 
for the complainant, with costs. 



EVERITT et al. v. DUSS et al. t 

(Circuit Court of Appeals, Third Circuit. June 20, 1913.) 

No. 1,717. 

Associations (§ 25*) — Communistic Society— Dissolution— Rights or Heirs 
OF Deceased Member. 

About 1805 the Harmony Society, a religions and communistlc associa- 
tion, was formed in Pennsylvania ; George Rapp beiug the leader. From 
time to time articles of agreement were slgued by the members which 
constituted the constitution of the society and by which eaeh member 
and any one subsequently subscriblng thereto surrendered his property 
into one common stock for the mutual beneflt of ail during their joint 
lives. They further provided that a withdrawing member, or the heirs 
of a deceased member, should not be entitled to anythlng from the society 
as matter of right, but might be given an allowance as a donation in the 
discrétion of the_governing body. Title to ail property of the society was 
vested in trustées, who were given power by instruments duly recorded 
to buy, sell, and convey the same. In 1847, Rapp died intestate, leaving 
a daughter and granddaughter, both of whom died without issue, having 
remained members of the society. The granddaughter, who died last, 
made a will by which she bequeathed any interest she might hâve in the 
community property to the society, to be held under the articles of as- 
sociation. In 1905, the society was voluntarily dissolved and the pvop- 

•For otlier cases ses same topic & § uUiLBEB in Dec. & Am. Digs. 1907 to date, &. Rep'r ladexet 
t Rehearing denled AuguBt 2, 1913. 
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erty was divided between the remaining members. Thereafter complain- 
ants, claiming to be the next of kln of George Eapp, brought suit to re- 
cover an Interest in the property by virtue of some right remaining In 
Rapp as founder of the soeiety. Hëld, that the suit could not be main- 
tained, beeause: (1) There was no évidence to show how much, if any, 
property was contributed by him ; and (2) if he had any right of prop- 
erty, contingent or otherwise, capable of transmission, it becanie at hls 
death subject to the intestacy laws of the state and passed to his daugh- 
ter and granddaughter as hls next of kin, and afterwards to hls grand- 
daughter alone, and was disposed of by her will, in which complainants 
hâve no bénéficiai Interest. 

[Ed. Note. — For other cases, see Associations, Cent Dig. § 47 ; Dec. Dig. 
§ 25.*] 

Appeal from the District Court of the United States for the West- 
ern District of Pennsylvania ; Charles P. Orr, District Judge. 

Suit in equity by Ada J. Everitt and another against John S. Duss 
and another. Decree for défendants, and complainants appeal. Af- 
firmed. 

For opinion below, see 197 Fed. 401. 

FrankHn T. Nevins, of Pittsburgh, Pa., Charles E. S. Simpson, of 
Jersey City, N. J., and John Cadwalader, Jr., of Philadelphia, Pa., for 
appellants. 

Agnew Hice, of Beaver, Pa., and H. F. Stambaugh and D. T. Wat- 
son, both of Pittsburgh, Pa., for appellees. 

Before GRAY, BUFFINGTON, and McPHERSON, Circuit 
Judges. 

J. B. McPHERSON, Circuit Judge. Early in the nineteenth cen- 
tury a company of German immigrants organized a community in the 
western part of Pennsylvania that bore several names at one time or 
another but in the end was commonly called the Harmony Society. 
It was based upon certain religions and certain économie beliefs, and 
for a time prospered exceedingly. Afterwards it dwindled and came 
to know adversity, but it lasted for 100 years, and did not come to 
an end until 1905. The two plaintiffs, Ada Everitt and Louisa Tryon, 
never were members, and contributed nothing to its assets, either in 
money or other property, or in services. For the purposes of this case 
we shall assume them to be among the next of kin of George Rapp, 
who was the originator and one of the earliest members; their claim 
to share in the assets undoubtedly rests upon George Rapp's relation 
to the Society and to its property. That the plaintiffs are not solitary 
in their claim of kinship will appear by turning to George Rapp's Est., 
12 Pa. Co. Ct. R. 609. Judge Wickham's opinion (delivered in 1893) 
refuses for the second time the application of 109 similar claimants, 
who were then asking the register of Beaver county to grant letters 
of administration to them upon George's estate. Their previous appli- 
cation had been refused in 1885. 

In a sensé Rapp was the founder of the soeiety; that is, he was 
the first among its members to be dominated by the underlying re- 
ligions and économie ideas that were afterwards adopted ; he propagat- 

*For other cases see same topio & § nxjmbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ed thèse ideas with zeal, he convinced others of their truth, he per- 
suaded the converts to try them in practice, and there is no doubt that 
he was by common consent the trusted and venerated leader of the 
arduous experiment. Apparently also his supremacy was complète ; 
perhaps it may sometimes hâve been autocratie, but although it did 
not always pass unchallenged it continued with little dispute or abate- 
ment during the 40 years that preceded his death. But in another 
sensé — the sensé that is more important in the présent inquiry — no one 
knows who was the founder of the society; that is, who was the per- 
son (if there was only one) that furnished the money to give it the 
needed start, to buy its home in Pennsylvania, to begin its equipment, 
and to establish and sustain its membership while they were taking 
the first painful steps in an untried path. In this sensé there is little 
évidence worth considering that George Rapp was the founder ; al- 
most certainly, he was not the only original giver, and there is nothing 
to point him out as better furnished for beneficence than others of 
the early members. As will be seen in a few moments, this lack of 
évidence is not accidentai; the members themselves deliberately de- 
stroyed such writings as might bave disclosed the persons of the first 
givers and the size of the respective gifts. The only évidence concern- 
ing Rapp's financial ability that bas been laid before us is the so-called 
"passport" dated April 7, 1804. This paper was executed by certain 
officiais in Wurtemberg, and makes several déclarations concerning 
the Personal status of George Rapp and his family. It is entitled "Ge- 
burtsbrief," describes itself as "an authenticated certificate of his legit- 
imate birth and freedom from bondage," and among other statements 
contains the f ollowing : "With regard to his property the same amounts 
to 2000 fl. two thousand gulden." This sum we understand to bave 
been the équivalent of, say, $800 ; and, if we suppose that ail his "prop- 
erty" was in cash, the utmost effect that can be given to the statement 
is that in April, 1804, George Rapp was the possessor in Germany of 
$800. What he did with this sum, we bave no means of knowing; 
there is not a scrap of évidence to show how much, if anything, was 
spent out of it for the expenses of the voyage, or to show how much, 
if anything, was used in the purchase of land or in supplying other 
early needs of the society. Nearly ail we can affirm with confidence 
is that George Rapp was in the United States in 1804 — perhaps hav- 
ing been hère before — that other persons came with him or followed 
him, and that in February, 1805, the f ollowing fundamental agreement 
was entered into and signed by ail the persons then engaged in the 
common enterprise (how many signers there were, we do not find in 
the record, but the plaintifïs' brief says [page 2] that "a large num- 
ber of persons" were induced to emigrate before 1805) : 

"Be it hereby known to ail who need to know it, that the following agree- 
ment has this day been made and coneluded between us, the subscribers of 
the one part and George Rapp and his associâtes of the other part: 

"Article 1. We the subscribers, on our part and on the part of our heirs 
and descendants, deliver up, renounce and remit al! our estate and property 
consistlng of cash, land and chattels, or whatever it may be, to George Kapp 
and his associâtes, in Harmony, Butler couiity, Pennsylvania, as a free gift 
or donation, for the benefit and use of the coninumity there, and bind our- 
selves on our part, as well as on the part of our heirs and descendants, to 
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make free renunelatlon thereof, and to leave the same at the disposai of the 
euperlntendents of the community as if we never had nor possessed it 

"Art. 2. We do pledge ourselves jointly and severally to submit to the 
laws and régulations of the community, and to show due and ready obédi- 
ence toward those who are appointed and chosen by the community as super- 
intendants in such a manner that not only we ourselves endeavor, by the 
labor of our hands, to promote the good and interest of the community, but 
also to hold our ehlldren and familles to do the same. 

"Art. 3. If, contrary to our expeetatlon, the case should happen, and we 
jointly or severally could not stand to it in the community, and we would 
wlthin a few or more years break our promises, and wlthdraw from the 
community, for whatever cause it may be, never to demand any reward, ei- 
ther for ourselves or children, or those belonging to us, for any of our la- 
bors or services rendered, but whatever we jointly and severally shall or 
may do we will hâve ail done as a voluntary service for our brethren. 

"In considération whereof George Kapp and his associâtes adopt the sub- 
seribers jointly and severally as members of the community, whereby each 
of them obtains the privilège to be présent at each rellglous meeting; not 
only they themselves, but also their children and familles, shall and will 
reeelve the same necessary instructions in church and school which is need- 
ful and requisite for their temporal good and welfare as well as eternal 
felieity. 

"Art. 4. George Rapp and his associâtes promise to supply the subscribers 
jointly and severally with ail the necessaries of life, as lodging, méat, drink 
and clothlng, etc., and not only during their healthful days, but also when 
one or more of them become sick or otherwlse unflt for labor, they shall hâve 
and enjoy the same support and maintenance as before, and if, after a short 
or long period, the father or mother of a famlly should die, or be otherwlse 
departed from the community and leave a family behind, they shall not be 
left widows or orphans, but partake of the same rights and maintenance as 
long as they live or remain in the community, as well in sick as healthful 
days, the same as before, or as clrcumstances or necessity may require. 

"Art. 5. And If the case should happen as stated above, that one or more 
of the subscribers after a short or long period, should break their promise 
and could or would not submit to the laws and régulations of the church or 
community, and for that or any other cause would leave Harmony, George 
Rapp and his associâtes promise to refund him or them the value of his or 
their property brought in, without interest, in one, two or three annual in- 
stallments, as the sum may be, large or small ; and if one or more of them 
were poor and brought nothing in the community they shall, provided they 
départ openly and orderly, reçoive a donation in money, according to his 
or their conduct while a member, or as he or their clrcumstances and necessl- 
tlos may require, which George Rapp and his associâtes shall détermine at 
his or their departure. 

"In confirmation whereof both parties hâve signed their namea, 

"Done in Harmony, February 15, 1805." 

The home of the society thus constituted was in Butler county, Pa., 
and within a few years its membership became respectable in number, 
and its landed property grew to be respectable in size. For in June, 
1814, more than 400 persons, who describe themselves as "members of 
the Association of Harmonie and the villages thereto appartenant, 
commonly known by the name George Rapp and associâtes," signed 
a power of attorney in which they déclare that they are "désirons of 
selling ail the real property and estate whatsoever belonging to or 
claimed, and in the tenure and occupation, of us or either of us, or of 
the said George Rapp and associâtes, * * * containing by esti- 
mate 9,000 acres, be the same more or less" ; and they empower Fred- 
erick Rapp to sell and convey ail or any part of the estate. About this 
206 F.— 38 
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time or shortly afterwards the society migi-ated to Indiana, where an- 
other article of agreement was entered into on January 20, 1821 : 

"Be It hereby known that to-day (20th January, 1821) In the year of our 
Lord one thousand eight hundred and twenty-oue, the présent agreement, 
treaty and alliance was made and concluded between us, the f oUowlng persons, 
to wit, N. N., etc., of the one part and George Rapp and hls association of the 
other part. 

"After the aforesaid persons became sufflclently acquainted with the prin- 
ciples, rules and régulations of the community of George Rapp, and hls as- 
sociation, by vlrtue of their religious princlples, they bave after long and 
mature reflection, out of their own free will, determlned to join the com- 
munity of said George Rapp and hls association, in Harmony, JPosey eouuty, 
state of Indiana ; to that purpose the aforesaid persons bind themselves and 
promise solemnly by thèse présents to comply with the ordinances, rules 
and régulations of the community and render due obédience to the superin- 
tendents ordalned by the community, and to perform as much as possible 
ail occupations and labors to whlch they are ordered, and help to promote 
the beneflt, happiness and prosperity of the community. And if the case 
should happen that the aforesaid persons, jointly or singly after a short or 
long period of time, leave the community for any cause whatever, they here- 
by bind themselves jointly and each for himself separately never and in no 
case to bring any account, nor make any claim, either against the association 
or any individual member thereof, for their labor and services rendered; 
also, never to make any demand, ask or claim any other payment, under any 
name and description whatsoever, but will do and hâve done ail thlngs out of 
Christian love for the good and benefit of the community, or else take it as 
a gift if George Rapp and hls association willingly give them something. 

"However, George Rapp and his association in return adopt the aforesaid 
persons into their community, whereby they obtain prérogative to partake 
of ail meetings for divine services, by which they reçoive in ehurch and school 
the necessary instructions, requisite and needful for their temporal beneflt 
and happiness and eternal felicity. George Rapp and his association bind 
themselves further to supply the aforesaid persons with ail the wants and 
necessaries of life, to wit, méat, drink and clothlng, etc., and indeed not only 
durlng their healthful days, but also if ail or any of them get sick or other- 
vvise inflrm and unable to work, they shall, as long as they remain members 
of the community, receive and enjoy the same support as before, during their 
better days, or as their circumstances may require. 

"In confirmation of the présents we, both parties, bave hereunto set our 
hands and seals. Done in Harmony the day and year above stated." 

In May, 1824, having apparently become dissatisfied with their new 
home in what was then the far West, "the undersigned persons, mem- 
bers of an association of Harmony, Ind., commonly known by the name 
of George Rapp and associâtes," as owners of real and personal prop- 
erty in Indiana and Illinois, executed another power of attorney to 
Frederick Rapp to sell or otherwise dispose of their property — evi- 
dently in view of the society's contemplated retui-n to Pennsylvania. 
This was accomplished soon afterwards, for in 1827 we find them 
again in Pennsylvania (this time in the county of Beaver, where they 
remained to the end), and there is now a membership larger than 500. 
In March of that year they executed another set of articles, declaring 
the purposes of the society, and defining "the rights and privilèges 
and duties of every individual therein" : 

"Whereas, by the favor of Divine Providence, an association or community 
bas been formed by George Rapp and many others upon the basis of Christian 
fellowship, the principles of which being faithfully derived from the sacred 
Scriptures Includes the government of the patriarchial âge, united to the com- 
munity of property and adopted in the days of the Apostles, and wherein the 
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single object sought Is to approxlmate, as far as human Imperfection may 
allow, to the fulflUment of the will of God, by the exerdse of those affections, 
and tlie practlce of those virtues which are essential to the happiness of man 
in time and throughout eternity; 

"And whereas, it is necessary to the good order and well-being of sald as- 
sociation that the condition of membership should be clearly understood, aiui 
that the rights and privilèges and duties of every individual therein should 
be se deflned as to prevent mistake or dlsappointment on the one hand and 
contention or disagreement on the other: 

"Therefore, be it known to ail whom it may concern: That we, the un- 
dersigned citlzens of Beaver county, in the commonwealth of Pennsylvania, 
do severally and distinetly, each for hlmself, covenant, grant and agrée to 
and with the said George Rapp and bis associâtes as follows, to wit : 

"Article 1. We, the undersigned, for ourselves, our heirs, executors and 
admlnistrators, do hereby give, grant and forever convey to the said George 
Rapp and his associâtes and thelr heirs and assigns, ail our property, real, 
pei-sonal and mixed, whether it be lands and tenements, goods and chattels, 
money or debts due to us, jointly or severally, in possession, or in remainder, 
or in reversion, or in expectancy, whatsoever or wheresoever, wlthout évasion 
or qualification, or reserve, as a free gift or donation, for the benefit and use 
of the said association or community ; and we do hereby bind ourselves, our 
heirs, exeeutors and admlnistrators to ail such other acts as may be neces- 
sary to vest a perfect title to the same in the said association, and to place 
the said property at the full disposai of the superintendents of the said com- 
munity wlthout delay. 

"Art. 2. We do further covenant and agrée to and with the said George 
Kapp and his associâtes that we will severally subniit faithfully to the laws 
and régulations of the said community, and will at ail times manifest a cheer- 
ful and ready obédience toward those who are or may be appointed as super- 
intendents thereof, holding ourselves bound to promote the interests and wel- 
fare of the said community, not only by the labor of our own hands, but also 
that of our children or familles and others who now are or hereafter may be 
under our control. 

"Art. 3. If, contrary to oùr expectatlons, It should so happen that we could 
not render the faithful obédience aforesaid, and should be induced from that 
or any other cause to withdraw from the said association, then and in such 
case we do expressly covenant and agrée to and with the said George Rapp 
and his associâtes that we will never claim or demand either for ourselves, 
our children, or for any one belonging to us, directly or indirectly, any com- 
pensation, wages or revi^ard whatever, for our or their labor or services ren- 
dered to the said community, or to any member thereof ; but whatever we 
or our familles jointly or severally shall or may do ail shall be held and con- 
sidered as a voluntary service for our brethren. 

"Art. 4. , In considération of the premises, the said George Rapp, and his 
associâtes, do by thèse présents adopt the undersigned, jointly and severally, 
as members of the said community, whereby each of them obtains the priv- 
ilège of being présent at every religious meeting, and of receiving not only for 
themselves, hut also for thelr children and familles, ail such instructions in 
church and school as may be reasonably required, both for thelr temporal good 
and for their eternal f elicity. 

"Art. 5. The sald George Rapp, and his associâtes further agrée to supply 
the undersigned severally with ail the necessaries of life, as clothing, méat, 
drlnk, lodging, etc., for themselves and their familles; and this provision is 
not only llmited to their days of health and strength but when any of them 
shall become slck, infirm, or otherwise unflt for labor, the same supiJort and 
maintenance shall be allowed as before, together with such mediclne, care and 
attendance and consolation as their situation may reasonably demand. And 
if at any time after they hâve become members of the association the father 
or mother of a family should die or be otherwise separated from the com- 
munity, and shall leave thelr family behind, such family shaU not be left 
orphans or destitute, but shall partake of the same rights or maintenance as 
before so long as they remain in the association, as well in slckness as in 
health, and to such extent as theîr circumstances may require. 
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"Art. 6. And if it shonld happen as above mentioned that any of the under- 
signed shoiild vlolate his or her agreemeiit and would or conld not submit 
to the laws and régulations of the church or community, and for that or any 
other cause should withdruw from the association, then the said Geroge Kapp, 
and hls associâtes, agrée to refund to liiui or tliem the value of ail such 
property as he or they may hâve brought into the community in compliance 
with the first article of this agreement, the said value to be refunded witbout 
interest in one, two or three annual installments, as the said George Kapp 
and his associâtes sball détermine. And if the jierson or persons so witli- 
driîwing themselves were poor, and brought nothing into the community, 
notwithstanding if they départ openly and rogularly, they shall receive a dona- 
tion in nioney, according to the length of their stay, and to their couduct, 
and to such an amount as their necessities may require, lu the judgment of 
the superintendeuts of the association. 

"In witness whereof, and in testiniony that the nndersigned hâve beeonie 
members of tlie said conniiunity, upon the conditions aforesald, they hâve 
hereunto severally and each for hiniself set their hands and seals on the 9th 
day of March, in the year 1827." 

A few years afterward, probably in 1832, trouble and dissension 
sprang up and a sécession from the society took place, one resuit of 
which was the payment of more than $100,000 to the seceders, the 
Count De Léon and his associâtes. Perhaps as a resuit of this expé- 
rience, a supplementary article was entered into in October, 1836, and 
this was signed by the 391 members then remaining: 

"Whereas, the Harmony Society, eonsisting of George Rapp and many oth- 
ers, now establislied in the town of Ecouomy, in Keaver county, Pennsylvania. 
did, on the 9th of March, 1827, enter into certain articles of association of 
which the sixth in number is as follows, viz.: 

" 'And it wonld so happen as above mentioned, that any of the imder- 
signed should violate his or their agreement, and would or conld not submit 
to the laws and régulations of the ctiurch or community, and for that or any 
other cause should witlidraw from the association, then the said George Kapp 
and' his associâtes agrée to refund to liim or theni the value of ail such prop- 
erty as he or they may hâve brought into the community, in compliance with 
the flrst article of this agreement, the said value to be refunded wlthout in- 
terest in one, two or three annual installments, as the said George Kapp and 
his associâtes shall détermine. 

" 'And if any person or persons so withdrawing themselves were poor, and 
brought nothing into the community, yet if they départ openly and regularly, 
they shall receive a donation of money, according to the length of their stay 
and to their conduct, and to such amount as their necessities may require in 
the judgment of the superintendeuts of the association.' 

"And whereas, the provisions of the said sixth article, though assented to 
at the time, manifestly départ from the great principle of a community of 
goods and may tend to foster and perpetuate a feeling of inequality at vari- 
ance \vith the true spirit and ob,iects of the association ; 

"And whereas, the principle of resioration of property, besides its pernicioua 
tendency, is one which cannot now be enforced with uniformity and fairuess, 
Inasmuch as the members of the association in the year 1818, under a solemn 
conviction of the truth of what is above recited, did destroy ail record and 
mémorial of the respective contributions up to that time ; 

"And whereas, continued happiness and prosperity of the association, and a 
more intimate knowledge of each other hâve renioved from the minds of ail 
members the least appréhension of injustice and bad faith : 

"Now, therefore, be it known by thèse présents, that we, the nndersigned, 
with a view to carry ont fuUy the great principles of our union, and In con- 
sidération of the beneflts to be derlved therefrom, do hereby solemnly enter 
into covenants, and agrée with each other as foUows: 

"First The said sixth article is entirely annuUed and made void, as if it 
had never existed; ail others remain in full force as heretofore. 
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"Second. Ail tlie property of the soeiety, real, Personal or mixed. in law 
or In equity, and howsoever contrlbuted or acquired, shall be deemed now 
and forever joint and indivisible stock. Each Individual is to be considered 
to bave flnally and irrevocably parted vvith ail his former contributions, vvbeth- 
er in land, goods, nioney or labor; and the same rule shall apply to ail 
future contributions whatever they may be. 

"Thlrd. Should any individual withdraw from the soeiety, or départ thls 
life, neither he, in the one case, nor his représentatives in the other, shall be 
entitled to deniand an account of sald contributions, whether in land. goods, 
nioney or labor, or to olaim anytliiiig from the soeiety as matter of right. But 
it shall be left altogether to the discrétion of the superintendent to décide 
rs'hether any, and if any, wliat allowance shall be niade to such member or 
his représentatives as a donation. 

"Invoking the blesslng of God on thls sacrifice of ail narrow and selfish 
feelings to the true purposes of the association and to the advancement of 
our own permanent prosperity, we hâve signed the foregoing instrument, and 
afïixed hereunto our respective seals, at Econoniy, this 21st day of October, 
1836. l Signed by 391 members.]" 

Ail the foregoing writings were signed by George Rapp on a com- 
mon footing with the other members, and they would be of great, per- 
haps of conclusive, weight in determining by what title the soeiety held 
its property, and incidentally what interest (if any) Rapp had therein. 
To some extent also they hâve a bearing on the interest of the plain- 
tiffs, although their interest is more decisively affected by other con- 
sidérations, to be referred to immediately. Rapp died August 7, 1847, 
intestate, leaving to survive him as his sole heirs and next of kin a 
daughter Rosina (who died in 1849, intestate, unmarried, and without 
issue), and a granddaughter, Gertrude Rapp, the only daughter of a 
deceased son, John Rapp, who thus succeeded (on Rosina's death) to 
ail her grandfather's rights of property. Gertrude was a member of 
the soeiety, and on August 14, 1847, she joined the other members in 
signing another set of articles : 

"Articles of Association of the Harmony Society, Entered 14th of August, 
1847. 

"Whereas. by the decree of God, the vénérable patriarch and much-beloved 
founder and leader of the Harmony Society, George Rapp, has departed thls 
life, whereby its members are deprived of bis Christian fellovi^ship and re- 
llgious ministry, and of his superlntendence in their temporal afCairs, and 
whereas, in conséquence of this deeply afflicting dispensation it has become 
necessary to the good order and well-belng of the association that some plan 
should be agreed upon to regulate its future affalrs, promote its général wel- 
fare, and préserve and nialutain it upon its original basis : 

''Therefore, be it known to ail whom it may concern, that we the under- 
slgned, surviving and remaiiiing members of the Harmony Society, and con- 
stituting the same, do severally and distinctly, each for himself, covenant. 
grant and agrée to and with ail the others thereof, and with those who shall 
hereafter become members, as follows: That is to say. 

"article 1. We do hereby solemnly recognize, re-establish and continue the 
articles of our association (ihe sixth section excepted) entered Into at Economy 
on the 9th day of Jlarch, A. D. 1827, in the présence of John H. Hopklns and 
Charles L. Voltz, and the supplément thereto, adopted at the same place on 
the 31st day of October, A. D. 1836, in the présence of Charles L. Voltz and 
William P. Baum, except so far as the same are affected by the death of the 
sald George Rapp, or herelnafter altered or modified, and to this extent we 
déclare the sald articles to remain in full force. 

"Art 2. We hereby ordain and establish a Board of Elders, whlch shall 
conslst of nlne members of the Harmony Society and their successors, to be 
chosen as herelnafter provl'ded: John Stahl, John Schnabel, Adam Nach- 
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trîeb, Matthew Scholle, Joseph Hoerte, John Eberle, Eomulus L. Baker, Jacol> 
Henricl, Jonathan Lenz shall be the flrst board. 

"Art. 3. The board of elders shall hâve and exercise the following povv- 
ers, to wit: First. To regulate and manage exclusively the internai temporal 
poncerns of the Harmony Society; to appoint and remove superintendents iu 
the several departments of industry; to make régulations and give orders 
In relation to their business opérations, and generally to take care that the 
members perform the duties assigned to them. Second. To détermine ail dis- 
putes and mlsunderstanclings amongst the members of the society ; to ad^dse 
if necessary, reprove any member who may be in fault or found delinquent 
in his duty. Third. To admit new members Into the society and to expel 
them therefrom. New members when admitted shall subscribe this agree- 
ment as the évidence of their membership, and of tbe rights acquired by, 
and the duties imposed upon them. Fourth. To establish régulations for the 
maintenance and improvement of the morals of the society and for the in- 
struction of its members. Flfth. To appoint one or more of its members 
spiritual leaders and Instructors with such authority in relation to ohurch 
discipline as shall be conferred by the board. Sixth. To remove from oflBce 
any members of the board of elders and to déclare his seat vacated; also 
to remove from office elther or both of the trustées hereinafter appointed for 
the management of the external affalrs and their successors in office. Seventh. 
To fill ail vacancies in the board of elders occasioned by the death, résigna- 
tion or removal from office of any of its members and their successors, and 
.so as often as a vacancy shall occur, to fill ail vacancies In the office of 
trustée, when either or both of the trustées or their successors shall die, 
resign his office or be removed from the same, and so often as a vacancy shall 
occur. Eighth. The concurrence of six members of the board of elders shall 
be deemed the act of the board and a légal exercise of any of the powers here- 
inbefore conferred on the said board. Ninth. A record book shall be kept 
in which the board of elders shall enter ail proceedings that they shall con- 
sider of sufficient importance to be preserved. In ail controversies, judicial 
or otherwise, in which the society or any of its members may be a part, such 
record shall be full and absolute évidence of the facts and proceedings there- 
in contained, and the affirmation of any elder shall be compétent évidence of 
the identity of the said record. 

"Art. 4. We do further ordain and establish a Board of Trustées for the 
exclusive management of the external business and affairs of the society, 
which board shall consist of two persons, who shall be members of the board 
of elders, and their successors who shall be appointed as hereinbefore pro- 
vided. Romulus L. Baker and Jacob Henrici shall be the flrst board of trus- 
tées. 

"Art. 5. The said trustées shall jointly and severally hâve and exercise the 
powers following, to wit: First. In their own names or that of elther of them, 
or otherwise, to purchase and sell, deal, barter, exchange and traffic, make 
ail contracta and bargains in the prosecution of the business, to invest the 
funds in stocks and other securities, and make transfers and assignments, 
to collect debts, receive and pay out moueys, settle claims, compromise dis- 
putes, institute légal proceedings, appoint and dismiss agents, clerks and at- 
torneys in fact, and at law, and generally to transact ail the external business 
and affairs of the society. Second. To make donations to seceding and ex- 
cluded members and to the représentatives of those who are deceased, and 
for such benevolent and charitable purposes as they may deem prudent and 
fit. Third. The said trustées shall hâve power jointly to purchase real es- 
tate in their own names and also in their joint names, to grant, bargain. 
sell and convey ail or any of the lands and tenements now or hereaf ter owned 
by or belonging to the said society, and for this purpose to exécute deeds of 
conveyance in fee simple or otherwise in their joint names, but the proceeds 
of ail such sales shall be held in trust for the society. Fourth. For the pur- 
pose of providing an effectuai and convenient remedy In law for ail injuries 
to the property of the society, real and Personal, by trespass, ouster, deten^ 
tion, conversion or otherwise. The said trustées are hereby invested with 
the rights of possession, entry and of action in their own names as fully and 
to ail intents and purposes as do and may exist in the said society, and to 
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effectuate this object more completely and in considération thereof we grant 
and transfer to tlie said trustées ail such tltle and interest in the said prop- 
erty as sliall be neeessary tàerefor. Tlie proeeeds of ail suits to be brought 
nliall be in trust for the soeiety. Fiftli. The powers hereby vested in the 
said trustées shall extend to and embrace ail the property of sald soeiety, real, 
Personal or mixed, whether standing, or held in the name of the late Fred- 
erick Rapp, or said George Rapp, or in any other name or form whatsoever. 

"Art. 6. It Is hereby distluctly and absolutely declared and provlded that 
ail the property, real, Personal and mixed, whlch now or hereafter shall be 
held or acquired by any trustée or trustées or persons under them, is and 
shall be deemed the conimon property of said soeiety, and eacli trustée now 
or hereafter appointed hereby disclaims ail Personal interest in the présent 
resources and future earnlngs of the soeiety, other than that of a member 
thereof, according to the articles of association hereby re-establlshed and con- 
tlnued, and according to the présent agreement. 

"In witness whereof, we, the undersigned members of the Ilarmony So- 
ciety, who constitute the said association, hâve to thèse articles exeeuted in 
English and German, hereunto set our hands and seals at Economy, in Beaver 
county, thls 12th day of August, A. D. 1847. 

"Read over to and slgned and sealed by the several persons whose names 
are subscribed in the présence of us. W. P. Baum and Others." 

[Duly acknowledged and recorded.] 

So far as appears, no other papers were exeeuted by the members 
of the soeiety during Gertrude Rapp's lifetime. 3f her grandfather 
George Rapp at the time of his death owned any interest whatever, 
présent or future, vested or contingent, in real or personal property, 
such interest passed in full to her by the intestate laws of Pennsylvania 
(after Rosina's death) and it was capable of transfer by the foregoing 
instrument of August, 1847. If that instrument did transfer it, the 
soeiety thereby became the owner of George Rapp's interest; but, if 
for any reason his interest was not transferred by the articles of 1847, 
it continued to belong to Gertrude Rapp, and would inevitably pass at 
her death either by will or by the intestate law of the state. She de- 
cided to make a will, giving as her reason the existence of rumors 
''that some persons representing themselves to be the heirs of said 
George Rapp, niy grandfather, now make claim to an estàte of which 
they allège he died seised and possessed" ; and accordingly on Deceni- 
ber 2, 1885, she exeeuted the following testamentary instrument : 

"I, Gertrude Rapp, of Economy, Beaver county, state of Pennsylvania, 
daughter of John Rapp, who died at Ilarmony, Butler county, state afore- 
sald, and who was the son of George Rapp the founder of the Harmony So- 
ciety, belng of Sound and disposlng mind, memory and understanding, do dé- 
clare, will and direct as follows : 

"I am a member of the Harmony Society approving of and devoted to its 
principles, both in spiritual and religions matters, as taught by its founders 
and members, and in temporal matters, its community of property, and man- 
agement of its afCairs, and therefore do not claim a separate and undivided 
interest in or rlght to any part of the property, real or Personal, of the said 
Society, believiug that ail rights and property of any and every kind that 
at any time belonged to my grandfather George Eapp, and my father John 
Rapp, my mother, Joanna Rapp, or any others who were members of the 
Ilarmony Soeiety became and is the property of and belongs to said soeiety 
as such by vlrtue of the intentions, wishes, acts, transfers and contracts of 
them the said George Rapp, John Rapp, Roslna Rapp, and the others who 
were members of the said soeiety, and tliat therefore no part of the same 
descended, or came or was intended by them to descend or corne to their 
ehildren or descendants, or those who as collatéral relatives might under other 
circumstances represent them or their heirs. But it having been rumored 
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that some persons represeuting theiiiselves to be tlie lieirs of saii! George 
Kapp, iny grandfatlier, now make daim to an estate of which they allège lie 
(lied seised and pos.sessed, and I being hls only graudclilld, aud direct de- 
scendant and représentative (my father John I{ai)p, and my aunt Rosina 
Rapp being the only cliildren of said George Kapp, and sbe tlie said Rosiua 
liaving died unniarried and withont issue, and my father John Rapp having 
died leaving to survive him his widow, Joanna Itapp, niy mother, now also 
dead, and niyself, his only chlld) and therefore entitled to and owner of auy 
and ail property or estate of which the said George Rapp may liave died 
seised or possessed, and which for any reason was not or is not fully and 
legally vested in and belonging to the Harniony Society, and intending and 
desiring hereby to dispose of any and ail property, real or Personal, whereso- 
ever the sanie may be found or situated of which I may die seised or 
possessed, or which I might at my decease be in any way entitled, from 
whatever source the sanie may be derived, do niake and publish this niy last 
will and testament, in référence thereto, that is to say : I give, bequeath and 
devise, to the Harmony Society at Economy, Penusylvania, of which Society 
Jacob Henrici and Jonathan Lenz are the présent trustées, any and ail es- 
tate, rights and property of every kind real and Personal, of which I may 
die seised or possessed, or to which I may then be in any way entitled, for 
the use and benefit of said society, in the manner and accordiug to the arti- 
cles of association or the compact existing between the members of said so- 
ciety, forever. My will and désire being that any and ail the estate I may 
hâve or leave at my decease shall go to and be enjoyed by those who are 
the members of the said Harmony Society aud who survive me, and be for 
their joint and eommon use and benefit, and that of their heirs and assigus 
forever. 

"And lastly, I do hereby nominate, constitute and appoint Jacob Henrici 
and Jonathan Lenz, of JJcouomy, and members aud trustées of said Har- 
mony Society, to he the executors of this my last will aud testament, with 
full power to do, exécute and perform any and ail acts, matters and thiugs 
,necessary in carrying out and administering what estate I may leave accord- 
ing to the ternis hereof. 

"In witness whereof, and that tlie foregoing is my last will and testament, 
I liave hereunto snliscribed my liand and seal this second day of December, 
A, D. eighteen huudred and eighty-five. 

"[Duly wituessed.J Gertrude Rapp. fSeal.]" 

She died in 1889, unmarried and without issue, and the foregoing- 
will was duly proved in Beaver county. 

We complète the record by stating what took place after her death. 
About a year afterwards, 45 persons, declaring themselves to be "the 
surviving and présent members of the Harmony Society at Economy 
aforesaid and ail the présent members of said society," executed the 
following agreement on iVpril 30, 1890: 

"Agreement, Ratification an;^ Confirmation of and by the Members of. the 
Harmony Society, at l'^iconomy, Beaver County, Ta. Kecorded July Slst, 
1890, Ueed Book 125, l'age 415, Beaver County. 

"Wlioreas, after the death of George Kapp, the founder and leader of the 
Harniony Society, to wit: On the 12th day of August, A. D. 1847. AU the 
then members of the said society, by articles and a compact in writing of 
that date, duly executed in Economy, in the county of Beaver, state of Penu- 
sylvania, in the présence of William P. Baum, Francis Le Goulan and Andrew 
Bimber, and subsequently recorded in the office for recording deeds, in and 
for the county of Beaver, in Deed Book vol. 25, page 121, etc., adopted and 
established a System and plan for the régulations and government of the so- 
ciety, the management of their internai afCairs, as also for the management 
and transaction of their external affairs, and business in and by which arti- 
cles John Sehnabel (and 8 others) were appointed and constituted the first 
board of elders therein established ; and Romulus L. Baker and Jacob Hen- 
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ricl, two meuibers of the society and of the board of elders, aforesaid, were 
ttierein appointed and constituted the niembers of the board of trustées of 
said society; provlded for and establlshed, which board of elders as thus 
constituted, and their successors, duly appointed, under the authority and in 
the manner therein granted and provlded, hâve managed the internai tem- 
poral affairs of the society as therein directed until the présent tinie, the 
présent board of elders being constituted and consisting of Jacob Henrici 
(and 8 others; ; and Roniulus L. Baker and Jacob Henrici, the trustées afore- 
said, and their successors, were in and by said articles authorized and em- 
powered, joiutly and severally in their ovi'n names, or that of elther of them, 
to niake ail contracts, purchase and sell, invest the funds of the society, col- 
lect debts, receive and pay moueys, compromise and settle claims aud dis- 
putes, appoint and discharge attorneys in fact and at law, institute and con- 
duct légal proceediugs and generally to manage and transact ail the external 
business and affairs of the society, to make donations to withdrawing mem- 
bers and for charitable purposes, etc. Also jointly in their own names to 
purchase real estate and in their joint names to grant, bargain, sell and con- 
vey ail or any of the lands, tenements and real estate then or thereafter 
owned or belonging to the society, and for this purpose to exécute deeds of 
couveyanee in tee simple or otherwise, in their joint names, etc., as by réf- 
érence to said articles recorded as aforesaid vi'ill more fully appear ; 

"And vrhereas, Ronmlus L. Baker and Jacob Henrici accepted said trust, 
aeted as trustées of said Harmony Society, managing and transacting their 
business and affairs under the authority aforesaid, until the death of the 
said Romulus L. Baker, on the llth day of January, 1868, vvhereupou in pur- 
suance of the authority conferred by and according to the terms and provi- 
sions of said articles recorded as aforesaid, Jonathan Lenz, a member of said 
society, aud of the board of elders, aforesaid, was duly appointed and con- 
stituted a member of the board of trustées, to fill the vacancy occasioued by 
the death of said Romulus L. Baker, and thereafter the external business 
and affairs thereof were managed and conducted and transacted by the said 
Jacob Henrici and Jonathan Lenz as trustées, the sa me being managed, con- 
ducted and transacted under and in accordance with the authority given and 
conferred by the articles aforesaid until the death of said Jonathan Lenz, 
on the 21st day of January, 1890, whereupon the board of elders, consisting 
of the members last hereinbefore named and mentioned as constituting said 
board, in pursuance of the authority and direction of the articles aforesaid, 
appointed and constituted Ernest Woelfel (also a member of said society and 
of said board of elders) a trustée, to flll the vacancy thus occasioued in the 
said board of trustées, and the said Jacob Henrici and Ernest Woelfel hâve 
since that time conducted and transacted the business and affairs of the so- 
ciety according to the ternis and provisions of the articles aforesaid ; 

"And whereas, more than forty years hâve elapsed since the exécution of 
the articles and compact aforesaid, adopting and establishing the System and 
plan for the régulation of the government of the internai affairs of the so- 
ciety, and the management, control and transaction of the external business 
aud affairs thereof, and many changes hâve taken place in the membership 
of the society, most of the then members having since died, and others em- 
bracing part of the undersigned having been adoiitted and become members 
thereof in accordance with the terms and provisions of said articles, ail of 
thé members of the board of elders, except said Jacob Henrici, designated and 
appointed in the said articles, having died, as also their successors in said 
board, and ail of whom, as members of said board, managed the internai af- 
fairs of the society, as above recited, and two of those who hâve been mem- 
bers of the board of trustées, and actively engaged in the management and 
transaction of the external business of the society, under the authority of the 
articles aforesaid, either severally and in their own names as trustées, or 
jointly with their cotrustee, Jacob Henrici, still surviving, and in their joint 
names as such trustées, making contracts, purcliasing and selling Personal 
property, investing, collecting, receiving and paylng moneys of the society, 
settling claims, purchasing real estate, selling real estate of the society, exe- 
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cuting and delivering deeds, assignments, transfers and releases and gen- 
erally managing and transactlng ail the external business and affalrs of the 
Society, hâve also since died; 

"And whereas said society, and the undcrsigned, the présent members 
thereof, hâve received and enjoyed, and do now enjoy, the beneflts and ad- 
vantages resulting from the management and régulation of the internai affairs 
thereof by the board of elders as aforesaid, as also the beneflts and profit 
of the external business and afCalrs thereof, managed and trausacted by 
those who constituted the board of trustées as aforesaid, and it is deenied 
right and proper that we, the undersigned surviving niembers of the society, 
who entered into the articles and compact aforesaid, and the others who 
hâve since become members as aforesaid, should recognize, approvc and re- 
affirm said articles, and approve and confirm what bas been done for and ou 
bebalf of the society, under and in pursuance thereof : 

"Now, therefore, be it known to ail whoni it may coucera, that we, the 
undersigned, the surviving and présent members of the Harmony Society, at 
Bconomy, aforesaid, and ail the présent niembers of said society, do sev- 
erally, and each for himself or herself, covenant, grant and agi'ee to and 
with the others, and each and ail the other members aforesaid, and slguers 
hereof and with those who shall hereafter become and be members as foi- 
lows, that is to say: 

"First. We do hei-eliy solemnly recognize, approve, reafflrm and continue 
the articles of agreement and compîict of our association entered into at 
Economy, on the ]2th day of August, 1847, and recorded in the recorder's 
office of Beaver connty, and set forth in the prearable hereto and déclare the 
same to be in full force, as a whole and ail parts thereof, including the agree- 
ments and compacts mentioned and designated in the iirst article thereof, as 
fuliy and to the same exteut as said mentioned agreements were recognized 
and established by said first article. 

"Second. We do hereby approve and confirm any and ail acts, matters and 
things done and trnnsacted by the board of elders of the Harmony Society, 
as the same was from time to time constituted, sinoe the date of the articles 
aforesaid, establishing said board, and we hereby ratify and conflrnj tlie ap- 
yiointment of the présent board of elders, to wit : Jacob Henrici (and 8 
others). 

"Third. We do also hereby approve, ratify and conflrni ail acts, matters and 
things done, trausacted and performed by the board of trustées of the Har- 
mony Society, constituted first of Romulus L. Baker and Jacob Henrici, un- 
til January llth, 1808; afterwards, and from that date until January 21st, 
ISOO, of Jacob Henrici and Jonathan Lenz, and since the last-mentioned date, 
of Jacob Henrici and Krnest Woelfel, hereby ratifying, conflrming, holding, 
ileclaring as good and effectuai in law and in eguity, ail acts, matters and 
things done, transacted and performed by each and ail of said trustées in 
the ))urehase and sale of personal property, and in the makiug of contracts,. 
investinent of funds, purchase, sale and transfer of stocks, bonds and other 
securities, loaning or borrowing money, collection and payment of moneys,. 
settlement or compromise of claims or disputes, in the institution and prose- 
cution of légal proceedings, in the employment and discharge of attorneys in 
fact and at law, in the making of donations, in the purchase of real estate, 
in the sale thereof, in the exécution and delivery of deeds, conveyances, trans- 
fers and assignments, whether of and pertaiuing to real or Personal estate. 
in the exécution or delivery of notes or obligations of any kind, and generally 
ail acts hereto fore done by said trustées, in the conducting, managing and 
transactlng of the business of the society, and whether done by said trustée 
or either of them, severally and In his own name as trustée, or jointly in 
the Joint names of himself and his cotrustee. 

"Fourth. We do also hereby ratify, approve and confirm the acts of the 
board of elders in the appointment of Ernest Woelfel, as cotrustee with Jacob 
Henrici, and déclare said Jacob Henrici and Ernest Woelfel, the présent board 
of trustées, authorized and empowered to do, perform and transact any and 
ail business of the society, and to the full exteut of the powers and authorl- 
ties mentioned and designated in and couferred on the board of trustées, in 
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and by the articles hereinbefore mentioned, made and entered Into August 
12th, 1847, and recorded as aforesaid. 

"In witness whereof we hâve hereunto set our hands and seals this 30th 
day of April, A. D. 1890." 

[Duly slgned and acknowledged.] 

Two years later, in December, 1892, a supplementary article was 
executed by 37 persons declaring themselves to be "the présent mem- 
bers of this society and association," and declaring also that "no other 
person or persons than those above named is a member thereof": 

"Whereas, the underslgned, being ail the members of the Harmony Society, 
at Economy, Beaver county, state of Pennsylvania, deem it proper and dé- 
sirable that there be some sultable, proper and certain évidence of member- 
ship in said society, and that the rights and powers of the trustées of said 
Society should be more clearly defined and understood : 

"Now, therefore, while we do hereby ratlfy and conflrm the articles of agree- 
ment and compacts of our association entered into at Economy on the 12th 
day of August, 1847, and those of April ■'ÎOth, 1890, confirmatory of the former 
and ratifying the acts of the boards of elders and boards of trustées, both of 
whieh articles of agreement are recorded in the recorder's otiîce of Beaver 
oounty, and are hereby reaffirmed, we and each of us, présent members of 
the said Harmony Society, do hereby state and déclare that this déclaration, 
agreement and grant of power is, and is to be taken and considered as sup- 
plementary to the agreements, compacts and articles above mentioned, to wit: 

"First. The présent members of this society and association are Jacob 
Henrici (and .^G others), and no other person or persons than those above 
named is a member thereof, and that for the future it is agreed that before 
any person can become a member of the Harmony Society, he or she shall 
sign or make bis or her mark to his or her name on the roll of membershlp, 
whieh shall always be kept in the record book oï the society, which book was 
estabhshed by the aforesaid agreement of 1847, and is the same in which are 
entered copies of said articles above mentioned ; and shall also sign a written 
agreement in said book binding himself or herself to the observance and per- 
formance of ail and singular the déclarations, stipulations and agreements of 
the members of the society as contained in the several written articles, and 
the book aforesaid containing said roll of membershlp shall be the sole and 
exclusive proof of membershlp in the society. 

"Second. It Is hereby declared and agreed that the présent board of elders 
of said society are Jacob Henrici (and 8 others), and the présent board of 
trustées of said society are Jacob Henrici and John S. Duss. And we do here- 
by grant and asslgn to said trustées and their successors, and do hereby 
agrée and déclare tiiat the légal title to any and ail the property, real and Per- 
sonal, owned or possessed by said society, wherever the same is situated or 
found, is, and is to be taken and considered as fuUy vested in the said trus- 
tées, .lacob Henrici and John S. Duss, above named, and held by them in 
trust for the society, but with fuU and complète power and authority in said 
trustées, their survivors and successors, at such time or times as they may 
deem advisable and for the best interests of the society to sell and dispose 
of the same, or any part or parcel of the same, and for this purpose to make 
assignments or bills of sale of said property, Personal estate and to exécute 
and deliver deeds in fee simple, or for any less estate, for any or ail said real 
estate thus sold. This detilaration and power to apply to and embrace any 
and ail lands wherever situated now or hereafter belonging to said Harmony 
Society, or held in trust for said society, the title of which may be, or stand, 
fti the name of Frederick Rapp, or George Rapp, or of R. L. Baker atid Jacob 
Henrici, trustées ; Jacob Henrici and Jonathan Lenz, trustées ; Jacob Henrici 
and Ernest Woelfel, trustées; Jacob Henrici and John D. Duss, trustées, or 
any or either of them and their successors, and any board of trustées hereafter 
appointed. 

"Third. To remove any possible doubt or misunderstanding as to their right 
and power in référence thereto, we hereby give and grant to said trustées 
iibove named, Jacob Henrici and John S. Duss, and to either of them and 
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their survîvors and siiccessors, full power from tlnie to time, aud at such tiiiks 
as they, or elther of tliem niay deem for the true interest of the society to 
borrow such sum or sums of money for such length of time, at such rates of 
interest and iipoii such other terms as the said trustées, or either of theni or 
their survivors or successors may deem advisable; and jointly or severally 
to give notes, bills of exchange, bonds, due bllls or other évidence of debt 
therefor, aud to seeure sucli loan or loans of money, bonds, notes, due bills or 
other évidences of debt by pledge or assignment of any stocks, bonds, or other 
Personal property of any kind novv belonging, or that may hereafter belong 
to said society, and by mortgage or mortgages npon, or deeds of trust of, ali 
or any part of the real estate and leaseholds of real property, whlch said 
society now own or iiossess, or hereafter may owri or possess, and for this 
p*irpose the said trustées above named, or either of theui, their survivors or 
successors, shall hâve full povver and authority to make, exécute and deliver 
any and ail such instruments and conveyances as may in their judgnient be 
reasonably neeessary to enable them, or either of theni, to carry the fore- 
going jiowers into full efCect. 

"And in the exécution of any instruments or conveyauccs in writing or other- 
wise that may be or so become reasonably neeessary in the exercise or ex- 
écution of any of the powers hereinbefore granted, either of said trustées, 
their survivors or successors, may exécute the same, and for tliat purpose 
may sign the joint names of said trustées, as in the following form: •.lacob 
Ilenrici and John S. Duss, trustées,' or 'Henricl and Duss, trustées,' by (uame 
of trustée executing) 'trustée.' 

"In witness whereof , we hâve hereunto set out hands and seals this 

day of December, A. D. 1892." 

A further supplementary article vvas executed on Febrnary 15, 1897, 
by tîïe 10 persons Avho were then "ail the members of and constituting 
the Harmony Society"; . 

"Entered Feh. 15th, 1897. 
"Supplementary Articles of Association of the Ilarniony Society. 

"Whereas, since 1847 the board of trustées of the Harmony Society bas con- 
sisted of two members. and for some tiuie past John S. Duss has been senior 
trustée and Gottlieb Heitbmueller has been junior trustée; and 

"Whereas, the said Gottlieb lîeithnnieller died on the lOth day of February, 
A. P. 1K97, leaving the said John S. Duss as sole surviving trustée : 

"No\v, we, the undersigned, being ail the members of and constituting the 
Harmony Society, do hereby ratify and confirra our articles of association, 
dated August 12th, 1847, aud also those dated April 30th, 1890, and those 
dated December 21 st, 1892, except that from this date our board of trustées 
shall consist of one member only, and to the said sole trustée for the time 
being we do hereby give, grant, convey and confer each and every power, 
privilège, right and discrétion, and also ail the property. real, Personal and 
mixed, heretofore given, granted, conveyed to or conferred upon the said 
board of trustées, or either or both of the said trustées, by tlie said recited 
agreements of 1847 and 1890 and 1892, of wbich in any way whatever may 
liave been ohtained, or procured, or purcliased by the said trustées, or elther 
of them, while actiiig in such capacity ; such sole trustée shall, however, and he 
does by the aeceptance of the oHice of trustée, assmne the duties, trusts and obli- 
gations imposed tipon tlie said board of trustées by the said recited agreements. 

"And \Ve do liereby nomlnate and appoint John S. Duss, our présent senior 
trustée, to be such sole trustée. 

"In witness whereof, we hâve hereunto set our hands and seals this 13tli 
day of Fel)ruary, A. D. 1897." 

LDuly signed and acknowledged.] 

In April, 1903, only eight persons were left, and on the 16th of that 
month they signed the following additional articles : 

"Whereas, on the 30th day of April, A. D. 1890, the then members of the 
Harmony Society executed a certain article of agreement of ratification and 
confirmation, whereby they reaflfirmed and readopted the coutracts of niem- 
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bership theretofore existing between sald members, and which flxed the 
rights aud dutles and obligations of the several members of tlie said soeiety; 
and also ratifying and conflrmiug each and every aet, matter and thing whicb 
had been done and tiansacted for aud on behalf of the said soeiety by its 
board of elders and by its board of trustées, as the said several boards had 
from time to time been eonstituted prior to the said 30th day of April, 1890, 
which said article of agreement is reeorded in the office for recording deeds, 
etc., in and for the covnity of Beaver. In Deed Booli Vol. 125, page 415 ; and 

"Whereas, subsequently, to wit, on the 13th day of February, A. D. 18&7, by 
reason of divers changes in membership and the deaths of divers membere, 
it became advlsable to modify said articles of agreement .so that the powers, 
rights and dutles theretofore vested in and exercised and performed by the 
board of trustées shonld be vested in a sole trustée, and John S. Duss was 
duly declared that sole trustée ; aud 

"Whereas, sinee the exécution of the sald articles of ratification and con- 
firmation on the 30th day of April, A. D. 1S90, the sald Ilarraony Society 
bas been Involved in long and serious lltigatlon, which has terniinated uuder 
a decree of the Suprême Court of the United States in a manner favorable to 
and upholding the rights of the said soeiety, aud durlng that period, by rea- 
son of said lltigatlon and otherwise, it has beeu necessary for the trustées 
and trustée to negotiate divers sales of property, real and Personal, and pur- 
chases thereof, and to borrow divers sunis of money and make payment there- 
of, and to make settlements with divers parties sustaiulng business relations 
with said soeiety ; and 

"Whereas, by reason of death, the membership of said soeiety has been 
redueed to eight members, viz., Karollne Molt, Katherine Nagel, Jolianna Her- 
mansdoerfer, Christina Hall. Barbara Bosch, Franz GlUman, John S. Duss 
and Susie O. Duss, wherefore it has become advlsable to further alter and 
add to the said articles of agreement ; and 

"Whereas, there has been read over and fuUy explained to the Harmouy 
Society, and each of its members, the accounts of the said John S. Duss, as 
trustée, from the time of his appointment to this date, said accounts show- 
Ing on their face ail the money and property acquired b.y said Duss, as ti'ustee, 
and ail the moneys and property by liim paid out, sold or conveyed, and tlie 
purposes for which, in each instance, the sanie were sold, paid out and con- 
veyed ; and there has also been explained and made fully known to us the 
présent financial condition of the said soeiety and what its assets and prop- 
erty consists of, and what its debts and liabilities are: 

"Now therefore, be it knowTi to whom it may concern, that wo, the under- 
signed and survlving and présent members of the Harmony Society, do sev- 
erally, and each for hiniself or herself, eovenant, grant and agrée to and with 
the others, and each and ail of the others as aforesaid, and signers hereof, 
and with those who shall become members hereafter, as follows: 

"First. We hereby expressly aflirm and déclare the existence of the Har- 
mony Society as a soeiety. 

"Second. We do hereby approve, ratify and conflrm each aud ail of the 
several articles of agreement and compacts heretofore executed by the mem- 
bers of the Harmony Soeiety, including that executed on the 13th day of 
February, 1897, excepting the sixth clause of the article of agreement ex- 
ecuted on the 9th day of March, A. D. 1827 (the said sixth clause Uavlng 
been annuUed and abrogated by an agreement executed on the Slst day ot 
Oetober, 1836), and we do déclare that the said several agreements (except- 
ing the said sixth clause) are in full force and effect, and constitute the con- 
traet of membership, by which the several rights, duties and obligations of 
the members of our soeiety are to be determined, except in so far as the said 
articles are hereinafter modifled. 

"Third. We do hereb,y approve, ratify and confirm any and ail acts, mat- 
ters and things done and transacted by the board of elders, as the same has 
been eonstituted prior to the date hereof, whether the said board has at any 
time consisted of the entire number of members flxed by the several articles 
of agreement herelnabove ratified and conflrmed, or of a less number. 

"Fourth. We do hereby approve, ratify and confirm each and ail of the aets, 
matters and things done, transacted and performed by the board of trustées, 
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as the same wâs constituted prior to the ISth day of February, 1897, and as 
the same has been constituted since that date, consisting of John S. Duss, as 
sole trustée, and includlng hereln ail matters direetly and Indlrectly connected 
witli the litigatlon of the soclety ; the settlement of clalms against the So- 
ciety ; the adjustment and settlement of its several liabillties growlng out of 
any business transaction or business enterprises in which the soeiety has, at 
any time, been interested. And we further ratlfy, approve and conflrm in 
every respect ail the items and the whole of the said aeconnts of the said 
John S. Duss, trustée, and each and every act of his in référence to the assets, 
property and business of the soeiety. 

"Fifth. From and after the exécution hereof, the board of elders of the 
Harmony Society shall eonsist of two members and their successors, chosen 
in the manner provided by the articles of agreement hereinbefore ratified and 
approved, and from and after the date hereof the said board of elders shall 
be John S. Duss and Franz Gillman. 

"In wltness whereof, we hâve hereunto set our hands and seals this 16th 
day of Aprll, A. D. IWX as members of and constltuting said Harmony So- 
ciety, and also as the members of and constltuting the board of elders of said 
soeiety." 

[Duly signed and acUnowledged.] 

In May, 1903, four persons remained, and they appointed Susie C. 
Duss as sole trustée : 

"Ap]iointment of Susie C. Duss as sole trustée of the Harmony Society, en- 
tered May 18, 1903, in Article Bock 17, page 497. 

"Whereas, on the 12th day of May, A. D. 1908, John S. Duss, sole trustée 
of the Harmony Soeiety. at Economy, did resigu his trust, which résignation 
was duly accepted, lie liaving the same day withdrawn from fellowship in 
said soeiety where upon due considération, and in pursuance of the power 
in them vested, the board of elders did constitute and appoint Susie C. Du3S 
the suecessor in trust of tlie said John S. Duss, as sole trustée of the said 
tbe Harmony Society, at Economy, and It is proper that suiîicient évidence of 
sucli appolntment, and of the acceptance of the trust thereunder, be entered 
of record in the office of the recorder of deeds In and for said county of 
Beaver, in which county most of the lands of the said soeiety are situate, and 
in such other places as tlie business of said soeiety may require : 

"Now therefore, It is hereby witnessed that Franz Gillman and Susie C. 
Duss, the now members of the board of elders of the Harmony Society, in 
pursuance of the power in them vested by and under the several agreements 
and contracts existing between the members of the said soeiety, do hereby 
malje, constitute and appoint Susie C. Duss, a member of said soeiety, and of 
its board of elders, sole trustée of the said soeiety. 

"To hâve, hold and exercise ail the rights and powers conferred and to dis- 
charge and perform ail and singular tbe duties imposed upon and required of 
such sole trustée, in and by the sevei'al articles of association, and compacts 
of the members of said soeiety, as executed and adopted by them, and recorded 
in the recorder's office of Beaver county. 

"And Christina Schoeneman Bail and Barbara Borsch, who, with the said 
Franz Gillman and Susie C. Duss, are ail the now members of said soeiety, 
and constitute the same, do herel)y unité herein for the purpose of signifying 
their approval of the appolntment of the said Susie C. Duss as hereinbefore 
.set forth. 

"In witness wliereof we hâve hereunto set our liands and seals thls 12th day 
of May, A. D. 1903." 

[Duly signed.J 

And finally in December, 1905, the membership having been still 
further reduced by death, the following agreement was signed by 
Franz Gillman and Susie C. Duss, the two remaining members : 

"Whereas, the Harmony Society has been in existence for a period of about 
one hundred years, and the members thereof hâve been, and are now, nmtual- 
ly bound by the covenants and stipulations contained in certain instruments 
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in writing which hâve from time to tlme been executed, ratifled, adopted or 
accepted by the membersMp of the soclety and by the undersigned, who are 
ail the présent members of the said society, and do eonstltute the same ; and 

"Whereas, the undersigned believe it is no longer feasible to continue the 
society on the basis of the several contracts and agreemeuts under which it 
bas existed, and the parties thereto hâve determined by their mutual consent 
to dissolve said society and to cancel, annul, and make void ail the several 
contracts and covenants, whereby they now stand bound to each other as 
members of said society: 

"]\'ow, therefore, be it known that we, the undersigned, being the members 
of and constituting the Harmony Society, do hereby mutually covenaut, grant 
and agrée to and with each other as follows : 

"First. Bach and ail of the mutual bonds, covenants and obligations ex- 
Istlng between us by reason of ail and every the articles of agreement and 
compacts v?hich we hâve heretofore executed, reeognized, adopted or accepted, 
viz., the article of agreement executed Rt Harmony, Butler county, Pennsyl- 
vania, on the fifteenth day of February, :f905, the article of agreement executed 
at Harmony, in Posey county, Indiana, on the twentieth day of January, 
1821, the article of agreement executed at Economy, Beaver county, Peunsyl- 
vania, on the ninth day of March, 1827, the article of agreement executed at 
Economy aforesaid on the twenty-flrst day of October, 1838, the article of 
agreement executed at Economy aforesaid on the fourth day of August, 1847. 
the article of agreement executed at Economy aforesaid on the thirteenth day 
of April, 1890, the article of agreement executed at Economy aforesaid on the 
twentieth day of December, 1892, the article of agreement executed at Econ- 
omy aforesaid on the thirteenth day of February, 1897, the article of agree- 
ment executed at Economy aforesaid on the 16th day of April 1903 — and each 
and every article of agreement, covenant or compact mentioned or referred 
to in any and ail of the above mentioned articles of agreement, covenants and 
compacts, and thereby adopted, ratifled, deelared or accepted by us, or any of 
us, are hereby cancelléd, annulled, and from henceforth made void and of no 
effect, and each of the parties hereto doth hereby release, exonerate and dis- 
charge each and every of the parties hereto from any and ail obligations or 
requirements created, arising from or exlsting under the said covenants and 
agreements, or any of them. 

"Second. We hereby agrée to divlde the property and assets belonging to 
us, as the Harmony Society and as its members, into equal parts, one part 
for each of the parties hereto, and we do hereby déclare that such division 
bas been made by us at the time of the exécution hereof, and that each of u.<f 
bas received and taken unto himself, and into bis or her own several posses- 
sion a fuU and equal part of the said assets and property. 

"In witness whereof, we hâve hereunto set our hands and seals the 13th da^ 
of December, A. D. 1905." 

[Acknowledged.] 

Gillman was examined briefly as a witness, but he is not a party to 
the bill. 

At the risk of being tedious, we hâve thought it worth while to 
set forth thèse proceedings at length, because they disclose with much 
clearness the objects, the constitution, and (to some extent) the op- 
érations, of the society. Additional Hght, especially upon the society's 
opérations, may be obtained by examining the reports of several law- 
suits in which the community bas been involved. We shall not dwell 
upon them in détail, but it may be convenient to refer to them in 
passing. 

The first case is Schriber v. Rapp, 5 Watts (Pa.) 351, 30 Am. Dec. 
327, decided by the Suprême Court of Pennsylvania in October, 1836, 
The point decided appears in the syllabus : 

"An association by which each surrendered his property Into one common 
stock for the mutual benefit of ail, during their joint lives, with the right of 
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survivorship, reserving to each tlie privilège to secede at any time during liis 
life, is not prohlbited by law. And that right of sécession is not transmlssible 
to the Personal représentative of a party to such agreenient, so as to enable 
him to recover the property of bis intestate, so put iuto the eouimon stock." 

The agreements of 1805 and 1827 are considered by the court, and 
the testimony contains some référence to the business enterprises in 
which the society was then engaged. 

The next case is Nachtrieb v. Harmony Settlement, Fed. Cas. No. 
10,003, decided in 1855, in which Mr. Justice Grier, sitting at circuit, 
held that the plaintiff had been unjustly expelled from the society and 
was entitled to a proportionate share of the common property. The 
reporter lias a good deal to say concerning the history of the society, 
and the case is of interest for that reason, but the decree was reversed 
by the Suprême Court (Baker v. Nachtrieb, 60 U. S. [19 How.] 126, 
15 L. Ed. 528) on the ground that the defendant's unjust exclusion 
from the society had not been proved. In the opinion of the Suprême 
Court, the évidence showed that he had received a sum of money 
from the society as a donation, and had withdrawn and ceased to 
be a member. 

Then came Speidell v. Henrici, 15 Fed. 753, decided by the Circuit 
Court in 1883, in which the plaintiff sought to recover the value of 
his labor during a period of 12 years. But as the period had ended 
in 1831, when he gave up his membership and withdrew from fellow- 
ship, Judges McKennan and Acheson held that his lâches for 50 years 
had barred the claim, and in this conclusion the Suprême Court agreed. 
(1887), 120 U. S. 377, 7 Sup. Ct. 610, 30 L. Ed. 718. Twelve years 
later, in 1899, a bill was filed (Schwartz v. Duss [C. C] 93 Fed. 528) 
asking for a distribution of the society's assets among the persons 
legally entitled thereto; the plaintiffs claiming to be included in the 
number because they were heirs of persons who had formerly been 
members and had continued to be members until their voluntary with- 
drawal or death. Circuit Judge Acheson decided (to quote the syl- 
labus) : 

"Written agreements, slgned by the members of a voluntary society from 
time to time, which form the constitution of the society, and which provide 
for the comumnity of property, and that nelther a withdrawing member nor 
the reiiresentatives of eue deceased shall hâve any claim on the society or 
Its property ou account of the contributions of such member thereto, con- 
stitute valid contracts, and no claim so arising is euforceable so long as the 
society continued In existence." 

Holding that the society was still in existence in 1899, he dismissed 
the bill ; his decree being afterwards affirmed by the Court of Ap- 
peals (103 Fed. 561, 43 C. C. A. 323), and by the Suprême Court (187 
U. S. 8, 23 Sup. Ct. 4, 47 L. Ed. 53). And finally, in the case now 
before the court, Judge Orr has delivered a careful opinion reported 
in (D. C. )197 Fed. 401, in which he holds, inter alia, that: 

" * * ♦ The property was held under a joint tenancy with the right of 
survivorship, and hence the helrs of the founder (hâve) no standing to as- 
sert a dissolution of the society aud claim a share of its assets on the theory 
of a resulting trust." 

The opinions delivered in the foregoing cases take more or less note 
of the nature of the title by which the common property was held for 
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a century; but we do not feel obliged to examine that subject cÀisdy 
in the pending controversy. We think the dispute now before the 
court is controlled by other considérations, and we shall confine our- 
selves to thèse aspects of the subject; our opinion being that as the 
présent plaintiffs hâve failed to prove George Rapp's spécial relation 
to the society's property, and as they appear to hâve no title of any 
kiiid, the bill cannot be maintained. It is clear that their claim resta 
upon the proposition that they bave succeeded to some kind of prop- 
erty right that remained in George Rapp after he had taken his orig- 
inal art in organizing the society. And they are claiming under him 
as a "founder" in a spécial sensé — as the chief financial benefactor 
et a charity that has now ceased to exist. If we assume for the mo- 
ment that such a property right might exist in a "founder," even in 
the case of a society such as this — which both parties agrée was not 
a charity at ail — we are at once confronted with the failure of the 
plaintiffs to prove that the right did in fact exist. In other words, 
they bave not proved that he was in fact a "founder," except as he 
was a guide and leader. If we might indulge in conjecture, we should 
not think it unreasonable to suppose that George Rapp did contribute 
some money or other property to the infant enterprise ; but this would 
be conjecture merely, for no évidence of such a contribution is pre- 
sented, and the matter is therefore left unproved. The agreement of 
1836 recites that "ail record and mémorial of the respective contribu- 
tions up to" 1818 were deliberately destroyed, and this may account 
for the lack of évidence on the subject now under examination; but, 
however it be accounted for, the fact cannot be escaped that we bave 
no knowledge concerning George Rapp's financial contribution. In 
1804 while he was in Wiirtemberg he had "property" amounting to 
$800, but no one knows what became of it. It was suggested in argu- 
ment that he might hâve prepared for the projected enterprise by buy- 
ing land in Pennsylvania before his associâtes came over; no doubt 
this might bave happened, and it is also true that he may hâve had 
other resources; but there is no évidence that he made the purchase 
or had the additional means. It is easy to conjecture on either side of 
the question. For example, it may be equally reasonable to suppose 
that his prominence and leadership, conspicuous as they evidently 
were, may hâve been accepted by his associâtes as the équivalent of 
a money contribution ; guidance, temporal and spiritual, was certainly 
as much needed as money ; but of course there is no évidence on this 
point either, and we only suggest it as an illustration of what we 
might suppose if the need for proof did not hamper us in trying to 
find the truth. Without multiplying' guesses, it is enough to say that 
we are left wholly in the dark as to the amount, either actual or pro- 
portional, that George Rapp may bave contributed to put the society 
into opération; and without évidence upon this subject it seems to 
us that the case of the plaintiffs lacks the necessary support. How 
could we possibly détermine the rule by which to measure their share 
in the assets to which they lay claim? Where is the évidence from 
which we may learn how manv persons contributed, and how large 
was each gift? And how can we discover of what character the con- 
tributions were — whether money, or property, or services ? 
206 F.— 39 
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But there is another reason why the plaintiffs cannot prevail ; they 
hâve never had a title of any kind. If George Rapp ever owned any- 
thing to which they might hâve succeeded, this something could hardly 
be described as property at ail if it had not been capable of transmis- 
sion. How indeed do the plaintifïs themselves claim to hâve acquired 
it? They hâve been at pains to prove that they are among George 
Rapp's next of kin, and this must be because they are compelled to 
stand upon the proposition that they succeeded to something at his 
death. And this means that if George Rapp were alive to-day he could 
successfully make the claim put forward by their bill. If he could do 
this, he would be obliged to put his case on the ground that he had 
always owned a contingent interest of some kind, and that this had 
now ripened into a vested right. But certainly, if he ever had such 
an interest, the plaintifïs' theory requires us to suppose that it dis- 
appeared mysteriously at his death, because it was not capable of 
being handed on to another person. But unless this interest were 
capable of being transmitted by the usual methods, it would oflfer us 
the spectacle of a peculiar estate indeed — one that is not unfairly de- 
scribed in the défendants' brief as a metaphysical conception, some- 
thing that the plaintifïs somehow received in 1905 and not before, 
obtaining it then because of George Rapp's merits, but contending nev- 
ertheless that it was something George Rapp in his lif etime never had. 
We do not find it necessary to décide precisely what kind of a val- 
uable interest George Rapp may hâve had in the society's property 
when he died in 1847. If he had any interest at ail, we need not dis- 
criminate between a resulting trust and a base fee, nor do we need 
to explore other régions in the law of real property; this much at 
least seems clear: The interest could only hâve been contingent, but 
(if it existed at ail) it was real enough to be capable of transfer. 
Call it what we will — a contingent right, a somnolent capacity, a bud- 
ding estate, or any other fanciful name — it must at least hâve been 
alive at his death if it has developed since into a full-grown right, 
and if it were alive then we may safely conclude that it did not évade 
the intestate laws of Pennsylvania. Scheetz v. Fitzwater, 5 Pa. 126, 
Harris v. McElroy, 45 Pa. 216, Slegel v. Lauer, 148 Pa. 236, 23 Atl. 
996, 15 L. R. A. 547. Thèse statutes act upon every property right 
of every name, nature, and description, and, if this particular pos- 
sibility was then a part of George Rapp's possessions, it passed at his 
death to his daughter and his granddaughter as his next of kin, and 
afterwards to his granddaughter alone; and, as she disposed of it by 
a last will and testament in which the plaintiffs hâve no bénéficiai in- 
terest, they cannot maintain the présent bill. They must themselves 
claim under the intestate laws of Pennsylvania as George Rapp's next 
of kin, but the claim must f ail, because they were not his next of kin at 
the time of his death. It was then that his property rights passed — -if 
he had any — and not 60 years afterward. 
The decree is affirmed, with costs. 
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WOLF BROS. & CO. v. HAMILTON-BROWN SHOE CO. t 
(Circuit Court of Appeals, Eighth Circuit. May 20, 1913.) 

No. 3,758. 

Per Van Yallcenburgh, District Jwdge. 

1. Appeal and Ebeor (§ 1097*) — Suit fok Unfaib Compétition — Second Ap- 

PEAL — Questions Concluded. 

A deterniiiiiition by the Circuit Court of Appeals, based on the eviaence 
in the record on an appeal, that tlie défendant was cliargeable \A'ith un- 
fair compétition, should be reopeiied. if at ail, on a subséquent appeal 
taken after an accounting, only upon convlncing évidence that the orig- 
inal conclusion was vvroug. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dlg. §§ 4358- 
4368, 4427; Dec. Dlg. § 1097.*] 

2. Teade-Mabks and Tbade-Names (§ 93*) — Unfaie Compétition — Evidence 

OF Intent. 

In aises of unfair compétition, the fraudulent intent is often inferrert 
froni the facts, sometinies against the sworii protestations of the défend- 
ant. 

[Ed. Note. — For other cases, see Ïrade-Marks and Ïrade-Names, Cen( 
Dig. §§ 104^106; Dec. Dig. § 93.*] 

3. Teade-Mabks and Teade-Names (§ 98*)— .Suit foe TJnfaib Compétition — 

MeasuSe of Damages. 

In patent and strict trade-niark cases, the infringer is held to account 
for profits accruiug because of the unantborized use of the property right ; 
and unfaiB compétition in trade may, under proper conditions, entitle 
the Injured party to the same ineasure of relief. 

[Ed. Note.' — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 112; Dec. Dig. § 98.*] 

4. Teade-Maeks and Teade-Names (§ 70*) — L'nfaib Compétition. 

A manufacturer of shoes, whieli staniped upon the soles a trade-name 
so nearly resembling that iised by a competitor as to be calcula ted to 
confuse purchasers, did not avoid a charge of unfair trade by placing its 
name as niaker conspicuously on the carton in which each pair of shoes 
was sold to the retail dealer. 

[Ed. Note. — For other cases, see Trade-Marks and Ïrade-Xames, Cent. 
Dig. § 81; Dec. Dig. § 70.*] 

5. Teade-Makks and Teade-Names (§ 70*) — Unfaib Compétition. 

If a manufacturer or wholesale dealer willfully puts up goods in such 
way that the ultiniate jiurchaser will be deceived into buying them as 
the goods of another, it is no défense that he does not deceive and lias 
no intention of deceiving the retailer, to whom he himself sells the goods; 
but the question is whether he has or lias not knowiugly put into the 
hands of the retail dealers the means of deceiving the ultiniate purchaser. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 81 ; Dec. Dig. § 70.*] 

6. Teade-Mabks and Teade-Names (§ 93*) — Suit for TJnfaib Compétition — 

Measuee of Damages. 

In such cases the coniplalnant in a suit for the unfair compétition will 
not be held to spécifie proof that ultiniate purchasers were deceived, and 
limited to loss of profits thns established ; but it will be presumed that 
sales made by défendant were the resuit of the unlawful invasion of his 
rights, especially when it appears that the unlawful use of the naine 

*For other cases see same topic &. § numbeb in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
t Rehearing denied Seirtember 22, 1913. 



612 20G FEDERAL REPOETEK 

was one of tbe causes, and It Is Impossible to apportion between tbat and 
other causes the crédit for such sales. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. §§ 104-106 ; Dec. Dig. § 93.*] 

7. Teade-Marks and Trade-Names (§ 97*) — Unfair Compétition — Construc- 

tion OF Injunction. 

An injunction restraining a défendant from using the name "American 
Lady," as applied to Its shoes for women, "when not accompanied with 
other matter clearly indlcating that such shoes are of its own manu- 
facture," was not violated where its own name, surrounding in belt form 
the name "American Lady," was stamped on the soles of the shoes, and 
the name "American Lady," with its own name in belt form surrounding 
the Word "Maliers," on the top facing of one shoe of each pair. (Smitli, 
Circuit Judge, dissenting.) 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. §§ 110, 111 ; Dec. Dig. § 97.*] 

Per Eoolc, Circuit Judge. 

8. Trade-Marks and Trade-Names (§ 98*)— Suit for Unfair Compétition^ 

Measure of Damages. 

In a suecessful suit for unfair compétition, the relief to which complain- 
ant is entitled, in addition to an Injunction, Is limlted to the recovery of 
compensatory damages for past In.lury to his business, which are not, as 
In patent and strict trade-mark cases, measured by the profits made by 
défendant, but should be based on proof, and in proper cases a consid- 
ération of gênerai conditions, such as the relation of the parties to the 
trade and to each other, ineludlng thelr respective trade areas. 

[Ed. Note.— For other cases, see Trade-Marks and Trade-Names, Cent 
Dig. § 112 ; Dec. Dig. § 98.» 

tJnfair coninetition in use of trade-mark or trade-namc, see notes to 
Scheuer v. Muller, 20 C. C. A. 165 ; Lare v. Harper & Bros., 30 O. C. A. 
37t>.] 

Appeal from the District Court of the United States for the East- 
ern District of Missouri ; David P. Dyer, Judge. 

Suit in equity by Wolf Bros. & Co., a corporation, against the 
Hamilton-Brown Shoe Company. From the final decree (192 Fed. 
930), complainant appeals. Reversed. 

Simeon M. Johnson and Lawrence Maxwell, both of Cincinnati, 
Ohio (Percy Werner, of St. Louis, Mo., on the brief), for appellant. 

H. S. Priest, Paul Bakewell, and Luke E. Hart, ail of St. Louis, Mo., 
for appellee. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

VAN VALKENBURGPI, District Judge. Appellant Wolf Bros. & 
Co., complainant below, is a corporation engaged in the manufacture 
of women's shoes at Cincinnati, Ohio. Appellee is a corporation and 
a large manufacturer and jobber of shoes at St. Louis, Mo. Appel- 
lant and its predecessors manufactured and sold a woman's shoe 
which it called "The American Girl." This name was registered as a 
trade-mark. Some years later the appellee adopted and registered 
as a trade-mark the term "American Lady," and manufactured, ad- 
vertised, and sold women's shoes under that name. January 29, 1906, 
appellant filed its bill charging the appellee with infringing its said 

'or other cases see same tople & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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trade-mark "The American Girl," and with unfair trade by the use 
of the name "American Lady," together with certain catch-phrases 
and numerals theretofore adopted and used by appellant, and praying 
an injunction and accounting. Proofs were taken, and upon the hear- 
ing the Circuit Court dismissed appellant's bill, and the case was 
brought to this court on appeal. 

Upon considération thereof this court held that the term "The 
American Girl'" was not the subject of valid trade-mark, but that the 
record did disclose conduct on the part of appellee amounting to un- 
fair compétition in trade. Accordingly the decree was reversed, with 
directions to the Circuit Court to enter a decree "enjoining the de- 
fendant from using the name 'American Lady,' as applied to its shoes 
for women, when not accompanied with other matter clearly indi- 
cating that such shoes are of its own manufacture, and therefore not 
of complainant's, and from using in connection with such name, as 
applied to ns shoes for women, the numerals mentioned or the catch- 
phrase 'With the character of the woman,' or any other phrase in 
simulation of the phrase 'A shoe as good as its name' " ; also grant- 
ing an accounting, which was hmited to the time since the commence- 
ment of the suit. The opinion of this court is found in 165 Fed. 413, 
91 C. C. A. 363. The facts upon which it was based are stated therein, 
and will not be unnecessarily repeated hère. 

Pursuant to the direction of this court, the Circuit Court on No- 
vember 15, 1909, entered the following decree : 

'•The défendant, Hamilton-Brown Shoe Company, its servants, agents, ofBcers, 
and employés, are perpetually enjolned from using the name 'The American 
Lady,' as applied to its shoes for women, when not accompanied with other 
matter clearly indicating that such shoes are of its own manufacture, and 
therefore not of the manufacture of the plaintiff, Wolf Bros. & Co., and from 
using In connection with such name, as applied to its shoes for women, the 
numerals 403, 404, 407. 408, or oOT, or the catch-phrase 'With the character 
of the woman' or any other phrase in simulation of the phrase 'A shoe as 
good as its name.' The costs up to and ineluding the entry of this decree 
are adjudged against the défendant, and exécution therefor is awarded. This 
case is referred to H. H. Denison, Esq., as master, upon the évidence al- 
readj taken in this case, and the exhibits in évidence in this case, and such 
further évidence as may be offered before the master by the parties to this 
action, to ascertain and report the damages, since the commencement of this 
suit, which the plaintiff has sufCered, and the profits, since the commence- 
ment of this suit, for which the défendant may be liable, said accounting of 
damages and profits to be limited to shoes sold by the défendant since the 
filing of the bill in this case, and which were niarked with the name 'The 
American Lady,' and not accompanied with any other matter clearly indi- 
cating that such shoes were of the manufacture of the Hamilton-Brown Shoe 
(.^ompany." 

Extended proofs were taken before the master. Tn his report he 
finds that during the period to which the accounting was limited ap- 
pellee scld American Lady shoes, which, because of différences in 
marking, are divided into three classes: 

Class 1. 974,016 pairs of shoes which bore no impression or dis- 
tinguishing mark, except the words "American Lady" stamped upon 
the sole with a métal die. The profits upon thèse were found to 
be $254,401.72. 
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Class 2. 961,607 pairs of shoes marked as follows: The words 
"Hamilton-Brown Shoe Company" in belt form, with the words 
"American Lady" in the center, stamped upon the sole of each shoe, 
and in the top facing no mark, except, perhaps, in some cases, the 
name of a retail dealer in the facing of one shoe. The profits upon 
thèse to appellee were found to be $190,909.83. 

Class 3. 593,872 pairs of shoes marked as follows : Upon the sole 
the same stamping as in class 2, and in the top facing of one shoe 
the name "American Lady" and the words "liamilton-Brown Shoe 
Company" in belt form surrounding the word "Makers." The profits 
upon thèse to appellee were found to be $132,740.77. 

The master recommended tliat a judgment be entered in favor of 
appellant in the sum of the profits accruing from the first two classes, 
aggregating $445,311.55. For the profits accruing from the third 
class he held that appellant was not entitled to recover under the opin- 
ion of this court and the decree entered in accordance therewith. IJoth 
parties filed numerous exceptions. Upon hearing below the court 
oven-uled complainant's exceptions, sustained defeudant's exceptions, 
adjudged a recovery of $1 nominal damages against défendant, and 
taxed the costs against complainant. 

The contentions of appellant are : First, that a decree sliould hâve 
been rendered in its favor upon the first two classes of shoes sold, as 
recommended by the master; second, that that decree should bave in- 
cluded the profits upon the third class of American Lady shoes sold, 
which was denied by the master ; third, that the master erred in allow- 
ing too large crédits to the expense of producing and selling the Amer- 
ican Lady shoes, whereby appellee's net profits were improperly di- 
minished. 

Défendant, appellee, contends: First, that four éléments must be 
made manifest in appellant's case before it can be entitled to recover, 
a failure of proof in any one of which constituent grounds must resuit 
in a failure in judgment: (a) A design to defraud; (b) the adoption 
of means reasonably calculated to make the design effective; (c) that 
the design and means were effective ; (d) reasonably certain inj ury to 
complainant — material damage. Second, that a différent rule in the 
assessment of damages prevails in cases of unfair compétition from 
that obtaining in those involving strict trade-mark ; that in the latter a 
property right is taken, and the infringer must respond for the profits 
u]:ion ail goods sold through an unauthorized use of the mark ; that in 
the former it must be shown that actual damages hâve accrued from 
loss of profits diverted. Third, that in this case the name "American 
Lady," as applied to the shoes sold, was actually accompanied with 
other matter clearly indicating that such shoes were of defeudant's 
own manufacture, and therefore not of complainant's. Fourth, that 
ihe master adopted an erroneous method of Computing the items of ex- 
pense for which appellee should bave received crédit in the manufac- 
ture and sale of American Lady shoes, whereby the net profits arrived 
at were unduly incre'ased. Thèse contentions will be considered in 
their order. 
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[1] 1. With respect to éléments "a" and "b," this court, in direct- 
ing an accounting on the former appeal, found that there was a design 
to defraud and that the nieans adopted were reasonably calculated to 
make that design ciïective. It found that appellant was fîrst in the 
field with the words "The American Girl" adopted as a trade-name to 
designate its shoes ; that in connection with this name it used the 
catch-phrase, "A shoe as good as its name," and in its catalogue cer- 
tain numerals to designate différent styles of such shoes ; that there- 
after the appellee adopted the trade-name "American Lady" and the 
catch-phrases, "The shoe deserves its name," and "With the character 
of the woman," as also the identical numerals used by appellant; that 
latér appellant adopted an additional numéral, 397, and directly there- 
after appellee went back and adopted the same numéral. The court 
further found that the words "The American Girl" and "American 
Lady" are so similar as to cause confusion, and that such confusion 
had resulted ; that ail this was done by appellee with knowledge that 
it was following appellant, and that such acts were not consistent with 
innocence and good f aith ; further, that appellee acted with notice and 
knowledge of the infringement through correspondence ; hence an in- 
junction and accounting was granted as heretofore stated. This court 
at that time had before it évidence showing that the name "American 
Lady" was adopted by the appellee at an assembly of its traveling 
salesmen and resulted from suggestions made by them. Thèse sales- 
men came from the same territory in which appellant's shoes were 
most largely sold. The original suggestion came from a salesman who 
traveled in Texas ; another Texas salesman and one from Arkansas 
were also présent. It was disclosed in the testimony that the largest 
sale of The American Girl shoes was among the negroes and illiterate 
whites in the South ; also that in this very territory actual confusion, 
which worked greatly to the disadvantage of appellant, existed among 
purchasers. The adjudication made was upon the merits, and should 
be reopenei if at ail, only upon convincing évidence that the original 
conclusion, which led to the injunction and to this accounting, was 
wrong. De Long Hook & Eye Co. v. Francis Hook & Eye & Fastener 
Co. (C. C.) 159 Fed. 292; In re Potts, 166 U. S. 263-267, 17 Sup. Ct. 
520, 41 L. Ed. 994; Chicago Wooden Ware Co. et al. v. Miller Ladder 
Co. (C. C. A.) 133 Fed. 541, 66 C. C. A. 517; Fairbank Co. v. Windsor 
et al. (C. C. A.) 124 Fed. 200, 61 C. C. A. 233 ; Fourniquet et al. v. 
Perkins, 16 How. 82, 14 L. Éd. 854. Nothing was adduced at the 
second hearing to alter the situation originally presented, and we ad- 
hère now to the conclusion reached then. 

[2] That conclusion also involves, to a certain degree, éléments "c" 
and "d," namely, that the design and means were effective, and that 
reasonably certain in jury and material damage resulted to appellant. It 
appears from the record that the appellant, through one of its salesmen, 
enjoyed an annual business of $75,000 from the sale of The American 
Girl shoes in the state of Illinois. This salesman was hired by the ap- 
pellee, and appellant's business in that state was practically destroyed. 
When appellee entered the field with its rival trade-name, appellant's 
business immediately fell oflf. Actual confusion in the mind of the 
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consuming public was shovvn, and damage to appellant is legitimately 
to be presumed. The injury to its business was at least reasonably 
certam. And even though thèse déductions may not necessarily be 
drawn from the prior conclusion reached by this court, nevertheless 
the same results are now sufficiently apparent from an examination of 
this record. In cases of unfair compétition, the fraudulent intent is 
often inferred from the facts, sometimes against the svvorn protesta- 
tions of the inf ringer. Fairbank Co. v. Windsor et al. (C. C. A.) 124 
Fed. 200, 61 C. C. A. 233 ; Florence Mfg. Co. v. Dowd et al. (C. C. A.) 
189 Fed. 44, 110 C. C. A. 608. And so this court held on the former 
appeal (165 Fed. loc. cit. 416, 91 C. C. A. 363). 

[3] 2 and 3. In strict trade-mark cases the inf ringer is held to ac- 
count for profits accruing because of the unauthorized use of the 
property right; and unfair compétition in trade may, under proper 
conditions, entitle the injured party to the same measure of relief. 
Régis et al. v. Taynes et al., 191 Mass. 245, 77 N. E. 774; Guldcn v. 
Chance et al. (C. C. A.) 182 Fed. 303-320, 105 C. C. A. 16; Merriam 
Co. V. Saalfield (C. C. A.) 198 Fed. 369, 117 C. C. A. 245 ; Reed Cush- 
ion Shoe Co. v. Frew et al. (C. C.) 158 Fed. 552-556; Fairbank Co. 
V. Windsor et al. (C. C.) 118 Fed. 96; Atlanta Milling Co. v. Rowland 
et al. (C. C.) 27 Fed. 24 ; Lever v. Goodwin, L. R. 36 Ch. Div. 1. Fol- 
lowing the analogy of the patent cases. Westinghouse Co. v. Wagner 
Mfg. Co., 225 U. S. 604, .32 Sup. Ct. 691, 56 L. Ed. 1222, 41 L. R. A. 
(N. S.) 653; Tilghman v. Proctor, 125 U. S. 136, 8 Sup. Ct. 894, 31 L. 
E;d. 664; Root v. Railway Co., 105 U. S. 189, 26 L. Ed. 975. 

However, appellee submits that this accounting must fail for the f ol- 
lowing reasons : First, because it claims that the cartons in which its 
American Lady shoes were sold displayed accompanying matter clearly 
indicating that such shoes were of its own manufacture, and therefore 
not of appellant's; second, because it conclusively appears that it did 
not deceive the retailers, to whom alone it made sales; third, because 
it dénies any responsibility for the ultimate consumers, who buy at re- 
tail, and asserts that there is no direct proof that any such were de- 
ceived into buying appellee's shoes for those manufactured by appel- 
lant. 

[4"] It was stipulated at the hearing that every pair of American 
Lady shoes issued by appellee to its retail dealers were sold and de- 
livered in cartons, each of which cartons bore prominently on the lid 
thereof in white letters on a black background at the head of said lid 
the words "Hamilton-Brown Shoe Co.'s" and at the foot of said !id. 
equally prominent, the name "American Lady," making the lettering 
upon the lid read, "Hamilton-Brown Shoe Co.'s American Lady;" 
that on the front end of each carton appeared the name "American 
Lady" and the belt trade-mark of the Hamilton-Brown Shoe Compa- 
ny, which consisted of a black strap, in the center of which was a red 
background, the words "Hamilton-Brown Shoe Co." appearing in white 
letters on the black strap, and the word "Makers" appearing in white 
letters on the red background. Appellee claims that this was matter 
accompanying the use of the words "American Lady," as applied to 
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the shoes, sufficient to conform to the requirement made by this court ; 
and this was the opinion of the trial court. With this we cannot agrée. 

In the first place, it is abundantly shown in the testimony that it 
is a common practice of shoe dealers, for their own purposes of ad- 
vertisement, as well as for that of maintaining a uniform stock ap- 
pearance in their stores, to remove shoes from the cartons in which 
they are purchased and place them in other cartons of uniform ap- 
pearance and markings, irrespective of the source from which they 
came. In the next place, it is not only disclosed by the testimony, but 
it is a matter of common knowledge, that the purchaser of shoes rare- 
ly, if ever, sees the carton in which they are incased upon the shelves 
• — much less that in which they come from the manufacturer. The 
purchaser takes his seat at a point removed from the stock, and makes 
known his wishes as to the character of shoe, and its size, with which 
he desires to be fitted ; the salesman brings the shoe — of ten but one — 
taking it from the box, which he leaves upon the shelf, and the pur- 
chaser forms his opinion of the shoe from its appearance, and from 
the marks that appear upon the shoe itself. Therefore the carton, in 
which the shoe is originally contained, or afterwards placed, bas prac- 
tically no influence upon the ultimate purchase. Furthermore, if the 
name "American Lady" be placed upon the shoe itself, as the évidence 
shows it was, the spirit as well as the letter of the court's requirement 
would be that this name there placed should be accompanied by such 
matter as would clearly disclose the identity of the manufacturer. 

This défense also involves the claim that the name "Hamilton-Brown 
Shoe Company," stamped upon the shoe, either upon the sole, with the 
name "American Lady," or in the top facing, with the same distinc- 
tive name, constituted a sufficient disclosure of the identity of the man- 
ufacturer. This by no means foUows. The practice of retailers, as 
well as jobbers, of placing their names upon articles which they hâve 
for sale, but do not manufacture, is well known; and in the présent 
case the testimony discloses that the appellee is a jobber as well as a 
manufacturer of shoes, and that its name is stamped upon ail the shoes 
it puts forth, whether of its own manufacture or that of another. It 
is the characteristic trade-name which strikes the attention of the 
would-be purchaser, and, as was shown in évidence, the name "The 
American Girl" was constantly confused in the minds of such pur- 
chasers with that of "American Lady." 

Thèse same cartons were before the court on the last appeal. It 
must be presumed that the retail merchant, receiving the shoes in thèse 
cartons, knew what shoes he was buying, and from whom. He would 
hâve known this in the absence of any carton. The appellee conceives 
that it has discharged its duty and obligation to the appellant, and to 
the public, if it has used means which would excuse it from the charge 
of having deceived its own customers. It says: 

"We are not concernée! with what the retailer does ; we are concerned with 
how the Hamilton-Brown Shoe Company sells the shoes." 

[5] Such is not the law. If a manufacturer or wholesale dealer 
willfully puts up goods in such a way that the ultimate purchaser will 
be deceived into buying the goods of another, it is no défense that he 
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does not deceive and has no intention of deceiving the retailer, to 
vvhom he himself sells the goods. The question is whether the de- 
fendants hâve or Ijave not knowingly put into the hands of the retail 
dealers the means of deceiving the ultimate purchaser. Scheuer v. 
Muller et al. (C. C. A.) 74 Fed. 225, 20 C. C. A. 161 ; Dennison Mfg. 
Co. V. Thomas Mfg. Co. (C. C.) 94 Fed. 651 ; National Biscuit Co. v. 
Baker et al. (C. C.) 95 Fed. 135; Fairbank Co. v. Bell Mfg. Co., 
77 Fed. 869, 23 C. C. A. 554; Révère Rubber Co. v. Consolidated 
Hoof Pad Co. (C. C.) 139 Fed. 151 ; Lever v. Goodwin, L. R. Ch. Div. 
1 ; Gulden v. Chance et al. (C. C. A.) 182 Fed. 303, 105 C. C. A. 16. 
[6J In such cases the complainant will not be held to spécifie proof 
that ultimate purchasers were deceived, and limited to loss of profits 
thus established. Loss will be presumed. In Merriam Co. v. Saalfield, 
198 Fed. 369, 117 C. C. A. 245, the rule is thus stated by uie Court 
of Appeals for the Sixth Circuit : 

"Wliei'e the title was uot (lualitied as the hiw and the decree required (if 
sucU case.s appeur). aud it further appears, by direct proofs or by necessary 
iufereiice, that it is impossible to détermine wliether tliis milawful tltle use 
was the inducing cause of the sale — in other words, when it appears that 
.such tltle was oue of the causes, aud it is impossible to apportion between 
that and other causas, the crédit for the sale — then (and if \ve are to adoi)t 
the analogy of the patent cases) there must be a presuuiptlon that the sale 
results froni the unlawful use of the name. ïlie del'endant has confused the 
marking and dress, which he liad a right to use, witli tbose whieh, as against 
complainant, he lias no right to use. ïhe latter part is a material, if not 
the major, part of the whole. If the history of the sale cannot be more 
(lefiuitely ascertaiued and followed, and so it is impossible to say wliicli 
part of the dress exerclsed the prédominant influence, then under the prin- 
ciple of Westinghouse Co. v. Wagner Co., the défendant must respond." 

We hâve hère a case in which the appellee, with a design to ap- 
propriate appellant's trade, has devised a trade-name strikingly similar 
to that used by appellant. It did this deliberately, and adopted many 
expédients, ail of which were calculated to help along the déception 
and enable it to accomplish its purpose. It fortifies itself by certain 
formulas in dealing with its direct purchasers, through which it ex- 
pects to escape responsibility for the ultimate results of its acts. It in- 
vades the territory in which appellant is doing business, and which 
covers ail the states of the Union except two, and païticuiarly Ae. 
Southern states, in which appellant's trade is largest. Itmakes use 
of its own prestige, its great resources and advertising facilities, with 
which to break down the trade of a smaller business competitor, and 
to confuse the public with which that competitor has already estab- 
lished a business réputation. Having accompli shed its aim, which was 
to avail itself of the pioneer work of appellant, it is willing to submit 
to an injunction and to nominal damages, but insists, as a condition to 
substantial recovery, that appellant accomplish the well-nigh impossi- 
ble task of establishing specifically the number of ultimate consumers 
who hâve been thus deceived in the purchase of shoes. Neither con- 
sidérations of equity nor the decided cases sustain this contention. 
The property rights of complainant bave been invaded in such man- 
ner that the rules long recognized in patent and strict trade-mark cas; 
es should be applied. Wrongs of this nature cannot be perpetrated, 
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and the courts be helpless to extend substantial relief. The recovery 
in tliis case is large ; but that is because the transactions involved were 
large. The principle is in no wise affected by this considération. If 
the judgment seems harsh, it is no more so than defendant's own acts 
hâve made it. The court cannot do othervvise than rule in accord- 
ance with those just principles which must govern and control its ac- 
tion. It should be steadfast in its purpose both to relieve against un- 
lawful encroachment and to promote commercial honesty and fair deal- 
ing. 

[7] 4. No spécial damages apart from profits are shown. The 
method of computation adopted by the master was essentially fair, 
and the profits found substantially accurate. The use of the word 
"Makers" in the third class of American Lady shoes, while not placed 
upon the sole in such position as to cal! especial attention to it, was 
nevertheless used upon the shoes themselves, and therefore this class 
was properly excluded by the master. It follows that the court be- 
low rightly overruled complainant's exceptions. It should likewise 
bave overruled those of défendant. 

The decree must be reversed, with directions that defendant's ex- 
ceptions to the master's report be overruled, that the report of the 
master be confirmed, that a decree be entered against défendant for 
the amount recommended by him, and that the costs be taxed against 
défendant. 

It is so ordered. 

HOOK, Circuit Judge. [8] For the most part I agrée with the 
above opinion, but am doubtful about the measure and amount of re- 
covery. This is not a case of patent or trade-mark, but one of un- 
fair compétition, and, though it has been said to be analogous to in- 
f ringement of a trade-mark, it seems to me there may be distinctions 
which are important in this litigation. The plaintiff offered no proof 
of damage, but is held entitled to def endanf s profits aggregating $445,- 
311.55. It does not appear plaintifï was deprived ot such a large 
amount of profits, but simply that défendant made them. Nor does it 
appear that there was confusion or impossibility to segregate or dis- 
tinguish between plaintiff's damage and defendant's gain, because, as 
stated, plaintifï offered no proof of the former. From choice, not 
necessity, it stood on its right to defendant's profits. In this situation 
I am not clearly persuaded that defendant's profits, as such, are re- 
coverable. But, if they are, it then seems to me the recovery should 
bave been more closely confined to the profits resulting from àctua! 
unfair compétition, as distinguished from that which is constructive 
or theoretical. It does not seem right that there should be a recover}- 
of the profits on ail shoes insufficiently marked, without référence to 
the effect, extent, place, or circumstance of the compétition. 

The court has applied the rule which obtains in cases of patent and 
trade-mark. There is a reason for the rule in those cases, which is 
not applicable to unfair compétition. Patents and trade-marks are 
in themselves a sort of spécial property, of which the owner is given 
a monopoly by statute. He has the exclusive right of use everywher'e. 
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An infringer carries off the property, as it were, and makes gains and 
profits from a use which belongs to the owner. Those gains and 
profits are recoverable in equity (not at law, Burdell v. Denig, 92 U. 
S. 716, 23 L. Ed. 764) according to the rule applied to a trustée who 
has wrongfully used trust property to his own advantage (Root v. 
Railway, 105 U. S. 189, 26 L. Ed. 975). In unfair compétition the 
plaintiff has no such property right in his trade-name, symbol, or dress 
of goods. Any one can use them by making it clear to the ordinary 
purchaser that the articles to which they are applied are his, not plain- 
tiff s. A wrongful use of them is a tort injurious to plaintiff's busi- 
ness, but it is not an appropriation of a property right of which he 
has a monopoly. For a wrongful injury to business damages is the 
ordinary rule, and compensation the ordinary measure of recovery. 
The books are full of instances in which the recovery is so limited. 
When more than compensation is demanded, the reason must be found 
in statute or spécial circumstances ; and when the latter are relied on 
they should be c4osely examined, especially when, as hère, the doctrine 
is not fuUy settled in the law, but is argued upon analogy. It is not 
enough to say unfair compétition is analogous to infringement of a 
trade-mark and profits are recoverable for the latter. Unfair com- 
pétition is a subject of modem origin, and its development, which has 
been rapid, should proceed along lines of principle. Upon what theory 
is a plaintifï entitled to more than an injunction and compensatory 
damages for injury sustained — a loss in his business? Disapprobation 
excited by défendant 's conduct will not suffice. As was said in Liv- 
ingston v. Woodworth, 15 How. 546, 559, 14 L. Ed. 809: 

"We are aware or no rule which converts a court oi equity into an instru- 
ment for the punishment of simple torts." 

Nor will a supposed impossibility of proving the damage. Proof 
of damage to a business may be dimcult, but it is not impossible. No 
higher degree of certainty is required than the nature of the case ad- 
mits, and the scope and extent of the inquiry are well settled. Nor 
can it be that defendant's profits are an élément of plaintiff's damage, 
upon the presumption that the sales of the former would otherwise 
hâve been made by the latter. There is no such presumption, even in 
a case of patent. Seymour v, McCormick, 16 How. 480, 14 L. Ed. 
1024. Unfair compétition may also be said to be analogous to a tres- 
pass upon the good will of a business. Indeed, a trade-name or sym- 
bol is an incident to the good will. Brown Chemical Co. v. Meyer, 
139 U. S. 540, 548, 11 Sup. Ct. 625, 35 L. Ed. 247. A transfer of 
the business by sale or succession may embrace the good will ; a ven- 
dor may also covenant not to engage in compétition. The rights so 
acquired, like the right of the plaintifï hère, may be protected in eq- 
uity by injunction. Trego v. Hunt, 65 L. J. Ch. 1 ; Hedge v. Lowe, 
47 lowa, 137; Pomeroy, Eq. Juris. § 934. It is difficult to distin- 
guish the principle of such cases from that of ordinary unfair com- 
pétition, yet I would be surprised, had the courts awarded the injured 
party ail the profits of the wrongful competitor up to the time of 
the injunction. 
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It is true there is some authority for the award of profits in un- 
fair compétition, but in most of the cases relied on it rests largely 
on unnecessary dicta or brief statements of an analogy to trade-marks 
and patents. Régis v. Jaynes & Co., 191 Mass. 245, 77 N. E. 774, is 
frequently cited on this proposition, but it seems to hâve been a case 
of technical statutory trade-mark (see 185 Mass. 458, 70 N. E. 480), 
and the mention of the rule in unfair compétition a passing référence 
arguendo. In support of the référence the f ollowing cases were cited : 
Fairbank Co. v. Windsor, 118 Fed. 96, in which the Circuit Court 
reUed mainly upon an analogy to the infringement of a trade-mark, 
saying : 

■•Tlie reniedy for the enforcement or protection of a trade-mark rlght or 
against unfair compétition involves the same mode of procédure, and ends 
in the exercise of the restrainuig power of a court of equity, and the award 
of such damages as may hâve been sustained, or the profits of the wrong- 
doer it is presumed would hâve accrued to the person whose rlghts were in- 
vaded." 

Walter Baker & Co. v. Slack, 130 Fed. 514, 65 C. C. A. 138, in 
which the rule was assumed, rather than decided, and the discussion 
was from a différent angle. Williams v. Mitchell, 106 Fed. 168, 45 
C. C. A. 265, in which the trial court denied complainants "a référ- 
ence to détermine the damages sustained them by reason of past un- 
fair compétition," and the Court of Appeals raerely said: 

■■The complainants are entltled, upon proper proof, to compensation to the 
exteut of the invasion." 

And, finally, Lever v. Goodwin, 36 Ch. Div. 1. This last case is 
frequently cited to sustain the doctrine, and it does, though rather by 
way of assumption, since the matter for décision was def endant's con- 
tention that he sold only to dealers, not to final purchasers, and there- 
fore there was no évidence he had injured plaintiffs at ail. Ten years 
later Justice Kekewich followed it as by obligation in Saxlehner v. 
ApoUinaris Co., 66 L. J. Ch. 533, 1 Ch. 893, but took occasion to say : 

"I venture to doubt whether the propriety of directing such an account in 
a case like the présent has ever been fully consldered. It seems to hâve been 
assumed that the right to use and protect what is styled a common-law trade- 
marli, to distingruish it from a registered trade-mark, Is a species of prop- 
erty carrying with it ail the rights and remédies incidental to property, and 
that therefore the account of profits follows the injunction as a matter of 
course, as it does when a successful plalntifE asks it in a patent case. 
* • * If at liberty to express an opinion, I should wlsh to say that. If 
there be no property in such a trade-mark, the rlght to an account of profits 
does not necessarlly follow the injunction, and the conséquences of directing 
an account hère are so serious that I should be unwilllng to do it unless com- 
pelled by authority." 

Atlantic Milling Co. v. Rowland (C. C.) 27 Fed. 24, was a case 
of trade-mark. Reed Cushion Shoe Co. v. Frew (C. C.) 158 Fed. 552, 
is also cited to sustain the rule; but the Circuit Court said that it 
rests entirely upon the "f raud by a défendant and the loss of business 
by acts," and no accounting was allowed, because under the peculiar 
circumstances "it would be difficult to satisfactorily establish that the 
purchasers" would not hâve bought from défendant with full knowl- 
edge of the facts. In Gulden v. Chance, 182 Fed. 303, 105 C. C. A. 
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16, there was no discussion, and but brief référence to the measure 
of recovery. The trial court had held with défendants on the ques- 
tion of unfair compétition, and in reversing it on that ground the 
Court of Appeals merely added : 

"ïlie complalnarit Is also entltled to recover ail profits and damages lost 
and sustalned by him by reason of ail sales by the défendants," etc. 

Proiits lost by a plaintiff on ail defendant's sales may be proper 
élément in his compensation, but they do not necessarily equal ail de- 
fendant's profits. In Florence Mfg. Co. v. Dowd, 189 Fed. 44, 110 
C. C. A. 608, the question was that of difficulty in accounting, and 
defendant's liability for his gains and profits was assumed, not dis- 
cussed. Perhaps the fullest discussion is found in Merriam Co. v. 
Saalfield, 198 Fed. 369, 117 C. C. A. 245. -It was there held that plain- 
tiff could recover defendant's profits on each sale, where it was niade 
to appear the purchaser was misled, and also, by analogy to Westing- 
house Co. V. Wagner Go., 225 U. S. 604, 32 Sup. Ct. 691, 56 L. Ed. 
1222, 41 L. R. A. (N. S.) 653, where it was impossible to détermine 
the influencing cause; that is, to apportion the crédit for the sale. 
There are other cases upon the subject, but for the most part less 
definite than the above. On the other hand, Judge Putnam, in Mer- 
riam Co. V. Ogilvie, 170 Fed. 167, 95 C. C. A. 423, said in speaking 
for the court : 

"Undçr sorae cireumstances, it bas been beld that the profits to be ac- 
counted for would be the entire profits of publication ; but the Suprême Court 
1ms never had occasion to consider a rule so harsh as this, and, followinfï 
tlie analogy of the practice establlshed in suits for infringements of patents 
for inventions, we are led to tlie conclusion that it would never go to that 
exteut." 

Again, the court said, doubtlcss having in mind the difficulty which 
beset Justice Kekewich in Saxlehner v. Apollinaris Co., supra: 

■ "The cases where there bas been no division of profits, but the wliole 
profits hav& been allowed, are probably trade-mark cases, in whicli, the de- 
fendant having used a trade-mark proper, the presumption vt'as that the 
goods would not hâve been sold without that use. » * * The présent 
case, however, does not fully take on that feature. The substantial offense 
of Ogilvie did not conslst in availing himself of a Merriam Company's trade- 
mark, because both this court and the Circuit Court hâve expressly found 
that there was no trade-mark. It consisted in dressing up his publications 
. unlawi'uUy. Therefore there Is no concrète thing which belongs to the Mer- 
riam Company, the value of which can be substantially deterniined In this 
connection." 

But, even if gains and profits are recoverable, the amount awarded 
hère seems to me far beyond what can be justified upon sound réason 
or principle. I think it should hâve been more closely confined to the 
extent df the interférence with plaintiff's business, to the results of the 
âctual unfair compétition, as distinguished from that which is inferred 
or ■ theoretical. No rule in equity is good which, based on abstract 
considérations, igtiores relevant conditions and inflicts a grievous put)- 
ishment beyond the real extent of the wrong or the déserts of the com- 
plaining party. If it be çpnceded that a défendant, who has used the 
trade-name, symbol, or dress oî another, should be held to bave in- 
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tended déception, and to bear the burden of disproving it in each case 
of sale, or, failing in it, as he must, to yield to plaintiff ail the profits 
of the unfair compétition, should the inquiry end with the amount of 
his sales and the gains theref rom ? Should it not be broader, and em- 
brace the conditions of the trade, the markets, the relations of the par- 
ties to them and to each other, etc., so that the real effect of defend- 
ant's conduct may appear, and plaintiff may not make an unmerited 
gain by recovering exaggerated damages in a court of equity? A., 
having applied a trade-name to an article which he has sold only in 
Maine, might possibly hâve an injunction against B., who, thinking it 
attractive, uses it on a like article in Nebraska, because the potential 
expansion of A. 's business might be affected; but we would hardly 
expect him to recover ail B.'s gains and profits. That is an extrême 
instance ; but in actual affairs cases cover the entire range from such 
extrêmes to close hand to hand compétition. Nor, if A. had made a 
few sales in Nebraska, and B.'s had run into the millions, w^ould it ap- 
pear équitable that the former should hâve ail the gains and profits of 
the latter ? In a patent case, that rule of recovery would be clear ; but 
to apply it to unfair compétition seems like using a yardstick to weigh 
sugar. 

Again, if both sell largely in the same territory, it might neverthe- 
less clearly appear that défendant, with a much larger capital and many 
times the outlay for enlarging his business, acquired an enormous 
trade, much greater than plaintiff would ever hâve had under any cir- 
cumstances. It must be borne in mind that plaintiff can be fully pro- 
tected for the future by injunction which leaves him in the undis- 
turbed enjoyment of his rights in the trade désignations. What we 
are concerned with hère is the past, whether plaintiff should be com- 
pensated or rewarded, and, if the latter, whether extravagantly or tem- 
perately, according to rules which can be generally applied to ail cases 
of the kind. The award in this case does not proceed along the above 
lines. 

The suit was begun January 29, 1906. Between December II, 1908, 
and the close of the period of accounting, défendant sold 961,607 pairs 
of shoes on the soles of which were stamped the words "Hamilton- 
Brown Shoe Company" in belt form with the words "American Lady" 
in the center. Each pair was in a carton having prominent labels 
showing the contents were Hamilton-Brown Shoe Co.'s American Lady 
shoes and that that company was the maker. On neither cartons nor 
shoes was any phrase or arbitrary number in simulation of those of the 
plaintiff. As to thèse shoes the sole criticism is the absence of the 
Word "Maker" on the shoes and the similarity of the name "American 
Lady" to the plaintift''s "American Girl." There was nothing else to 
mislead the ultimate purchaser. On thèse shoes défendant made a 
profit of $190,909.83, and it is included in the award to the plaintiff. 
I agrée with the court in what it says about the ignorance of the ulti- 
mate purchaser of the labels on the cartons, and also that défendant 
should hâve more definitely indicated on the shoes themselves that it 
was the maker, and theref ore inferentially that plaintiff' was not. But 
I think the omission was sufficiently cured by injunction, and did not 
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call for the punishment imposed. The markings which were madç 
showed an honest, but ineffectuai, attempt to observe plaintiff's rights, 
and in such a case there should be no recovery of profits, if, indeed, 
any pecuniary recovery at ail. 

An injunction is not necessarily followed by an accounting. It fre- 
quently occurs that the former is granted, and the latter refused, and 
sometimes for the lack of fraudulent intent. 

SMITH, Gircuit Judge. I fully concur in most of the opinion by 
Judge VAN VALKENBURGH. I am of the opinion, however, that 
Wolf Bros. & Go. is entitled to a decree for $132,740.77 in excess of 
that awarded it on account of the shoes embraced in what is called class 
3. The interlocutory decree entered in the Circuit Court upon the 
mandate of this court contains this provision : 

"(2) The défendant, Hamilton-Brown Shoe Company, Its servants, agents, 
officers, and employés, are perpetually enjolned from using the name 'The 
American Lady,' as applied to its shoes for women, when not accompanied 
with other matter clearly indicating that such shoes are of its own manu- 
facture, and therefore not of the manufacture of the plaintiff, Wolf Bios. 
& Co. • * ♦" 

There has been no suggestion that this decree was too broad, or ex- 
ceeded the directions given by this court. The parties do not agrée, 
however, as to the construction of it. Substantially, the respondent 
says the Hamilton-Brown Shoe Company was enjoined from using the 
name "The American Lady," as applied to its shoes for women, unless 
the shoes were accompanied with the other matter described. The 
complainant contends it was the words "The American Lady" which 
were required to be so accompanied. 

Substantially the court has adopted the contention of the complain- 
ant, and I think that clearly, where the words "The American Lady" 
were stamped on the sole of a shoe, they were not accompanied with 
the explanatory words required, if they appeared on the inside of one 
of the shoes. 

I think the complainant's exceptions to the finding of the référée 
should hâve been sustained, but fully concur that defendant's excep- 
tions should hâve been overruled. 



JOHNSON V. NORTH STAR LUMBER CO. et al. 

(Circuit Court of Appeais, Ninth Circuit. July 14, 1913.) 

No. 2,234. 

1. Courts (§ 371*) — Jubisoiction or Fedebal Coukts— Remédies Givew ut 
State Statutes. 

A suit brought by one not In possession to quiet title to lands in Oregon 
not in possession of another, authorized by L. G. L. Or. § 516, inay be 
malntained in a fédéral court in that state, where the requisite diversity 
of citlzenship exists between the parties. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 907, 972-970; 
Dec. Dig. § 871.* 

Diverse citlzenship as a ground of fédéral Jurisdietion, see notes to 
Shipp V. Williams, 10 C. C. A. 249 ; Mason v. DuUagham, 27 C. C. A. 29S.] 

*For other cases see «ame toplc & S nuubbb In Dec. A Am. Digs. 1907 to date, & Rep'r Indexes 
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2. Jl-dgmest (§ 489*) — Collatéral Attack— Want of Jurisdiction, 

A judsïiKMit rendered. by a court having no jurisdiction elther of the 
parties or tlie subject-matter is a mère nulllty and may be attacked col- 
la terally. 

[Ed. Note. — For otber cases, see Judgment, Cent. Dlg. §§ 924, 925 ; Dec. 
Dig. § 489.*] 

3. Process (§ 96*) — Service bt Publication— Sufficiency of Affidavit. 

An affidavit made in another state but not authenticated as required 
by B. & C. Comp. Or. § 819, vrbich provides tbat such afiSdavlts must be 
certifled by a commissioner for the state or by the judge of a court bav- 
ing a clerk and seal and attested by the clerk under the seal of the court, 
is a nullity for any purpose in Oregon and cannot be made the basis of 
an order for service by publication upon a défendant, under section 56 of 
such Codes. 

[Ed. Note.— For otber cases, see Process, Cent. Dlg. §§ 108-120; Dec. 
Dig. I 96.*] 

4. JuDGMENT (§ 497*)— Jurisdiction of Court— Service bt Publication. 

A récital in an order for service on a défendant by publication that "it 
appearing to the satisfaction of the court" that the défendant cannot be 
found within the state Is not an adjudication or finding that It has been 
shown to the satisfaction of the court by affidavit that the "défendant 
af 1er due diligence cannot be found within the state" whlch, under B. & 
C. Comp. Or. § 56, is essential to the acqulring of jurisdiction by such 
service whlch will sustain a judgment. 

[Ed. Note.- For other cases, see Judgment, Cent. Dlg. §§ 937, 938; Dec. 
Dig. § 497.*] 

5. Judgment (§ 17*) — Process to Sustain Judgment — Attachment. 

Under the law of Oregon, as settled by décision, an attachment Is mere- 
ly auxillary to the main action, and the issuance and levy of an attach- 
ment does uot give the court jurisdiction to reuder any judgment In the 
action without a valid service upon, or appearance by, the défendant. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. §§ 25-33; Dec. 
Dig. § 17.*] 

6. Attachment (§ 211*) — Validitt — ^Proof of Defendant's Ownership. 

To sustain the jurisdiction of a court to levy upon and sell property 
under an attathmeut against a nonresident défendant, it must be alleged 
and proved that the property was owned by such défendant, and, where 
at the time of the levy of the attachment the record tltle was In another, 
it Is not sufficient évidence to prove such ownership that a deed thereto 
made by the défendant and contalnlug a covenant of tltle was dated prior 
to the levy, where it was not dellvered uutil afterward and on the same 
date as the delivery of a deed from the record owner conveying the prop- 
erty to him, since a deed speaks only from the date of Its delivery. 

[Ed. Note. — For other cases, see Attachment, Cent. Dlg. §§ 706-721; 
Dec. Dig. § 211.*J 

Appeal from the District Court of the United States for ti.c District 
of Oregon; R. S. Bean, Judge. 

Suit in equity by the North Star Lumber Company and others 
against John W. Johnson and others. Decree for complainants, and 
défendant Johnson appeals. Affirmed. 

For opinion below, see 196 Fed. 56. 

This is a suit brought in the United States Circuit Court for the District 
of Oregon by the North Star Lumber Company, a Minnesota corporation, 
against John W. Johnson and two others, ail cltizens of the state of Wash- 
ington. The action is to quiet tltle to certain lands descrlbed as the north- 
west quarter of section 10, township 21 south, range 7 west of the Willamette 
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206 F.— 40 
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meridlan, situate in Douglas eounty, state of Oregon. Xoue of the parties 
to the action are cltizens of the state of Oi-eg;on. The laiid in controversy 
is vacant, unoccupied tlmber latul, not In the possession of either party to the 
action or any otlier persou. The appellant aknie appeared. flled an answer 
and cross-bill, and defended tlie action ; the other two défendants defaulting. 

The tract of laud in controversy was origlnally a j)art of the public domain. 
It was conveyed to Aaron Johnson by the United States by patent dated 
September 10, 1900. The patent was preceded by a sale of the land to Aaron 
Johnson by the United States under the provisions of the act of Cougress of 
June 3, 1878, entitled "An act for the sale of tlmber lands in the states of 
California, Oregon, Nevada and Washington Territory." The sale was evi- 
denced by a certiflcate of sale dated February 18. 1902. While holding this 
certificate of sale from the United States, Aaron Johnson conveyed the land 
to one Andrew Johnson by deed dated May 21, 1904, recorded June 7, 1904. 
The title to the land acquired by purchase and patent remained In Andrew 
Johnson until by a deed dated Àpril 8, 1907, delivered April 12, 1907, and 
recorded April 24, 1907, it passed to Aaron Johnson. The latter, by deed 
dated February 21, 1907, acknowledged March 8, 1907, delivered April 12, 1907, 
and recorded April 24, 1907, conveyed the land to the plaiutiffl. The deed from 
Andrew Johnson to Aaron Johnson was delivered on April 12, 1907, and on 
the saœe date Aaron Johnson delivered liis deed to the plaintifC, and botli 
deeds were recorded on the sa me day. Pending thèse proceedings, and ou 
April 1, 1907, the défendant John W. Johnson eomnienced an attaciimeut suit 
in the circuit court of the state of Oregon for Douglas eounty against Aaron 
Johnson and Ellne Kngebritson, and eaused the land in controversy, then 
standing of record in the name of Andrew Johnson, to be attashed in said 
action and on said day as the property of the two défendants therein named. 
It is not claimed that the défendant Eline Engebritson ever had any interest 
in the land In dispute. We hâve, therefore, no further concern in the relation 
of this défendant to the case. Andrew Johnson was not a party to the attach- 
ment suit. 

In the attachment suit the plaintiff, on the 7th day of September, 1907. 
uiade an aflidavit, subscribed and sworn to before one Charles W. Hodgdon, 
a notary publie for Washington, residing at lloquiani. Waslu, in wliich the 
plaintifC undertook to allège certain facts concerning the résidence of the 
défendant as the basis for an order of the court directing publication of the 
sunnnons in the case. The statute of Oregon in force at this time respecting 
affldavits was contained in section 819 of Bellinger & Cotton's Annotated 
Codes and Statutes of Oregon, as follows : "An alndavit or déposition taken 
in another state of the United States or a territory thereof, the District of 
t'Olunibla, or in a foreign country, otherwise than upon commission, must 
be authenticated as follows, before it can be used in this state : (1) It must 
be certlfied by a conimlssiouer, appolnted by the Governor of this state, to 
take affldavits and dépositions in such other state, territory, district, or 
country ; or (2) it must l)e certlfied by a judge of a court having a elerk and 
a seal to hâve been taken and subscribed before him at a tinie and place 
therein specifled, and the existence of the court, the fact that such judge is 
a rnember thereof, and the genuineness of his signature shall be certlfled by 
the clerk of the court, under the seal thereof."' Charles W. Hodgdon, the 
notary public in the state of Washington before whom plaintifC's affldavit was 
taken. was not a commlssioner appointed by the (iovernor of the state of 
Oregon to take affldavits in the state of Washington, nor was he otlierwise 
<iuali(ied to take plaintiffs affldavit for use in the state of Oregon. Upon 
this affidaiit of the plaintifC an order of publication was made by the court ; 
but no publication was theu made. 

On October 11, 1907, the plaintifC's attorney made and flled an affldavit with 
the court, allegiug that by inadvertenee he had neglected and omitted to hâve 
the summons published, and that the sunnnons had not been published ; that 
letters addressed to the défendant at Hoquiam, Wash., had been returned 
unopened and uncalled for ; that the address of either of the défendants was 
unknown to the plaintiff and could not be ascertained with reasohable dili- 
gence; that due and strict inquiry had been made to ascertain such addresses 
from former friends of said défendants living at Hoquiam, Wash.. by the 
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plaintiff and his attorneys at Hoquiam, Wash., and that no one eould be fouud 
who knevv their addresses. An affidavit of one Bvelyn Johnson, dated Septem- 
ber 10, 1907, was also flled, In which it was alleged that on the lOth day 
of September, 1907, at Roseburg, Or., aflBant deposited in the United States 
post office, Inelosed in an envelope securely sealed and with the postage fuUy 
prepaid, a copy of the complaint and sunmions, directed to be published in the 
action, duly certifled to be sueh by the attorney for the plaintifC, plainly ad- 
dre«sed to the défendant, Aaron Johnson, at Hoquiam, Wash. 

tjpon thèse affldavits the court, on October 11, 1907, made a second order 
of publication, reciting that, "it appearlng to the satisfaction of the court 
that neither of the défendants above nanied" (Aaron Johnson and Eline Bnge- 
brltson) "can be found within the state of Oregon, and that a cause of action 
exists against both of said défendants, and that both of said défendants are 
proper parties to the above-entitled action; and it appearlng to the satisfac- 
tion of the court that the post otfice address of neither of the défendants is 
known and cannot be found with reasonable diligence, it is ordered," etc. 

The law of Oregon relatlng to publication of summons is contained in sec- 
tion 56, Lord's Oregon Laws, and in section .56, Belllnger & Cotton's An- 
notated Codes and Statntes of Oregon, as follows: "When service of the 
summons cannot be made as prescrlbed in the la.st preceding section'' Ipersonal 
service in thls case], "and the défendant after due diligence cannot be found 
within the state, and when that fact appears by affidavit to the satisfaction 
of the court or judge thereof, * * * or justice of the peace in an action lu 
a justlce's court, and it also appears that a cause of action exists against 
the défendant, or that he is a proper party to an action relating to real proper- 
ty in this state, the court or judge thereof * * * shall grant an order that 
the service be made by publication of a summons in either of the followlng 
cases : * * * (3) When the défendant is not a résident of the state, but bas 
property therein, and the court has jurisdictlon of the subject of the action." 

Neither of the défendants appeared in the action, and a default judgment 
was entered on May 16, 1908, in whlch the land attached on April 1, 1907, was 
ordered to be sold to pay the judgment, amountlng to the sum of $315, vrlth 
interest at 8 per cent, per annum from May 16, 1908, the further sum of $30 
attorney's fées, ail in gold coin of the United States of America, and plain- 
tifD's costs and disbursements, taxed at $14.50, and that exécution issue to 
enforce the judgment. The land was sold to the plaintifC, John W. Johnson, 
for the sum of $380.04, and the sale was subsequently confirmed by the court. 
Thereafter, no rédemption haAàng been made of the premises, the sherlff of 
Douglas county. Or., delivered to John W. Johnson, the plaintiff and judgment 
creditor, the deed for the land described in the complaint and order of sale 
in that cause. It is under thls deed that the défendant clalms title to the 
land in cohtroversy in this case. 

In the présent suit by stipulation of the parties the records and files of 
the Circuit Court of the state of Oregon in the attachment suit were intro- 
duced in évidence as the évidence of the defendant's title to the land in con- 
troversy. Upon the conclusion of the évidence, the court below directed a de- 
cree fo be èntered In favor of the plaintiff the North Star Lumber Company, 
and against the défendant, John W. Johnson, the court holding that the judg- 
ment in the attachment suit under which the défendant claimed title to the 
land was void ; that the affidavit upon which the order of publication of sum- 
mons was fflade in the attachment suit was not authentlcated as requlred by 
law, and vvas, therefore, a nulllty, and the order of publication of the sum- 
mons bafeed thereon was ineffective for any purpose. 

Morgan: & Brewer, of Hoquiam, Wash., and John Van Zante, of 
Portland, Or., for appellant. 

James N. Davis and Veazie & Veazie, ail of Portland, Or., for re- . 
spondentç. . 

Before GILBERT and MORROW, Circuit Judges, and WOL VER- 
TON, ■District Judge. ' 
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MORROW, Circuit Judge (after stating the facts as above). [1] 
1. In Oregon, a person claiming an interest or estate in real property, 
not in the possession of another, may maintain a suit in equity to re- 
move the cloud or to quiet title, without being in actual possession of 
the premises. Section 516, Lord's Oregon Lavvs; McLeod v. Lloyd, 
43 Or. 260, 272, 71 Pac. 795, 74 Pac. 491 ; Holland v. Challen, 110 U. 
S. 15, 17, 3 Sup. Ct. 495, 28 L. Ed. 52. In such a suit, where a diversi- 
ty of citizenship exists as it does hère, the Circuit Court of the United 
States for the district of Oregon had jurisdiction of the controversy, 
and, the action being local to that district, the court had jurisdiction 
over the subject-matter. Section 8, Act March 3, 1875, c. 137, 18 
Stat. 470 (U. S. Comp. St. 1901, p. 513); Dick v. Foraker, 155 U. S. 
404, 410, 15 Sup. Ct. 124, 39 L. Ed. 201. Further, the_ défendant, by 
answering the bill of complaint on the merits, and by filing a cross-bill 
submitting bis title to the jurisdiction of the court and praying for 
affirmative reHef, waived any objection he might otherwise hâve had 
to the jurisdiction of the Circuit Court of the District of Oregon. 
Western Loan Co. v. Butte & Boston Min. Co., 210 U. S. 368, 28 Sup. 
Ct. 720, 52 L. Ed. 1101. 

[2] 2. Plaintiff's title to the land in controversy must prevail in this 
action, uniess it is defeated by the title acquired by the défendant un- 
der the judgment in the attachment suit against Aaron Johnson. This 
judgment is assailed by the plaintiiï on the ground of lack of jurisdic- 
tion in the state court of Oregon to enter the judgment: (1) Because 
the court never acquired jurisdiction of the person of Aaron Johnson, 
the défendant in that case; (2) because the court never had jurisdic- 
tion over the land attached in that case and sold to the défendant un- 
der the judgment entered therein. 

"A judgment rendered by a court having no jurisdiction either of tlie par- 
ties or the subject-matter is a mère nullity, and vvill be so lield and treated 
wbeuever aud tor whatever purpose it is souglit to be used or relied upon as 
a. valid judgment" 23 Cye. 681. 

[3] 3. With respect to the jurisdiction of the court over the person of 
the défendant, Aaron Johnson, the objection is that the défendant was 
a nonresident; that he was not found or served with summons in the 
state of Oregon; that he never appeared or answered in the action; 
and that the service by publication of the summons is void and inefïec- 
tual for the reason that the défendant had no property in the state; 
and that it wa* never made to appear to the court by affidavit to the 
satisfaction of the court, or to any judge thereof, that the défendant 
could not after due diligence be found in the state of Oregon ; that no 
affidavit showing or attempting to show such fact was filed in said 
court; that, the court having no évidence before it by affidavit that 
the défendant could not after due diligence be found in the state of 
Oregon, it had no jurisdiction to make any order for service of the 
summons by publication. 

It is further objected that the only évidence which tended to prove 
the facts required by the statute to be established was a paper purport- 
ing to be an affidavit signed by the plaintiff on the 7th day of Septem- 
ber, 1907, in which it was stated that the défendant was not a résident 
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of the State of Oregon ; that the défendant was not in the state of Ore- 
gon at the time of the making of the supposed afïidavit, so as to be 
served with the summons personally in the state of Oregon; and that 
he could not be personally served in the state of Oregon. This paper 
appears to hâve been signed in the state of Washington, before a no- 
tary public of that state, who was not authorized by the laws of Ore- 
gon to take afhdavits for use in the latter state. It was therefore a 
nullity for any purpose in the state of Oregon. 

[4J It is contended, however, that the sufficiency of the allégation 
in tlie afiîdavit to prove that the défendant, after due diligence, could 
not be found within the state of Oregon was a matter for the adjudi- 
cation of the trial court, and a récital of such adjudication in the or- 
der or judgment (nothing to the contrary of such récital appearing in 
the record) was conclusive évidence of the fact in this collatéral pro- 
ceeding. But the objection in this case is that the court made no ad- 
judication upon the subject. The récital in the order of publication is : 

"It aiipeuriug to the satisfaction of the court that neitlier of the. defendauts 
above uajued eau be found within the state of Oregoo. * * * " 

There is no adjudication upon the question whether "the défendant 
after due diligence could not be found within the state," and this was 
a question jurisdictional in the publication of the summons. And 
there is the further subordinate objection that it appears from the rec- 
ord that the court had no affidavit before it upon which to make such 
adjudication, and no finding was made that such affidavit was before 
it, and, further, it appears from the record that there was no proof 
before the court of any character that "the défendant, after due dili- 
gence, could not be found within the state," and no such finding of 
fact was made by the court. It follows that as the only jurisdiction 
that the court had over the person of the défendant, Aaron Johnson, 
was the publication of the summons calling him into court, and the 
court having no jurisdiction to order the publication of summons in 
the case, and not finding the facts upon wlîich such jurisdiction could 
be based, or upon which to adjudicate upon the jurisdictional question, 
the court acquired no jurisdiction over the person of the défendant, 
Aaron Johnson. 

It would seem that the citation of authorities would be unnecessary 
to support this conclusion; but the leading case of Galpin v. Page, 
85 U. S. (18 Wall.) 350, 25 L. Ed. 959, is so directly in point that we 
cannot omit référence to the discussion in that case of the question of 
jurisdiction acquired by service of summons by publication. That 
action was brought in the Circuit Court of the United States in Cal- 
ifornia to recover possession of certain real property situated in the 
city and county of San Francisco. The plaintifï claimed title through 
a conveyance authorized by the probate court of the state, which ad- 
ministered upon the estate of the deceased former owner of the prem- 
ises, and the défendant claimed title through a purchaser who bought 
at a commissioner's sale held under a decree of the district court of the 
state, rendered in an action brought to settle the afïairs of a copart- 
nership between the décèdent and others. It was admitted in the 
United States Circuit Court that the plaintifif had the title, unless it 
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had passed to the purchaser at the commissioner's sale made under the 
decree in the state district court. Whether the title had so| passed 
depended upon the question whether the district court had acquired 
jurisdiction over the person of a nonresident heir to the estate by pub- 
lication of summons. The nonresident heir was the posthumous child 
of the décèdent, who was made a party by a supplemental bill which 
contained the prayer that a guardian ad litem might be appointed for 
the child. The statute of the state which authorized constructive serv- 
ice by publication provided : 

"When the person on whom the service is to be niaile résides ont of the 
state, or has departed from the state, or cannot, after due diligence, be fonnd 
within the state, * * « and the faet xhall ap/iear bii affidavit to the sat- 
ififuction of the cowrt or a judge thcreof, * * « and it shall in like man- 
uer appear that a cause of action exists against the défendant, in respect to 
wboin the service is to be made, or that he is a necessary or proper partj' to 
the action, such court or judge may grant an order that the service be made 
by the publication of the summons." 

An order had been made by the district court directing publication 
of summons. In the order was a récital as in the présent case "that 
it appeared to the satisfaction of the court" that the défendant resided 
out of the state, and that she was a necessary party ta the action, etc. 
It was not stated in the order in what way the facts recited appeared, 
and no affidavit was found of record in the case. It seemed probable 
that the court might hâve acted upon the statement contained in the 
supplemental bill. But it appeared in the record that the summons 
was published as required by the order and as provided by the stat- 
ute, and that thereupon the court appointed a guardian ad litem for 
the child who appeared and filed an answer in her behalf. 

In the Circuit Court, with this record before it (Galpin v. Page, 3 
Sawy. 93, Fed. Cas. No. 5,206), it was held that the récital in the or- 
der of publication of the jurisdictional fact, there being nothing in 
the record to the contrary, was conclusive évidence in a collatéral pro- 
ceeding of the détermination of the fact upon sufficient évidence, al- 
though the évidence did not appear in the record. In the Suprême 
Court of the United States the decree of the Circuit Court was re- 
versed upon the ground that this statement of the law was error. In 
speaking of the presumptions in support of judgments, the court said : 

"The presumptions îndulged in support of the judgments o( superlor courts 
of generaï jurisdiction are also limlted to jurisdiction over persons within 
their territorial limits, persons who can be reached by thelr process, and 
alsoi over prpceedings which are in accordance with the course of the common 
law. . The tribunals of one state hâve no jurisdiction over tlie persons of 
other States, unless found within their territorial limits; ithey cannot extend 
■their process Into other states, and any attempt of the Idnd would be trehted 
in ever^y other forum as an act of usurpation without any blnding efticacy. 
* *• * ^.^Vhenever, therefore, it appears from the inspection of the record 
of a, court pf général jurisdiction that the défendant, against whoni a jier- 

/sonal judgmeht or decree is rendered, was, at the time of the àileged service, 
without thé ■■■ territorial limits of the court, and thus beyond the reaëh oïlts 
IMocess; and that he never appeared , in the action, the presumption of jiiris- 

, diction .over hls person ceases, and the burden of establishing tlic juriscJicUxi.v 
iscast upon the party wlio invokes the beneflt or protection of the judgmeni; 
or decree. This is so obvions a principle, and its observance is so essr-ntiiïl 
to the- ï)rotectlon of parties Without the territorial jurisdiction of a couij, 
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that we sliould iiot hâve felt disposée! to dvvell upou it at any length had It 
uot been iiiipiigned and denied by the Circuit Court. It is a rule as old as 
tlie law, and never more to be respected tban now, that ho one shall be per- 
.sonally bouiid uutll he has had bis day in court, by which is meant until he 
lias been duly cited to appear. and has been offered an opportuuity to be 
lieard. Jud^raent witliout sueh citation and opportunity wants ail the at- 
tributes of a Judicial détermination; it is judicial usurpation aud oppression, 
and never eau be upheld where justice is justly administered. Wlieti. there- 
fore, by législation of a state, constructive service of process by publication 
is substituted in place of Personal citation, and the court upon such service 
is antborized to proceed against the persou of an absent party, not a citizen 
of the State nor found withln it, every princlple of justice exacts a strict and 
literal conipliance witli the statutory provisions. And such has been the rul- 
ing, we believe, of the courts of every state in the Union." 

The court accordingly held that the sale of property under the judg- 
ment against the nonresident défendant was void for lack of jtirisdic- 
lion over the person of such défendant. 

The law of this case was followed by the Suprême Court of Ore- 
gon, in Goodale v. Coffee, 24 Or. 346, 3d4, 33 Pac. 990, 992, where the 
court said: 

"It is well settled that statutes which provide for the service of process by 
])ublication are in dérogation of the conimon law, and must be strictly con- 
strued. Odell v. Campbell, 9 t)r. 298. The affldavit is the complaint upon 
which the judgment order for service is based, and must state every jurisdic- 
tional fact required by the statutes. McMillen v. Reynolds, 11 Cal. o72. If 
the affidavit be insnflicient. the court ac<pnres no jurisdiction over the de- 
fendant, and the judgmcnt is void. Braly v. Seaman, 30 Cal. tîlO." 

In McDonald v. Cooper, 32 Fed. 745, the United States Circuit 
Court for the district of Oregon had before it a judgment in the state 
court wherein it was claimed that a nonresident défendant had been 
brought into court by publication of a summons. Against this judg- 
ment it was objected that the state court had not acquired jurisdiction 
over the person of certain nonresident défendants, or the property 
which was the subject of the action: First, because the facts stated 
in the affidavit did not tend to show that any diligence was used to 
find the défendants within the state, or they could not hâve been found 
and served therein ; and, second, because the facts stated did. not tend 
to show that the défendants or either of them then had any property 
within the state. The statement of the affidavit was : 

'■They Ithe défendants] cannot be found within the state of Oregon, but both 
réside in San .Tose, California, and that is their post office address." 

As to whether the défendants or either of them had any property 
within the state at the time of the commencement of the suit, the 
statement of the aiifidavit was that the plaintifï therein "has a good 
cause of suit against the défendants to îoreclose a certain mortgage 
on real property situate '■'■ * * in Oregon, executed, etc."' Com- 
menting upon the insufficiency of this affidavit, the court said: 

"That diligence lias been used to lind the défendant vv'ithin the state must 
aj.jiear from the affidavit, and a niere statement or assertion therein that 
tlie parcy is a nonresident thereof is not sufficient Nor is sueh statement or 
assertion that diligence has been used a compliance with the statute. The 
affldavit must contain some évidence of the ultimate fact, besides the asser- 
tiûji of the athant, on which the judicial niind may aet In granting the order. 
And however slight and inconclnsive this évidence may be, if it has a légal 
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tendency to prove the diligence, and thnt the défendant could not be fonnd 
within the state, it is sufficient to give the court .lurisdiction, and sustain the 
order against a coliateral attack. But where there is no évidence of sueh 
diligence except the bald assertion of the fact, or that of nonresidence, the 
order is void, and the court does not acquire jurisdiction. * * * It must 
also appear from the affidavit that the défendant ha s 'property' in this state. 
The bare assertion that the défendant has such property is not sufficient. 
Some fact or facts must be stated tending to establish this conclusion on 
which the judicial miud may act" 

It appears that the insufficiency of the affidavit in thèse respects 
was admitted by the défendant; but it was contended that the suit 
was to foreclose a mortgage, and that it was a suit in rem, and, as 
in the case novv before this court (as we shall presently see), it was 
contended that the jurisdiction of the court did not dépend upon the 
validity of the proceedings to authorize the pubHcation of the sum- 
mons, but on the fact that the property was within the state, and 
that the plaintifï had a Hen thereon. The Circuit Court did not take 
this view of the proceeding, but held that the order of publication 
was void upon both of the grounds stated, and the subséquent pro- 
ceedings thereon, including the sale to the defendant's predecessor 
in interest, were nuU and of no effect. 

We conclude that in the présent case it is clearly established that 
the state court never acquired jurisdiction over the person of Aaron 
Johnson in the attachment suit. 

[b] 4. The défendant further contends that the attachment of the 
real property in controversy, and its subséquent sale under the judg- 
ment in the attachment suit, gave the court a jurisdiction over it that 
is not subject to attack in a collatéral proceeding; in other words, 
that the attachment suit was a proceeding in rem, and the right to 
adjudicate upon the issues involved in the suit was acquired by the 
attachment of the defendant's property. The case of Cooper v. Reyn- 
olds, 77 U. S. (10 Wall.) 308, 319, 19 L. Ed. 931, is cited by the de- 
fendant in support of this doctrine. But this is not the law of Oregon. 
In Bank of Colfax v. Richardson, 34 Or. 518, 525, 54 Pac. 359, 361 
(75 Am. St. Rep. 664), it was held that in that state : 

"An attachment Is merely auxiliary to the main action, and there is no dif- 
férence in the proceedings thereon in an action brought against a nonre.sident, 
upon whom service is necessarily made by publication, and in one brought 
against a résident of the state, in which Personal service is had. In either 
case the proceedings in attachment hâve nothing to do with the merits of 
the cause of action or the jurisdiction of the court to try and détermine the 
controversy between the parties. If Personal service is had, the cause be- 
comes a mère action in personam, with tJie added incident that the property 
attached remains llable for any Judgment the plaintiff may recover. But, 
if service is had by publication, and there is no appearance for the défend- 
ant, the action is practically a proceeding in rem against the attached prop- 
erty, the only effect of which is to subject it to the payment of the amount 
which the court may find due the plaintiff. Where no Personal service is 
had, the res is brought within the power and control of the court by a seizure 
under a writ of attachment ; but the right to adjudicate thereon is acquired 
only by the publication of the summons. It is the substituted service, and not 
the seizure, which gives the court jurisdiction to establish by its judgment 
a demand against the défendant, and to subject the property brought within 
its custody to the payment of that demand." 
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[6] But there is an equally conclusive objection to the judgment 
in the attachment suit, that no property of the défendant, Aaron John- 
son, was ever attached or brought within the jurisdiction of the court. 
It is not alleged in the complaint in the attachment suit that the de- 
fendant in that action had any property in the state of Oregon, nor is 
there such an allégation in the affidavit for the attachment. In the 
paper signed and subscribed by the plaintiff in that action before the 
iiotary public in the state of Washington, on the 7th day of Septem- 
ber, 1907, for the publication of summons, it was stated that the sher- 
iff of Douglas county, Or., had, on the Ist day of April, 1907, served 
the writ of attachment by levying upon the real estate in controversy, 
and that said property, on the Ist day of April, 1907, belonged to 
the défendant, Aaron Johnson. But, as we hâve already determined, 
this paper was a nullity for any purpose in the state of Oregon. It 
was ineffectuai to establish any fact in the case; but if it had been 
effectuai for that purpose, it was contradicted by the county records 
of the county in which the land was situated. On the Ist day of 
April, 1907, the défendant, Aaron Johnson, was not in possession of 
the property and had no title to it of record in Douglas county, Or. ; 
the title to the real estate in controversy standing at that time in the 
name of Andrew Johnson in the records of that county. The only 
basis for claiming that the défendant, Aaron Johnson, owned the at- 
tached property on the Ist day of April, 1907, is the fact that on the 
12th day of April, 1907, Andrew Johnson delivered to Aaron John- 
son a deed for the property, and on the same day the latter delivered 
a deed to the plaintiff herein for the same property. Both of thèse 
deeds were recorded on April 24, 1907. There is no évidence in the 
record of the case of any ownership of this property other than that 
disclosed by the recorded deed*. 

The only claim of title in the défendant, Aaron Johnson, on the 
Ist day of April, 1907, is the fact that the deed of Aaron Johnson 
to the plaintiff, the North Star Lumber Company, dated February 21, 
1907, contains a covenant on the part of Aaron Johnson : 

"That he is well seized in fee of tlae lands and premises aforesaicJ, and haa 
a good right to sell and convey tbe same in manner and foriii aforesaid." 

The title at that time, as bas been stated, was in Andrew Johnson. 
The considération for the deed to the plaintiff is stated to be the sum 
of $2,000, paid to Aaron Johnson by the North Star Lumber Com- 
pany, receipt of which is acknowledged by Aaron Johnson. Is the 
covenant of seisin contained in this undelivered deed such évidence 
of title to the land in Aaron Johnson, on February 21, 1907, the date 
it was signed, or on March 8, 1907, the date it was acknowledged, 
that the land was subject to attachment as his property on April 1, 
1907, notwithstanding that during ail this time the title was in An- 
drew Johnson? Furthermore, Andrew Johnson and Emma Johnson, 
his wife, executed a deed to Aaron Johnson, dated April 8, 1907, 
whereby the latter acquired title to the land upon the delivery of the 
deed, and in this deed the grantors covenanted : 

"That they are the owners in fee simple absolute of ail and slngular the 
above-granted and described premises, and the appurtenances ; that they hâve 
good aud lawful right to sell and convey the same." 
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If the covenant in tlie first deed is évidence of title in Aaron John- 
son at any time prior to the deHvery of the deed, so is the covenant 
in the latter évidence of title in Andrew Johnson, and the latter con- 
tradicts and nullifies the first, btit with the decided advantage in favor 
of the title in Andrew Johnson, who had the record title from May 
21, 1904, down to the time of thèse transactions. But the plain fact 
is that both of thèse conveyances and their covenants had relation to 
the delivery of the deeds, and upon delivery became effective, and not 
before. 

A deed speaks as of the date of its delivery to or for the grantee. 

"Delivery of a deed is essentlal to tlie transfor of the title," and, "to cou- 
stitnte such delivery the grantor imist part with possession of tlie deed or 
the rlght to retain it." Younge v. (îiiillieau. 70 U. S. [S Wall.) ti36, 641, 18 L- 
Ed. 262. 

"Nothing passes hy a deed until it is delivered." Parmelee v. Simpson, 72 
U. S. (5 Wall.) 81, 85. 18 r>. Kd. 542. 

"Delivery is essential to the validity of a deed." Fain v. Smith. 14 Or. 
82, 84, 12 Pae. :365, 58 Am. lîep. 281. 

"No instrument is execiitert nutil it i.s delivered." Howard Insurance Co. 
v. Silverberg, 04 Fed. 021, 022. .'Î6 C. C. A. 540. 

We know of no exception to this rule. There has been some ques- 
tion as to what constitutes delivery of a deed, and there has been 
some diversity of législation and opinion upon that subject; but that 
question is not material hère. Under this rule the title did not pass 
from Andrew Johnson to Aaron Johnson until the delivery of his 
deed on April 12, 1907, and on the same day, and not before, the 
title passed to the plaintiff. 

Oiir conclusion is that there is no évidence in the record that Aaron 
Johnson was the owner of the land in controversy when the attach- 
nient was levied on April 1, 1907, and, as the validity of the judgment 
depended upon that fact, it follows that the judgment was invalid 
for the reason that the défendant was not at the time of the levying 
of the attachment the owner of the land. 

That this conclusion is in accordance with the substantial equities 
of the case is supported by a stipulation entered into by the pairties 
at the conclusion of the trial of this case in the court below, to the 
effect that a witness called on behalf of the plaintiff should be deemed 
to hâve testified that the plaintiff had no knowledge of the fact that 
the attachment suit had been brought or that the real property in con- 
troversy had been attached, or that any judgment had been rendered 
tberein or any sale made thereunder, until about 30 days prior to the 
commencement of the présent action. The plaintiff was, therefore, a 
purchaser for a valuable considération, without any notice of defend- 
ant's claim of title. 

It follows that the state court never had jurisdiction over the land 
attached in the attachment suit, and that the judgment in that case 
was void and of no effect. 

The decree of the lower court in favor of the plaintifï was correct, 
and it is affirmed. 
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CAROLINA GLASS CO. V. MURRAY et al. 

(Circuit Court of Appeals, Fourtli Circuit. July 10, 1913.) 

No. 1,156. 

Courts (§ 305*) — Action Against State — Necessary Pabty — Reai, Partt in 
intebest. 

Where county dispensary boards purcliased supplies for the sale of In- 
toxicating llquor as authorlzed by Act S. C. Feb. 1(5. 1907 (25 St. at Large, 
p. 463), and regulated by Act S. C. Feb. 23, 1910 (26 St. at Large, p. 
876), tlie title to sucli supplies vested lu the state, so tliat, tlie board hav- 
iiig paid the proceeds of sales to otlier designated officers of the state as 
required by law, an action by a creditor, Imving furnished supplies, to 
recover therefor on a quasi eontraet, was one to whlcli the state was a 
necessary party, within Const. U. S. Amend. 11, provlding that the ju- 
dlcial Power of the United States sliall not be coustrued to extend to 
any suit at law or- in equlty commenced or prosecuted against one of the 
United States by citizens of another state, or by citizeus or subjects of 
uny foreign state. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 844, Séiy^, 986; 
Dec. Dig. § 305.*] 

In Error to the District Court of the United States for the Eastern 
District of South CaroHna, at Charleston ; Henry A. M. Smith, Judge. 

Action by the CaroHna Glass Company against W. J. Murray and 
others. Judgment for défendants, and plaintifï brings error. Af- 
firmed. 

J. B. S. Lyles and D. W. Robinson, both of Columbia, S. C. (Lyles 
& Lyles and J. T. Seibels, both of Columbia, S. C, on the brief), for 
plaintiff in error. 

W. F. Stevenson, of Cheraw, S. C, and B. L. Abney, of Columbia, 
S. C. (C. L. Prince, of Cheraw, S. C, on the brief), for défendants in 
error. 

Before PRITCHARD, Circuit Judge, and KELLER and CON- 
NOR, District Judges. 

PRITCHARD, Circuit Judge. This was an action at law, instituted 
by the Carolina Glass Company, plaintifï in error (hereinafter referred 
to as plaintiff), against W J. Murray, John McSween, A. N. Wood, 
Avery Patton, and J. S. Brice, défendants in error (hereinafter re- 
ferred to as défendants), to recover the sum of $19,084.38 alleged to 
be due plaintiff by the several county dispensary boards of South Caro- 
lina. When the case came on for trial the parties by written stipula- 
tion waived a jury trial, and the facts were found by the court below 
as f ollows : 

"The complaint is in the nature of an action against the indlvldual de- 
fendants for moneys by theiu had and received, and whicli njoueys they ought 
ex œquo et bono to refuHd to the plaintiff as its property. The défendants 
were at one time members of the State Dispensary Commission, appointed 
under the act approved February 16, 1907 (Stats. S. C. vol. 25, p. 463), and 
as such received a sum of money under the following circumstances, as ap- 
pears by tlie testimony in the case, viz : 

•'By an act approved February 16, 1907 (Stats. S. C. vol. 25, p. 463), the 

•For other cases see same topic & § nfmbek in Dec. & Am. Dlgs. 1907 to date. & Kép'r Indexes 
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General Assembly of South Carolina enaeted that wherever at the élection in 
the aet provided for any eounty voted in favor of the sale of alcoholle llquors 
and beverages it should be lawful tbat the same should be sold in such eounty, 
and that thereupon a board should be appointed, to be Icnown as the '('onnty 
Pispeusary Board,' who were authorized and required to establish dispensaries 
lu the eounty for the sale of alcoholle liquors and beverages under the forins 
and limitations prescribed in the act. The aet also provided : 

" 'Sec. 6. The nienibers of the said eounty dispensary board are hereby de- 
clared to be eounty offlcers. and are hereby authorized and empowered, under 
the authority and in the name of this state, to buy in any marlœt and retail 
within the state, liquors and beverages as provided herein: Provided, that 
the state shall not bè llable upon any contract for the purchase thereof be- 
yond the actual assets of the dispensary for whieh the purchase is made.' 

•' 'Sec. 11. Each dispenser shall daily deposit to the crédit of the eounty 
board, In a bank designated by the board, ail nioueys received by him froui 
sales.' 

" 'See. 13. Ail sales shall be for cash and at a profit to be determined by the 
board.' 

"By section 18 it is provided that the eounty dispensary board should quar- 
terly in each year make a sworn statement of the profits, and at the same 
time divlde and pay out the profits as so ascertaiued in the proportion fixed 
by the aet of various public eounty purposes. 

"The aet appointed a State Dispensary Commission, altliough a separate act 
was approved on the same day as this last-mentionod act providins for eounty 
dispensary boards, viz., February 16, 1907. Under the act of February 16. 
1907, creating the State Bispensary Commission, the commission so ereated 
was directed to close out the entire business of the State Dispensary as car- 
ried on by the state prior to the 16th of February, 1907, eollect ail debts due, 
and pay ail just liahilities of the state growing out of the said business. The 
commission was given full power and authority to investigate the past conduet 
of the affairs of the dispensary. This act of 1907 was amended in 1908, so 
as to give the commission full power to pass upon, fix, and détermine ail 
c-laims against the state growing out of dealings with the dispensary and to 
pay for the state any and ail just claims whicli bave been submitted to and 
determined by it, and no other. Stats. S. C. vol. 26, p. 1293. 

"The plaintifT in this case had furnished the state with bottles and demi- 
johns used in the business of the State Dispensary as carried on prior to 
February 16, 1907, and liad a claim therefor against the state for $23,013.75. 
This claim the plaiutiff presented to the State Dispensary Commission, who. 
aftor investigation, found that, in pursuance of a eonspiracy between some of 
the directors of the State Dispensary and some of the plaintifC's officers or 
agents to defraud the state, the latter had paid the plaintifif on glassware 
purchased between 1902 and April, 1906, a priée exceeding the fair market 
value thereof by $51,432.94. Therefore, allowing plaintiff's claim of .123,013.75. 
the commission found that plaintlEf was indebted to the state in the sum of 
$28,410.24, the différence between the amount of its claims and the sum It 
had fraudulently collected from tlie state prior to April, 1906. 

"From this décision of the commission an appeal was taken under the provi- 
sions of the act of 1907 to the Suprême Court of South Carolina. This ap- 
peal was heard by that court, which on the 17th of November, 1910, rendered 
its décision, holding that the plaintifC had no claim against the state. ïhat 
court held further: 

" 'The tindings of tlie commission, however, are eontrolling only in Its dé- 
termination of the nonliability of the state upon appellant's claim. They hâve 
not tlie force or efCect of a judgment, eoncluding appellant in any other pro- 
eeeding — such, for instance, as the state might institute in the proper court to 
recover the amount found by the commission to be due it by appellant.' 

"And again: 'So long, therefore, as the action of the commission was con- 
fined to the investigation of ail dealings, past and présent, with the dispensary, 
and the détermination of the just liabilities of the state growing out of them, 
it was, as we liave seen, based upon constitutional authority, and was valid 
and binding. But we find no authority in the Constitution for the Législature 
to provide by law how claims of tlie state against others shall be established 
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or acJjusted, exoept tlirough the courts. We conclude, therefore, that in so far 
as the act of 1010 attempts to conter npon the commission power to pass final 
judgment upon the elaim of the state against the plaintifï it is uneonstitu- 
tional, uull, and void.' Carolina Glass Co. v. State of S. C, 87 S. C. 270 [69 
S. E. 391.] 

"In the meàntime, and after the création of the county dispensary board 
under the act of February 16. 1907, the plaintiff froni tlme to time furnished 
the county dispensary boafd for Eichland county «lassware under purchases 
made from it by that board, and on the 23d of February, 1910, there was ad- 
mittedly due to the plaintiff for thèse purchases the sum of !F4,963.13. On the 
23d of February, 1910 (Stats. S. C. vol. 26, p. 876j, by an act of the General 
Assembly of South Carolina approved that day, it was provided: 

" "Sec. 6. In any and ail cases where the State Dispensary Commission has 
heretofore found any aniount due the state by any person, firm or corporation 
on account of dealings with the State Dispensary, the several county dis- 
pensary boards now existing, and ail boards and other offlcer or officers lu 
charge of any nioney due any such person, flrm or corporation on account ot 
any dealings with any and ail county dispensàries heretofore existing, shall, 
upon demand, pay to the state Dispensary Commission a sufllcient amount, or 
so much thereof as may be on hand, to cover the amount so found to be due 
the state.' 

"Subséquent to the 23d of February, 1910, and between that date and the 
13th of Deeember, 1910, the plaintiff delivered to the county dispensary board 
for Richland county additional supplies of glassware for which there was ad- 
mittedly due to plaintiff !fl2,586.64, which added to the $4.963.13 due on the 
23d of February, 1910. made a total of .$17,550.07 admittedly due to plaintiff 
on Deeember 13, 1910. 

"On that day, viz., Deeember 13, 1910, the county dispensary board for 
Eichland county paid the sum of $17,550.07 to the State Dispensary Commis- 
sion under the circumstances stated in the receipt given for the same, vlz: 

" 'Columbia, S. C, Dec. 13, 1910. 
" 'Received from the Richland County Dispensary Board the sum of seven- 
teen thousand flve hundred and fifty 07-100 (-$17,550.07) dollars, being the 
amount in the hands of the Richland County Dispensary Board to the crédit 
of the Carolina Glass Company for goods and merchandise bought by the 
liichland County Dispensary Board from the Carolina Glass Company, which 
amount is paid to the State Dispensary Commission upon its demand made in 
pursuance of the provisions of the act of the General Assembly entitled "An 
act to further provide for windlng up the affairs of the State Dispensary," ap- 
proved 23d day of February, 1910, and in pursuance of the judgment of the 
Suprême Court in the case of Carolina Glass Company v. Dr. W. J. Murray 
et al. 

" 'State Dispensary Commission, 
" '$17,550.07. By W. J. Murray, Chairman.' 

"On the 22d of November, 1910 (after the fillng of the opinion of the Su- 
prême Court of South Carolina in Glass Co. v. State of S. C), the plaintiff! in 
this case gave the défendants Personal notice that they would be held per- 
sonally liable for any funds due to plaintiff by any county dispensary board 
which the défendants should hold and not pay over to the plaintiff. 

"On receiving this amount of $17,550.07 the défendants held it until March 
27, 1911, when they turned it over to the persons who had been appointed as 
members of the State Dispensary Commission in succession to the présent 
défendants who had ceased to be such. 

"The contention of plaintiff is that this amount of $17,5.50.07 was a fund 
to which plaintiff is and was entitled, and it came into the hands of the de- 
fendants on Deeember 13, 1910, under circumstances which fully notified the 
défendants that ex œquo et bono they were bound to pay it to plaintiff and 
that the action of défendants in turinng it over on March 27, 1911, to their 
successors in office, was tortious and unlawful after the notice of November 
22, 1910, and leaves défendants personally responsible for the amount. 

"The jurisdiction of this court is invoked on the ground that the act of 
February 23, 1910, is in contravention of section 10, art. 1, of the United 
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States Constitution, as impairlng the obligation of the contract whereby, 
iinder the act of Febniary 16, 1907, the county dispensary board was bound to 
pay to plaintiff the amount admlttedly due for the glassware furnished by 
it, and is further in contravention of the fourteenth amendment of the United 
States Constitution, in that it seeka without due process of law to talce the 
amount of $17,550.07 admittedly due to plaintiff and arbltrarily apply It to 
the payment of a eontested claim made by the state, not yet judicially estab- 
ïished, for $28,419.24 against the plaintiff." 

The court below, after having found the facts, also discussed at 
some length the merits of the case, but at the same time reached the 
conclusion that this was a suit against the state, and dismissed the 
same for want of jurisdiction. 

There are seven assignments of error. However, in view of the ac- 
tion of the lowcr court in dismissing the same for want of jurisdic- 
tion, we only deem it necessary to consider the fîfth, which is in thé 
following language : 

"Tliat the court erred in rulins as a matter of law, npon the uudisputed 
filets, that this suit is a suit asainst the state of Sonih Caroliua and to which 
tlie sairt state is a necessar,y party, and so is witliin the express prohibition of 
Ihe eleventh amendment of the Constitution of the TTnited States. Whereas. 
tlie court shonlrt liave ruled that the suit is one brougtit by plaintiff to recover 
iiioney illegally confiscated and redress grlevances illeaally infilcted by the 
individual défendants, clalmlng to act as the State Dispensary Connnisslon 
l'y Airti.:; of the authorlty given theni by section G i>f the act of 1910, when 
lliê said act is and always Jias been uuU and vold, because of section 10 of 
;irticle 1, and the fourteentli amendment of the Constitution of the United 
States, and therefore alïorded no protection or color of authorlty for the il- 
légal acts of the défendants." 

In order to détermine whether this is a suit against the state, we 
.iiust ascertain to whom the fund of $17,550.07 belonged, both before 
and after it reached the hands of the défendants. 

Section 6 of the act of 1907 authorizes and empowers county 
joards, in the name and under the authorlty of the state, to buy in any 
narket, and to retail within the state, liciuors and beverages. If the 
iquor and beverages were purchased by the dispensary board in pur- 
uiance of this act, it necessarily follows that in so doing sucli boards 
.vere acting for and on behalf of the state, and any purchases made, 
Dr funds realized from the sale of the same in pursuance thereof, 
;hereby became the property of the state and subject to its control as 
;uch. The fact that the county dispensary boards are declared to be 
;ounty officers in no wise affects the ownership of the state of any 
jroperty that may hâve been purchased by such boards. The state has 
is much right to constitute county officers its agents as it would to em- 
)loy any other person or persons to act in its behalf in the transaction 
)f its business, and this is precisely what it did in this instance. The 
nere désignation of thèse officiais as county officers could not deprive 
he state of any right to property which it may bave purchased through 
hem while they were acting in pursuance of authorlty granted by the 
;tate. A careful exaraination of the Constitution as well as the act of 
■jouth Caroliua, as respects the dispensary, clearly shows that it was 
he policy of that state to retain complète control over the purchase 
ind sale of liquors, as well as the title to the same. 

Among other things, it is provided b}' the act iu question that the 
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State shall not be liable beyond the actual assets of the dispensary for 
vvhich the purchases are made. The foregoing clearly indicates that, 
while the state stands back of the dispensary board in the purchase 
of goods, yet it is not Hable for any debts that such boards may hâve 
incurred in excess of the actual assets of the dispensary. 

This was a precautionary measure, intended to protect the state in 
cases where the board should attempt to contract debts beyond the 
amount of assets, and was notice to the world that the state would 
only pay such debts as were not in excess of the assets of the dis- 
pensary. 

Thèse provisions clearly indicate that it was the purpose of the Lég- 
islature to make the dispensary board subordinate to and under the 
control of the state in ail particulars and at ail times, so long as they 
continued in business; and among other things it is provided that 
after certain expenses are paid, and the proportion allotted to the coun- 
ty was set apart for that purpose, that any net profits were to be ac- 
counted for to the state, and retained by it as its property. 

The Suprême Court of the state of South Carolina, in construing 
section 6 of the act of 1907, held that thèse county dispensaries were 
conducted under the authority, and in the name of the state. This 
question was before the Suprême Court of that state in the case of 
State V. Dispensary Commission, 79 S. C. 325, 60 S. E. 931, the court, 
among other things, said : 

"The General Assembly may require the public funds or any part of then» 
to be put in any place or with any person it sees fit ; and there is no limit 
to its power in imposing conditions and conferring discrétion on its fiscal 
agent as to the dlsbursement of thèse funds to its creditors." 

And also in the case of State v. Dispensary Commission, 79 S. C. 
326, 60 S. E. 928, the Suprême Court of that state quoted with approv- 
al the ruling of the Suprême Court of the United States in the case of 
Buchanan v. Alexander, 4 How. 20, 11 L- Ed. 857, in which that court 
said that: 

"So long as money romains in the hands of a disbursing officer, it is as mucli 
the money of the United States as if it had not been drawn from the trens- 
urer." 

The Suprême Court of the United States, in the case of Murray v. 
Wilson Distilling Co., 213 U. S. 151, 29 Sup. Ct. 458, 53 L. Ed. 742. 
referring to the provisions of the Constitution and statute of that state 
as respects the dispensary question, said : 

"If we consider as an original question the provisions of the Constitution 
of South Carolina on the subject and the terms of the statutes of that state 
establishing the dispensary system, we think it is apparent that the purchases 
which were made by the state officers, or agents, of liquor for consumptiou 
in South Carolina, were purchases made by the state for its account, and, 
therefore that the relation of debtor and creditor arose from such transactions 
between the state and the persons who sold the liquor. And this irrésistible 
conclusion, arislng from the very face of the Constitution and statutes, is re- 
moved beyond ail possible controversy by the décision of this court in Vance 
V. Vandercook, No. 1, supra [170 U. S. 438, 18 Sup. Ct 674, 42 L. Ed. IIOOJ, 
and by the construction given by the Suprême Court of South Carolina to 
the state statute prior to the commencement of this lltigation, in State v. 
Farnum, supra [73 S. C. 165, 53 S. E. 83], as well as by the convincing opinion 
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expressed by that court In revlewlng the atate statutes In the manflamtis case 
already referred to as reported in 79 S. C. 316 [60 S. B. 928]. We could not. 
therefore, sustain the exercise of judisdiction by the Circuit Court wlthout 
in effect deciding that the state can be compelled by compulsory judicial pro- 
cess to perform a contract obligation. It is certain that, at least by indi- 
reetion, the biUs of complaint sought to compel the state to specifically per- 
form alleged contraets with the vendors of llquor by paying for liquor al- 
légea to hâve been supplled. But it is settled that a bill in equity to compel 
the spécifie performance of a contract between individuals and a state can- 
not, agalnst the objection of the state, be maintalsed in a court of the United 
States. Thus, in Hagood v. Southern, 117 U. S. 52 [6 Sup. Ct 608, 29 L. Ed. 
805], where, in sults brought in a court of the United States agalnst offlcers 
aud agents of the state of South Carolina, the holders of certain revenue 
scrip of the state endeavored to enforce the rédemption thereof according to 
the terms of the .statute, in pursuance of which the scrlp was issued, which 
statute was alleged to constitute an irrepealable contract, the court said : 
'Though not nominally a party to the record, it [the state] is the real and only 
party in intercst ; the nominal défendants being the ofBcers and agents of 
the state, having bo Personal interest in the subject-matter of the suit, and 
defending only as representing the state. And the things required by the 
decrees to be done and performed by them are the very things which, when 
done and performed, constitute a performance of the alleged contract by tha 
state. The state is not only the real party to the eontroversy, but the real 
party agalnst which relief is sought by the suit; and the suit is, therefore, 
substantially within tbe prohibition of the eleventh amendment of the Consti- 
tution of the United States, which déclares that "the judicial power of the 
United States shall not be construed to extend to any suit in law or equity 
commeneed or prosecuted agalnst one of the United States by citizens of an- 
other state, or by citiîïens or subjects of any foreign state." * * * The 
absence in the winding-up act of a provision conferring authority to review 
in tlie ordinary courts of justice the action of the commission concerning 
claims, instead of supporting the contention that the state had abandoned ail 
property right in the funds placed in the hands of the commission, tends to 
a coutrary conclusion, since it at once suggests the évident purpose of the 
state to confine the. détermination of the amount of its liability to claimants 
to the ofiicers or agents chosen by the state for that purpose. And it la ehe- 
uientary that, even if a state has consented to be sued in its own courts by 
one of its creditors, a right would not exist in such créditer to sue the state 
in a court of the United States. Smith v. Reeves, 178 U. S. 436 [20 Sup. Ct. 
919, 44 L. Ed. 1140], and cases clted ; Chandler v. Dix, 194 U. S. 590 [24 Sup. 
Ct. 766, 48 L. Ed. 1129]. The situation, therefore, was not changed as a re- 
snlt of the subséquent act of February 24, 1908, giving the creditors of the 
state, whose claims might be adversely acted upon by the commission, the 
right to a review In the Suprême Court of the state.' " 

We hâve carefully considered the authorities relied upon by plain- 
tiff, but are of the opinion that they do not apply to the case at bar. 
In view of the décisions of the Suprême Court of South Carolina, as 
well as the décision of the Suprême Court of the United States, we 
are impelled to the conclusion that the state is a necessary party to this 
action. Such being the case, the ruling of the lower court in dismiss- 
ing the same for want of jurisdiction was eminently proper. 

For the reasons stated, the judgment of the lower court xs afïirmed. 

Affirmed. 
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UNITED STATES v. WEISBERGEE et al. 

(Circuit Court of Appeals, Ninth Circuit. August 4, 1913.) 

No. 2,244. 

United States (§ 67*) — Conteacts — Bbeach — Action on Bond. 

Wliere a contract for government vvork in connection with an Irriga- 
tion Project provided that tlie Secretary of the Interior might suspend 
the contract, take over the work;, and complète the same at the cost of 
tàe contracter, and it appeared that the work contracted for was a novel 
undertaklng, neither the government nor the contracter knowlng a great 
deal concerning its feasibility, and the Secretary of the Interior under 
such provision terminated the contract, and undertook to do the work 
itself, because it appeared that the work done in accordance with the 
speciflcations would not fulfill the desired results, and the government 
flnlshed the same at an excess cost by performing it in a substantially 
différent manner from that specified, it was not entitled to recover the 
excess from the contracter and his surety. 

[Ed. Note. — For other cases, see United States, Cent. Dig. § 50; Dec. 
Dig. § 67.*] 

In Error to the District Court of the United States for the Southern 
Division of the Eastern District of Washington; Frank H. Rudkin, 
Judge. 

Action by the United States of America against Théodore Weis- 
berger and others. Judgment for défendants, and the United States 
brings error. Affirmed. 

The government brought thls suit in the court helow upon a contract en- 
tered into hetween it and the défendant Weisberger, and upon a bond given 
by the défendants for the faithful performance by the contracter of the 
provisions of hls contract. The contract related te the construction ef certain 
portions of the Tieton main canal of the Yakima-Tieten réclamation project 
of the United States Réclamation Service in the state of Washington. The 
portions of the work undertaken to be constructed by Welsbei^er were des- 
Ignated in the contract as "Schedule 6 — A" and "Schedule 7— A," the first of 
which covered the manufacturlng of concrète shapes fer the canal and tun- 
nel linings and for flumes, and the second covered the placing of the shapes 
in excavated canals and joining them together, so as to form a continuous 
solid concrète canal. By the original contract the entlre work of the con- 
tracter was to be completed by March 31, 1908 — the eompletion of that speci- 
fied tn Schedule 6 — A being later extended to August 1, 1908, and that em- 
braced by Schedule 7 — A to October 15, 1908. The speciflcations centalned 
thèse provisions, among others : 

"8. Engineer. — The word 'engineer,' used in thèse speciflcations or in the 
contract, unless qualified by the context, means the Chlef Engineer of the 
Réclamation Service. He will be represented on the work by assistants and 
inspectors, with authority to act for him and direct the work. Upon ail 
questions concerning the exécution o( the work, the classification of the ma- 
terial in accordance with the spécifications, and the détermination of costs, 
the décision of the Chief Engineer shall be bindlng on both parties." 

"11. Local Conditions. — ^Bidders must satisfy themselves as to ail local 
conditions affecting the work, and no information derived from the maps, 
plans, speciflcations, profiles, or drawings, or from the engineer or his assist- 
ants, will in any way relieve the contracter from any risk or from fulfilllng 
ail the terms of his contract. The accuracy ef the interprétation of the 
facts dlsclosed by borlngs or other preliminary investigations is not guar- 
anteed. Unless the bldder or hls représentative has visited the site of the 

•For other cases see same topio & § number in Dec. & Am.Digs. 1907 to date, & Rep'r Indexes 
206 P.— 41 
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work anJ maile liiuiself familial- with the oouditions liis bid on work de- 
pending on local conditions will iiot be considered." 

"22. Suspension of Contract. — Siiould the coutractor fail to beglu tbe 
work witbin the tinie required, or fail to begin tbe delivery of material as 
provided in tbe contract, or fail to prosecute tbe work or delivery in svich 
nianner as to insure a full conipliance with the contract within tbe tinie lim- 
it, or if at any time tbe contracter is not properly carryiug out tbe provisions 
of bis contract in their true intent and meaning, notice tbereof in writing 
will be served upon hlm ; and should be neglect or refuse to provide means 
for a satisfactory compliance with tbe contract witbin the time specified in 
sueh notice, the Seeretary of tbe Interior in any such case sball bave tbe 
power to suspend tbe opération of the contract. Upon sueh suspension the 
Seeretary of tbe Interior may take possession of ail niacbinery, tools, ap- 
pliances, and animais employed on any of tbe works to be constructed under 
tbe contract, and may appropriate ail niaterials and stipplies of any kiud. 
sbipped or delivered by or on account of the contraetor for use in connection 
with the work, and he may use the same for the completiou of the work, ei- 
ther direetly by the United States or by other parties for it; or tbe Seere- 
tary of tbe Interior may employ other parties to carry the contract to com- 
pletion, substitute other macbinery or niaterials, pnrchase the material con- 
tracted for in such nianner as lie may deem proper, or liire such force and 
buy such macbinery, tools, appliances, niaterials, supplies, and animais at tbe 
contractor's expansé as may be necessary for tbe proper couduct of the work 
and for the completion tbereof. Any excess of cost arising tberefrom over 
and above the contract priée will be cbarged against tbe contraetor and bis 
surettes, wbo shall be liable therefor. In the détermination of the question 
wbether there bas been such noncompliance with the contract as to warrant 
the susjiension tbereof, the décision of the Seeretary of tbe Interior sball 
be binding on botb parties." 

"25. Clianges in Quantifies. — ïhe Seeretary of the Interior reserves the 
right to make such clianges in tbe quantifies of work or material as may be 
deenied advisable, without notice to the surety or surettes on tbe bond giveu 
to secure compliance with tbe contract, by adding thereto or deducting tbere- 
from, at the unit priées of the contract. Thèse changes will include modifica- 
tions of shapes and dimensions of canals, dams, and structures of wbatso- 
ever nature, particularly foundation work, to suit conditions dlsclosed as the 
work progresses. Should any change be made in a particular pièce of work 
after it bas been commenced, so that the coutractor is put to extra expense, 
the engineer will make reasonable allowauce therefor, wbich action shall 
be binding on botb parties. Extra work or material will be paid for as here- 
inafter provided." 

"27. Changes at Contractor's Eequest. — Should the contraetor, by reason 
of conditions- developing during the progress of tbe work, flnd it inipraetica- 
ble to comply strictly with the spécifications, and apply in writing for a mod- 
ification of structural requirements or metbods of work, such change may be 
autborized by the engineer, provided it be not detrimental to tbe work and 
be without additional cost to tbe United States." 

The canal as pro.1ected was about 11 miles in length. Thé government ad- 
vertised for bids for the construction of the varions divisions into w»hich 
the engineers had divided the work by schedules, but no bids were received 
for any portion except that of Weisberger for that portion covered by Sched- 
ules 6 — A and 7 — A. The contract provided, among other things, tliat before 
it should be necessary for the contracter to begin construction under the 
contract the United States would build a wagon road in the Tieton Cailon to 
the dam planned for the diversion of the water from the river, and that the 
concrète shapes should be nianufactured by Weisberger at varions points In 
the bottom laiids of the caîion at places thereto fore selected by the govern- 
ment engineers for tbe purpose. There was évidence given tending to show 
that before tbe contract with Weisberger was actually signed he had been 
notified by the government engineer that the contract would be awarded to 
him, upon l'eceiving which notice he at once commenced assembling the nec- 
essary material and preparing the necessary plant for the manufacture of 
the shapes. No other bid tban Weisberger's having been inade, the govern- 
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ment Bndertook to do the balance of the work itsélf, and commenced the 
work of constructing the open canal at the dlverting dam at the head o£ 
the first division of the projected work, near which Weisbergeir naturally, if 
not necessarlly, commenced the manufacture of the shapes, whlch were made 
of sand and gravel, reinf orced with steel rods running around and length- 
wise of the shapes. There was évidence given tending to show that the 
road which the government agreed to construct was never completed • to 
the dlverting dam, nor within a mile and a half of it, and was not completed 
so that Weisberger could use it for the transporta tion of his machinery and 
appliances up to the point vvheTe the flrst shapes were uianufactured until 
about July 1, 1907, and that after that the road was more or less blocked by 
government employés with d6bris thrown from the canal as it was being dug, 
and that subsequently a flood in the canon destroyed the sites that had been 
designated for. the manufacture of the shapes, ail of which impeded and de- 
layed the contracter in carryiug ou the work agreied to be performed by hinj! 

The record also shows that the shapes for the open canal were to be à lit- 
tle more thaii a half circle 8 feet 3% Inehes in diameter, with walls 4 inches 
thick, and with a cross-bar across the top to strengthen them, aud for the 
tunnel lining the shapes were to be circular rings 6 feet 1% inehes in diameter, 
ïhey were to be laid in the canal so as to practlcally fit together, and to be 
joined with a joint one-eighth of an inch in width, the joints to be linished 
to a smooth flush surface. They were to be constructed and laid according to 
the spécifications and requirements of the contract and in a manner satis- 
factory to the engineer in charge of the work. That eugineer flrst required 
the shapes to be made with a variation of ouly one-sixteenth of an inch in 
the radius, but afterwards increased it to one-eighth of an inch. It appears 
that the method of lining provided for was eutirely new, aud that the place 
where the work was done, and necessarlly had to be done, was remote from 
any railroad, and that it was theret'ore an expensive undertaking. 

By the time the government had any portion of the canal ready for lining, 
the contracter had manufactured more tlian 3,000 of the shaiies ; and when he 
began to place them In the canal it was fovmd practically impossible to con- 
struct and lay and join them as required by the spécifications of the contract, 
resulting in an application by him, in the fall of 1907, for a change in the 
manner of constructing and joining the shapes, which application remained 
under considération by the ofHcers of the government for a considérable peri- 
od, and during which perlod the contracter expended large suuis in prepar- 
ing for the future work. Meanwhile the engineers in charge of the work rec- 
ommended that the government suspend the work in pursuance of the provi- 
sions of the contract and itself take over the work, together with the ma- 
chinery, supplies, tools, and appliances which the contracter had provided, 
which recommendation was approved by the Secretary of the Interior on the 
Ist of February, 1908. Aecordingly, the government took possession of the 
entire work so contracted for, together with the contracter's equipment, and 
completed it October 15, 1909. 

The record shows that when the government undertook the work it found, 
as had the contracter, that it was impossible to make the .shapes with a var- 
iation of only one-sixteenth or one-eighth of an inch in the radius, and a 
much larger variation was thereafter made, as well as a material change in 
the cres.s-bars and varleus other substantial changes. When the government 
flnished the work it thus undertook to do, Its engineer found that it had cost 
it $51,095.05 in excess of the priée agreed to be paid Weisberger for the work 
he undertook to do, whereupon the présent action was commenced to recover 
Buch excess from the contracter and his surety. 

The contracter, in addition to his déniais of the allégations of the cem- 
plaint, set up three ceuuterclaims aud six affirmative défenses. The counter- 
claims were dismlssed by the court below, and the affirmative défenses were 
put in issue by the government's reply. The surety company set up in dé- 
fense that the contract as origlnally entered into was not possible of per- 
formance, and that the action ef the Secretary of the Interior in suspending 
the contract was in effect fraudulent. The second affirmative défense pleaded 
by the contracter included the failure en the part of the government to per- 
form the contract on its part, its wrengful stopplng of the work, the taking 
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of the contractor's equipment, and the action of the Secretary of the In- 
terior in suspending the contraet, whicli was alleged to hâve heen taken un- 
der such a gross misapprehension regardlng the facts as amounted to a fail- 
ure to exercise an honest and unblased judgment in the premises. The third 
affirmative défense alleged that there was a mutual niistake of the parties 
in the making of the contraet, and that it was impossible and impraeticahle 
for the contractor to perfonn it in accordance with its ternis and conditions. 
The case was trled with a jury, and resulted in a verdict in favor of the 
défendants. Subsequeutly the government moved the court for judgment not- 
wlthstanding the verdict, which motion was denied, and, judgment having 
been entered for the détendants, the case was brought hère by writ of error. 

Oscar Gain, U. S. Atty., and E. C. Macdonald, Asst. U. S. Atty., 
both of Spokane, Wash., and Ralph B. Williamson, Sp. Asst. U. S. 
Atty., of North Yakima, Wash., for the United States. 

Parker & Richards, McAulay & Meigs, and Fred Fontaine, ail 
of North Yakima, Wash., and John P. Hartman, of Seatde, Wash., 
for défendants in error. 

Before GILBERT, ROSS, and HUNT, Circuit Judges. 

ROSS, Circuit Judge (after stating the facts as above). Only three 
of the five assignments of error can be considered by us, to wit : 

"(2) That the court erred in denying plaintiffi's motion for judgment at the 
close of ail the testimony In tlie case. 

"(3) That the verdict herein is contrary to the évidence and against the 
law. 

"(4) That the court erred in entering judgment herein in favor of the de- 
fendants, and erred in entering judgment upon tlie verdict." 

At the time the motion was made for judgment in favor of the 
plaintiff, the évidence before the court and jury tended to show that 
the government had suspended the contraet, taken possession of the 
contractor's material and equipment, and, departing from the provi- 
sions of the contraet in a number of material particulars, had finished 
that portion of the work covered by the contraet at a claimed excess 
of $51,095.05 in cost, for which it sued the contractor and his surety. 
It is true that the Secretary of the Interior was by the express terms 
of the contraet authorized, upon the happening of the conditions 
therein specified, to suspend the opération of the contraet, take posses- 
sion of the contractor's material and equipment, and use the same for 
the completion of the work contracted for, either directly by the gov- 
ernment or by other parties for it, and recover any excess of cost aris- 
ing therefrom over and above the contraet priée from the contractor 
and his surety. The work so authorized to be taken over and com- 
pleted, either by the government itself or by other parties employed 
by it, was manifestly the work specified in the contraet, and not any 
substantially différent work. This is shown, not only by gênerai prin- 
ciples applicable to such matters, but also in this instance by spécifie 
provisions of the contraet itself, notably by the provision of the con- 
traet just referred to, and also by subdivisions 25 and 27 thereof, by 
the first of which the Secretary of the Interior is given the right to 
make certain changes and modifications at any time while the con- 
traet is being performed by the contractor, and by the second of which 
the contractor is given the right to make application to the govern- 
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ment for a modification of the structural requirements or methods of 
work, should he, by reason of conditions developing during the prog- 
ress of the work, find it impracticable to comply strictly with the spéc- 
ifications of the contract. 

The law is, we think, well settled that where the government under- 
takes to take over work contracted to be done for it, for some breach 
of the provisions of the contract, and itself perform the work, or em- 
ploy a third party to do so at the expense of the former contractor and 
his surety, the work so to be completed, in order to hold the contractor 
or his surety for the excess of cost, must be in substance the work 
that was contracted for, and must be performed without substantial 
departure from the contract. United States v. Freel, 186 U. S. 309, 
22 Sup. Ct. 875, 46 L. Ed. 1177; American Bonding Co. v. United 
States, 167 Fed. 910, 93 C. C. A. 310; American Bonding Co. v. Gib- 
son, 127 Fed. 671, 62 C. C. A. 397; United States Fidelity & G. Co. 
V. United States, 194 Fed. 611, 116 C. C. A. 187; Mundy v. United 
States, 35 Ct. Cl. 265. 

If the power conferred upon the Secretary of the Interior to sus- 
pend the contract, take over the work contracted for, and complète 
it at the cost of the contractor, could be properly held to authorize a 
substantial departure from the provisions of the contract in complet- 
ing- it, and the recovery from the contractor of the excess of the costs 
of such completion, it might very well work the ruin of the contrac- 
tor. To hold him or his surety liable for the excess of cost of sub- 
stantially différent work woufd clearly be to hold them liable for 
something for which they did not bind themselves and the cost of 
which they might hâve no means of determining. Besides, the third 
affirmative défense set up by the contractor alleged, as has been seen, 
that there was a mutual mistake of the parties in the making of the 
contract, and that it was impossible and impracticable for the contrac- 
tor to perform it in accordance with its terms and conditions. Much 
of the testirnony of several of the government's own officers, having 
charge and supervision of the work, strongly tends to sustain that con- 
clusion; and one of the defendant's witnesses— Herbert J. King — 
expressly testified that it was practically impossible to perform the 
work in accordance with the contract. The whole case shows that it 
was a novel undertaking, neither the government nor the contrac- 
tor knowing much of its f easibility ; for otherwise, as said by the 
court below in one of its opinions, the contract was "such that no man 
in his sensés and not under delusion would make on the one hand, and 
as no honest and fair man would accept on the other" — citing Hume 
V. United States, 132 U. S. 406, 10 Sup. Ct. 134, 33 L. Ed. 393. 

We are of the opinion that the disposition of the case made in tho. 
court below was right, and its judgment is accordingly affirmed. 
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RUSSO-CHINBSB BANK v. NATIONAL BANK OF COMMERCE OF 
SEATTLE, WASH.t 
(Circuit Court of Appeals, Ninth Circuit. July 7, 1913.) 
No. 2,182. 

1. Banks and Banking (§ 162*) — Spécial Verdict— Sufficienct of Evi- 

dence. 

Plaintiff liaiik siied défendant banlc to recover back money paid dé- 
fendant during tlie Russo-Japanese War as the proceeds of a draft sent 
by défendant to plaintiff's l'ort Arthur brandi for collection, on defeud- 
ant's assertion tliat it had beeii collected, during or just prior to the iu- 
vestment of Fort Arthur, and not remitted, whicli plaiutift' alleged was 
not the fact, as was ascertalned after the close of the war. Défendant 
alleged in the answer as au aifirmative défense that the draft had beeu 
collected by plaintiCE's Port Arthur brauch, and sneh issue was submitted 
to the jury for a spécial verdict, whieh was returned In favor of défend- 
ant. Held, that there was sutîicient évidence in the record to support such 
verdict. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dlg. §§ 562, 
56,3, 565, 566; Dec. Dlg. § 162.*] 

2. Banks and Banking (§ 162*) — Competency— Course of Dealing. 

On such issue, évidence of the course of dealing between plaiutlffl's 
Port Arthur branch and the drawees of the draft, with respect to the 
manuer of payment of similar previous drafts, helû compétent. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 562, 
563, 565, 566; Dec. Dig. § 162.*] 

In Error to the District Court of the United States for the Western 
Division of the Western District of Washington; C. H. Hanford, 
Judge. 

Action at law by the Russo-Chinese Bank against the National Bank 
of Commerce of Seattle, Wash. Judgnient for défendant, and plaintiff 
brings error. Affirmed. 

For former opinion, see 187 Fed. 80, 109 C. C. A. 398. 

For a correct understanding of the présent case it is necessary to make a 
fuU statenient of the faets, as was done when the case was flrst liere. 187 
Fed. 80, 109 C. C. A. 3?8. On the lOth day of Deeoniber, 1903, the Cen- 
teimial Mill Company, ot Seattle, delivered to the Boston Steumship Coni- 
l)any and Boston Towboat Company, at Seattle. 35,312 quarter sacks of 
flour, for shipment by the steamship Hyades to Clarkson &. Co. at Port Ar- 
thur and/or Dalny in Maiichurla. The Centenuial Mill Company received 
from the steamship compauy its MU of lading in duplicate. The bill of lad- 
Ing contained the foUowing: "Received from Ceutennial Mill Co. * • * 
for shipment at Seattle, by steamship Hyades * * * 35,;}]2 Qr. Sax flour 
* * * to be carrled by said steamer or any other steamer of the above 
Company to the port of Port Arthur aud/or Dalny * * * and to be there 
delivered unto shipper's order or to bis or their assigns. (Notifv Clarkson 
& Co.)" 

The flour had beeu sold to Clarkson & Co. at Port Arthur on terms of 90 
days' draft, through the Itusso-Chinese Bank, at $4.10 per barrel, amountlng 
to $36,194.80. It appears that Clarkson & Co. were merchants at Port Ar- 
thur etigaged in buying and selling différent kinds of goods. They were 
also agents at that place for différent steauisliip companles, including the 
Boston Steamship Company and the Boston Towboat Company, and were 
therefore the agents of the steamship Hyades, whieh carried the 35,312 quar- 
ter sacks of flour sold by the Centenuial Mill Compauy to Clarkson & Co., to 
be delivered to the latter at Port Arthur. The Centenuial Mill Company had 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
t Rehearing dciiied Octobof 20, 1913. 
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made other sales of flour to Olarkson & Co., which need not be referred to 
In this opinion. The Russo-Ohinese Bank Is a banklng corporation existing 
under the laws of the Russian Empire, with its head office at St. Petersburg, 
and with numerous branches throughout the empire. At the dates referred 
to in this case it had a braneh bank at Port Arthur, Manchuria, and another 
at Shanghai, China. In referring to either of thèse banks hereafter we shall 
designate it by its locality. 

In accordance with the terms of the sale of the flour a draft was drawn by 
the Centennial Mill Company on Clarkson & Co. at Port Arthur for $36,194.80, 
with exchange and collection charges payable in 90 days after sight to the 
National Bank of Commerce, at Seattle. The Centennial Mill Company pro- 
cured Insurance on the flour with the Fireman's Fund Insurance Company of 
San Francisco in the sum of $40,000. The Centennial Mill Company there- 
upon took this draft on Clarkson & Co., the bill of lading Issued to it by 
the steamship company for the flour, the Insurance poliey issued by the Fire- 
man's Fund Insurance Company attached thereto, and delivered the same to 
the National Bank of Commerce at Seattle, with whom the Centennial Mill 
Company regularly transacted business, and, in accordance with the custo- 
mary business usage, the bank discounted the draft, and paid the mill com- 
pany the value thereof. Thereupon the bank sent the draft, with the other 
documents, by letter dated December 11, 1903, to the Port Arthur braneh of 
the Russo-Chinese Bank for collection. The letter was recelved by the lat- 
ter in due course of mail on January 22, 1904, according to the Gregorian, 
or "new style," calendar, or on January 9, 1904, according to the Jullan, 
or "old style," calendar. The new style calendar prevails In this country; 
the old style In Russia. TJnder the latter the corresponding date is 13 days 
earller than in this country. The dates referred to in this opinion will be 
according to the "new style" calendar in use In this country, and will in- 
volve a change of dates to that estent in documents issued and transactions 
had in Port Arthur. The letter with its inclosures, received by the Port Ar- 
thur braneh of the Russo-Chlnese Bank on January 22, 1904, from the Na- 
tional Bank of Commerce of Seattle, was acknowledged on the same date. In 
this letter of acknowledgment the Port Arthur bank called the attention of 
the Seattle bank to the fact that instructions were reciuired as to the return 
of documents accompanying the draft, if the draft should be protested for 
nonacceptance or nonpayment. The letter states : "Please note : (1) That, un- 
less otherwise Instructed, bills of any description sent us for procuring ac- 
ceptance and/or for collection will be protested both for nonacceptance or 
nonpayment and îmmediately returned to the sender. (2) When sending us 
for collection documents and bllls or only documents clearly state in your 
letter accompanying same whether in case of dlshonor: (a) Both bills and 
documents are to be promptly returned with the relative deed of protest, or 
(b) if the bill is to be returned and the relative documents are to be kept hère 
at your disposai, or (c) if tlie goods are to be stored by us and fire Insur- 
ance is to be recovered pending receipt of your instructions." 

It does not appear that the Seattle bank ever furnished the Port Arthur 
bank any instructions with respect to the matters referred to In this letter. 
The Port Arthur bank presented the draft to Clarkson & Co. for acceptance 
on January 23, 1904. It was accepted by Clarkson & Co. on January 30, 
1904, and on the same date the Port Arthur bank notifled the Seattle bank 
by letter of the acceptance of the draft. The acceptance of the draft on 
January 30, 1904, fixed its maturity on April 30, 1904. On April 28, 1904, 
or two days before the maturity of this draft, the Port Arthur bank received 
a telegram from the Shanghai braneh of the Russo-Chinese Bank, making 
Inquiry concerning a reported sale of the flour by Clarkson & Co. without 
paying for it. The Port Arthur bank replied that the draft was due on 
the followlng day; that the fact that Clarkson & Co. had got possession of 
the flour through the bill of lading In the hands of the bank was due to 
Clarkson & Co. belng the agents of the steamer carrying the flour, and could 
bo in no way prevented by the bank. On April 30, 1904, the draft became 
due, but was not paid. TJijder the Russian law two days' grâce are allowed 
In the matter of the payment of bills of eichange. At the expiration of this 
period of grâce, on May 2, 1904, the Port Arthur Bank delivérèd the draft 
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to the notary public at Port Arthur for protest. Ou the followiug da,v, May 
3, 1904, the draft vvas protested. 

The Russo-Japanese War, formally declared Febrnary 10, 1904, wa.ï theii 
in progress. The Japanese had been directing naval operatious ag;iiii.,!t tho 
Eussian naval base at Port Arthur from February 9, 1904, at whicb date a 
complète blockade of Port Arthur on the water side had been ofîected by the 
Japanese fleet. About May 3, 1904, it was completed by the Japanese mili- 
tary forces on land, and, when the deed and protest was received by the 
bauk from the notary, communication between Port Arthur and the outside 
vvorld had been conipletely eut off by the besieglng forces of the Japanese 
army. The draft with the deed of protest was thereupon placed by the Port 
Arthur bank in its safe, to be kept until such time as communication should 
be restored. On January 2, 1905, the Japanese forces took possession of ail 
the papers and documents belonging to the liusso-Ohinese Bank at Port Ar- 
thur, and retalned possession of them until March, 1906, when they were ail 
returned to the Russo-Chinese Bank. While the books, papers, and effects 
of the Port Arthur bank were in the possession of the Japanese the bank 
had no access to them. When they were returned to the bank, they were 
taken to the home office of the principal bank at St. Petersburg. 

Pending this situation of afCairs at Port Arthur, the Seattle bank, on July 
7, 1904, wrote to the St. Petersburg bank that Olarkson had advised the Cen- 
tennlal Mill Company that certain drafts on Clarkson & Oo., including the 
one due on April 30, 1904. had been paid before maturity. To thls letter 
the St. Petersburg bank replied, to the effect that it was unable at that time 
to correspond witli the Port Arthur bank, and was unable to trace the mat- 
ter referred to, but, as soon as it was possible to investigate the subject, it 
would not fail to revert to it. Thèse letters were followed by others passing 
between the two banks, in which the Seattle bank insisted that it had infor- 
mation that Olarkson & Co. had paid the amount of the draft to the Port 
Arthur bank, and demanding payment. The St. Petersburg bank repeated 
its former statement that communication with Port Arthur had been sus- 
pended, and it was unable to trace the matter. Finally, on Oetober 12. 1904, 
the Seattle bank concluded a letter, upon the subject addressed to the St. 
Petersburg bank, with the foUowing: "We would respectfully request that 
you notify us immediately on receipt of this letter what you propose doing 
in the premises, and trust you will not by further delay compel us to take 
steps in thls country to enforce our rights, which we most certainly shall do." 

The St. Petersburg bank replied, under date of November 9, 1904, in which, 
after referring to matters connected with the controversy, it said : "Of 
course, as the matter now stands, we are unable to discuss the question any 
further and therefore hand you inclosed, in cover of the bill for: U. S. .$36,- 
194.80, claimed by you, check on Messrs. Ladenburg, Thalmann & Co., New 
York, for U. S. $30,013.70, as per note at foot, receipt of which kindly ac- 
knowledge. It remains of course liowever understood that in case your above 
remittance proves not to hâve been paid for by Clarkson & Co. you are held 
responsible to refund the nmount of our to-day's check." 

The Seattle bank replied under date of I>ecember 5, 1904, acknowledging 
receipt of the draft for Jp36,013.70, but declining to accept that amount as 
full payment for the draft. In this letter the Seattle bank said: "The draft 
to this date would amount to G.«38,312.19, leavlng a balance due us of G$2,- 
298.49, which we would respectfully request that you remit us by return mail. 
We on our part agrée upon return to us of both sets of bills, showlug that 
the draft has not been paid, to reimburse you in the sum paid us, provided, 
that we were in no wise injured by the fa et that your Port Arthur hrauch 
has iudeflnitely held the blUs after their maturity, at which time they could 
hâve been returned to us and we could hâve collected from the steamship 
Company." 

To this letter the St. Petersburg bank replied under date of December 29, 
1904, inelosing check for the additlonal amount of $2,298.49, with this state- 
ment: "It remains understood that in case your above remittance proves not to 
hâve been paid, you déclare yourselves ready to refund us thèse $2,298.49 with 
the $36,013.70 sent on 27/9 November, plus accrued interest." The Seattle 
, bank under date of January 18, 190-5, acknowledged the receipt of the check 
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for $2,298.49, with this guaranty: "We agrée that ^aranty contalned in 
our letter of December 5 shall also cover tais amaunt." 

Wlien the St. Petersburg bank received from the Japanese government the 
books and documents belonging to the Port Arthur bank, it was discovered 
after investigation, that Clarkson had net paid the draft of the Centennial 
Mill Company; that the draft upon Clarkson & Co. had beea protested, and 
with deed of protest had been mailed to the Seattle bank on May 26, 1904. 
On June 27, 1906, the St. Petersburg bank wrote to the Seattle bank the re- 
suit of this investigation, and asked that the two sums of $36,013.70 and 
$2,298.49, which it had paid to the Seattle bank with interest from the dates 
of remlttances, be refunded to the St. Petersburg bank. After further cor- 
respondence between the banks, the Seattle bank refused to refund the money 
received from the St. Petersburg bank, and thereupon the latter brought this 
action at law to recover judgment against the Seattle bank for the two suma 
named. 

In the complaint the facts relating to the controversy were alleged 
substantially as has been stated, with this further allégation relating to the 
repayment of the two sums of money paid by the St. Petersburg bank to 
the Seattle bank, namely, that the payments were made upon condition "that 
if it should thereafter be ascertalned that sald drafts had not been paid, the 
said sums should be repaid to it by the défendants, to which condition de- 
fendant assented and agreed in writing." 

In an amended answer the Seattle bank admitted the sending of the draft 
drawn by the Centennial Mill Company upon ClarKson & Co. to the Port Ar- 
thur bank for collection, the reeeipt of the draft by the Port Arthur bank, 
but denied information as to the date of its reeeipt, or whether the draft 
was accepted by Clarkson & Co. or not. It admitted that during a portion 
of 1904 the empires of Bussia and Japan were at war ; alleged that the draft 
and protest were never returned to the défendant; admitted that it had 
represented to the plaintifC that the draft had been paid in full to the Port 
Arthur bank, that it had demanded payment of the amount of the draft 
in full, and that it had threatened to sue the plaintiff in the courts of the 
United States if the draft was not paid; that It had demanded the payment 
by the plaintiff to the défendant of the amounts stated in the complaint ; but 
denied that the payments had been made upon condition that, if it should 
thereafter be ascertained that said draft had not been paid, the said sums 
should be repaid to the plaintiff; denied that the défendant agreed or as- 
sented in writing, or at ail, to any such condition, but alleged that the de- 
fendant agreed upon Its part, upon the return to the défendant of both sets 
of bills and a showing that the draft had not been paid, to reimburse the 
plaintiff with the sums paid to the défendant, provlded that the défendant 
was in no way injured by the négligence of the plaintiff In connection with 
the collection of sald draft, or in the performance of its duties, or In the 
haudling of sald draft or the documents connected therewith ; alleged that 
no showing of nonpayment of sald draft had ever been made, and that nei- 
ther of said sets of bills, or any bill, had ever been returned to the défend- 
ant by the plaintiff covering the transaction referred to in the complaint, 
and that the plaintiff had never fulfllled or performed the conditions agreed 
upon by the plaintiff and défendant at the time the payments were made as 
alleged In the complaint. 

Défendant alleged as an affirmative défense that the draft drawn by the 
Centennial Mill Company on Clarkson & Co. was paid In full, and plaintiff 
received such payment in full. Défendant further alleged as an affirmative 
défense that the flour represented by the bill of lading was appropriated by 
Clarkson & Co. to their own use, and the proceeds were not applied to the 
payment of such draft, and that the proceeds of the sale of the flour were 
not used and applied toward the payment of the draft; that the failure to 
hâve the same so applied toward the payment was due to the carelessness 
and négligence of the plaintiff, and was due to a breach of duty that the 
plaintiff owed to the défendant to cause said flour, or proceeds thereof, to be 
utlllzed for the payment of sald draft ; that the plaintiff did not protest the 
draft at the date of its maturity, and did not return the draft and the docu- 
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ments accompanylng the same to the défendant, and ail witliotit cause or 
reason, to the great iiijury and damage to the défendant. 

In plalntife's reply it denied the agreement as to the condition of the pay- 
aient made by the plaintiiï, as alleged in defeudaut's answer, and denied 
any connection with or respousibility for the delivery of the flour to Clarli- 
son & Co. 

Upon thé flrst trial of tlie cause in the court below, which was witli a jury, 
the défendant thereto, upon the conclusion of the évidence on tlic part of 
the plaintiiï, moved the court for a nonsuit on the groiuid that there had 
been a total failure of proof to sustain the complaiiat, vvhich motion the trial 
court granted, on the ground that the action was based upon a contract in 
writing, and that the plaintiff had failed to prove the promise alleged in tlie 
complaint, and had failed to prove that the protested draft and accompany- 
lng documents had been returned to the défendant, as alleged In the défend- 
ant'» answer. ïliis court held that the complaint stated "a cause of action, 
upon an implied agreement to restore money paid to the défendant in error 
by the plaintiff in error under a mistake of fact, and that the évidence intro- 
duced on behalf of the plaintiff tended to sustain sucli a cause of action," 
and accordingly reversed the judgment and remanded the cause for a new 
trlal. Upon the retrial the plaintiff introduced substantially the same évi- 
dence as on the former trial, and testimony waa Introduced on the i)art of 
the défendant ; the last trial resulting In a gênerai verdict for the défend- 
ant and a spécial verdict in response to a spécial issue submitted to the jury 
at the request of the plaintiff, as foUows: "We, the jury in the above-en- 
titled cause, find tliat the Port Arthur branch of the Russo-Chinese Bank 
did receive payment of the draft dated December 11, 1903, on account of 
which the plaintiff made the remittance to the défendant alleged in the com- 
plaint." Judgment foUowed in favor of the défendant, to which judgment 
the plaintiff sued out tlie présent writ of error. 

Warren Gi-egory and Chickering & Gregory, ail of San Francisco, 
Cal., T. L. Stiles, of Tacoma, Wash., and Dorr & Hadley, of Seattle, 
Wash., for plaintiff in error. 

Kerr & McCord, of Seattle, Wash., for défendant in error. 

Before GILBERT, ROSS, and MORROW, Circtiit Judges. 

ROSS, Circuit Judge (after stating the facts as above). [î] It is 
nianif est that if the spécial issue in response to which the spécial ver- 
dict was returned was supported by sufficient évidence, and there was 
no substantial error in the admission or rejection of évidence bearing 
on it, and the jury was not wrongly instructed in respect to that ques- 
tion, the judgment must be afRfmed. 

The record shows that the plaintiff in error requested the court to 
instruct the jury, among other things, as f ollows : 

"In relation to the aliirmative questions set up by the défendant, I advise 
you that they are as follows: (1) That the draft in question was plaeed by 
blarkson & Co. with the plaintiff. lu this connection I charge you that there 
is no évidence on the part of the défendant that this draft was so paid, ei- 
ther in whole or in part, and therefore this attirmative défense of the défend- 
ant must be disregarded by you. » * * " 

The court refused to give the instruction, and submitted the issue to 
the jury, to which action the plaintiff reserved an exception, and its 
counsel hère insist that "there is no évidence whatever that the draft 
was paid." 

The record shows that the plaintiff in error's Port Arthur branch 
caused the draft to be protested, and the plaintiiï introduced other év- 
idence tending to show that it was not paid, but it is a mistake to say, 
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as does counsel for the plaintiff in error, that there is no évidence to 
the contrary. We find in the évidence of the defendant's witnesses 
Davidson and Short, and in that of Clarkson, as well as in the circum- 
stances of the case, much évidence upon which the spécial verdict 
might well hâve been based. The record shows that there had been 
many other similar drafts, accompanied by similar documents, sent by 
the Seattle bank to the Port Arthur bank for fleur sold by the Cen- 
tennial Mill Company, and that the plaintiff bank was familiar with 
the business of Clarkson & Co., and indeed was mainly instrumental 
in the establishment of that firm at Port Arthur. Clarkson & Co. also 
had a place of business at Vladivostok, where its main office was; 
Davidson during niost of the times in question being its manager at 
Port Arthur, and Short its assistant manager there, a Mr. Ofsiankin 
being during ail of the times in question the manager of the plaintiff 
bank at Port Arthur, and subsequently, and at the time of the taking 
of the testimony in this case, being the manager of the Vladivostok 
branch of the plaintiff in error. The record shows that Clarkson & 
Co. were the agents of the steamship company that carried the flour 
in question from Seattle to Port Arthur, and were also importers, 
merchants, and insurance agents, and had one of the three warehouses 
at Port Arthur, ail of which facts were well known to the Port Arthur 
bank. The flour in question was carried to Port Arthur by the ship 
Hyades, which reached there about the middle of January, 1904. The 
évidence also shows that Clarkson & Co. were large customers of the 
bank. The succeeding ship of the steamship company, also carrying 
flour among other things, reached Port Arthur about the 7th of Feb- 
ruary, 1904. Short testified, among other things, that when the Hy- 
ades arrived with the 35,312 quarter sacks of flour in question, there 
were but from 6,000 to 8,000 sacks in Clarkson & Co.'s warehouse, 
and that when that shipment arrived he went to the Port Arthur bank 
on behalf of Clarkson & Co. to accept the draft drawn for the pur- 
chase price of it, and did so; that when he accepted the draft Mr. 
Ofsiankin, on behalf of the bank, authorized Clarkson & Co. to take 
immédiate possession of the flour and sell it, and that he (Short) on be- 
half of that firm gave the bank what he désignâtes as a "letter of guar- 
anty," and what Davidson in his déposition désignâtes as one of "hy- 
pothecation," recognizing the flour as the property of the bank until 
paid for, and agreeing to pay over to the bank the proceeds thereof 
until fuU payment was made ; that the letter was "the regular form of 
bank guaranty; it was a printed form," said the witness. And both 
Short and Davidson testified that what was donc in the matter of the 
shipment hère in question was in accordance with a long-established 
custom between the Port Arthur bank and Clarkson & Co. ; Short tes- 
tifying that: 

"From the year 1900 the same rule e.xisted. We always gave the bank a 
letter of guaranty against — a letter of guaranty to take delivery of the cargo, 
and the cargo belonged to them until It was paid for, and we sold it out and 
deiK)sited the nioney In the bank from time to time as Clarkson & Co. got it In." 

Davidson in his déposition corroborâtes the testimony of Short in 
that regard, and it is a most significant circumstànce that, althoujg^h it 
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appears from the évidence that, during the times it was being taken 
Mr. Ofsiankin was the manager of the plaintiff in error's bank at 
Vladivostok, he was not called to contradict the testimony of Short 
and Davidson ; nor did the plaintiff in error produce the written agree- 
ment between the parties, delivered to the bank, according to the testi- 
mony of those witnesses, nor in any way account for it. Short testi- 
fied that upon the acceptance by Clarkson & Co. of the draft in ques- 
tion, and the delivery by that firm to the Port Arthur bank of the doc- 
uments mentioned, Clarkson & Co. took possession of the 35,312 quar- 
ter sacks of flour, and that they thereupon commenced selling it, and 
paying into the bank the proceeds thereof, is a fair inference from his 
testimony, as well as that of Davidson. 

It appears from the latter's testimony that by reason of orders of 
the Russian military authorities he was compelled to leave Port Ar- 
thur, and did so on the 17th of February, 1904. Being asked on his 
direct examination when the last shipment of flour from the Centen- 
nial Mill Company to Clarkson & Co. arrived at Port Arthur, he an- 
swered that it arrived there about the 8th of February, 1904, but that 
he could not state positively, as he was not there at the time, and, be- 
ing asked on what steamer that flour arrived at Port Arthur, answer- 
ed, "On one of the steamers operated by the Boston Steamship Com- 
pany or the Boston Towboat Company, eîther the Hyades or the Pléi- 
ades ;" and, being asked as to the quantity of flour that arrived by the 
steamer so referred to by him, answered, "Between 35,000 and 40,000 
sacks." In his subséquent testimony on both direct and cross exami- 
nation the witness was evidently quite confident that the steamer that 
brought that flour was the Pléiades, but the flour itself, the witness 
distinctly testified, was sold by him before leaving Port Arthur to the 
firm of Ginsburg & Co., which he testified was a large Russian firm 
doing an extensive business with the Port Arthur bank, and with its 
principal place of business at that place, and which sale lie testified he 
had to make in order to protect Clarkson & Co. against the war condi- 
tions then prevailing. His testimony is, in part, that he arranged with 
Ginsburg & Co. to pay a part of the money for which he sold the flour 
into the Port Arthur bank, and to take a draft from that company on 
Shanghai in his favor, which he intended to pay into Clarkson & Co.'s 
branch at that place, and that he took the head of the firm, Ginsburg, 
to the Port Arthur bank, and explained to the manager of that bank 
the terms of the sale, to which he agreed. 

Short testified that the Pléiades arrived at Port Arthur about the 
7th of February, and that he himself left there on board of that ves- 
sel, and that not more than 1,500 or 2,000 sacks of flour were landed 
at Port Arthur from that ship, so that the jury might well hâve con- 
cluded that the 35,000 or 40,000 sacks of flour which Davidson thought 
were brought by the Pléiades was the consignment of flour that the 
Hyades carried to that port a few weeks before. As a matter of 
course that, and ail other inconsistencies in the testimony of the vari- 
ous witnesses, as well as their veracity, were matters for the détermi- 
nation of the jury, in the light of ail of the facts and circumstances 
of the case. Moreover, there was testimony tending to show that 
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from the Ist of January, 1904, to November 23d of the same year, 
Clarkson & Co. paid into the Port Arthur bank 126,928 rubles and 97 
kopeks. 

We are of opinion that we would not be justified in holding that there 
was no évidence to sustain the spécial finding of the jury to the efïect 
that the amount of the draft in question was paid to the Port Arthur 
bank. 

[2] We are also of opinion that upon the issue of payment proof as 
to tRe course of dealing between the Port Arthur bank and Clarkson 
& Co., with respect to similar previous drafts between the same par- 
ties, was compétent, and therefore that there was no error in the rul- 
ing of the trial court in respect to the admission of such testimony; 
and, finding no error in the instructions of the court upon the question 
of payment, the judgment must be affirmed, regardless of other ques- 
tions elaborately and ably argued by counsel for the plaintifï in error, 
since they are immaterial in view of the spécial verdict. 

The judgment is affirmed. 



HECKERT V. CENTRAL DISTRICT & PRINTING TELEGRAPH CO. 
(Circuit Court of Appeals, Fourth District. July 11, 1913.) 
No. 1,146. 

1. Appeal and Erboe (§ 917*) — Demurker to Déclaration— Review. 

On a writ of error to review an order sustaining a demurrer to the 
déclaration, the allégations eontalned in the déclaration, with ail rea- 
Bonable inferences to be dravm therefrom, are to be treated as true. 

[Ed. Note. — For other cases, see Appeal and Error, Cent. Dig. §§ 3706- 
3709 ; Dec. Dig. § 917.*] 

2. Masteb and Servant (| 106*) — Injuries to Sesivantv-Dangerous Place— 

Electricai. Appliances.. 

Where défendant téléphone company perinitted a city and an electric 
Company to place hlgh tension electric wlres on the company's téléphone 
pôles, and défendant failed to install a circuit breaker resulting in in- 
jury to plaintiff, an employé, while at work on the pôle, défendant could 
not be exonerated from liabillty because the agency which was the cause 
of the injury was placed by the city or the electric company in close 
proximlty to where plaintiff was requlred to work, under the rule that, 
wUere a servant Is injured by two contributing causes, for one of which 
the master Is Uable, and not for the other, the master cannot escape lia- 
billty, though défendant was not chargeable with the négligence of the 
city or the electric company. 

[Ed. Note. — For other cases, see Master and Servant, Cent. Dig. §§ 193- 
198 ; Dec. Dig. § 106.*] 

8. Masteb and Servant (§ 106*) — Injuries to Servant— Safe Placï to 
Work. 

Where défendant téléphone company permltted a city to construct high 
tension electric wires on défendant'» téléphone pôles, it thereby became 
defendant's duty to see that such steps were taken as were reasonably 
necessary, by requiring insulation or other wise, to protect its employés 
from injury. 

[Ed. Note. — For other cases, see Master and Servant, Cent Dig. f J 193- 
198 ; Dec. Dig. i 106.*] 

*FoT othei casea see sans* topic A S numbeb in Dec. & Am. Digs. 190T to date, & Rep'r Indexes 
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4, Master and Servant (§§ 285, 286») — Injuries to Servant— Electkicity— 
Pboximate Cause— Question for Jurt. 

Where défendant téléphone company permitted a clty and an eleetiic 
Company to string high tension electric wires on Its téléphone pôles and 
did not install oiroult breakers or other safety appliances, and plalntiffi 
was injured whlle at work on one of such pôles by comlng in contact wlth 
a high tension wire, whether défendant vi'as négligent and whetber its 
négligence vins the proximate cause of the injury was for the jury. 

[Ed. Note. — For other cases, see Master and Servant. Cent. Dig. §§ 
1001-1003. 1006-1008, 1010-1016, 1017-1033, 1035-1044, 1046-1050, 1053; 
Dec. Dig. §§ 285, 286.*] 

In Error to the District Court of the United States for the North- 
ern District of West Virginia, at Philippi ; x'Vlston G. Dayton, Judge. 

Action by Ernest C. Heckert against the Central District & Printinç 
Telegraph Company. Judgment for défendant, and plaintiff brings 
error. Reversed and remanded. 

This is an action at law brought by the plaintiff In error against the Cen- 
tral District & Printing Telegraph Company, défendant in error, in the Dis- 
trict Court of the ITnited States for the Northern District of West Virginia. 

The plaintiff in error will be referred to as "plaintiff" and défendant in 
error will be referred to as "défendant." 

The cause of action is alleged in détail In the déclaration, which will be 
epitomized as foUows : 

The défendant was engagea in the téléphone business in the city of Graftoii, 
W. Va., maintaining its téléphone Unes on the streets and alleys of the city. 
Among its Unes were those over St. Marys street and Latrobe Street, and at 
the .iunction of those streets. One of the téléphone pôles, about 40 feet high. 
stood at that iunction. Near the top of this pôle was a crosspiece to which 
the wires of the téléphone Une were attached. It was the duty of the em- 
ployés of the téléphone company to climb this pôle and work at and near the 
top. 

The city of Grafton ovens its own electric Ught plant and lighting System, 
and the téléphone company permitted the clty to use said pôle for the pur- 
pose of attaching to it a span wire leading from an electric Ught pôle or 
electric Ught lamp of the city to said téléphone pôle. The electric Ught lamp 
was suspended over the street at the said junction, and on the north or north- 
west of Latrobe street and St. Marys street, at that point, the clty had an 
electric Ught pôle, opposite to which was the téléphone pôle of the défendant, 
and near the top of the téléphone pôle was attached the span wire leading from 
the electric Ught pôle to the téléphone pôle. This span wire supported the 
electric light lamp over the streets, and at the time of the injury complained 
of the span wire was against or within a few inches of a wire or wires be- 
longing to the Grafton Gas & Electric Light Company, which last-named wire 
or wires were not insulated at the point where they rested against the span 
wire and which. were used in conveying large currents of electrieity. Ko cur- 
rent .breaker was installed on the span wire between the defendant's télé- 
phone pôle to which it was attached and the poiat where the electric light 
company's wires rested upon or came in close proximity to it. This greatly 
endangered the safety of the employés of the téléphone company who niight 
and did hâve to work on or at or near the top of said téléphone pôle. 

The plaintiff was in the employ of the défendant as a lineman for hire, 
wages, and reward. His duties consisted, aniong other things, in striugiug 
wires on the pôles of the téléphone Unes of the défendant and in repairing its 
wires and climbing pôles to eut wires in order to splice them. On May 6, 
1911, it was necessary for him to go up the aforesaid pôle to work thereon and 
eut one of the wires on the pôle in order to splice it. 

It is charged in the déclaration that it was the duty of the défendant to 
furnish the plaintiff a reasonably saf e and secure place in which to work and 
to use due care that the téléphone pôle and the span wire and attachments 

*For other cases see same topic & § numbeh in Dec. .& Am. Dlgs. 1907 to date, & Rep'r Indexes 
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should be in safe and proper condition so that the plaintiffi could work thereon 
with safety. It is also charged that the téléphone pôle was an insecure and 
unsafe place in whieh to work beeause the span wire was resting upon or in 
close proximity with the wires of the electric llght company eonveylng hlgli 
currents of electricity. It is alleged that ail of this was unknown to the 
plaintiff, but that the défendant knew or had reason to know thereof, and 
that it was the duty of the défendant to render the téléphone pôle a safe place 
upon which to work by removing the span wire or by having a proper circuit 
breaker installed thereon between the téléphone pôle and the point where 
the span wire erossed the electric light company's wires. It is also alleged 
that the défendant wholly disregarded its duty and suffered and permitted the 
span wire to remain attached to the téléphone pôle in the aforesald condi- 
tion for about nine months. 

It is further alleged that on the date above mentioned, May 6, 1911, the 
electric light company's wires were charged with a strong and powerful cur- 
rent of electricity dangerous to human life ; and the plaiutifC, while in the 
exercise of ordinary care, and wholly ignorant of the close proximity of the 
said electric light wires to said span wire or téléphone pôle, and of the fact 
that the electric light company's wires were not insulated and that the said 
téléphone pôle was an unsafe and insecure place to work, while in the per- 
formance of his duty as lineman, went on the pôle to work thereon ; and 
while ascending, wlthout any fault or négligence on his part, and in consé- 
quence of the négligence and carelessness of the défendant in permitting the 
span wire to be attached to the pôle, or to be attached thereto without proper 
circuit breaker thereon, he came in contact with the span wire and received 
a current of electricity passing from the electric light company's wire through 
the span wire into his body by which he was greatly shocked, and his hands, 
feet, and other members of his body burned and Injured, to his damage $20,000. 

The défendant demurred to the déclaration; and the District Court sus- 
tained the demurrer, dlsmissed the action, and rendered judgment for costs 
against the plaintiff. The plaintiff excepted to the ruling of the lower court, 
and the case cornes hère on writ of error. 

Warder & Robinson, of Grafton, W. Va., for plaintiff in error. 
W. S. Meredith, of Fairmont, W. Va., for défendant in error. 

Before PRITCHARD, Circuit Judge, and BOYD and SMITH, 
District Judges. 

PRITCHARD, Circuit Judge (after stating the facts as above). 
While the record is silent as to the grounds upon which the demurrer 
to the déclaration was sustained,, we gather from the contention of 
counsel that the learned judge who heard the case in the court be- 
low was of the opinion that the facts upon which plaintiff relied to 
sustain the charges of négligence against the défendant were innocent 
in themselves, and that had it not been for the négligent act of the 
city as well as that of the electric company plaintiff would not havë 
sustained any injury. In other words, that the négligent acts of the 
défendant complained of by the plaintiff were not the proximate cause 
of the injury ; and further that the plaintiff assumed the risk incident 
to his employment. 

The first question that arises is whether the défendant, in permitting 
the city of Grafton the use of its pôles, was charged with the duty of 
taking reasonable précaution to make its pôles where its employés 
were required to work reasonably safe in view of their use by the city. 

The plaintiff insists that the défendant was négligent in that it per- 
mitted a condition to exist which endangered the safety of its em- 
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pIoyés;that it was the unsafe condition of the span wire on accouni 
of the failure to install a circuit breaker that résultée! in the in jury. 

[1] In considering this question the allégations contained in the 
déclaration, with ail reasonable inferences to be drawn therefrom, 
are upon the demurrer to be treated as true. It was undoubtedly the 
duty of the défendant to provide a reasonably safe place for the em- 
ployés in which to work, and the test in this instance is whether the 
défendant failed to exercise due care as to the span wire at a time 
when it had knowledge as to existing conditions, or by the exercise 
of reasonable diligence could hâve known thereof. 

[2] It is true that the défendant is not chargeable with the négli- 
gence of the city of Grafton or the electric company, but, if the de- 
fendant negligently permitted the city to use its pôles without install- 
ing a circuit breaker and an injury resulted therefrom, the défendant 
cannot be exonerated because of the fact that the agency which was 
the cause of the injury was placed by another in close proximity to 
where the plaintifï was required to work. 

[3] It should be borne in mind that, among other things, it is al- 
leged in the complaint that the city of Grafton obtained permission 
from the défendant company to attach its wires to the téléphone pôles, 
and, such being the case, it thereby became the duty of the défendant 
company to see that such steps were taken as were reasonably neces- 
sary, by requiring insulation or otherwise, to protect its employés. 

The allégation is that the défendant was négligent in that it took 
no précaution to provide against the danger to which a highly charged 
exposed wire subjected its employés, and that the défendant knew or 
by due care would hâve known of the danger. We do not think it 
can be said that if the facts alleged are established by proof the court 
would be warranted in holding as a légal inference that they furnish 
no évidence of actionable négligence by the défendant. On the con- 
trary, it seems clear that proof of the knowledge of the conditions al- 
leged or of such facts as imposed the duty to know them, and of the 
failure of the master to guard against them, would raise an issue of 
négligence to be decided by the jury. 

In the case of Barto v. lowa Téléphone Co., 126 lowa, 241, 101 N. 
W. 876, 106 Am. St. Rep. 347, this question was passed upon by that 
State; the first syllabus being in the following language: 

"A téléphone company which acquiesces in the use of Its pôles by an electric 
company is charged with the duty of seeiug to it that the light wires do not 
expose its employés to unusual danger." 

Also the second syllabus is to the effect that : 

"A téléphone company permitting the use of its pôles for carrying electric 
light wires must use a degree of care for the protection of its employés corn- 
uiensurate with the danger involred." 

Also in section 666a, p. 1073, 2 Joyce on Electricity, is to be found 
the following statement as to the rule in such cases : 

" • • • whare a telegraph or téléphone company permits another elec- 
trieal company, whose wires are used to convey a dangerous current of elec- 
tricity, to use its pôles, it is decided that it is the duty of the former company 
to see that they were not so used as to expose its employés to périls the risks 
of which were not assumed in entering such hazardous employment. &o. 
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where a lineman in the employ of a téléphone Company which permitted an 
electric llght company to attach wires to Its pôles was injured by a shock of 
electricity from a defectively insulated llght wire while on a téléphone pôle 
in the prosecution of hls work, it was held that the questions of négligence 
were properly snbmitted to the jury and a verdict against the téléphone Com- 
pany was afflrmed. * * *•> 

While the use of electricity for économie purposes is rapidly in- 
creasing, yet it must be admitted that it is one of the most dangerous 
agencies when not properly safeguarded by insulation or otherwise. 
This is a fact that is within the common knowledge of ail, and as to 
which the défendant had full knowledge at the time it permitted the 
use of its pôles by the electric company. 

[4] Whether or not the defendant's négligence was the proximate 
cause of the injury is for the jury. The défense that the injury re- 
sulted wholly or proximately from the négligence of another, and that 
it was not the defendant's duty to anticipate and provide against the 
unlawful négligence of another, can be set up in the answer so as de- 
fendant can hâve the benefit of any such défense as the testimony on 
the trial may entitle him to. 

The facts in this case are easily distinguished from the facts in the 
cases relied upon by counsel for défendant in error. Therefore we 
are of the opinion that they do not apply to the case at bar. 

After a careful considération of the allégations contained in the 
déclaration, we are of the opinion that the plaintiff has stated a good 
cause of action, and that the court below erred in sustaining the de- 
murrer thereto. 

For the reasons hereinbefore stated, it follows that the judgment of 
the lower court must be reversed and the cause remanded for further 
proceedings in accordance with the views herein expressed, 

Reversed. 



DES MOINES WATER CD. v. CITY OF DES MOINES et tiU, 

(Circuit Court of Appeals, Elghth arcuit July 10, 1913.) 

No. 3,912. 

1. Waters and "Watee Cotjbses (§ 1S8*) — Wateb Companies— Fbanchise8— 

IJUBATION. 

A grant to a water company by a elty ordinance of a franchise to op- 
erate waterworks for a definitely flxed term, accepted and acted on by the 
company, terminâtes at the end of that term by force of the terms of the 
Instrument of grant, and eannot be enlarged by implication. 

[Ed. Note. — For other cases, 6e« Waters and Water Courses, Cent. Dig. 
Il 287, 288 ; Dec. Dig. § 188.*] 

2. Courts (§ 366*) — Fedebal Courts — Authoeity of State Décisions. 

The action of the Suprême Court of lowa in appointing three district 
judges to act as a court of condamnation on application of a city coun- 
cil after the passage of a resolution to acquire waterworks, as author- 
Ized and required by Acts 33d Gen. Assem. c. 45, as amended by Acts 34th 
Gen. Assem. c. 85, was at least presumptively, if not necessarily, a de- 

*For other cases see same toplc t i numbeb in Dec. £ Am. Dlgs. 1907 to date, & Rep'r Indexes 
206 F.— 42 
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clslon that the act is constltutioual, and sueh décision Is bînding on a 
fédéral court 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-95T, 960- 
968 ; Dec. Dlg. § 366.» 

Conclusiveness of judgment between fédéral and state courts, see note? 
to Kansas City, Ft. S. & M. E. Co. v. Morgan, 21 C. C. A. 478; UnloD 
& Planters' Bank of Memphls v. City of Memphis, 49 C. C. A. 468 ; Con- 
verse V. Stewart, 118 C. C. A. 215.] 

8. CoNSTiTunoNAL Law (§ 61*)— Officees (§ 30*)— Delegating Législative 
Power to Judges — "Office." 

The powers and funetions of the three judges constituting the court of 
condemnation under said act in determinlng the value of the v^aterworks 
property after a hearing on évidence as provided by the act are judiclal, 
and not législative, and the act is not in violation of Const. lowa, art. 
3, § 1, whieh provides that no person chargea with the exercise of ju- 
diclal powers shall exercise législative powers, nor of article 5, § 5, which 
déclares that a district judge shall not be eligible to any other office dur- 
ing his terra, except that of judge of the Suprenae Court ; the temporary 
position of the judges under such appointment not being an "office" 
within the meaning of the provision. 

[Ed. Note. — For other cases, see Constitutional Law, Cent. Dig. §§ 106- 
107; Dec. Dig. § 61;* Officers, Cent. Dig. §§ 37-43; Dec. Dig. § 30.* 

For other définitions, see Words and Phrases, vol. 6, pp. 4921-4931; 
vol. 8, p. 7736.] 

4. Removal of Causes (§ 4*) — Causes Removable — "Suit" — Condemnation 
Pboceedings. 

A proceeding under such act, which has progressed only so far as the 
appointment of the judges and their organlzatlon as a court, is not a 
"suit," within the meaning of the removal act (Judicial Code [Act Mareh 
8, 1911, c. 231] § 28, 36 Stat. 1094 [U. S. Comp. St. Supp. 1911, p. 140]), 
and is not removable thereunder. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 11- 
20 ; Dec. Dlg. § 4.» 

For other définitions, see Words and Phrases, vol. 7, pp. 6769-6778; 
Tol. 8, p. 7809.] 

Appeal from the District Court of the United States for the South- 
ern District of lowa ; Smith McPherson, Judge. 

Suit in equity by the Des Moines Water Company against the City 
of Des Moines and others. Decree for défendants, and complainant 
appeals. Affirmed. 

For opinion below, see 194 Fed. 557. 

J. L. Parrish, of Des Moines, lowa (A. C. Parker and W. E. Miller 
both of Des Moines, lowa, on the brief), for appellant. 

R. O. Brennan and H. W. Byers, both of Des Moines, lowa, for ap- 

pellees. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
LARD, District Judge. 

WILLARD, District Judge. The appellant, which was the pîain- 
tifï below, commenced this suit to secure a déclaration that chapter 
45 of the Acts of the 33d General Assembly of the state of lowa, as 
amended by chapter 35 of the Acts of the 34th General Assembly of 

•For other cases see same topic & S numbee in Dec. & Am. Digs. 1907 to date. & Reo'r Indexes 
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lowa, is unconstitutional. The court below sustained a demurrer to 
the bill and dismissed it. 

The law referred to authorizes a city to acquire by condemnation 
the waterworks located therein when "the contract of franchise of 
such utility has expired." By the terms of the law the city is requir- 
ed to présent to the Suprême Court a resolution of its governing body 
providing for the acquisition of the waterworks, and thereupon it is 
made the duty of the court to appoint three district court judges to 
act as a court of condemnation. Thèse judges are required to perform 
ail the duties imposed upon commissioners in the condemnation of 
property. 

Under the provisions of this law, the city of Des Moines proceeded 
to acquire the property of the plaintiff, the Des Moines Water Com- 
pany. It presented to the Suprême Court a resolution of its common 
council providing for such acquisition. That court thereupon appoint- 
ed three district judges to act as a court of condemnation. Thèse 
judges organized as such court, and immediately upon their organiza- 
tion the Water Company filed a pétition in the court of condemnation 
for a removal of the proceeding to the United States District Court 
for the Southern District of lowa. This pétition was denied. Later 
on, the Company, a corporation of Maine, presented this bill, asking 
that the city be enjoined from further prosecution of the proceeding 
of condemnation, on the grounds, that (a) its franchise had not ex- 
pired, and it did not therefore come within the law ; (b) the law was 
unconstitutional; and (c) the proceeding had been removed into the 
United States Circuit Court. 

[1] (a) The rights of the Water Company were created by an ordi- 
nance passed May 1, 1871. Section 12 of that ordinance is in part as 
f ollows : 

"Provided, however, that to entltle the Des Moines Water Company to the 
rights and privilèges of this ordinance the Company shall, within, ten days 
from this date, accept in writing ail its privilèges, duties and obligations, 
signed by Its président and attested by its secretary, which privilèges, pow- 
ers and franchises shall extend to said Des Moines Water Company for the 
period of forty years from this date." 

The city took no proceedings to condemn the property of the plain- 
tiff until after the expiration of 40 years from May 1, 1871. By the 
plain terms of section 12, "the contract of franchise of the owner of 
the utility" had expired when such proceedings were commenced. 
This section clearly brings the city within the terms of chapter 45. 
There is nothing in any other part of the ordinance to limit the lan- 
guage of section 12. Section 1 provides, among other things, that: 

"Said Company shall hâve the exclusive right to construct and operate 
their waterworks as herein specified for the term of forty years from this 
date." 

Thé efïect of this provision was not to extend the term fixed by 
section 12, but merely to make the franchise exclusive. In view of 
the limitation of time contained in section 12, cases, many of which 
are cited by the plaintiff, holding a grant to be perpétuai when no limi- 
tation of time is expressed therein, are not relevant to this case. 
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Section 8 of tlie ordinance authorized the city at any time after six 
months from the date of the ordinance to purchase the waterworks, 
but this right cannot possibly be construed as extending the term fixed 
by section 12. City & County of Denver v. New York Trust Co., 229 

U. S. 123, 33 Sup. Ct. 657, 57 L. Ed. , United States Suprême 

Court, May 26, 1913. In appeilant's brief it is said : 

"No provision is made in tlie ordinance for the disposition of tlie property 
at tlie expiration of tiie forty years, wliicli indien tes tliat it was not coutem- 
plated by the parties that the franchise would expire at that tinie." 

That claim is fuUy ansvvered by the following quotation from Dé- 
troit United Raihvay v. Détroit, 229 U. S- 39, 33 Sup. Ct. 697, 57 U. 
Ed. , United States Suprême Court, May 26, 1913: 

"Nor do vve flnd more force in the clalni of an Implied contract to permit 
the raihvay to remalu in the streets under sneh reasouable arrangements for 
public service as the situation mlght require. The riglit to grant the use of 
the streets was in the city. It had exercised it, had tixed by agreement with 
the raihvay the defiuite period at which sucli rights should end. At their 
expiration the rights thus deflnltely granted terniinated by force of the terms 
of the instrument of grant. The railway took the several grauts with knowl- 
edge of their duratiou, and has accepted and acted upon them with that fact 
clearly and distinctly evldenced by written contract. The rights of the par- 
ties were thus fixed. and cannot be enlarged by implication. Louisville Trust 
Co. V. Cincinnati, 76 Fed. 296 [22 C. C. A. ;î:U] ; Cedar Rapids Water Co. 
V. Cedar Kapids, 118 lovva, 234 [91 K W. 1081]; Scott County Road Com- 
pany V. Hines, 215 U. S. 336 [30 Sup. Ct. 110, 54 L. Ed. 221] ; Turnpike Com- 
pany V. Illinois, 00 U. S. 63 [24 L. Ed. 651]." 

The claim of the plaintiff that îts franchise has not expired there- 
fore cannot be sustained. 

(b) Chapter 45 is claimed to be unconstitutional, because it confers 
upon the Suprême Court powers not judicial, and because it confers 
upon that court powers not supervisory or appellate, both in violation 
of certain provisions of the Constitution of lowa. 

The Suprême Court of lowa has not passed upon the constitution- 
ality of this act, unless it did so when it appointed the court of con- 
demnation in this case, and perhaps when it so acted in other cases. 

[2] Whether or not such appointment in this case was a holding that 
the law was constitutional was not decided by the three judges who 
denied the application made herein for a preliminary injunction. (D. 
C.) 194 Fed. 557. It is to be noticed that in this proceeding the order 
was made by the court, and not by the Chief Justice. Did the making 
of that order necessarily décide that the law was constitutional? We 
think that it did. The bill does not show whether or not argument 
was heard by the court before the order was made, nor whether or 
not any opinion was filed with the order. If an opinion had been 
filed discussing the law and the objections made to its constitutionality, 
and holding it valid, it is not questioned but that this court would be 
bound to follow that ruling. If it appeared that the case was fully 
argued on both sides upon the claims now presented, and that the 
court after such argument had made an order, as it did, without filing 
an opinion, can it be doubted that this court would consider itself 
bound to hold in conformity with the ruling indicated by the filing of 
the order? Whether any argument was heard or not, it cannot be be- 
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lieved that the Suprême Court took upon itself the performance of a 
duty sought to be imposed upon it by a new law, without carefully 
considering its power so to do. But whether it did or not we are 
bound to présume that it did. In Cross v. Allen, 141 U. S. 528, on 
page 538, 12 Sup. Ct. 67, on page 71 (35 L. Ed. 843), the court said: 

"It is said, Lowever, that tho cases jiist cited were decided without hav- 
ing been fully argued and without mature considération of this question, upon 
the mistalien assuniption that it lias heen previonsly decided in the affirmative 
hy the Suprême Court of the state, and therefore they hâve not become a 
rule of property in tlie state and are not binding upon tliis court. We are not 
imi)ressed with this contention. Such argument miglit with propriety be ad- 
dressed to tlie Suprême Court of the state, but it is without favor hère. We 
are bound to présume that wlien the question arose in the state court it was 
thoroughly considered l)y that tribunal, and that the décision reudered em- 
bodied its deliberate judgment thereon." 

[3] It is also claimed that the law is unconstitutional, because it is 
in violation of article 3, section 1, of the Constitution of lowa, which 
provides that no person charged with the exercise of judicial powers 
shall exercise législative powers. The powers of the district court 
judges are thus defined in the act: 

"Sucli court of condemnatlon shall liave the power to summon and swear 
wituesses, talce évidence, order the taking of dépositions, and require the 
production of any books and papers, as is provided in chapter I, title XXIII 
of the Code, and a reporter may be appointed, as is provided for the district 
court ; and such court shall perform ail the duties of commissioners in the 
condemnatlon of property and such duties and the method of condemnatlon 
and procédure, including provisions for appeal, shall, except as is herein oth- 
erwise specially provided, be the same, as uearly as may be, as Is provided 
in chapter 4, title X of the Code, but the clerk of the district court of the 
county where such city or town is located shall perform ail the duties re- 
quired of the slierifC in said chapter and, in case of a vacancy in said court 
of condemnatlon, such vacancy shall be fllled in the same manner in which 
the original appointment was made and the court may review any évidence 
of its record made necessary by reason of such vacancy." 

The duties of commissioners under chapter 4, title 10, of the Code 
are set out in sections 1999 and 2000 of the Code of 1897. Section 
1999 provides in part that : 

"If the ovs'ner of any real estate necessary to be taken for elther of the 
purposes mentloned in this chapter refuses to grant the right of way or other 
necessary interest in said real estate required for such purposes, or if the 
owner and the corporation cannot agrée upon the compensation to be paid 
for the same, the sheriiï of the county in which such real estate may be 
situated shall, upon written application of elther party, appoint six free- 
holders of said county, not interested in the same or a like question, who shall 
inspect said real estate, and assess the damages which said owner will sus- 
tain by the appropriation of liis land for the use of said corporation, and 
make report in writing to the sheriff of said county ; and, if the corporation 
shall, at any time before it enfers upon said real estate for the purpose of 
constructlng said railway pay to the sheriff, for the use of the owner, the 
sum so as.sessed and returned to hlni as aforesaid, It may construet and maln- 
tain its railway over and across such premises." 

Section 2000 provides in part as follows : 

"The freeholders appointed shall be the commissioners to assess ail dam- 
ages to the owners of real estate in said county." 
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Section 2009 of the same Code gives either party the right to ap- 
peal from the assessment to the district court, and that court is re- 
quired to try the same as if an action by ordinary proceedings. 

That the détermination of an issue of fact after hearing and con- 
sidering the évidence is a judicial function cannot bé doubted. In 
City of Burlington v. Leebrick, 43 lowa, 252, on page 259, the court 
said : 

"But the question, by whomsoever determlned, involves the examination 
and weighing of testlmony, and partakes of the nature of a judicial act. It 
is not the sole province of courts to détermine 'what the existing law is in 
relation to some existing thing already done or happened.' It is as much a 
judicial act to détermine what are the facts of a particular case, and whether 
they bring the case within the opération of a recognized principle of the ex- 
isting law." 

In State v. Barker, 116 lowa, 96, on page 110, 89 N. W. 204, on 
page 209 (57 L. R. A. 244, 93 Am. St. Rep. 222), so much relied upon 
by the plaintiflf, the court, speaking of the powers which the Législa- 
ture might confer upon constitutional courts, said : 

Thçy "may appoint commissioners to apportion and assess damages for the 
opening of a highway. * * * But In each and ail of thèse cases the powers 
are either judicial In character, or are to be exercised in the discharge of 
functions pertainlng to the judicial department. If the matter Is one requir- 
Ing some judicial détermination, it may be left to the court or to Judges, al- 
though it Is not Involved In the détermination of an actual case Utigated in 
the ordinary manner. Thus the propriety and necessity of the construction 
of a bridge over railway tracks may be left to a judge for décision." 

In Ford v. Town of North Des Moines, 80 lowa, 626, 45 N. W. 
1031, a law authorizing the district court to appoint commissioners to 
call an élection for the purpose of organizing a town, was held con- 
stitutional. 

There is nothing in the case of Kaw Valley Drainage District v. 
Metropolitan Water Ce, 186 Fed. 315, 108 C. C. A. 393, cited by 
plaintiff, which holds that the détermination of the amount of damag- 
es in a condemnation proceeding is not a judicial function. 

It is said that chapter 45 is unconstitutional, because it violâtes 
that provision of the Constitution of lowa (article 5, § 5) which dé- 
clares that a district judge shall not "be eligible to any other office 
except that of judge of the Suprême Court, during the term for which 
he is elected"; it being argued that thèse judges, when they are ap- 
pointed to sit in a court of condemnation, are appointed to another 
office. There is nothing in this point. Although this body is called a 
court, the members thereof can be no more considered a judicial tri- 
bunal than can the six freeholders selected by the sheriff to perform 
similar duties. The temporary position which they occupy can in no 
sensé be called an "office," within the meaning of that term as used 
in said article 5, § 5. 

[4] (c) At the time the pétition for removal was filed the proceed- 
ing was not then a "suit," within the meaning of the removal acts 
(see Act March 3, 1911, c. 231, § 28, 36 Stat. 1094 [U. S. Comp. St. 
Supp. 1911, p. 140]). Kaw Valley Drainage Co. v. Metropolitan Wa- 
ter Go., 186 Fed. 315, 108 C. C. A. 393. 

The decree of the court below is afiîrmed. 
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PE>;KSYL VANIA STEEL CO. et al. v. NEW YORK CITY RY. CO. et al. 

(Circuit Court of Appeals, Second Circuit. June 26, 1913.) 

No. 276. 

Railboads (§ 209*) — Money Paid to Receivep. — Reimbursemext for Obliga- 
tions IXCIIREED — RiGHTS OF CKEDITOR. 

The receiver of a railroad company, wliicli liad operated the tracks 
of the M. Co. iinder a lease, In an apportioninent proceeding was held 
entitled to reimlmrsement ont of certain funds for an expenditure made 
on certain of the leased Unes of the M. System, and for ail other expendi- 
tures made and obligations incurred by the operating railroad company 
prior to the appointnient of reeeivers for the purposes described in a 
provision of the lease. Held, that petitioner, having furnished paving 
gravel to the operating company to be used iu the reconstruction of one 
of the Unes of the M. System, and sucli gravel having been used for the 
improvement of the M. property, was within the requiremeuts of the 
lease, and the reeeivers, having received money under the apportionment 
decree for the settlement of such debts, held the same as trustées for the 
petitioner to the extent of his claim. 

[Ed. Note.— For other cases, see Railroads, Cent. Dlg. §§ 692-695 ; Dec 
Dig. i 209.*] 

Appeals from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by the Pennsylvania Steel Company and another 
against the New York City Railway Company, the Metropolitan Street 
Railway Company, and others. An order was entered (196 Fed. 661), 
apportioning a fund in the hands of the receiver of the New York 
City Railway Company, which was modified and affirmed on appeal, 
after which the Hugh Thomas Company applied for payment to it of 
certain funds received by the receiver under the decree to reimburse 
the receiver's estate for obligations incurred under a lease by the 
Metropolitan Street Railway Company to the City Company. An 
order was entered in favor of petitioner (202 Fed. 607), and the re- 
ceiver and others appeal. Affirmed. 

Appeal from an order of the District Court, Southern District of New York, 
in the New York City Railway Company and Metropolitan Street Railway 
Company receivership proceedings. 

This matter is an outcome of the "Apportionment Proceeding" (198 Fed. 
778, 117 C. C. A. 560) to which référence should be had for the facts. In that 
proceeding it was held that the proceeds of the action at law eonstituted a 
fund to be used for improvements upon property of the Metropolitan Com- 
pany and should be paid over to the reeeivers of that company by the City 
receiver less certain déductions. Among such déductions was the following: 

"The receiver of the City Company is also entitled to reimbursement from 
said share for the expenditures made upon the Twenty-Third Street loop and 
the First Avenue Une of said Metropolitan System, described in the foregoiug 
findlngs of fact, and for ail such other expenditures made and obligations 
incurred by the City Company prior to the appointnient of reeeivers ou Sep- 
tember 24. 1907, for the purposes described in article XV of the lease made 
by the Metropolitan Company to the City Company, dated February 14, 1902, 
as shall hereafter be found due upon the accounting to be held upon further 
order of the court. * * * " 

•For other cases see same tople & § numbes in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Tlio petitioiier, tlie Ilus'h Tliomns Company, furnished paviiif; s;rav('l to fhc 
amoinit of .f869.09 to tlie Oity Company to be iised in the reconstruction of 
the First Aveniu» line of tlie Metropolitan sywtem and sucli gravel was in tact 
nsed for the iniprovement of tlie Metropolitan ])roperty and caïue witliin tlio 
imrposes stated in article XV of tho Metroriolitan-City leas(> aliove rel'errod 
to. Consequently. it is conccded hy ail parties tliat iinder the "a])porti(>unient 
décision" the City receiver liad tlie right to retain the anuanit stat(>d from 
the l'und apportloned to tliG action at law, and the «piestion presentcd in tliis 
case is whcther the petitioner is entitled to it or whether it should Le di-s- 
tributed auioug ail the creditors of tho City Coniiiany. 

The District Court deeided in favor of the i)etitioiier, 

Otlier material facts are stated in the op)ni(ui. 

Dexter, Osborn & Fleming, of New York City (Mattliew C. Flem- 
ing, of New York City, of coitnsel), for Ladd, as Receiver. 

Masten & Nichols, of New York City (Arthur H. Masten, William 
M. Chadbourne, and Ellis W. Leavenworth, ail of New York City, of 
counsel)), for Robinson, as Receiver. 

Geller, Rolston & Horan, of New York City (Bronson Winthrop 
and Charles T. Payne, both of New York City, of counsel), for 
Parmers' Loan & . Trust Co. 

R. R. Rogers, of New York City (J. Tufton Mason and Alfred Ely, 
Jr., both of New York City, of counsel), for New York Rys. Co. 

Davies, Auerbach & Cornell, of New York City (Julien T. Davies 
and Brainard Toiles, both of New York City, of counsel), for Guar- 
anty Trust Co. 

iîyrne & Cutcheon, of New York City (James Byrne, F. W. M. 
Cutcheon, and C. M. Travis, ail of New York City, of counsel), for 
l'ennsylvania Steel Co. 

B. S. Catchings, of New York City, for committee of tort creditors. 

O'Brien, Boardman & Platt, of New York City (Morgan J. O'iîrien, 
Chas. E. Rushmore, George W. Hamlin, and Clarence G. Galston, ail 
of New York City, of counsel), for Hugh Thomas Co. 

Before COXE, WARD, and NOYES, Circuit Judges. 

NOYES, Circuit Judge (after stating the facts as above). The 
City receiver holds and lias the right to hold the amoimt of the peti- 
tioner's demand. The question is whether he holds it in trust for the 
petitioner. 

No express trust is shown. No lien is claimed. No agreement 
between the City Company and the Metropolitan Company running in 
terms to the petitioner or to the class to which it belongs appears. 
No express duty is imposed in its favor by the apportionment decree. 
The petitioner's demand must stand or fall as based upon an implied 
trust. And if a trust can be implied it must be upon the theory that 
although not stated so expressly the fund in question was really set 
aside by the action of the parties and the court for the payment of the 
petitioner's demand. 

Now it must be regarded as established that where in a transaction 
between two persons an amount is permitted to be retained by one for 
payment to a third person, a trust will be created in his favor whicli 
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he mav enforce/ Western Tie, etc., Co., v. Brown, 196 U. S. 502, 
25 Sup. Ct. 339, 49 L. Ed. 571 ; Carley v. Graves, 85 Mich. 483, 48 
N. W. 710, 24 Am. St. Rep. 99; Matter of Le Blanc, 14 Hun (N. Y.) 
8 ; Le Roy v. Globe Ins. Co., 2 Edw. Ch. (N. Y.) 657. The underlying 
principle is the same as if money were placed in the hands of one 
person to be delivered to another and in such a case the Suprême Court 
has said (McKee v. Lamon, 159 U. S. 317, 322, 16 Sup. Ct. 11, 13 [40 
L. Ed. 165]): 

"There can be no doubt of the gênerai proposition that when money is 
placed In the hands of one person to be delivered to another, a trust arlses In 
favor of the latter, whlch he may enforce by bill in equity, if not by action 
at law." 

In the présent case, as already shown, there was no distinct agree- 
ment between the parties, nor did the apportionment decree order, that 
the moneys which the City receiver had the right to hold to reimburse 
his estate for obligations incurred should be used to meet such ob- 
ligations. But we think that such was the substance of the agree- 
ments and the decree. The history of the transactions culmina ting in 
the order demonstrates, in our opinion, that the receiver of the City 
Company was entitled only to reimbursement for expenditures ; that 
he had no right to retain any moneys except for such purpose, and 
that when he did retain them he assumed an obligation, enforceable 
in equity, to meet the obligation for which he retained them. 

More in détail: The lease and contracts show that the fund in 
question was provided for the purpose of reimbursement for expendi- 
tures — to enable the City Company to pay debts incurred by it in 
construction work— and not for the purpose of paying it the value 
of improvements made. The instruments repeatedly refer to "ex- 
penditures." Moreover in practice it appears that the City Company 
received reimbursement only for money actually expended. Manifest- 
ly it was not intended that the City Company should do the work on 
crédit, leave its obligations unpaid, acquire a floating debt and subject 
the Metropolitan property to mechanics liens. Besides, the relations 
of the parties were such that the City Company had no right to collect 
more than it expended. Both the agreements and the decree contem- 
plated indemniûcation — reimbursement of out-of-pocket expense. The 
City receiver holds an amount representing the petitioner's demand. 
He holds it to reimburse himself on account of such demand. Every 
équitable considération requires that he should pay it over. And it is 
quite immaterial that the petitioner may bave known nothing about 
the City-Metropolitan arrangements when it delivered the gravel. 

For thèse reasons we hold that upon the agreements and the decree 
the City receiver by deducting from the fund and holding moneys on 
account of construction obligations became charged with a duty to the 
Metropolitan interests to discharge such obligations upon which a 
trust arose enforceable in equity in favor of the construction creditors 
like the petitioner, and, consequently, that the District Court was right 
in holding the petitioner entitled to payment. 

1 Dillon V. Barnard, 21 Wall, 430, 22 L. Ed. 673, Is not regarded as incon- 
sistent with thls statement 
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In the cîrcumstances the receiver as a trustée was not chargeable 
with any more interest than he actually received. 

The order of the District Court is affirmée! with costs. 



FBRRO CONCRRTE CONST. CO. v. CONCRETE STEEI. CO. et al. 

(Circuit Court of Appeals, Sixtli Circuit. May 6, 1913.) 

No. 2,298. 

1. Patents (§ -'UO*) — "Invention" — Détermination on Demurree. 

"Invention"' is a question of fact, and, when it is raised on demurrer. 
must be determined from wliat is sliown on tlie face of tlie patent, aided 
by matters of comnion and gênerai liuowledge at the time of the alleged 
invention of which the court may talte judicial notice, as to which it 
May reinforce its recollection by antécédent and reliable publications. 

[Ed. Note.— For other cases, see Patents, Cent. Uig. §§ 507-540; Dec. 
Dig. § 310.* 

B'or other définitions, see Words and Phrases, vol. 4, pp. 3749-3754.] 

2. Patents (S 41*) — Invention — Evidence. 

In seeking to ascertain on wiiich side of the dividing Une betvi'een in- 
vention and meciianical skill the device of a patent belougs, if it shall 
appear that through a new conibination a novel and useful resuit is 
achvîved, the court is not to be misled by the apparent simplicity of the 
device nor by the fact that the éléments of the combinatiou are old. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. § 48; Dec. Dig. 
§ 41.»] 

3. Patents (§ 328*) — Validity — Concrète Floor. 

The Nolte patent, No. 859.511, for a process of constructing a concrète 
floor by which the nailing sleepers are first placed in position and attach- 
ed to the temporary floor by brackets and the concrète laid in a single 
layer, ficid not void on its face for lack of invention. 

.'\[5peal from the District Court of the United States for the South- 
ern District of Ohio, Western District; Howard C. HolHster, Judge. 

Suit in equity by the Ferro Concrète Construction Company against 
the Concrète Steel Company and the Isaac Faller's Sons Company. 
Decree for défendants, and complainant appeals. Reversed. 

Murray & McCallister, of Cincinnati, Ohio (W. F. IVIurray, of Cin- 
cinnati, Ohio, of counsel), for appellant. 

J. N. Ramsey and Charles A. J. Walker, both of Cincinnati, Ohio,, 
for appellees. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

WARRINGTON, Circuit Judgç. The only question of importance 
in this case is whether a certain patent is void upon its face for lack 
of invention. The suit was for infringement of letters patent No. 
859,511, for "concrète floor construction," granted to appellant as as- 
signée of the inventer, Louis H. Nolte. Apart from some minor fea- 
tures, the bill of complaint as amended is in the usual form. It was 
dismissed upon demurrer, and the plaintifï below appeals. The de- 

*For other cases see 8ame lopic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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dared object of the invention is "a construction which will simplify 
and render less expensive the process of laying wooden sleepers in the 





surfaces of concrète floors." The accompanying drawings, as in sub- 
stance described in the spécification, show: (1) A horizontal view of 
a floor in course of construction, with brackets sustaining the sleepers, 
and ail resting on the temporary floor ; (2) a perspective view of part 
of a sleeper and its supporting brackets ; and (3) a horizontal sectional 
view of a concrète floor construction. It is stated in the spécification 
that the custoniary method of making concrète floors had been — 
'■ * * * to spread il liiyor «f cducrete upon the temporary flooring, to al- 
low tliis concrète to liarUeii. theii to lay the woodeii sleepers, which afford a 
nalling surface, upoii this flrst layer of concrète, and tliou to fill in around 
the sleepers with another layer of concrète." 

The patented method described is: First, to nail rows of brackets 
to the sleepers ; next, to nail the brackets to the temporary floor ; and 
then to place the concrète about the brackets and sleepers so as to leave 
the upper faces of the sleepers exposed. This fpllows; 

"It is seen that the process of constructing the tloor with my supporting 
brackets for the sleepers, is a continuous one, tliat is, that the concrète is 
laid at one opération. Besides simplifying the method of formlng the floor- 
ing, the brackets distribute the strain due to the nalling of the permanent 



668 206 FEDERAL KEPOETER 

floor to the sleepers, over a greater area of concrète and thiis prevent auy 
tendency to crack in the same in securing the permanent floor in place." 

There is but one claim : 

"In a concrète floor In the course of construction, the combination of the 
temporary floor or ceutering, sleepers, brackets secured in rows upon the 
floor beneath and supporting the sleepers, and concrète surrounding the 
brackets and the sleepers, leaving the upper faces of the sleepers exposed." 

Profert is made in the bill of the letters patent, and the record 
contains a copy. Many décisions are cited by counsel, especially for 
the appellees, in support of their respective claims of vahdity and in- 
validity of the patent. The décisions are, of course, helpful so far as 
they announce settled and apposite principles of law ; but the ultimate 
assistance they afford niust dépend upon how the subjects they treat 
are related to the subject of the instant case. It could serve no use- 
fui purpose to discuss thèse cases, for the applicable principles of law 
are not in dispute; and we do not find that a patented subject closely 
kindred to the présent one was involved in any of the cases cited. 

[1] Necessarily a question of invention is one of fact. Herman v. 
Youngstown Car Mfg. Co., 191 Fed. 5-79, 582, 112 C. C. A. 185 (C. 
C. A. 6th Cir.). Where this question is disposed of upon demurrer, 
as hère, the sources of knowledge are confined to the letters patent 
and those related matters of which the court may take judicial notice, 
not to speak of relevant facts well pleaded. When facts of common 
and gênerai knowledge tend to show that the patented device is old 
and so has been anticipated, or, when compared with familiar objects 
of a kindred character, it appears to be a product of mère mechanical 
skill, the quality of invention may safely be determined and should be 
on demurrer; and the court may rein force its recollection of facts 
that were of common knowledge at the time the patent was applied 
for, by antécédent and reliable published matter — always distinguish- 
ing, however, between its own spécial knowledge and what is consider- 
ed to be the knowledge of others, where the device in question has been 
in use. American Fiber-Chamois Co. v. Buckskin-Fiber Co., 72 Fed. 
511, 512, 18 C. C. A. 662 (C. C. A. 6th Cir.); Charles Boldt Co. v. Ni- 
vison-Weiskopf Co., 194 Fed. 871, 874, 114 C. C. A. 617 (C. C. A. 
6th Cir.). The présent case affords a iimited fîeld for the exercise of 
judicial knowledge. No prior patents or history of the earlier art, if 
there be any, hâve been so brought to our attention as to be available 
on this hearing. For the most part, learned counsel themselves are 
not in harmony as to what is and vi'hat is not applicable common 
knowledge hère, and they are altogether at odds as to analogies. The 
importance, then, of the spécification in this instance cannotbe ignored. 

The spécification shows, as stated, that the old method of construc- 
tion involved two layers of concrète, the second one being laid after the 
first had hardened ; and that the sleepers rested on the first layer and 
were held in place by the second layer. The patented method requires 
the sleepers to be fastened to the brackets and the brackets to the tem- 
porary flooring, before the laying of concrète is commenced ; and 
only one layer of concrète — involving "one opération," as stated by the 
inventor— is required or laid to complète the concrète floor, so as to 
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leave the upper faces of the sleepers exposed. The quality of strength 
— the sustaining capacity of the floor — would seem to be decidedly 
greater in the nevv than in the old method ; while, according to the 
inventor's declared object, the expense of the new method would ap- 
pear to be less than that of the old. Further (and this, if true, clear- 
iy avoids impairment in construction), the inventer states that the 
"brackets distribute the strain due to the nailing of the permanent 
floor to the sleepers, over a greater area of concrète," and so prevent 
any tendency to crack the concrète. True, no dimensions for sleepers 
and brackets are stated in the spécification; nor is the material men- 
tioned of which the brackets are composed, although it may fairly 
be inferred f rom the drawings that they are of métal ; and the brack- 
et legs spread from a horizontal top, corresponding in length with the 
width of the beam, to flanges at the base and through which the brack- 
ets are nailed to the temporary floor. The sizes of sleepers and brack- 
ets would natnrally be suggested by the purpose of the particular floor 
structure. If the statements of the spécification are not true, they 
should be met by answer and évidence, not by admission. 

[2] However, it is urged that thèse qualities do not in volve inven- 
tion, but simply mechanical skill. Insistence upon this distinction is 
by no means novel ; yet the difficulty and obscurity of the distinction 
persist, because the dividing line baffles either définition or rule of 
safe gênerai application. In seeking to ascertain on which side of 
the dividing line between invention and skill the device in issue be- 
longs, if it shall appear that through a new combination a novel and 
useful resuit is achieved, the court is not to be misled by the apparent 
simplicity of the device, nor by the fact that the cléments involved 
are old. As Justice Bradley said in Loom Co. v. Higgins, 105 U. S. 
580, 591, 26 L. Ed. 1177: 

"This is often the case with Inventions of the greatest nierit. It may be 
laid (lown as a gênerai rule, thoiigh perliaps not au invariable one, that if a 
new combination and arrangement of knovvn éléments produce a new and 
bénéficiai resuit, never attained before, it is évidence of invention. It was 
eertainly a new and useful resuit to niake a loom produce 50 yards a da.y 
wben it never before had produced more than 40; and we think tliat the 
combination of éléments by which this was effected. even if those éléments 
were separately known before, was invention sutiicient to form the basis of 
a patent." 

See, also, Kellogg Switchboard & Supplv Co. v. Dean Electric Co., 
182 Fed. 991, 105 C. C. A. 545 (C. C. A. 6th Cir.), and cases cited. 

[3] Admittedly the combination described in the claim of the patent 
is new. That it produces a new and bénéficiai resuit bas been suffi- 
ciently pointed out; indeed, défendants admit by their demurrer that 
they construct and sell concrète floors made according to this inven- 
tion. They give to this floor construction "the tribute of its imita- 
tion." Diamond Rubber Co. v. Consol. Tire Co., 220 U. S. 428, 441, 
31 Sup. Ct. 444, 450 (55 L. Ed. 527). We conclude that the patent 
must on demurrer be treated as entitled to the rank of invention. N. 
Y. Belting Co. v. N. J. Rubber Co., 137 U. S. 445, 450, U Sup. Ct. 
193, 34 L. Ed. 741 ; American Sulphite Pulp Co. v De Grasse Paper 
Co., 157 Fed. 660, 662, 87 C. C. A. 260 (C. C. A. 2d Cir.). The ques- 
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■lions not passed on are of a character that may be disposée! of by 
amendment below. 

The decree below will be reversed, with costs, and the cause re- 
jmanded, with instructions to overrule the demurrer and require the 
défendants to answer. 



WEIR FROG CO. V. PORTER. 

(Circuit Coxift of Appeals, Sixtla Circuit, ilay 16, 1913.) 

No. 2,433. 

1. Patents (§ 27*) — Invention — Application to New Use — "Double Use"— 

"New Resulï." 

A patent for a seuiiautoniatic railway swltcli, whicli by meanis of a 
weiglit attaclied to tlie operatiiig lever returns to Its former position àtter 
tlie lever lias beeu inaïuially raised and held to permit tlie passlng ot a 
ti'ain or car, and M-hlcli in its niechanical opération is the same as the 
device of a prior patent, from which it differs only iu that one in its 
normal position leaves the main traek open while the other leaves the 
switch track open, is an instance of "double use," producing no new re- 
suit in a patentable sensé and wliich does not constitute invention. 

[Ed. Note.— For other cases, see Patents, Cent. Dig. §§ 31, 32 ; Dec. Dig. 
§ 27.* 
For other detinitions, see Words and Phrases, vol. 3, p. 2187.] 

2. Patents (§ 328*) — Invextion^Railway Switch. 

The Porter patent, No. 550,317, for a deralllng switch, is void for lack 
of invention in view of the prlor art, and especiallv of the Martel patent. 
No. 243,933. 

Appeal from the Circuit Court of the United States for the Western 
Division of the Southern District of Ohio ; Howard C. HolHster, 
Judge. 

Suit in equity by Joseph Y. Porter against the Weir Frog Company. 
Decree for complainant, and défendant appeals. Reversed. 

Porter brouglit, against the Weir J''rog Company, a suit for injuuctiou and 
acoounting based upoii infringement of Porter's patent, No. 550,317, issued 
Mardi 10, 1890, for a derailiug switch. 

His device belongs to the eoniinon type of switches employing a movable 
switch point, which, when held agiiinst one rail of the track, will operate to 
lead the passiiig wheel away therefrom, and which, when lield away from 
the track rail, perniits the wheel to pass along without Interruption. 'He 
sliitted this switch point by a horizontal rod running out underneath the 
traek and eonnected to a long rod running parallel to the track. At the fur- 
ther end of this latter rod was au operating lever to which was attaclied a 
welght, which would normally hold the lever in one position but would per- 
mit its luanual, teniporary shifting to the other ])osition, and would then, 
when the liand was renioved, autoniatically i-eturn the lever, and, tlirough It, 
Ihe switch point, to the former position. Tlie spécial utility of Porter's de- 
vice was found in connection witli the crossing of steaui railroads by electric 
railways where statute or custom requires that the electric car be stoiiped 
before reaching the crossing, and that the coiiductor go torward to ascer- 
tain whether the steam railway track is clear before perinitting his car to 
cross. By using this device. tlie crew of the electric car camiot carelessly 
uiiiit this précaution ; tlie car must stop and tlie conductor niust go forward 

*For other cases see same topic & § number in Dec. & Am. Dig.s. 1907 to ûate, & Rep'r Indexes 
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to the switcli-operating point, which Is placed where it gives a view of the 
steam railway track. Clalm 2 sufficiently indicates the issues. It is: 

"2. Tlie eombination, with the main track, of a switch normally set to di- 
vert the car from said main track, a switch-operating mechanism situated at 
a point in advance of said switch, whereby the couductor or other operatiAe 
is compelled to précède the car and set the switch. so as to permit the car 
to continue its passage on the main track, and nieans for automatically restor- 
ing said switch to its normal position wheii the opei'ating mechai)lsm is re- 
leased, substantially as specifled." 

The question of infringement has not been very serioiisly inade. The case 
turned below, and must turn hère, upon tlie validity of the patent. The 
District Court sustained the patent, and the défendant below appeals. 

Wood & Wood, of Cincinnati, Ohio, for appellant. 
G. B. Parkinson, of Cincinnati, Ohio, for appellee. 

Before WARRINGTON, KNAPPEN, and DENISON, Circuit 
Judges. 

DENISON, Circuit Judge (after stating the facts as above). It is 
not necessary to go very far into the state of the art. It is clear and 
is conceded that, with one exception, everything about Porter's inven- 
tion was entirely common. Switches and switch points were old. Op- 
erating them by rods or cables running to a distant point was old. The 
use of a spring or weight to hold the switch point normally in one of its 
two alternative positions, so that it would always be in that position, 
excepting while temporary force held it in another position, was old. 
It was old to operate a switch of this particular kind from a distant 
point. This kind of switch, properly called semiautomatic or auto- 
matic return, had been used in connection with a main track and a 
side tjack for the purpose of making certain that a switch, opened to 
let a train from the main track onto the side track, should not acci- 
dentally remain open, but should automatically return, so as to keep 
the main track normally always with a continuous rail with the switch 
closed and the track open for traffic. On this record. Porter is entitled 
to say that he was the first who reversed this use and employed this 
mechanism in order to keep the switch normally open, so as not to 
permit traffic on the main line to get by excépt while the switch was 
manually held in abnormal position. Porter's idea had merit, as ap- 
plied to electric car traffic ; it was a distinct contribution to the saf ety 
of travel; and his patent is entitled to considération as favorable as 
the law permits. 

[1] In approaching a comparison with other devices, we must first 
observe that this is a "derailing switch." If there might be any dis- 
tinction between a switch and a mère derailer, placed in one rail only, 
which would do nothing except to force the wheels onto the ground, 
Porter ican take nothing by such distinction. He illustrated and de- 
scribed a connection between a main track and a side track and a de- 
vice which would turn the wheels from the former to the latter. Nei- 
ther his spécification nor his claims are concerned with what becomes 
of the car or where it goes after it is diverted; and a switch which 
sends the car onto a side track or a switch track is just as much an 
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infringement or just as much an anticipation as if the car was sent 
into the ditch. Indeed, Porter expressly says that the track onto which 
the car is diverted may be a siding. 

It is complainant's theory that changing the adjustment and relation 
of the parts so as to hold the switch point normally against the main: 
rail and away from the switch rail, instead of normally away from the 
main rail and against the switch rail, was a sufficient change upon 
which to predicate invention, when taken in connection with the new 
operating resuit which followed. This theory is not easy of acceptance, 
particularly in view of one of the earlier patents (Woodville, No. 140,- 
230, June 24, 1873), which shows a switch point operated by a vertical 
lever, having a horizontal cross-arm extending in both directions, and 
a weight which could be hung upon one or the other arm as it was de- 
sired to set the switch point normally in one or the other position. 
Whatever might be the ultimate conclusion on this theory, we think 
the case is clearer and disposed of more satisfactorily by approaching 
it from another standpoint. 

For a better understanding of the comparison to be made, we repro- 
duce a drawing of Porter's device alongside the drawing of Martel, 
No. 243,933, July 5, 1881. 

J. Y. PORTER. 

DEBAILINO 8WITCH. 



k. F. MARTEL. 

EilLWAT SWÎTOH 




WEIR FEOG CO. V. POKTER 673 

Martel's gênerai description and second claim are as follows: 
"My invention relates to railway switches; and It consists in a point or 
tongue pivoted at the end of the Inner sidlng rail and adapted to be svvung 
against the inner main rail, and a lever connected with said point or tongue, 
and having two arms, to one ot which a weight is applied to hold the point 
or tongue norinally avvay from the main rail, and to automatically open the 
switch after the passage of a train to or from the sidiug, whlle the other 
arm is furnished with a wire rope, or its équivalent, by which the switch 
may be closed by the attendant in the switchhouse or at a distauce." 

"2. In comblnation with the main and sidlng rails, arranged substantially 
as shown and described, the pivoted tongue A, and the weighted lever Jf, 
Ijrovided with an actuating rope, or its équivalent, and connected with the 
tongue A, as set forth." 

Martel shows a cable running to a distant point, for the manual op- 
ération, while Porter shows a rod; but défendant hère uses a cable, 
and for the purposes of this case the two are équivalents. While 
Martel uses, for his normalizing agent, a weight applied to a shifting 
lever at the switch, Porter uses a weight on a shifting lever at the dis- 
tant point; but défendant employs a normalizing agent (a spring) op- 
erating directly at the switch point ; and again, for the purposes of 
this case, Martel's weight (normalizing agent) and Porter's weight are 
équivalents. It follows that there is no material, mechanical différence 
between Martel and Porter, save in the selected, normal position of 
the movable switch point. If we might, at first thought, regard the 
two structures as mechanically différent because of this différent set- 
ting of the parts, we would then observe that the two cannot be dis- 
tinguished from each other, excepting by the names of the tracks. 
A main track and a side track are structurally identical ; they can be 
distinguished only by the use to which each is put. The fact that one 
track curves away while another continues the tangent does not dif- 
ferentiate. If thèse two devices. Martel and Porter, were put upon 
the ground side by side, with their above-mentioned, immaterial dif- 
férences reconciled, and without extensions and continuations not cov- 
ered by the patents, the skilled observer could not tell which was 
which — and for the very sufficient reason that there would be no dif- 
férence whatever. The tracks must be labeled "main track" and "side 
track," before the observer could distinguish. 

"Main track" and "switch track" are arbitrary names of things ; they 
are mechanically identical, and are intended for, and capable of, the 
same primary use, viz., to run cars over; they are substantially inter- 
changeable; what is switch to-day may become mairi line to-morrow 
because of a blockade on the main line or because the superintendent 
changes his mind. If the superintendent operating the road including 
Martel's device should, for some temporary reason, send his regular 
trains on the track R, opening the switch for them each time, and 
should use the track P S for his siding, running cars thereon without 
touching the switch, he would hâve Porter's use and structure and 
would infringe the Porter patent. If, then, the next day, he went back 
to the old plan of running his trains, he would not infringe. Whether 
the apparatus infringed or did not infringe would not dépend upon 
any rearrangement, construction, adaptation, or hair's breadth of physi- 
cal change, but only upon the shifting manner of its use. 
206 P —43 
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In this view of the facts in the présent case, we can see only a 
typical instance of that double use which will not support a patent. _ A 
review of a considérable number of décisions (cited in the margin)^ 
where this double use has been found to exist, confirms our conclusion. 
Remembering that Porter's idea was that a new rule of conduct in 
using an existing structure would be highly désirable, we fînd spécial 
pertinence in Judge Grosscup's décision in the Voightmann Case (mar- 
gin). A fusible link, which had been used in other places, was applied 
to an external shutter. Judge Grosscup said (138 Fed. 57, 70 C. C. A. 
483): 

"It Is possible that Voightmann was the flrst to conceive that Windows thus 
constructed would be a valuable adjunet to flreproof buildings. If so, it is 
the previousness of hls conception that constitutes the merit of his co-called 
invention ; for the mechanical embodiment of that conception is old. But 
it does not follow that a conception is patentable merely because it is flrst 
in tinie. Concept, alone, is not patentable. Concept must be accompanled by 
mechanical embodiment; and, as the law now stands, the mechanical em- 
bodiment, to make the invention patentable, must itself be unanticiiiated. 
* * * Voightmann possibly has pointed ont to the world a wider use of 
the pre-existing art than was before known. But the discovery of an en- 
larged use is not, of itself, patentable invention." 

So, also, in the Bullock Case (margin), Judge Gray said (162 Fed. 
28, 36, 89 C. C. A. 68, 76) : 

"But this function was dormant In the [device of tlie prior art]. Surely 
invention eannot be claimed in the appropriation of an old device, by reason 
of the unthought of and undisclosed function in question." 

The cases relied upon by appellee (margin),^ to the efïect that a mère 

1 In the Suprême Court : Phillips v. Page, 65 U. S. (24 How.) 164, 16 L. 
Ed. 639; Brown v. Piper, 91 U. S. 37, 23 L. Ed. 200; Roberts v. Ryer, 91 
V. S. 150, 23 L. Ed. 267 ; Planing Machine Co. v. Keith, 101 TJ. S. 479, 25 
L. Ed. 939 ; Heald v. Kice, 104 U. S. 737, 754, 26 L. Ed. 910 ; Atlantic Works 
v. Brady, 107 U. S. 192, 2 Sup. Ct. 225, 27 L. Ed. 438; Pennsylvania Co. v. 
Locomotive Co., 110 U. S. 490, 4 Sup. Ct. 220, 28 L. Ed. 222; Miller v. 
Forée, 116 U. S. 22, 6 Sup. Ct. 204, 29 L. Ed. 552; Fond du Lac County v. 
May, 137 U. S. 395, 11 Sup. Ct 98, 34 L. Ed. 714 ; Lovell Co. v. Cary, 147 U. 
S. 623, 13 Sup. Ct. 472, 37 L. Ed. 307; National Co. v. Boston Co., 156 U. 
S. 502, 515, 516, 15 Sup. Ct. 434, 39 L. Ed. 511, revlewing the platform gâte 
case (Aron v. Manhattan Ry. Co., 132 TT. S. 84, 10 Sup. Ct. 24, 33 L. Ed. 272), 
thè transom case (Wollensak v. Sargent, 151 U. S. 221, 14 Sup. Ct. 291, 38 
L. Ed. 137), the engine valve case (Blake v. San Francisco, 113 U. S. 679, 5 
Sup. Ct. 692, 28 L. Ed. 1070), and the billiard eue rack case (St. Germain v. 
Brunswick, 135 U. S. 227, 10 Sup. Ct. 822, 34 L. Ed. 122); Mast F. & Co. 
v. Stover Mfg. Co., 177 U. S. 485, 20 Sup. Ct 708, 44 L. Ed. 856. 

In this cowrt : Steiner Co. v. Adrian, 59 Fed. 132, 8 C. C. A. 44 ; Griswoid 
V. Wagner, 68 Fed. 494, 15 C. C. A. 525; Stearns v. Russel, 85 Fed. 218, 
29 C. C. A. 121; Fry v. Rockwood Pottery, 101 Fed. 723, 41 C. C. A. 634; 
Johnson v. Toledo Co., 119 Fed. 885, 56 C. C. A. 415. 

In other Circuit Courts of Appeals : Bettendorf v. Little, 123 Fed, 433, 59 
C. C. A. 473 ; Jones v. Cyphers, 126 Fed. 753, 62 C. C. A. 21 ; Voightmann v. 
Perkinson, 138 Fed. 56, 70 C. C. A. 482 ; Baker v. Duncombe Co., 146 Fed. 
744, 77 C. C. A. 234 ; Bullock Co. v. Gen. Elec. Co., 162 Fed. 28, 89 C. O. A. 68. 

2 Topllff V. Topliff, 145 U. S. 156, 12 Sup. Ct. 825, 36 L. Ed. 658 ; Keystone 
Co. V. Adams, 151 V. S. 139, 14 Sup. Ct 295, 38 L. Ed. 103 ; Potts v. Creager, 
155 U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275 ; Hobbs v. Beach, 180 U. S. 3&3, 
21 Sup. Ct 409, 45 L. Ed. 586; Kellogg Co. v. Dean Co. (C. C. A. 6) 182 Fed. 
991, 105 C. C. A, 545. 
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change of location of éléments may involve invention, ail refer to a 
rearrangement causing a new mutual interrelationship of the old élé- 
ments. They do not involve the use of the old éléments, in the old po- 
sition and in the old relationship to each other, to get a "new resuit." 
For example, in the Keystone-Adams Case, it seems true that the re- 
volving shaft with wings was like an older one, save that it revolved 
in an opposite direction ; but to permit this reverse révolution required 
mechanical adaption in other parts of the device, and results could 
hâve been made certain only by experiments. In the Kellogg-Dean 
Case, the condenser was for the first time associated with the combi- 
nation which was patented. In the Hobbs-Beach Case as well as 
in the Potts-Creager Case, we hâve the typical transfer from one art to 
another, and a' décision that, while there was analogy between the arts, 
it could not be said that there was identity of function, and hence that 
the comparatively slight mechanical changes and adaptations which 
were made were sufficient to support invention. We hâve observée! 
no more extrême instance, where a slight physical change accompanied 
by new use and resuit, has been held sufficient to sustain a patent than 
is furnished by our own décision in Dunn Co. v. Standard Co., 163 
Fed. 521, 90 C. C. A. 331, and on second appeal, 204 Fed. 617, de- 
cided March 13, 1913 ; but hère, also, there was physical change which, 
though slight, signified transformation of one thing into another. 

It often is not easy to détermine whether a case discloses that "new 
resuit" which is one of the criteria of invention. The phrase is not of 
absolute meaning nor always applied with discrimination. In one sensé 
every new use gives a new resuit — f reezing fish with a particular f orm 
of device (Brown v. Piper), dredging with a propeller screw (Atlantic 
V. Brady), operating jail doors from a distance (Fond du Lac v. May), 
a safety gâte for street car platforms (Aron v. Railway), a soft métal 
switch-plate holder (Johnson v. Toledo) — each was a thing accomplish- 
ed which had not been donc before. But when it was seen that the 
means employed were old, even in substantially the same form and 
substantially the same association, each was held to be not a new re- 
suit, but only a new use of an old device — a newly observed or dis- 
covered function of a well-known thing. To the same point are ail 
the double-use cases. 

On the contrary, in cases where a new resuit has been adjudged to 
support patentability, the inquiry whether there was a "new resuit" 
has been for the purpose of testing out whether the observed novelty 
in the means employed could be considered patentable novelty. If there 
is a new structure or combination of means, then the fact that a "new 
resuit" foUows tends to indicate the présence of the inventive faculty 
in the rearrangement of mechanical, electrical, or chemical éléments 
or method steps which constitute the new combination ; and to be pos- 
sibly effective for this purpose it is immaterial whether the resuit be 
ultimate or intermediate — in the final product or in the manner of its 
making. Examples are: A more rapid production (Loom Co. v. Hig- 
gins, 105 U. S. 580, 26 L. Ed. 1177); a différent product (Potts v. 
Creager); spécial qualities in the product (Diamond v. Consolidated, 
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220 U. S. 428, 31 Sup. Ct. 444, 55 L. Ed. 527, and Ferro Concrète 
Const. Co. V. Concrète Steel Co., 206 Fed. 666, opinion of this court 
filed May 6, 1913) ; more perfect opération of the device (Kellogg v. 
Dean) ; etc. But when the means employed are wholly old, inherently 
and as well in their combination, apparently .similar "new results" are, 
of necessity, only new or double uses, and no amount of them will per- 
suade that invention exists, 

What then is Porter's "new resuit," considered either mechanically 
or functionally ? Is it anything more than maintaining one track nor- 
mally closed, capable of being held open by force and while the force 
is applied, and then automatically closing again? Is not his safety 
plan for handling electric cars approaching a railroad crossing merely 
a new utility of an old resuit? We think it should be so classified, and 
that, as said in the Voightmann Case, supra, "the mechanical embodi- 
ment to make the function patentable must itself be unanticipated" ; 
or, as said in the Platform Gâte Case (Aron v. Manhattan Ry. Co.),; 
132 U. S. 84, 10 Sup. Ct. 24, 33 L. Ed. 272, "his right to a patent" 
must dépend upon the novelty of the means employed "and not the end 
accomplished." 

There is another considération (common, indeed, to ail double-use 
cases) which further confirms our conclusion. An inventer and pat- 
entée is entitled to ail the uses of his structure, even if he did not 
know or foresee ail those uses. Goshen Co. v. Bissell Co. (C. C. A. 6) 
72 Fed. 67, 74, 19 C. C. A. 13. So, Martel would be entitled to use 
his device for the safety purpose of Porter, since to do so required 
no mechanical change or adaption ; and, in this connection, it should 
be noted that Martel's second claim above quoted reaos on and covers 
Porter's device, and Porter's device, within the life of the Martel pat- 
ent, would hâve been an infringement thereof. Such a comparison 
with the claim of an old patent is not always important ; but, when 
the old patent and the new stand side by side as alternatives rather 
than as merely original and improvement, the comparison is at least 
significant. 

There is still another considération. The steam railroad that Por- 
ter is about to cross and which is the foundation of the operating mer- 
it in his plan is not named as an élément in his combination ; but if it 
were named, or if it were to be read in, the language of Mr. Justice 
Blatchford in Fond du Lac County v. May, 137 U. S, 407, 11 Sup. Ct. 
102, 34 L. Ed. 714, would seem applicable : 

"As the meclianical opération and effiect of the patented devices are the 
sauie, whether there be a grathig or other harrier [steam railroadl or not, 
there is no patentable combination between the devices and the gratlng [steam 
railroad]. The grating performs no mechanical function and has no mechani- 
cal efl'ect." 

[2] Quite obviously, we think, it cannot be important whether the 
cause of stopping before decidinf which track to take is another rail- 
road crossing with its inhérent danger, or is another train ahead which 
it may be best to wait for and may be best to go around, or is any 
other common, operating situation — or whether the man sent ahead to 
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turn the switch îs a freight brakeman who sets it as he has been di- 
rectf'd or a conductor who sets it as he may décide. 

1 he decree must be reversed, with costs, and the record remanded, 
with instructions to dismiss the bill. 



McKENNA V. BBOPHT. 

(Btstrlrt Court, E. D. New York. July 26, 1913.) 

Patents (5 328*) — iNysrsoEMENT — Tali-t Gard. 

The McKenna patents. Nos. 927,581 and 865,795, and the Goiildlng pat- 
ent. No. 655,862, each for a tally card for use iu progressive euchre con- 
tests, etc., U]ust be narrowly construed, and, as so construed, field not in- 
fringed. 

In Equity. Suit by Edward D. McKenna against J. Bernard Bro- 
phy. On final hearing. Decree for défendant. 

Roderick Begg, of New York City, for complainant. 
Lewis J. Doolittle, of New York City, for défendant. 

CHATFIELD, District Judge. The défendant has been cbarged 
with infringement of a patent taken eut by the complainant on the 13th 
day of July, 1909, No. 927,581, and one taken ont September 10, 1907, 
No. 865,795, for a tally card, to be used in such contests as progres- 
sive euchres on a large scale, and another patent, issued to A. M. 
Goulding, upon the 14th day of August, 1900, No. 655,862, with 
rights assigned to the complainant, for a similar card. 

The défendant has denied that he is a proper party défendant, and 
has also denied infringement. The question as to his being the re- 
sponsible party for the acts alleged as infringement was disposed of 
upon the trial, and there seems to be no reason for changing that dé- 
termination nor for a detailed statement as to this matter. A patent 
for a tally card System was granted to the défendant, under No. 985,- 
108, February 21, 1911. The défendant has retained ownership of the 
patent, and has allowed his sons to use it in connection with the print- 
ing business, in which he now has no bénéficiai interest, and which is 
conducted by his sons. But both he and his sons assist in managing 
the euchre parties and in using the tally cards, and he is an active par- 
ticipant in ail of the matters which are charged to be infringements. 

Some question is also raised as to the assignment of the Goulding 
patent ; but this is immaterial, for the complainant shows prima facie 
titie, and, in view of the necessary détermination of the case, this is 
suiificient. The tally cards patented under thèse three patents are an 
outcome of the natural désire to prevent fraud, to make scoring easy, 
and to save time and confusion in the service and management at large 
contests like progressive euchres at which several hundred pensons 
play simultaneously. 

The gênerai idea of such tally cards is to hâve a pair of counters or 
coupons, which in some way may be taken by the winning couple at 

*f er other cases se* »ame toplc & } ndmbbb in Dec. & Am TOlga. 1907 to date, & Rep'r Inûes-e» 
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cach table and kept track of in consécutive order. Thus a set of cou- 
pons must be used at each table, and yet no use can be made thereof 
except by the winners, and a distinction is kept as to the person play- 
ing the hand of a mah from that of a person playing the hand of a 
woman. The devices in use are similar to other patents, sUch as pat- 
ent No. 690,123, issued December 31, 1901, to Charles Sparks, for g-olf 
score; No. 582,7-71, of May 18, 1897, to A. H. Wilson, No. 592,054, 
of October 19, 1897, to W. C. James No. 758,808, May 3, 1904, to E. 
Bach, and No. 411,952, October 1, 1889, to W. W. Clay, for euchre 
and whist counters; No. 326,879, September 22, 1885, to H. E. Lo- 
mas, for a theater ticket selling chart; No. 510,011, December 5, 
1893, to Eastman and Babcock, and No. 570,249, October 27, 1896, to 
C. Elkin, for installment payments upon accounts. They ail indicate 
the idea of detaching stubs or coupons from one sheet, for transfer to 
some other place of attachment or saf e-keeping, and there used to keep 
track of successive payments or scores. 

The idea of inserting the coupons in a pocket or attaching them by 
adhesive to a second card is old. The idea of numbering them con- 
secutively, or of distinguishing a séries by a separate color, or, where 
there are two competitors, by calling one "lady" and the other "gentle- 
man," and by giving one an odd and the other an even number, are 
only variations in the idea and in the form of design, which might be 
the subject of copyright, and which is patentable only to the extent 
that it forms a new scheme of working out an entire system. Such 
a patent must be narrowly construed, and no one would be an inf ring- 
cr for making a new combination of the old ideas, with a gênerai re- 
semblance to the resuit. 

The complainant's own patents show a tally card for each player 
and a set of coupons, with the expected arrangement of two coupons 
for each game, numbered consecutively and with a distinguishing color. 
Ordinary directions for the use of the game are printed upon the card, 
but the substance of thèse is not set forth in the claim of the patents, 
and the coupons are to be placed (under the fîrst McKenna patent) by 
the person entitled in a séries of consécutive slits in the tally card. 
The player thus has a coupon in the slit for each game which he wins, 
and a blank space for games which he loses. 

The other patent of the complainant provides for a card of a sim- 
ilar gênerai scheme, but with adhesive upon the face of the tally card 
(instead of upon the coupon, as the inventor says is "now commonly 
the case"), and directions to paste the coupon upon the card, instead 
of inserting it in the slit, of the earher patent. The Goulding patent 
adds the distinguishing feature of the words "lady" and "gentleman," 
and has the adhesive upon the back of the coupons. 

The defendant's card uses a similar arrangement, with adhesive upon 
the coupons, and also distinguishes by number between the persons 
playing as "gentleman" and "lady." The defendant's card also has a 
stub at the bottom to use for identification when the balance of the 
card is turned in, and contains much printed matter as to the manage- 
ment of the euchres and the methods of playing in the contest. 

The defendant's own card is patented, and shows only patentable 
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novelty in tlie sensé that it is a variation f rom other forms and bas the 
stub for identification. In this sensé it is not an infringement of ei- 
ther of the cards patented and controlled by the complainant, and the 
entire difficulties between the parties would seera to be those of busi- 
ness compétition and successful management of such large gatherings. 
Any of the counters, if used properly and carefully, are sufficient to 
prevent fraud, and any person is entitled to use any particular form 
which he desires, unless he copies a patented form so closely as to in- 
dicate that he is following that card, and not the old ideas embodied 
therein. 

The bill will be dismissed. 



CROWN CORK & SEAL CO. OF BALTIMORE CITY v. NEW YORK 
SPECIALTY CO. et al. 

(District Court, E. D. New York. July 25, 1913.) 

Patents (§ 308*)— Suit fob Infringement — Pbeliminary Injunction. 

Motion to vacate a prellminary injunction against infringement, and 
permit défendant to give a bond in lieu thereof , denied. 

[Ed. Note. — For other cases, see Patents, Cent. Dig. §§ 504-506; Dec. 
Dig. § 308.*] 

In Equity. Suit by the Crown Cork & Seal Company of Baltimore 
City against the New York Specialty Company and others. On mo- 
tion of défendants. Denied. 

Philipp, Sawyer, Rice & Kennedy, of New York City, for com- 
plainant. 

Robert B. Killgore, of New York City (Harry E. Lewis, of Brook- 
lyn, of counsel), for défendants. 

CHATFIELD, District Judge. The défendants hâve been enjoined 
from infringing certain patents held valid in the suits of Crown Cork 
& Seal Co. v. Brooklyn Bottle Stopper Co. (D. C.) 201 Fed. 344, in 
this court. The présent suit is at issue, but the défendants are under 
order to furnish a bill of particulars, which has not been given. 

The machine used by the défendants is identical in function and 
substantially identical in structure with those held to infringe in the 
suits previously adjudicated. In those cases motion to suspend the 
injunction was denied, and an appeal has been taken, but not hastened 
to hearing, although the solicitor for the défendants therein is also 
solicitor for the défendants hère. 

This appHcation is made under the ruling allowing the giving of a 
bond in Karfiol v. Rothner (C. C.) 151 Fed. 777; but expérience has 
shown that such a bond, except in unusual cases, is not conducive to 
shortening or lessening litigation, and does not prevent loss to défend- 
ants in case they may be ultimately successful on appeal. The de- 
fendants in the cases now on appeal hâve changed the form of their 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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machines, and a motion is novv pending in that action to punish them 
for contempt, but it is as yet undecided. 

The court feels that the granting of tliis motion vvould only delay 
final hearing, which can be had at any term of the court. Inasmuch 
as the injunction is in terms against "infringing machines," and not 
in terms against the défendants' form of device, it would seem that 
a proper case for preliminary injunction was made ont. The défend- 
ants canno't expect to.prevail in this district on the ground of non- 
infringement, as their device is admittedly like those already enjoined, 
and there seems to be no sound reason for charging lâches in bringing 
the suit. Any hardship involved is only that necessarily involved by 
the court's decree, which can be tested only by appeal. 

The motion must be denied. 



In re DUNriIY. 

(District Court, D. Maine. August 9, 1013.) 

No. 9,103. 

Baîîkruptcy (§ 407*) — DisciiABGE — Pbior Disciiaroe. 

Under Baulvr. Act July 1, 1S98, c. 511, S 11b. ;!0 Stat. .550 (U. S. Coiup. 
St. 1901, p. .3428), providiiig tliat tlie jwlire sliall Iiear the application for 
di.scliarse ami any proofs and pleas in <)j>riosition tlieroto, iuid discliarge 
tlie Ijanlirupt unless lie lias been granted a discltai'se in volnntary pro- 
eoedings within six years, the six years is ineasured backward from tlie 
date of tbe flliiig of tlie application for discliarge, not from the iiearing 
of the application by tlie court. 

|l':;d. Note. — For otlier cases, see Bankriiptcy. Cent. Dig. §§ 729-731, 
737, 738, 740-751, 758, 700, 701; Dec. Dig. § 407.*] 

In Bankruptcy. In the matter of Lewis E. Dunphy. On report of 
référée denying a discharge. Finding of référée affirmed, and péti- 
tion for discharge denied. 

N. V. MacLean, of Bangor, Me., for bankrupt. 
U. G. Mudgett, of Bangor, Me., for creditor. 

HALE, District Judge. This case now cornes before ine upon the 
report of Mr. Mason, référée, denying the discharge of the bankrupt. 

It appears that on Jannary 27, 1912, Dunphy filed a voluntary péti- 
tion in bankruptcy, and on the same day was adjudged a bankrupt ; 
that he filed bis pétition for discharge January 24, 1913 ; that upon 
this pétition hearing was ordered for March 7, 1913; that on the Ist 
day of March, 1913, one of the creditors appeared, and filed spécifica- 
tions of objection to the granting of siich discharge, upon the ground 
that the bankrupt in a previous voluntary proceeding in bankruptcy 
had been granted a discharge within six years before January 24, 1913, 
to wit, on March 11, 1907. The référée heard the parties on the 
question of the discharge of the bankrupt, and on July 8, 1913, filed 
his report recommending the déniai of the discharge on the ground 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ihat the spécifications and objections had been sustained, namely, that 
it had been shown that Dunphy, in a préviens voluntary proceeding in 
bankruptcy, had been granted a discharge on March 11, 1907, namely, 
within six years before January 24, 1913, the date of his application 
for discharge in this proceeding. It appears, then, that the bankrupt 
vvas discharged upon his former voluntary pétition more than six 
years before the présent time, but less than six years before his péti- 
tion for discharge. Does section 14b hâve référence to the judge at 
the moment vi'hen he enters a decree granting or refusing a discharge? 
And does it direct him to grant the discharge unless within six years 
before that time the bankrupt has been discharged in former volun- 
tary proceedings? In the Little Case, 137 Fed. 521, 70 C. C. A. 105, 
the Court of Appeals for the Seventh Circuit held that the limitation 
of six years referred to the time between the first and second dis- 
charge, and not between the first discharge and the filing of the 
second pétition in bankruptcy. In the Jordan Case (D. C.) 142 Fed. 
292, the District Court for the Eastern District of Pennsylvania grant- 
ed a discharge where the bankrupt had been discharged in voluntary 
proceedings on June 20, 1899, and where he applied for another dis- 
charge on September 21, 1905, namely, more than six years after his 
former discharge. The court overruled the objections to the dis- 
charge, and thus decided that in order that the former discharge in 
voluntary proceedings should be 'Svithin six years," so as to defeat 
the right of a second discharge in subséquent proceedings under the 
statute, it must hâve been granted within six years prior to the appli- 
cation for a second discharge. The court, however, clearly expressed 
its opinion as f oUows : 

"The section evldently lias référence to the jndge at the moment when he 
is about to enter a des^ree grantlns or refusing a discliarge, and directs him 
to grant it, niiless \ylthln six years the bankrupt has been discharged In vol- 
untary proceedings." 

In the Haase Case (D. C.) 155 Fed. 553, in the Southern District of 
New York, the bankrupt was granted a discharge within six years be- 
fore the filing of the pétition in bankruptcy in the case. Judge Hough 
quoted the provision of the statute, and said: 

"I eannot perceive how this language bears any construction other than 
that the six years is measured backward froni the time of hearing." 

Judge Hough cited the Little Case and the Jordan Case. His dé- 
cision was affirmed by the Court of Appeals. 164 Fed. 1022. This 
section was considered in this circuit by Judge Lowell, in the Carleton 
Case (D. C.) 131 Fed. 146, and by the Court of Appeals in the Sea- 
holm Case, 136 Fed. 144, 69 C. C. A. 142; but this question did not 
arise in either of those cases. Loveland, in his fourth édition, sec- 
tion 732, says : 

"The six years limit runs from the date of the discharge in voluntary pro- 
ceedings to the date of judicial action upon the application for the uext dis- 
charge, either in voluntary or involuntary proceedings." 

Most of the other text-writers upon bankruptcy who hâve considered 
the subject take the same view. Remington, however (volume 3, p. 
757), in speaking of the six years provision, says ; 
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"Tet it would seem, on prineiple, that the rule sliotild be that ït raeasures 
tlie time between the grantlng of the flrst discharge and the flling of the ap- 
plication for the second discharge; othei'wise a bankrupt, by merely de- 
laying the final hearing upon his second application, niight overcome that 
vvhieh was a yalid bar at the time creditors were required to file spécifica- 
tions of their grounds for barrhig the dlseharge. Moreover, the fludlug of 
courts ordinarily shonld revert to the conditions as existing at the time of 
the instltuting of the particular application in controversy." 

I think the language of Reniington présents a sound view of the 
subject, ahhough it is not based upon any judicial décision; nor can 
I find that any court has distinctly held to this view. It must be said, 
however, that the cases which I hâve cited which seem to take the 
opposite view présent merely dicta. They contain merely cogent and 
forcible language of the court, and not direct judicial décision. The 
statute (section 14b) provides: 

"The judge shall hear the application for a discharge and such proofs and 
pleas as may be made in opposition thereto * « * and discharge the ap- 
plicant unless he has (5) in voluntary proceedings been granted a disoharge 
in bankrnptey witliiu six years." 

The statute thus points vividly to the hearing as the vital time to 
be considered. It seems to me, however, that this référence to the 
time of hearing must be held to mean the time when the pétition 
for discharge is filed; otherwise the bankrupt might file his applica- 
tion for his second discharge long before the expiration of the six 
years, and by procuring delays upon the final hearing of his second 
application he might then render the six years rule invalid. I think 
Remington is right in saying that the findings of courts should re- 
vert to the conditions as existing at the time of the instituting of the 
particular application. The day when the court happens to take up 
the case for décision ought not to be conclusive on the bankrupt's 
riglits. A bankrupt ought not to be able to apply for his discharge 
within the six years, and then by delay avoid a law intended for the 
protection of creditors. The pleadings fix the status of a controversy. 
The bankrupt states his case in his pétition for discharge. He ought 
not to hâve more than his pétition entitles hini to. Ile ought not to 
lie allowed to state a groundless case, and then wait for time to give 
lîim a good case. I cannot hold that the moment of the finding of the 
court is conclusive, and that ail a judge has to do, when he hears the 
pétition for discharge, is to see if a discharge has not been rendered 
within six years before that moment. I think the application for dis- 
charge must be held to be the conclusive time as aiïecting the vital 
(jucstion. 

The finding of the référée is affirmed. 

The pétition for discharge is denied. 
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HAVEN & CLEMENTS v. JAMES. 
(District Court, N. D. Georgia. June 21, 1913.) 

Gamino (§ 50*) — Wageking Contracts — Action by Brokers — Instructions. 

Instructions consldered in an action by brokers to recover from a cus- 
tomer for money advanced on a contract niade on tlie excliange for tlie 
purchase of cotton for future delivery in wliicli the défense was that tlie 
contract was unlawfnl as a wagerlng contract, and held to fairly submit 
the questions in issue. 

[Ed. Note. — For otlier cases, see Gaming, Cent. Dig. §§ 103-107; Dec. 
Dig. § 50.*J 

At Law. Action by Haven & Cléments against D. W. James. On 
motion by défendant for new trial. Motion denied. 

For former opinion, see 185 Fed. 692, 107 C. C. A. 640. 

Brown & Randolph, Parker & Scott, and Spencer Atkinson, ail of 
Atlanta, Ga., for plaintifï. 

Smith, Hammond & Smith, of Atlanta, Ga., and Charlton Battle, of 
Columbus, Ga., for défendant. 

NEWMAN, District Judge. The main argument of counsel for 
the défendant on this motion for a new trial was based on the fact 
that the court hère called the attention of the jury to certain language 
in a décision by the Suprême Court of the United States in Board of 
Trade v. Christie Grain & Stock Co., 198 U. S. 236, 25 Sup. Ct. 637, 
49 L. Ed. 1031. The quotation was really taken from the language 
embodied by the Appellate Division of the Suprême Court of New 
York in the opinion in the case of Springs et al. v. James, 137 App. 
Div. 110, the quotation being on page 121, 121 N. Y. Supp. 1054. The 
court stated in the charge hère, after making this quotation : 

"Tliat is to say, I understand this niethod of doing business to be treated 
by the courts, both the Suprême Court of the United States and the Suprême 
Court of New York, as an entirely legitimate method of transaeting this part 
of the business." 

The Suprême Court of New York, in the same opinion, quoted also 
to precisely the same effect from the case of Clews v. Jamieson, 182 
U. S. 461, 21 Sup. Ct. 845, 45 L. Ed. 1183. 

The décision by the Appellate Division of the Suprême Court of 
New York just referred to was affirmed by the Court of Appeals of 
New York, 202 N. Y. 603, 96 N. E. 1131. 

Examining the language to which counsel calls attention in Board of 
Trade v. Christie Grain and Stock Co., supra, on page 250 of 198 U. 
S., on page 639 of 25 Sup. Ct. (49 L. Ed. 1031), as follows : 

"We speak only of tlie contracts made in the pits, because in them the 
members are principals. The subsldiary rights bf their employer» where the 
members buy as brokers we think it unnecessary to discuss." 

—I am unable to see that this has any effect whatever oh the matter in- 
volved hère. If the contracts between the principals were légal— that 
is, if Haven & Cléments had contracts that were valid and binding 

•For ether cases see aame topic & § ntimber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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as against them with other members of the Exchange, and paid out 
money, as they did, because of their liability on such contracts — it 
would be singular indeed if they could not recover the same from 
their principal, Mr. James. 

In this case the court endeavored to instruct the jury in accordance 
with the suggestion of the Circuit Court of Appeals in the opinion ren- 
dered in this case (famés v. Haven & Cléments, 185 Fed. 692, 107 G. 
C. A. 640) as f ollows : 

"Of necessity \ve liuve heeu conipelled to read iiiuch of the évidence wlùch 
includes many telejrrains and lelters passing between the parties, aud we can- 
not resist the conchisioii that from James' alleged notice to the agent Tate, 
and his teiegrams and letters to the plaiiitiffs, and the course of deal- 
hig pursued by the parties and other niatters shown, the .iury niight weii hâve 
found tliat James dld not conteniplate actiial delivery of auy cotton on the 
future contracts bought or sold for hiiu hy the plaiutiffs, and only intended 
wagerinjr or ganibling on the fluctuations of priées of cotton futures, expect- 
ing to settle by the receipt or payment of diffei-ences, and that the plaintiffs 
were well advised thereof and well understood that in huying and selling for 
James' account no deliver.v was to be niade or expected to be made, even if 
tliird parties sliould become iuterested in the future contracts entered into 
by them on James' account." 

The court, on the trial now being reviewed, said this : 

"Now another défense in this case on the part of the défendant is that this 
was a wagering contract pure and simple. That is a ganibling transaction, 
without any intention whatever, on the part of the défendant, to deliver cot- 
ton when sold or to recelve cotton when bought. and that the plaintiff under- 
stood this to be his intention. If the .l'ury flnd that James did not contem- 
plate the delivery of any cotton on the future contracts bought and sold 
for hini by the plaintiffs, and only intended to wager or ganible on the fluctu- 
ations in the priée of cotton futures, expecting to settle by the receipt or pay- 
ment of dilterences, and that the plaintitïs were advised thereof and well un- 
derstood that in buying and selling for James' account no delivery was to 
be made or expected by him even if tliird parties should become interested 
in the future contracts entered into by them on James' account, then this ar- 
rangement would be one in which recovery could not be had for money ad- 
vauced in this connection and to carry out thèse purchases and sales." 

The Circuit Court of Appeals also suggested, in their opinion, that 
the jury should hâve been instructed in accordance with the statutes 
of Georgia, in the following language: 

"Certain it is that the charge does not refer to section 36G8 of the Code 
of 1895 of Georgia, which controls in suits in that state on wagering con- 
tracts, and déclares such contracts to be against the policy of the law and 
not to be enforced, nor does it otherwise advise the jury as to what are 
wagering contracts and the public policy relating thereto." 

In line with this suggestion the court, on the trial hère, read to the 
jury section 4253 of the Code of Georgia of 1910 (being section 3668 
of the Code of 1895 of Georgia) concerning wagering contracts, as 
f ollows : 

"A contract which is against the policy of tlie law cannot be enforced; 
such are contracts tending to corrupt législation or the Judiciary, contracts 
in gênerai in restraint of trade, contracts to évade or oppose the revenue 
laws of another country, wagering contracts, contracts of maintenance or 
champerty." 
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The court then further instructed the jury on this subject as follows : 
" 'Wagering contracts" you understand, betting contracts, and if this in the 

présent case was one where there was no actual purchase or sale intended, 

it is simply a bet on the rise or t'all of cotton." 

And further along in the charge as follows : 

"A wagering contract in this case would be one, of course, such as I hâve 
just described, where it was simply betting on the rise or fall of the market 
and not a legitiniate transaction under the law and under the rules of the 
New York Cotton Exchange." 

The other portions of the charge, while they may be excepted to, 
hâve not been stressed in the argument hère. 

I am satisfied that the instructions given to the jury were fair in ev- 
ery way and that they embodied tiie law of the case. This made a 
question for the jury to décide, and the évidence was sufficient, in the 
opinion of the court, to justify the verdict reached. 

The motion for a new trial is overruled. 



In re MANNING. 

Ex parte SMITH. 

(District Court, K. D. Soxith Carolina. July 22, lOl.S.) 

1. Chattel Mortgages (§ 41*) — Validity — Description of Propeett. 

Under Civ. Code S. C. 1912, § 410,3, which provides that no chattel 
mortgage shall be good unless the property luortgaged shall be described 
in writing or typewrlting, but not printing, on the face of the mortgage, 
as construed by the Suprême Court of the state, a mortgage of crops con- 
talned only in the printed portion of a mortgage is void. 

[Ed. Note. — For other cases, see Chattel Mortgages, Cent. Dig. § 84; 
Dec. Dig. § 41.*] 

2. Courts (| 366*) — Fédéral Courts — Authoritt of State Décisions. 

On a question of the validity of a chattel mortgage arising between 
citizens of the sa me state in which the mortgage was executed and the 
property is sltuated, the construction and application of a state statute 
as detennined by the highest court of the state is controlling in a fédéral 
court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968; 
Dec. Dig. § 366.*] 

In the Matter of Marshall Manning, bankrupt; P. J. Smith, trustée. 
On review of order of Référée. Reversed. 

Townsend & Rogers, of Bennettsville, S. C, for bankrupt. 

SMITH, District Judge. This matter comes up on a pétition to re- 
view an order of the référée in bankruptcy allowing a claim on behalf 
of one A. L. Calhoun as a pref erred claim secured by a mortgage of 
the crops of the bankrupt. 

[1] It appears that on April 4, 1912, the bankrupt, a résident of 
Marlboro county in South Carolina, gave to A. L. Calhoun, also a rés- 
ident of that county, a paper purporting to be a chattel mortgage to se- 

*For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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cure $300 and interest. The paper is în tlie form of a printed blank 
chattel mortgage. It contains a blank space of several lines left for 
the insertion of the description of the goods or chattels to be mort- 
gaged. Then follows in print the words : 

"And also ail the crop or crops (wlilcli are acknowledged and agreed to be 
Personal property) whether matured or unmatnred, gathered or ungatliered. 
raised or to be raised by me (the Word 'me' writteu) during the year 1912 (the 
figures 12 written)." 

This mortgage the trustée in bankruptcy claims to be invalid and 
void under the terms of section 4103 of the Code of Laws of S. C 
1912, which déclares that : 

"No chattel mortgage, exeept mortgages or deeds of trust coveriug tlie 
whole or any part of the real or personal property of a railroad eouipany 
or manufacturing Company, shall be valld or good to convey any interest or 
right whatever to the mortgagee unless the property mortgaged shall be 
described In writing, or typewriting, but not printing, on the face of the 
mortgage." 

This section has been held by the Suprême Court of South Carolina 
to be valid and constitutional and that a mortgage of crops when con- 
tained in a printed clause as an attempted chattel mortgage was void. 
Rose V. Harllee, 69 S. C. 523, 48 S. E. 541. 

[2] On a question of this kind arising between citizens of South 
Carolina under a chattel mortgage made in South Carolina, of chattels 
situated in South Carolina, the statute law of South Carolina as con- 
strued and held valid by the Suprême Court of South Carolina must 
control, and, accordingly: 

It is ordered that the order of the référée in bankruptcy allowing 
this mortgage as a good and valid mortgage of the crops of the bank- 
rupt be and the same is hereby reversed, and it is hereby adjudged that 
the mortgage or paper purporting to be a chattel mortgage dated April 
4, 1912, made by the bankrupt, Marshall Manning, to A. L. Calhoun. 
is null, void, and of no effect as a mortgage of the crops of the bank- 
rupt. 



THE SAMUEL LITÏLE. 
(District Court, E. D. New York. Jnly 16, 1913.) 

1. Seamen (§ 27*) — Wages— LrEN. 

One who has permitted himself to be made the record owner of a ves- 
sel, although merely for the accommodation of the real owner, and being 
in fact without interest, cannot establish a lien on the vessel for wages, 
to the displacement of other lienholders. 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. g§ 4, 141, 157-169 ; 
Dec. Dig. § 27.*] 

2. Maritime Liens (§ 61*) — PBoceedings ïob Enfoecement — Contest Be- 

tween Lien Claimants. 

Where the proceeds of a vessel sold in proeeedings to euforce lien.s 
are insufficient to pay ail claims, one lien claimant may be permitted to 
answer and défend against the clalm of another, even after ; an inter- 

•-For other cases see same.topic & § numbbr In Dec, & Am. tiigs, 1907 to date, & Rep'r Indexes 
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loeutory deeree has been entered, where newly dlscovered évidence jus- 
tifies such relief. 

[Ed. Note. — For other cases, see Maritime Liens, Cent. Dig. § 99 ; Dec. 
Dig. § 61.*] 

In Admiralty. Suit by Arthur F. Smith against the steam tug Sam- 
uel Little. On pétition of William Horre & Co. to open interlocutory 
deeree. Pétition granted. 

Foley & Martin, of New York City, for libelant Smith and for co- 
libelants Taft and McCambridge. 

Alexander & Ash, of New York City, for colibelants William Horre 
&Co. 

CHATFIELD, District Judge. The libelant Smith filed his claim 
for wages as engineer against the steamer Samuel Little, on January 
30, 1913. On this claim an interlocutory deeree was entered on Feb- 
ruary 21, 1913. One Taft and one John J. McCambridge were allow- 
ed by order of the court to file, on February 14, 1913, claims for wages 
as deckhands, as colibelants in the Smith action. The vessel was sold 
on February 14, 1913, under a libel for repairs, filed by one Ward, and 
realized the sum of $670, which is not sufficient to pay ail the filed 
claims. 

[1] On March 11, 1913, William Horre & Co. petitioned the court 
to be allowed to open the interlocutory deeree and to file an answer to 
the Smith libel. A libel had been filed by Horre on the 8th day of Feb- 
ruary, 1913, for supplies. The ground for the pétition is the discovery 
since the deeree of facts tending to show that the libelant Smith is the 
record holder of title to the vessel. This would invalidate any claim 
by him of a lien for wages. 

The affidavits show that a second man, by the name of John J. 
McCambridge, was the real owner, and that this McCambridge arrang- 
ed with Smith to take title in Smith's name. Smith did this merely as 
an accommodation, and without considération ; but, having so donc, lie 
cannot claim a lien for wages as engineer. If he is the record owner, 
he could deduct his debt or coUect the same before giving back his rec- 
ord title. If the value of the vessel be not sufficient to meet ail claims, 
it must be held that he has trusted the individual, who has used him as 
a tool, and lost his rights in rem. This makes it impossible to grant to 
Smith a lien for his wages in advance of a lienholder for repairs. 

[2] The only question is whether the libelant William Horre & Co. 
has been foreclosed f rom interposing an answer against the libelant in 
another action, by the advertising for claims and the entry of an inter- 
locutory deeree on default. Its libel was filed in time. Its proposed 
answer is not as to the merits of its own claim, but is rather to pre- 
vent priority or sharing in the proceeds by a colibelant, who now ap- 
pears (before final deeree) not to be entitled. 

The court cannot see how this right has been eut off by anything 
which has occurred. The newly discovered évidence is suiïîcient ground 
to allow him to attack the Smith claim. 

The motion will be granted. 

•For other cases see same topic & § numbek in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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MISSOURr, K. & T. RY. CO. v. OHAPPELL et al. 

OHAPrKLL V. MISSOURI, K. & T. RY. CO. 

(District Court, W. D. Oklahoma. February 28, 1913.) 

Nos. 1,084 and 1,074. 

1. Removal of Causes (§ 95*) — 1'boceedi.\gs — Removai Effected — .TtiKis- 

DICTION. 

On flliug a pétition for removal in due forui witli a proper bond, tlie 
case is in law reuioved, aud tlie state court loses jurisdlctlon, and. ail 
subséquent proceedings therein are void. 

TKd. Note. — For otlier cases, see Removal of Causes, Cent. Dig. §§ 204, 
205; Dec. Dig. § 95.*] 

2. COUBTS (§ 508*) — InJTTNCTION AGAINST PBOCEEDINti — REJfOVAI, OF CAUSE 

Pkoceeuings ipj State Court. 

After présentation of a suflieient pétition and bond for tlio removal of 
a cause to a fédéral court, It is compétent for the District Court by an 
ancillary suit, without violating Rev. St. § 720 (U. S. Comp. St. 1901, p. 
581), forbidding a fédéral court from enjoiuing proceedings in a state 
court, to restrain the party against wliom tlie cause lias been removed 
from taking further steps in the state court. 

ma. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1423, 1425- 
1430; Dec. Dig. § 508.*] 

3. Removal of Causes (§ 94*) — Jukisdiction — Duty of State Court to Sue- 

RENDER. 

If on the face of the record, including the pétition for removal of a 
cause, tlie suit does iiot appear to be a removable one, the state court is 
not bouiid to surrender jurisdiction, but may proceed as if no applica- 
tion for removal had been made. 

[Ed. Note. — For otlier cases, see Removal of Causes, Cent. Dig. §§ 178, 
203; Dec. Dig. § 94.*J 

4. Removal of Causes (§ 94*) — Action Impiîoperly Removed — Effect. 

Wlieie a suit entered on the docket of a Saderal District Court as re- 
moved was never in law removed from the state court, no ainendment 
made in the fédéral court could afCect the state court's jurisdiction, or 
put the case riglitfully ou the docket of the fédéral court, and no aniend- 
meut could be made there to show that the case was removable. 

(Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 178, 
203; Dec. Dig. § 94.*] 

5. Removal of Causes (§ 94*) — Recokd — Amendment i\ Fédéral Court. 

Where sufHcient grounds for removal of a cause are shown on the 
record as presented to the state court, including the pétition for removal, 
the pétition may be ameuded in the fédéral court, so as to show more 
fuUy and distinctly the facts supporting the grounds alleged. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. §§ 178, 
203; Dec. Dig. § 94.*] 

6. Removal of Causes (§ 17*)— Right to Remove — Waiveh— Défenses in 

State Court. 

Tliere is no waiver of a right to remove a cause to the fédéral court 
by defendant's making a défense in the state court, after that court, over 
défendantes objection, has declined to surrender jurisdiction. 

[Ed. Note.— For other cases, see Removal of Causes, Cent. Dig. | 10; 
Dec. Dig. § 17.*] 

7. Removal of Causes (§ 80*) — Right to Remove — Détermination — Record. 

In deterniining whether a case is presented for removal to the fédéral 

*For other cases see same toplc & i numbkh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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court, It is tlie duty of the state court to examine, not only tlie pétition 
for removal, but the rest of the record. 

lEd. Note. — For other cases, see Eemoval of Causes, Cent. Dig. §§ 162, 
165, 18», 192-195, 197, 200, 201; Dec. Dig. § 89.*] 

8. Courts (§ 326*) — Fédéral Coukt.s — Jurisdictiok — Axcillary Suit — 

Ajiount in Controversy. 

In a suit In equity to restrain the further prosecution of an action 
claiuied to hâve been removed to the fédéral court, the relief claiined be- 
Ing purely ancillary, to wit, the protection of the jurisdiction of the féd- 
éral court over the suit allegcd to hâve beeu removed, the amouut in con- 
troversy is not a jurisdictional élément. 

[Ed. Xote. — For other cases, see Courts, Cent. Dig. § 888; Dec. Dig. § 
326.*] 

9. Courts (§ 508*) — Removal of Cause — Prosecuton of Further Proceed- 

ixos IN Staxb Court — Adéquate Remedy at Law. 

A suit to restrain further prosecution of an action at law in the state 
court, alleged to hâve been lawfully removed to the fédéral court, is 
not objectionable on the ground that complainant had an adéquate rem- 
edy at law in the state court, by movlng to set aside the order of the 
state court denying the pétition to reniove, and appealing to the Suprême 
Court of the state from an adverse ruling thereon. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1418-1423, 1425- 
1430; Dec. Dig. § 508.*] 

10. REJ.IOVAL OF (Causes (§ 86*) — Pétition to Remove — Diverse Citizenship 
■ — Allégation. 

Where a pétition for the removal of a cause alleged that in such cause 
there was a controversy between the plaintif!', who, "as appears from her 
pétition," at the commencement of the suit was and ever since bas been 
and now is a citizen and résident of the Western district of Oklahoma, 
and défendant, who is a citizen and résident of another state, to wit, a 
corporation orgauized and existing under and by virtue of the laws of 
Kansas, It was not fatally détective, on the theory that it merely alleged 
plaintiff's citizenship by référence to the pétition, and not as a fact. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 132, 
166-179; Dec. Dig. § 86.*] 

11. Removal or Causes (§ 94*) — Pétition to Remove — Amendment. 

A pétition to remove may be amended to supply facts to make clear 
an averment already présent, not aniounting to supplying a necessary ju- 
risdictional avéraient, though the state court, ignoring the pétition for 
removal as origlnally filed, has proceeded to final judgment. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 178, 
203; Dec. Dig. § 94.*] 

12. Courts (§ 327*) — Fédéral Courts — Jukisdiction— Amount in Contro- 

versy — Statutory Provisions. 

Judicial Code (Act March 3, 1911, c. 231) § 291, 36 Stat. 1167 (U. S. 
Comp. St. Sui)p. 1911, p. 243), provides that whenever, in any law not em- 
braced withln the act, any référence is made to, or any power or dutj' 
is couferred or imposed on, the Circuit Court, such référence on the tak- 
ing ettect of this act shall be deemed and held to refer to and conter 
such power and impose such duty on the District Court. Section 299 
déclares that the repeal of existing laws, or amendments thereof, eni- 
braced in this act, shall not affect any act done, or any right accruiug 
or accrued, or any suit or proceeding, Including those pendlng on writ 
of error, etc., but ail such suits, etc., for causes , arising or acts done 
prier to such date (January 1, 1912), may be commenced and prosecuted 
withln the same tlme and with the same eflfect as If sald repeal or amend- 
ments had not been made. licld that, where an action for wronglul 
act accrued against a railroad company prlor to January 1, 1912, the 

•For other cases see same topic & § numeek in Dec. St Aux. Dlgs. 1907 to date, & Rep'r Indexes 
206 F.— 44 
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prior law, creating fédéral jurisdlction of actions Involving $2,000 ex- 
clusive of Interest and eosts, applied, though no action was brought un- 
til after tlie Judicial Code took effect. 

[Ed. Kote. — For other cases, see Courts, Cent. Dig. § SS9; Dec. Dig. 
§ 327.*] 

13. Removal of Causes (§ 88*) — Bond. 

The form of a bond, liowever, requlred to accompany a pétition to re- 
move, was goverued by tlie Judicial Code, declaring tliat the bond sliall 
be conditioned for the entering of a certain copy on the record in the 
fédéral court within 30 days of the flling of the pétition to remove, and 
a bond conditioned under the old law for the flling of sueh copy of the 
record by the first day of the followlng terni was insuflicient. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. §§ 184- 
ISS ; Dec. Dig. § 88.*] 

In Equity. Suit by the Missouri, Kansas & Texas Railway Com- 
pany against Laura Chappell and otliers to restrain défendants from 
further prosecuting a suit in the state court in which the parties were 
reversed. On demurrer to complaint. Sustained. 

At Law. Action by Laura Chappell against the Missouri, Kansas & 
Texas Railway Company, removed from the state court. On motions 
to amend a pétition for removal. Case remanded to state court. 

Clifford L. Jackson and M. D. Green, both of Muskogee, Okl, C. G. 
Hornor, of Guthrie, Okl, and John E. Du Mars, of Oklahoma City, 
Okl., for plaintifï. 

A. N. Munden and S. A. Horton, both of Oklahoma City, Okl, and 
Milton Brown, of Guthrie, Okl., for défendants. 

POPE, District Judge. The facts in the case are as follows : 
Laura Chappell, the plaintiff in case 1,074, on i\ugust 9, 1912, filed 
lier pétition against the Missouri, Kansas & Texas Railway Company 
in the district court of Oklahoma county, state of Oklahoma, alleging, 
among other things, "that she is a résident of Oklahoma county, state 
of Oklahoma." The pleadings show that on October 22, 1911, she 
purchased a first-class ticket over def endant's line from Guthrie, Okl., 
to Oklahoma City, Okl. JSie was accompanied by five children, as to 
two of whom the conductor demanded the payment of fare. Plaintifï 
offered to pay for one of thèse as being the only one over five years 
of âge, but the conductor refused to accept passage for the party upon 
such terms, and ordered her ofif the train at a station called Fallas. It 
is claimed that no one ofïered to help her olï the train, and that in 
alighting she sprained her ankle, misplacing the socket in some way, 
and that, being a stranger in the place, she found difficulty in securing 
accommodations, and was obliged to go a distance of more than a mile 
to secure shelter for the night for herself and her children, and was 
obliged to make a similar trip the next morning to the dépôt, from 
which fact and by reason of the inclemency of the weather she was 
subjected to exposure and contracted cold, and one of the children 
pneumonia. Upon returning to the train the following morning she 
was given passage upon the same terms which, it is alleged, were de- 
clined the day before. The allégation is that the conduct of so much 

'Kor other cases see same toplc & § nuubee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the train crew as participated in the matter was willful, malicious, 
and reckless. There is an allégation that she was caused humiliation, 
pain, and suffering, and permanent injury, by reason of the facts 
above set forth. 

The original pétition as filed claimed $1,900 actual damage and 
$1,000 exemplary damages, and thus a total of $2,900, for which judg- 
ment was asked. The summons issued on August 9, 1912, requiring 
the défendant company to answer on or before September 10, 1912. 
Service was made on August 12, 1912, and the summons returned 
served August 14, 1912. On September 9, 1912, and thus within the 
time provided for answer, the défendant company filed with the clerk 
of said court its pétition for removal, together with a bond. The bond 
bears an endorsement of approval by the clerk on September 9, 1912, 
the same day upon which it was filed. On September 7, 1912, a copy 
of the pétition for removal was served on plaintiff's counsel, together 
with a notice that it would be presented to the state court on Septem- 
ber 9, 1912. It is alleged that the pétition was presented on the date 
just named to the state judge, and taken under advisement by him un- 
til September 26, 1912. On September 26, 1912, plaintiff presented to 
the state judge a motion to reduce the claim to $1,950 by interlinea- 
tion. This motion was sustained by the court over the defendant's ex- 
ception, and the pétition amended so that the actual damages claimed 
were in the sum of $1,500, and the exemplary damages in the sum of 
$450, making the total of $1,950, above stated. Thereupon, and on the 
same day, September 26, 1912, the pétition for removal was taken up 
by the court and denied over defendant's exception. On September 
27, 1912, the case was further called by the state court, and the défend- 
ant adjudged in default. On October 1, 1912, the défendant filed in 
this court a transcript of the proceedings in the state court. On Oc- 
tober 12, 1912, the défendant appeared in the state court under protest 
and asked for an order setting aside the default, which motion was on 
the same day denied. 

Thereupon, on October 19, 1912, défendant brought its bill in equity 
in this court, being No. 1,084, alleging that plaintiff was threatening 
to proceed with the case in the state court, to restrain the plaintiff, 
Chappell, and her counsel, and the sheriff of Oklahoma county, state 
of Oklahoma, from proceeding further under case No. 1,074, being 
case No. 12,520 in the state court. Case No. 1,084 is pending at the 
présent time upon demurrer, and case 1,074 upon certain motions to 
amend the pétition for removal, to be presently considered. 

It is definitely settled by décisions of the Suprême Court of the 
United States in a long line of cases — latest of which is Madison Trac- 
tion Company V. St. Bernard Mining Co., 196 U. S. 239, 25 Sup. Ct. 
251, 49 L. Ed. 462, and among the clearest of which are Railroad v. 
Dunn, 122 U. S. 513, 7 Sup. Ct. 1262, 30 L. Ed. 1159, Cameron v. 
Hodges, 127 U. S. 322, 8 Sup. Ct. 1154, 32 L. Ed. 132, Crehore v. 
Railway Ce, 131 U. S. 240, 9 Sup. Ct. 692, 33 L. Ed. 144, and Powers 
v. Railway Co., 169 U. S. 92, 18 Sup. Ct. 264, 42 U Ed. 673— as fol- 
lows: , 
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[1] (1) That upon the filing of a pétition for removal in due time, 
with a proper bond, the case is in law removed, and the state court in 
vvhich it is pending loses jurisdiction to proceed further, and ail subsé- 
quent proceedings in that court will be void. 

[2] (2) After présentation of a sufficient pétition and bond, it is 
compétent for the District Court, by a procédure ancillary in its na- 
ture — without violating Revised Statutes, § 720 (U. S. Comp. St. 1901, 
p. 581), forbidding a fédéral court from enjoining proceedings in a 
State court' — to restrain the party against whom a cause bas been le- 
gally removed from taking further steps in the state court. 

[3] (3) If upon the face of the record, including the pétition for re- 
moval, a suit does not appear to be a removable one, then the state 
court is not bound to surrender its jurisdiction, and may proceed as if 
no application for removal had been made. 

[4] (4) If a suit entered upon the docket of a District Court as re- 
moved was never in law removed from the state court, no amendment 
of the record made in the fédéral court can affect the jurisdiction of 
the state court, or put the case rightfully on the docket of the fédéral 
court, and no amendment can be made in the fédéral court to show 
that the case was a proper one to bave been removed. 

[5] (5) If, however, sufficient grounds for removal are shown on 
the record as presented to the state court, including the pétition for 
removal, the latter may be amended in the fédéral court by showing 
more fully and distinctly the facts which support those grounds. 

[6] (6) There is no waiver of the right to removal by défendants 
making their défense in the state court, after that court has, over de- 
fendant's objection, declined to surrender jurisdiction in the case. 

[7] (7) In determining whether there is a case for removal, it is 
the duty of the state court to examine, not only the pétition for re- 
moval, but the rest of the record. 

Bearing thèse rules in mind, we come to the grounds of demurrer 
urged against the bill to restrain further proceedings in the state 
court. It is urged first against this injunction suit that it is in effect a 
suit to restrain proceedings in a state court, and thus precluded by Re- 
vised Statutes, § 720, forbidding a fédéral court from enjoining pro- 
ceedings in a state court. Paragraph (2) above, however, is conclu- 
sive as against this contention. See, also, Donovan v. Wells, Fargo & 
Co., 169 Fed. 363, 94 C. C. A. 609, 22 L. R. A. (N. S.) 1250. 

[8] It is further contended that this suit may not be maintained be- 
cause the amount involved is less than $3,000, the sum fixed by the 
Judicial Code as the minimum for jurisdictional purposes in cases of 
this character in this court. This contention would, of course, be 
forceful, were this an original and independent suit. Its functions, 
however, are purely ancillary, to wit, the protection of the jurisdiction 
of this court over the suit at law which the railroad company is at- 
tempting to remove into this court. Under such circumstances the 
amount is not controlling of the jurisdiction. If, as we shall presently 
consider, the suit sought to be removed involved the necessary juris- 
dictional sum, the présent suit in aid of the other is maintainable, not- 
with standing the fact that at the date of its filing the jurisdictional 
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àmount had been advanced to $3,000. The measure of the matter goes 
back to the original right; and if, under the law to be presently con- 
sidered, that right is within the jurisdiction of this court upon re- 
moval, the présent case, as ancillary thereto, is Hkewise within the ju- 
risdiction of the court. In such auxiliary proceedings it bas been held 
from a very early date that diversity of citizenship was not material. 
Freeman v. Howe, 24 How. 450, 16 L. Ed. 749 ; Dunlap v. Stetson, 
4 Mason, 349, Fed. Cas. No. 4,164. For similar reasons such a suit 
may be maintained without référence to the amount involved. White 
V. Éwing, 159 U. S. 36, 15 Sup. Gt. 1018, 40 L. Ed. 67; Brown v. 
Morgan (C. C.) 163 Fed. 395. 

[9] There is also the contention that a sufficient remedy is afforded 
the railroad company by proceedings at law in the state court, to wit, 
by the motion to vacate iîled by it, from the adverse ruling on which 
it has the right of appeal to the Suprême Court of the state. It is 
clear, however, upon the authorities above cited, that this is no answer 
to complainant's bill. It is a well-recognized rule, as we hâve seen, 
that litigants in the fédéral court are not relegated to the state tribu- 
nals for the assertion of a right to prosecute their suits upon removal 
to the fédéral court, but may, by the proper bill, enjoin litigants in such 
court from proceeding where a cause has been properly removed. The 
authorities above cited also dispose of the suggestion that the railroad 
company 's motion to vacate the default judgment in the state court was 
a waiver of this right of removal. 

The case therefore turns, after ail, upon whether or not there was 
filed in the state court on September 9, 1912, the proper pétition for 
removal and bond. If thèse v^ere in due form, the power of the state 
court ceased, its further proceedings in the case were of no effect, and 
a bill to restrain the plaintiff in that case from prosecuting it further 
is well brought. This brings us to the reasons which it is claimed 
caused the state court to proceed further with the cause, notwithstand- 
ing the previous filing of the pétition and bond for removal. It was 
asserted upon the argument, and is now reasserted as a ground for this 
demurrer, that the state court declined to entertain the removal pro- 
ceedings for the reasons, first, that the pétition for removal was not 
in due form ; second, because the necessary jurisdictional amount was 
not involved; and, third, because the bond tendered was not condi- 
tioned as required by law. 

If thèse positions taken by the state court were proper, then, of 
course, that court was justified in not surrendering jurisdiction, and 
the présent suit to enjoin those proceedings may not be maintained. 
This involves the considération of the several criticisms upon the re- 
moval proceedings. 

[10] It is urged that the pétition for removal does not contain a 
sufficient averment of diverse citizenship. The pétition in this respect 
is as f ollows (italics ours) : 

"Yoiir petltloner further states that in said cause there is a controversy 
between the plaintiff, Laura Chappell, who, as appears from her pétition, at 
the time of the coiumencement of said suit yra.s, and ever since has been, and 
now is, a citizen and résident of îlie Western district of the state of Oklahoma. 
and this défendant, who is a citizen and résident of another state, as fol- 
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lows, to wit: At the tîme of the fillng or Institution of this suit, and ever 
slnce, the défendant, Missouri. Kansas & Texas Railway Company, was and 
is a corporation, organized and existing under and by virtue of tlie laws ol' 
the State of Kansas, and that Ihere are no other parties to thls suit." 

It is contended that this averment is insufficient, in that it does not 
allège any facts, but states the mère allégation that the pétition showed 
certain facts. This view of the pétition, however, seems too restricted. 
It is, in my judgment, a clear allégation of the citizenship of the re- 
spective parties. True, there is the expression "as appears from her 
pétition," and true, a référence to the pétition simply shows an allé- 
gation of résidence at the date the pétition was originally filed in the 
state court. The référence to the pétition, therefore, is to that extent 
in support of the pétition for removal. That it does not fully sustain 
it does not detract from the direct assertion of the pétition for re- 
moval as to the citizenship of plaintiff. The référence to plaintiff's 
pétition is purely parenthetical, and does not destroy the légal effect 
of the rest of the pleading. If, however, it leads to some obscurity in 
the latter, it is a matter that may be corrected by amendment. 

[11] The tendency of récent décisions of the Suprême Court has 
been towards liberality in this direction, and where the amendment 
does not supply the necessary jurisdictional averment, but simply goes 
to make clear such averment already présent, the amendment will be 
entertained in the fédéral court; and this notwithstanding the fact 
that the state court, ignoring the pétition for removal thus f ramed, has 
proceeded even to final judgment. Powers v. Railway Co., 169 U. S. 
92, 18 Sup. Ct. 264, 42 h. Ed. 673. There is no légal obstacle, there- 
fore, to entertaining the motion of the railroad company made in the 
case sought to be removed. No. 1,074, to aniend its pétition for re- 
moval by striking out the words "as appears from her pétition." Kin- 
ney v. Columbia Savings & Loan Ass'n, 191 U. S. 78, 24 Sup. Ct. 30, 
48 L. Ed. 103, and cases cited. 

[12] It is further stated that the pétition for removal is defective, 
in that, âssuming $2,000 to be the sufficient jurisdictional amount, in 
the event that the cause of action arose prior to January 1, 1912 — a 
matter to be hereinafter considered — there is no allégation in the péti- 
tion for removal alleging that the cause of action did arise prior to the 
date last named. While it is true that this is not specifically stated in 
the pétition for removal, yet it appears from plaintiff's complaint, 
which, as above noted, déclares that the action arose by reason of cer- 
tain wfotigful acts of the défendant company on October 22, 1911; 
The matter of removal is to be determined, not by the pétition there- 
for alone, but also by the rest of the record. Gillespie v. Pocahontas 
Co. (C. C.) 162 Fed. 742; Kyle v. Chicago, etc., Ry. Co. (C. C.) 173 
Fed. 238. This is not denied a.s having been the law prior to the Ju- 
dicial Code, which went into effect January 1, 1912; but it is claimed 
that under section 28 of the Code there is a requirement not previ- 
ously existing that the pétition for removal shall be "duly verified." 
It is argued that, since the pétition must now be under oath, it cannot 
be aided by the rest of the record, which is not under oath. 

I do not concur in this view. Even assuming the Judicial Code to be 
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applicable to causes arising prior to January 1, 1912, in the matter o£ 
the form of the pétition for removal, still, so applied, the new require- 
ment of vérification does net dispense with the rule settled by contin- 
uons décisions of the Suprême Court of the United States, some of 
which are above cited, to the effect that in aid of the pétition for re- 
moval the rest of the record may be consulted. This rule proceeds 
upon the idea that whatever in the record estops the party seeking to 
remand from claiming the contrary is equally reliable upon the ques- 
tion of removal as the pétition for removal itself. Carr v. Fife, 156 
U. S. 494, 15 Sup. Ct. 427, 39 L. Ed. 508. Applying this to the prés- 
ent case, certainly the récitals in the complaint filed by the plaintiff 
Chappell are as strong évidence against her on the question of removal 
as if such récitals had been embodied under oath in defendant's péti- 
tion for removal. Since plaintifï's complaint sets forth that the cause 
of action arose prior to January 1, 1912, and since this complaint is 
a part of the record upon which the state court proceeded, it follows 
that that jurisdictional fact was sufficiently established for purposes 
connected with the removal, notwithstanding the pétition for removal 
did not contain it. The motion of the défendant railroad company to 
amend its pétition for removal by setting up this averment omitted 
from the pétition would, therefore, while unnecessary, seem to be al- 
lowable, since the most that could be claimed on the subject of its be- 
ing necessary is that it would not import a jurisdictional fact into the 
record, but simply make perfectly clear what, to say the most, is not 
f ully stated already. 

It is said, however, that the record as presented to the state court 
did not justify removal, for the reason that, even assuming $2,000 to 
be a sufficient jurisdictional amount by reason of the cause of action 
having arisen prior to January 1, 1912, the record fails to show $2,000 
involved. There is a direct averment in the pétition for removal that 
more than $2,000 is involved, but it is claimed that this is overcome 
by an examination of plaintifï's complaint itself. An examination of 
plaintifï's complaint in its original form, it is said, does not show a 
suit for over $2,000 for the reason that the $1,000 mentioned as ex- 
emplary damages is, it is urged, set forth only in the prayer to the 
complaint, and, the prayer being no part of the complaint, the latter 
must be viewed as if no exemplary damages were asked. -The com- 
plaint, however, as has been above outlined, contains an express allé- 
gation that the acts of the conductor and auditor of the train were 
reckless, willful and malicious, and also allèges that plaintiff "is enti- 
tled to receive and recover exemplary damages in this action in the 
sum of $1,000." This would seem to be a sufficient averment of ex- 
emplary damages as a matter of recovery, so as to place the case be- 
yond the rule that the prayer is no part of the complaint. 

It is said, however, that even if exemplary damages be deemed al- 
leged and prayed for, such allégations are insufficient and subject to 
demurrer, and that, therefore, this item in the complaint, unauthorized 
by law, does not make up the jurisdictional amount, but leaves the 
complaint standing upon the sum of $1,900, originally claimed as ac- 
tual damages. A comparison of the allégations of the complaint with 
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the gênerai current of authority, and with the statement of tlie Okla- 
honia law on the subject of exemplary damages as contained in Atchi- 
son Co. V. Chamberlain, 4 Okl. 542, 46 Pac. 499, shows, however, a 
case for exemplary damages. This latter observation is upon the as- 
sumption that it is open for a complainant, claiming exemplary dam- 
ages in the state court, to state upon the issue of removal that such 
claim is uiiauthorized by law. The case upon this point would seem 
to be within the observation of Judge Lurton in Hayward v. Nord- 
berg Mfg. Co., 85 Fed. 4, 29 C. C. A. 438, wbere he says : 

"The case is not oiie of colorably eiilarsins a demaud for the r-iirpose of 
glving jurisdietion to the courts of the United States, for the plaiiitiff eoiild 
not liave entertained any sucli purpose." 

Plaintifif occupies an anomalous position in asserting exemplary dam- 
ages in the state court, and yet at the same moment seeking to avoid 
the efïect of such assertion upon the question of removal by the state- 
ment that such exemplary damages so sought are not recoverable. 
The usual course in judicial procédure is for an attack upon one's 
pleading and claim to come from the opposite party, not from the par- 
ty himself. Henderson v. Cabeli (C. C.) 43 Fed. 257; Johnson v. 
Computing Scale Co. (C. C.) 139 Fed. 339. 

It is also said that, notwithstanding ail the foregoing, the complaint, 
as passed on by the state court, did not, even inclu,ding exemplary' 
damages, claim as much as $2,000, for the reason that upon Septem- 
ber 26, 1912, and thus after the pétition for removal had been filed, 
but apparently before it had been taken up by the court, an amend- 
ment was allowed reducing the amount claimed to $1,950. Of course, 
however, this amendment could not affect the right of removal. This 
was to be judged by the allégations as they stood upon the nling of 
the pétition and bond. If thèse latter were sufficient, it was the duty 
of the court under the express terms of the statute to proceed no fur- 
ther. It could not defeat the statute by an after-allowed amendment. 

This brings us to the controlling question aiïecting the pétition for 
removal, which is whether, even if, as we hâve held, the record showed 
a claim for over $2,000, upon the requisite diversity of citizenship, 
upon a cause of action arising prior to January 1, 1912, such circum- 
stances justified a removal in September, 1912. The plaintiff Chap- 
pell contends that the Judicial Code, which went into efïect January 
1, 1912, increased the amount necessary to an original suit, and thus 
nece,ssary to removal, to $3,000. The railroad company contends that 
the Code is without effect as to causes of action arising prior to Jan- 
uary 1, 1912. By section 291 of the Judicial Code it is provided that: 

"Wherever, in any law not embraced within this act, any référence is 
niade to, or any power or duty is conferred or iniposed upon, the Circuit 
Courts, such référence shall, upon tlie taking effect of this act, lie lîeenied 
and held to refer to, and to eonfer such power and impose such duty upon, 
the District Courts." 

The effect of this last section is to transfer to the District Court ail 
powers possessed by the Circuit Courts, and among such was the pow- 
er to deal with the présent cause of action, which, accruing prior to 
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January 1, 1912, the date on which the Judicial Code went into effect, 
could hâve been brought in the Circuit Court of the United States. 
Section 299 of the Judicial Code is as follows : 

"The repeal of existiug laws, or the amendnients thereof. embraced in this 
act, shall iiot affect any act doue, or aiiy right accruing or acerued, or any 
suit or proceeding, Including those pending on writ of evror, appeal, cer- 
tificate, or writ of certiorari, in any appellate court referred to or included 
within, the provisions of this act, pending at the time of tlie (aking effect of 
this act, but ail snch suits and proceedings, and snits and proceedings for 
causes arising or acts donc prier to such date, niay be comnienced aud prose- 
cuted within the same time, and with the saine effect, as if said repeal or 
amendnients had not been niade." 

The section just quoted provides, it will be noted, that the Code 
shall not "affect * * * any right accruing or acerued," and fur- 
ther provides that "suits and proceedings for causes arising, or acts 
donc, prior to such date" — i. e., of the taking effect of the act — may 
be commenced and prosecuted "within the same time, and with the 
same effect,'' as if the Code had not been passed. Is removal a right 
protected by this saving section, and one which, by its terms, is not 
to be affected by the enactment of the Code? Certainly the right to 
remove is valuable. While not inhering in the original cause of ac- 
tion, it is yet a highly important privilège connected with the procé- 
dure. It is not a vested or constitutional right. It may be taken away 
by législative act. Equally by législative act it may be retained. But 
was not the language of section 299 designed to that very end ? That 
section says that rights and suits to protect such rights shall be pros- 
ecuted "with hke effect" as if the Code had not passed. Does not this 
protect removals as an incident to the prosecution of such suits ? It 
would so seem. A more definite indication of the will of Congress at 
least is necessary to lead to tlie view that Congress intended to de- 
prive litigants of the privilège of removal given them as to causes of 
action existing prior to the taking effect of the Judicial Code. 

The expressions in Washington Home for Incurables v. American 
Security & Trust Co., 224 U. S. 486, 32 Sup. Ct. 554, 56 L. Ed. 854, 
in deaHng with the question of appeals in the District of Columbia, 
cited for plaintiff. are not so clearly in point as to lead to a conclu- 
sion other than that hère reached. On the other hand, the uniform 
opinion of other District Courts, upon what impress me as sufficient 
premises, has been to the effect that the provision contained in section 
299 was sufficiently broad to préserve the privilège of removal as to 
causes of action arising prior to the taking effect of the Code. In Dal- 
lyn V. Brady (D. C.) 197 Fed. 494, it was held by Judge Witmer that 
section 299 had the effect to permit a party to institute an action in the 
District Court after January 1, 1912, where the right of action in the 
Circuit Court arose and was complète prior to that date, and where 
the amount was between $2,000 and $3,000. Likewise Tudge You-' 
mans, in Taylor v. Midland Valley R. R. Co. (D. C.) 197 Fed. 323, held 
that the phrase "with the same effect," as used in section 299 of the 
Judicial Code, meant "with the same resuit or with the same consé- 
quences," and that thereunder it was the intention of Congress to leave 
a cause of action arising prior to January 1, 1912, subject to the same 
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ruies and procédure to which it would hâve been subject if the law 
had not been changed, and as a resuit a motion to remand was denied 
upon a suit involving $2,900, where the cause of action arose on the 
14th of November, 1911, and the suit was brought on the 25th of Jan- 
uary_, 1912. In the latter case Judge Youmans notes and distinguishes 
the case of Washington Home for Incurables v. American Security 
& Trust Co., supra. In Lincoln v. Robinson (D. C.) 194 Fed. 571, 
Judge Haie, sitting in the District Court for the District of Maine, 
held that a suit properly removed to the Circuit Court before the Code 
took efïect should not, in view of section 299, be remanded on motion 
made in the District Court after it took efïect because it involved less 
than $3,000. In United States v. New Departure Mfg. Co. (D. C.) 
195 ted. 778, it was held by Judge Hazel, in the District Court for 
New York, that section 299 protected inquiries pending before a 
grand jury on January 1, 1912, and in which an indictment was not 
found until after that date. The concurrence of ail this judicial opin- 
ion is to the resuit that as to a cause of action accruing before Jan- 
uary 1, 1912, the right of removal exists notwithstanding the amount 
involved may not be $3,000. With the reasoning of thèse cases, so far 
as they tend to this resuit, I concur, and the showing. therefore, made 
to the State court as to the jurisdictional questions, including that of 
amount, made a removable cause. 

[13] It only remains to détermine whether the view of the state 
court as to the form of the removal bond was correct. The old pro- 
cédure was to the efïect that the bond should be for the filing of the 
record in the fédéral court by the first day of the following term. 
The provision of the new Code is that the bond shall be for the enter- 
ing of a certified copy of the record in the fédéral court within 30 
days from the date of filing of the pétition for removal. The bond in 
this case, pursuing the old statute, provided for a filing by the first 
day of the following term, and not within 30 days. Was this a com- 
pliance with the law? Manifestly it was not a compliance with the 
terms of the Code, and if thèse ternis control the bond was not in 
proper form. It is answered by défendant to this suggestion, rely- 
ing upon the line of authorities la.st above mentioned, that the provi- 
sions of the Code as to the form of the bond had no application to a 
cause of action such as this arising prior to January 1, 1912. I am of 
opinion, however, that this carries too far the réservation contained in 
section 299 in behalf of accrued rights. The form of the bond went 
to a matter of mère technical procédure. It was a matter of consid- 
érable conséquence to a litigant whether his right to sue upon a cause 
of action arising prior to the Code was preserved in the fédéral courts, 
and whether the right of removal upon such cause of action was pre- 
served ; and it is to be assumed, as above pointed out, that Congress, 
in using the langua'ge of section 299, had this, among other rights, in 
view for préservation. It cannot be assumed, however, that in pre- 
serving rights arising prior to the Code it was the intention of Con- 
gress to continue in efïect statutes regulating purely the matters of 
détail connected with either the trial of cases or the accomplishment 
of a removal. 
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If it be conceived that Congress intended that the old form of bond 
should continue simply because a cause of action arose prior to Jan- 
uary 1, 1912, then in ail other respects in which pre-existing law is 
modified by the Code is the latter to be held inapplicable to such ac- 
tions, no matter how remote thèse may be from the substantive rights 
of the parties. This would inipress me as leading to great confusion, 
and as being entirely beyond what Congress intended. It would seem 
a strained construction of the Code to hold that it resulted in two lines 
of court procédure — one for cases arising prior, and the other for 
cases subséquent, to January 1, 1912. It is true that in Henry v. Har- 
ris (D. C.) 191 P'ed. 868, it was held that section 21 of the Code, dis- 
cjuahfying judges for préjudice, a provision originating with the Code, 
bas no apphcation to causes arising prior to January 1, 1912. That 
also seems to liave been the view in Ex parte N. K. Fairbank Com- 
pany (D. C.) 194 Fed. 978. It is also true that this view of section 21 
would lead to a similar view as to section 29, regulating the form of 
the bond, for each section is remédiai. If this be the necessary resuit 
of the logic adopted in thèse cases last mentioned, I find it impossible 
to follow them. Since the bond as filed in the state court was not 
proper in form, it did not arrest the jurisdiction of that court and 
does not now arrest it. Austin v. Gagan (C. C.) 39 Fed. 626, 5 L. R. 
A. 476; Clark v. Guy (C. C.) 114 Fed. 783 ; Alexandria Bank v. Bâtes 
Company, 160 Fed. 839, 87 C. C. A. 643. 

Reliance is placed by the défendant railroad upon Chase v. Erhardt 
(D. C.) 198 Fed. 305, as establishing a différent rule. In that case, as 
in a number of others which might be cited — among them Deford Co. 
v. Mehaffy (C. C.) 13 Fed. 481, and Harris v. Delaware Co. (C. C.) 
18 Fed. 833— there was a motion to remand for a defective bond, and 
against this motion was a counter motion to be allowed to file a good 
bond to supply the defect. The court held in thèse cases that the 
form of the bond was not a jurisdictional matter, but one of procédure, 
and declined to remand, but upon terms that a proper bond be filed 
within a stated time. Hère, however, the question is not one of amend- 
ment, nor whether another bond may be filed ; that is not asked hère, 
nor was it asked of the state court. The railroad stood there, as it 
stands hère, upon the bond originally tendered. The présent question 
is whether the state court upon the bond tendered was called upon "to 
proceed no further." The correct answer in my judgment to this is 
in the négative. 

It follows, therefore, that the suit as brought in the state court con- 
tinued there, notwithstanding the attempted removal, because of the 
absence of the statutory bond. It follows that the state court acted 
within its powers in proceeding to award a default judgment. It re- 
sults that this court cannot properly arrest by injunction the action of 
the parties in pursuing their remédies in the state court. The demur- 
rer to the bill must accordingly be sustained, and an order will be en- 
lered for its dismissal. 

Under this view of the matter case No. 1,074, in which the removal 
bas been attempted, has been improperly docketed. It is unnecessary. 
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therefore, to pass upon the motions to amend the pétition for removal, 
which motions, as we hâve above seen, would otherwise be permissible. 
An order will be entered remanding the cause. 



UNITED STATJOS v. IIUFF. 
(District Coiu-t, S. D. Georgla, W. D. Maj-, 1913.) 

1. CONTEMPT (iî ;i*) XaTURE AND FORM OF REMEDY — CONVERSION OF CiVIL 

INTO Criminal Pboceeding. 

A contenipt proeeedlug, althongh instituted in civil form by an order 
marte in a penrtiiig suit directlng tlie issuance of an attachment to bring 
tlie défendant into court, uiay lie converted into a criminal proceeding 
by tlie intervention of tlie United States and tlie flling of a motion uskiiig 
to be made plaliitifC therein. 

|Ed. Note. — For other cases, see Contenipt, Cent. I)ig. § 4 ; Dec. Dig. 
§ 3.*] 

2. CoNTEMPT (§ 38*) — Défenses — Plea of Former Jeopardt. 

The overruling of a demurrer flled by a défendant cited for contenipt, 
and tlie continuance of the cause for trial on tlie nierits before another 
judge, will uot supi)ort a plea of former .ieopai'dy, when by the substitu- 
tion of the United States as plaintiff the cause Is converted into a crim- 
inal proceeding. 

[Ed. Note. — For other cases, see Contenipt, Cent. Dig. §§ 117-121 ; Dec. 
Dlg. § 38.*] 

3. CONTEMPT (§ 58*) — DeNIAL UNDER OATII in ANSWER — COXCLUSIVKNESS. 

The comnion-law rule that one chargea witli contenipt may purge liini- 
self, and be entitled to a discharge, by the flling of a sworn answer de- 
nying the contenipt, is iiot reeognized by the fédéral courts, which leave 
the Question to be determined by the proofs on the hearing. 

lEd. Note. — For other cases, see Contenipt, Cent. Dig. S§ 1G9-175; Dec. 
Dig. § 58.*] 

4. Co.\TEMPT (§ 6*) — Power of Fedebal Courts to I^unish — Construction of 

Statutk — "Misbeiiavior So Neab tjib Court as to Obstruct Admin- 
istration of Justice." 

In the provision of Rev. St. § 725 (II. S. Comp. St. 1901, p. 583), and 
Judicial Code (Act March 3, 1911, c. 231) § 2C8. 30 Stat. 1163 (U. S. Comp. 
St. Supp. 1911, p. 237), limitiiig the power of fédéral courts to punish for 
contenipt to "misbehavior in the présence of the court, or so near tliereto 
as to obstruct the, administration of justice," the second clause is not 
restricted in meaning to acts committed so near in point of distance to 
the place of holding court as to be obstructlve to orderly procédure, 
which are covered by the preceding clause as coiistrued by the Su- 
prême Court, but applies to ail acts of misbehavior wliose iiatural tend- 
ency and effect are to interfère wlth the administration of justice, wher- 
ever the acts may be committed. 

[Ed. Note. — For other cases, see Contenipt, Cent. Dig. §§ 6, 9, 10, 13; 
Dec. Dig. § 6.*] 

5. Contempt (§ 2*) — AcTs Constituting Contempt — Letters to Judge Ee- 

L.ATING TO PeNDINQ SUIT. 

Défendant wrote and sent letters to a fédéral judge, which were de- 
livered to him in a room of his résidence wliere he fre<iuently heard iiiat- 
ters in chambers, although it was not beiiig so used at the tiiue. The 
letters related to a pending suit, to which défendant was a party, aud 
in which the judge was still required to take judicial action substantially 
affecting defendant's interest. Much of the letters was devoted to per- 

'For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sonal abuse of the judge, either generally or because of hls past actions 
in the suit, and they also contained références relatlng to action to be 
taken in the future, with implied threats in case such action did not con- 
form to defendant's views. Helû, that they should be construed in ac- 
cordance with the natural meaning of the language used, ratlier than de- 
fendant's actual intention as testifled to subsequently, tliat they were 
calculated to influence the action of the .iudge in the suit and to ob- 
struct the administration of justice, and constituted a "contempt" punish- 
able by the court, under Judicial Code (Act March 3, 1911, c. 231) § 268, 
36 Stat. 1163 (U. S. Comp. St. Supp. 1911, p. 237). 

[Ed. Note. — For other cases, see Contempt, Cent. Dig. §§ 1-3, 5, 7, 8; 
Dec. Dig. § 2.* 

For other définitions, see Words and Phrases, vol. 2, pp. 1489-1492 1 
vol. 8, p. 7614.] 

Proceeding for contempt by the United States against W. A. Huff. 
Défendant adjudged in contempt. 

O. D. Street, of Gimtersville, Ga., and Arthur H. Codington, of 
Maçon, Ga., for plaintiff. 
T. S. Felder, of Atlanta, Ga., for défendant. 

GRUBB, District Judge. This matter arose out of an attachment 
issued by the District Court for the Southern District of Georgia 
against the défendant, W. A. Huff, upon an order of the court charge 
ing the défendant with contempt in having written and deHvered to 
the District Judge for the Southern District of Georgia two letters. 
which were filed by direction of the judge as part of the record of a 
cause in equity in which the défendant in this proceeding was one 
of the défendants, and certain of his creditors were plaintiffs, which 
was entitled on the docket of the District Court, to which it had been 
transferred from the Circuit Court, Wm. A. Bidwell et al. v. W. A. 
Huff et al. The letters were written and delivered during the pend- 
ency of the equity cause. The order of the court in the equity cause, 
upon which the attachment was issued, recited certain facts attending 
the delivery of the letters, quoted from their contents, and directed 
the issuance of the attachment and of a rule to be served upon the 
défendant directing him to show cause why he should not be punished 
for contempt because of the writing of the letters. The défendant 
appeared in response to the rule, and by his counsel demurred to 
the proceedings. The District Judge for the Southern District of 
Georgia overruled the demurrer and required the défendant to an- 
swer the rule. The défendant thereupon filed his answer to the rule. 
and the District Judge then stated that he would call in another judge 
to try the cause on its merits, and continued the cause for that pur- 
pose. Another District Judge was designated to sit in the cause, and 
upon the calling of the case for trial before him the United States 
intervened, through its law officers, and filed a motion in the proceed- 
ing in the name of the United States, asking the punishment of the 
défendant for the alleged contempt. The proceeding was thereupon 
tried upon this motion, in the name of the United States as plaintiff, 
as a criminal proceeding, and conducted thereafter as a separate cause 

•For other cases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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from the original creditors' bill, in which the contempt proceeding 
had its inception. 

[ 1 ] The défendant moved to dismiss the proceeding because it was 
entitled in the equity cause, and was a branch of it, and. there fore 
a civil and not a criminal proceeding in form, while thç relief asked 
was entirely punitive in nature. It was conceded upon the hearing 
that the proceeding was criminal and not civil in fact (Gompers v. 
Buck Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 L. Ed. 
797, 34 L. R. A. [N. S.] 874), and should be so in form._ The con- 
tention of the government was that it was made criminal in form by 
the intervention of the United States as plaintiff, and the filing of 
the motion, and that this cured the impropriety, if any existed, in 
the form the proceeding originally took. The order of the District 
Judge, by which the proceeding was instituted, was no more than an 
order for the issuance of the process by which the défendant was 
brought into court to answer for the alleged contempt, and served 
its purpose when the défendant appeared for that purpose: It might 
bave been more regular to hâve docketed the proceeding separately 
from the equity cause, and on the criminal side of the docket. The 
ultimate character of the proceeding was not determined beyond recall 
by the form of the order directing the process to issue. When the 
United States became the plaintifï, and filed a pleading appropriate 
to make the proceeding a criminal cause, and it was conducted as such 
thereafter during the entire hearing, the rights of the défendant were 
fully protected, and be was fully informed by the government's inter- 
vention and motion that he was being called upon to answer a criminal 
contempt; and the motion in itself, and by its référence to the orig- 
inal order, fully informed him of the nature of the accusation, which 
was the basis of the proceeding. The motion to dismiss is therefore 
overruled. 

[2] The défendant also filed a plea of former jeopardy, based upon 
the conceded facts that upon the appearance of the défendant in an- 
swer to the attachment a hearing was had, upon a demurrer to the 
proceeding interposed by the défendant, and upon its being overruled 
the défendant was required to put in bis answer to the ru1e, after 
which the cause was continued. Jeopardy does not arise until a tri- 
bunal bas been duly organized compétent to try défendant upon the 
merits, and a trial on the merits is entered upon. A hearing of a 
demurrer to the indictment of itself is insufficient, as is the arraign- 
ment and plea of the défendant. It requires in addition at least the 
impaneling and swearing of the jury. In this proceeding ibère was 
a hearing upon the law only, and what was équivalent to the arraign- 
ment and plea of the défendant, and no more. The trial was to 
be a non jury one. No witnesses were sworn, and no trial on the 
facts entered upon, and the minute entry shows that no trial upon 
the facts was contemplated at that time ; the District Judge reciting 
that he intended to call in another District Judge to try the case on the 
merits. Jeopardy cannot be predicated on such a record, and the plea 
is insufficient. 
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[3] The défendant then filed a sworn answer adniitting the author- 
ship and delivery oi the letters, the basis of the proceeding, but de- 
nying the intent to commit a contempt, and asked to be discharged 
from the rule, upon the ground that he was purged, by his sworn 
déniai, of the contempt. The fédéral courts do not recognize the com- 
mon-law rule of purgation, and leave the question of the commission 
of the contempt to be determined by the proof adduced upon the hear- 
ing. The defendant's application to be discharged on his sworn an- 
swer is denied. In re Savin, Petitioner, 131 U. S. 267-279, 9 Sup. 
Ct. 699, 33 L. Ed. 150; U. S. v. Shipp, 203 U. S. 563-575, 27 Sup. 
Ct. 165, 51 L. Ed. 319, 8 Ann. Cas. 265; United States v. Anonvmous 
(C. C.) 21 Fed. 761-767; Kirk v. U. S., 192 Fed. 273-279, 112 C. 
C. A. 531. 

This brings the case to the merits. It was conceded in argument 
that the letters, the delivery of which to the District Judge consti- 
tuted the alleged contempt, would, if delivered to the judge in open 
court, hâve been sufficient in their nature to place the défendant in 
contempt. The letters were not, however, delivered to the District 
Judge in open court, but at his house, and at a time when it is not 
shown that court was being held there, though the évidence tends 
to show that it was customary for the District Judge to hear matters 
in chambers in the room of his dwelling in which delivery of the let- 
ters may be inferred from the évidence to hâve occurred. The in- 
quiry, then, is whether the delivery of letters, concededly so improper 
in the nature of their contents as to constitute contempt in other re- 
spects, when delivered to the judge at his home and at a time when 
he was not engaged in holding court, can be said to be contempt of 
the court over which the judge presided. 

Under the Judiciary Act of 1789 the fédéral courts were vested 
with power "to punish by fine or imprisonment, at the discrétion of 
said court, ail contempts of authority." Congress did not define what 
acts constituted contempts, but left this, as well as the amount of 
punishment, to the judicial discrétion of the courts. Prior to 1831 
the judges in several cases had punished criticisms of themselves or 
their décisions, published in the press, as contempts of their author- 
ity, and to such an extent had this action been considered a usurpa- 
tion by the public that impeachments had been instituted on account 
of such acts against several of the judges. The impeachments failed. 
but resulted in the passage of the act of March 2, 1831, by Congress, 
which limited the acts for which the courts might thereafter punish 
for contempts of their authority to defined classes, viz. : (1) Mis- 
behavior in the présence of the court, or so near thereto as to obstruct 
the administration of justice; (2) misbehavior of any of the officers 
of the courts in their officiai transactions; and (3) disobedience or 
résistance of the orders of the court by any officer, juror, witness, 
party, or other person. Section 1, Act March 2, 1831, 4 Statutes at 
Large, 487; Revised Statutes, § 725 (U. S. Comp. St. 1901, p. 583); 
Judicial Code, § 268. 

The acts relied upon by the government in this case bring it, if 
they constitute contempt at ail, within the first subdivision, and no 
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other. They are not disobedience of the court's orders or misbehavior 
of its officers. If contempt, it must be because they constitute mis- 
behavior, either (1) in the court's présence, or (2) so near to the court's 
présence as to obstruct the administration of justice. The letters 
having been dehvered to the judge while the court was recessed and 
not in the courtroom, but in a room of the judge's dwelHng, vvhich 
was at most but occasionally used for the purpose of a courtroom, and 
was not being so used upon the occasion of the deHvery of the letters, 
and which was at a remote distance from the courtroom, it cannot 
be said that the acts rehed upon as constituting the contempt — i. e., 
the deHvery of the letters — occurred in the présence of the court. 
The présence of the court is limited, as to place, either to the room 
in which the sitting is being held or the building of which the room 
is a part, and the vicinity so near it as to be within the range of 
vision and hearing, and as to time to occasions when the court is in 
session, or is about to sit, or has just arisen. Giving to "the prés- 
ence of the court" its widest latitude, it is clear that the facts of this 
case do not présent a case within its true meaning. 

[4] It remains to be determined whether the delivery of the letters 
by défendant constitutes a contempt of the authority of the court 
committed so near to its présence as to obstruct the administration 
of justice. The meaning assigned the last clause of the first subdivi- 
sion by the defendant's contention, is so near in point of distance to 
the place of holding court as that the acts of misbehavior can reach 
and disturb the physical sensés of those concerned in holding the court 
and obstruct thereby the due administration of justice. On the other 
hand, the government emphasizes the quality of the act as to its being 
obstructive of the administration of justice, vvithout regarding the 
place of its commission as important, except as it may refiect upon 
the existence of this quality. The solution of this case dépends largely 
upon which is the correct construction of the statute. 

The nature of the abuse which the restrictive statute was intended 
to correct throws light upon its proper construction. Prior to its 
enactment, as stated, fédéral judges had inflicted punishment for con- 
tempt based upon improper criticisms of their conduct and décisions, 
published after the cases had been finally determined. This had been 
resented, and the judges had been impeached therefor. The impeach- 
ments had failed because under the Judiciary Act the judges were 
clothed with discrétion to décide what constituted contempts of their 
authority. This was the mischief which Congress intended to rem- 
edy by the act restricting contempts to defined classes. Congress was 
evidently of the opinion that the subjecting of judges to criticism 
in the press, if it did not obstruct the administration of justice, was 
of advantage to the judges, and that the citizen should not be pun- 
ished therefor. The limitation to this was that (1) the criticism should 
not be administered in the présence of the court, and (2) that its tend- 
ency should not be obstructive of the due administration of justice. 
The judge was deprived by the act of ail immunity from outside 
îriticism which affected him only as an individual. The court and 
the judge, as an arm of it, was still carefully protected by the act 
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from ail criticism that interfered with or obstructed the proper ad- 
ministration of justice by it. On the one hand, Congress determined 
that criticism of a judge that related to no litigation in his court, or 
such as related only to such litigation as had been finally disposed of, 
was not so directly obstructive of the administration of justice as to 
form properly the subject of a charge of contempt. C)n the other 
hand, Congress determined that the expression of criticism of the 
judge or of his décisions in the présence of the court and during its 
sessions was misbehavior in itself, though in its nature not otherwise 
directly obstructive of the due administration of justice, since it was 
in its tendency destructive of the order necessary to enable the court 
to accomplish its business. 

Congress also recognized that there might be acts of misbehavior 
directly obstructive to the proper administration of justice, but which 
were not committed in the présence of the court, and it was to provide 
for this class that the second clause of the first subdivision was placed 
in the act. "So near the présence of the court as to obstruct the ad- 
ministration of justice" applies to ail acts of misbehavior whose nat- 
ural tendency and efïect is to interfère with the administration of jus- 
tice, wherever the acts may be committed. The test of the requisite 
nearness is made by Congress to dépend upon the efïect of the act up- 
on the administration of justice. If obstructive of it in fact, it will be 
held to hâve been committed near enough the présence of the court to 
corne within the meaning of the act. The locality is important only as 
reflecting upon whether the misbehavior is or is not obstructive. Crit- 
icism or abuse of the judge, though administered to him out of the 
présence of the court, if obstructive of the administration of justice, 
may, like other acts of misbehavior, be contempt of the court's author- 
ity. If relating to litigation pending before him, and intended or cal- 
culated to influence his action or décision with référence to it, they 
are clearly obstructive of the due administration of justice, and so 
are committed near enough the présence of the court to obstruct jus- 
tice within the meaning of the statute. 

The act has been given this construction by the weight of authority 
in the fédéral courts. In the case of Savin, Petitioner, 131 U. S. 267, 
9 Sup. Ct. 699, 33 L. Ed. 150, appellant and contemnor approached a 
witness in the witness room adjoining the courtroom, with the intent 
to corruptly deter him from testifying on behalf of the government. 
This was held to be a contempt committed in the court's présence, 
though it happened out of the courtroom and not within the hearing 
or vision of it. If the words "so near the présence of the court as to 
obstruct the administration of justice" be accorded no broader meaning 
than that given them by défendant in this case, then it is clear their 
présence in the act is meaningless and futile, since that meaning is 
held by the Suprême Court in the Savin Case to be already included 
within the preceding words of the act, "in the présence of the court," 
and it ought not to be presumed that Congress intended the former 
words to hâve no added significance, or that it used them without pur- 
pose. If they hâve an added significance, it must be that they include 
ali acts of misbehavior calculated to obstruct the administration of 
206 F.— 45 
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justice, even though they may be committed out of the présence of 
the court and regardless of the place of their commission. In the Sa- 
vin Case the Suprême Court declined to expressly décide whether the 
words "so near thereto as to obstruct the administration of justice" 
referred "only to cases of misbehavior outside of the courtroom, or 
in the vicinity of the court building, causing such open and violent dis- 
turbance of the quiet and order of the court while in sesson as to ac- 
tually interrupt the transaction of its business," because it construed 
the acts of the appellant as having been committed in the présence of 
the court, which rendered a décision of the other question unnecessary. 
The implication, however, from what they did décide, is persuasive 
of their opinion with regard to what was left undecided. The same 
question was also left undecided in the case of Cuddy, Petitioner, 131 
U. S. 280, 9 Sup. Ct. 703, 33 L. Ed. 154, and has not been decided 
by that court in any more récent case, unless inferentially in the case 
of U. S. V. Shipp, 203 U. S. 563, 27 Sup. Ct. 165, 51 L,. Ed. 319, 8 
Ann. Cas. 265. 

In the case of U. S. v. Anonymous (C. C.) 21 Fed. 761, it was held 
to be a contempt, within the meaning of section 725, to use violent and 
abusive language to an examiner of the court after he had left his 
office and was upon the street. In that case the court cited many in- 
stances of acts held to hâve been contempts, though committed out of 
the présence of the court, and said with référence to the efifect of the 
restrictive act of 1831 on the power of fédéral courts to punish for 
contempts : 

"The next contention of the respondent is that our Act of Congress of 
March 2, 1831, c. 99 (4 St. at Large, 487; Rev. St. § 725), has deprived the 
court of the power to punish for such contempts as that alleged against him. 
It Is generally understood that the object of that statute, whlch has been 
substantially enacted in Tennessee (Code 1858, § 4106) and other states, was 
to enlarge the liberty of criticism by the press and others by curtailing the 
power to punish adverse comments upon the courts, their offieers, and pro- 
ceedings, as contempts which tend to Impair respect for the tribunal, and 
tliereby obstruct the administration of justice. * • • I do not flnd it 
uecessary to go into the distinctions between direct and constructive con- 
tempts, which are so unsatisfactory to ail who study this subject. There is 
always a struggle to relegate every contempt to the odious category of con- 
structive contempts, in order to take shelter under thèse restrictive statutes. 
But I may say that in my judgment the courts vvill flnd that the Législature 
has not taken away any valuable power, when thèse statutes are properly 
understood. Notwithstanding the seemingly formidable array of authority, 
it may be that, after ail, it is a mistake to say that ail contempts not com 
mitted in the présence of the court are constructive only. The mère place 
of the occurrence may not be an absolute test of that question, and It may 
dépend on the character of the particular conduet in other respects, besides 
the place where it happens. To print hostile comments on the court, Its of- 
fieers, or proceedings, as in cases where the question generally arises, or to 
ride one's horse into the tavern where the judge sleeps, as in Com. v. Stuart, 
4 Va. 320, may be only constructively a contempt, as It very indirectly ob- 
structs the course of justice, if at ail ; but where it takes the form of an 
assault upon an offlcer, as when he was beaten and made to eat the process 
aad its seal, as in Williams v. Johns, 2 Dick. 477 (s. c, 1 Mer. 302, note d), 
the impediment to the efficient administration of justice may be quite as di- 
rect In its opération to that end, happen where it may, as if the party had 
ridden his horse to the bar of the court and dragged the judge from the 
hench to beat him. Com. v. Dandrldge, 4 Va. 408 ; People v. Wilson, 64 111. 
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195 [16 Am. Kep. 528]. Be this as It may, wherever the conduct complained 
of ceases to be gênerai in its effect, and invades the domain of ttie court to 
becoiue spécifie in its injury, by intimidating, or atteinpting to intimidate, 
witli threats or otherwise, the court or its offieers, the parties or their coun- 
sel, the witnesses, jurors, and tlie like, while in the discharge of their du- 
ties as such, if it be constructive because of the place where it happens, be- 
cause of the direct injury it does in obstructing the worklngs of the organiza- 
tion for the administration of justice in that particular case, the power to 
punish it has not yet beeu taken away by any statute, however broad its 
terms may apparently be." 

In the case of In re Brûle (D. C.) 71 Fed. 943, the court said : 

"Bribing a person, who is known to be a material witness in a pendlng 
cause, to hide himself and reniain away froni the court, thereby preventing 
his testifying in such cause, Is a contempt of court, whether such person has 
])een subpœnaed or not, and though punlshahle bv indictment, under Rev. 
ï^t. § 5399 [U. S. Conip. St. 1901, p. 36561, is also puiiishable under Kev. St. 
S 725, as a contempt committed by misbehavior 'so near' to the court 'as to 
obstruct the administration of justice.' though the act is done at the rési- 
dence of the witness, at some distance from the eourthouse, in the town wher;» 
the court sits." 

In the case of Ex parte McLeod (D. C.) 120 Fed. 130, the District 
Court for the Middle District of Alabama decided that one who com- 
mitted an assault upon an examiner of the court away from the eourt- 
house, because of the discharge of his officiai duties, was guilty of a 
contempt. The court said (page 141) : 

'■Is not the judge 'so near' to the court that whatever unlawfully influences 
him unlawfully influences the court!" 

And again (page 142) : 

"If the people of a distant locality, frenzied by opposition to a particular 
law, should band together to prevent a United States commissioner being sta- 
tioned among them, and drive him away by force, the place of the occurrence 
would be immaterial, in determinlng the character of the offense, no matter 
how far distant from tlie slttlngs of the court. Such lawless acts would cer- 
tainly not disturb the slttlngs of the court or Interrupt the orderly dispatch 
of its proceedings ; yet the direct effect, in law and morals, would be as 
obstructlve of justice as if the sanie law-less assembly had snatched prisoners 
from the hands of the marshal, or kidnapped witnesses to prevent their go- 
ing before the grand jury, or, for that matter, arrested the judge hiniself, 
when found miles away from the eourthouse, and detained him by force, to 
prevent his holding the next session of the court. No one would doubt the 
power to punish such acts as misbehavior 'so near to the court as to obstruct 
the administration of justice,' for they arrest or disturb the powers of the 
court as effectually as when done in the very présence of the court." 

In the case of Kirk v. U. S., 192 Fed. 273, 277, 278, 112 C. C. A. 
531, 535, 536, the Circuit Court of Appeals for the Ninth Circuit de- 
cided that the corrupt solicitation of one who was to becotne a juror, 
at a place three blocks from the eourthouse, was an act of contempt 
within the meaning of section 268 of the Judicial Code. The court 
said: 

"The acts of the plaintifCs in error, which are established by the proofs 
hereln, occurred several blocks distant from the place where the court was 
held, and not upon property belonging to the United States, or oecupied or 
used by the court. The question is : 'Were tliey committed so near to the 
présence of the court as to tend to obstruct the administration of justice 
therein?' Section 725 of the Revised Statutes was adopted by the act of 
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March 2, 1831 (U. S. Comp. St. 1901, p. 583), inimeaiately following the con- 
clusion of proceediugs against District Judge Peck, wlio was impeacLed for 
Imprisoning an attorney for critieism of one of his décisions after the case 
had ended in lils court. It was the purpose of the act to limit the power of 
fédéral courts to punish as for conteuipt critlcisms of judicial décisions or 
judicial offlcers, and it seenis clear that the limitation expressed in the words. 
'so near thereto as to obstruct the administration of justice,' was meant to 
apply more particularly to that class of contempts and to acts of turbulence 
and disorder committed, not in the présence of the court, nor so near thereto 
as to présent au obstacle to the orderly administration of justice, and not to 
misbehavior which, at whatever place committed, would tend as completely to 
obstruct the administration of justice as if committed In the immédiate prés- 
ence or in the vicinage of the court. It Is obvions that any willful attempt 
improperly to influence jurors in the impartial discharge of their duties in a 
pending case, whether hy attempts to brlbe or otherwise, no matter where it 
is committed, is sufficiently near to the présence of the court to tend to ob- 
struct the administration of justice. It is not to be supposed that in enacting 
the statute Congress intended to deprive the fédéral courts of the power to 
deal summarily with persons wlio are attemptlng to corrupt jurors who hâve 
been called to décide pending cases, for without that power the courts would 
be practically helpless in the présence of an organized scheme, such as is 
shown by the évidence in this case, for the purpose of interferlng with the 
administration of justice. There is every reason why the court should hâve 
the power to deal with such attempts at their very inceiition, so as to pre- 
vent the evil, and sbould not be conflued to the reuiedy by iudictnient to 
punish such acts after the evil has been accomplislied." 

In the case of In re Steiner et al. (D. C.) 195 Fed. 299, the District 
Court for the Southern District of New York, said : 

"Upon considération of the arguments presented at ttie rehearing. I ani 
satisfled that there was error in the décision flled February 2, 1912, hohli]ig 
tliat the varions acts complained of were not conuiiitted in the présence of 
the court, or so near thereto as to obstruct the administration of justice. Tlie 
opinions cited— Ex parte Savin, l.-îl U. S. 207, 9 Sup. Ct. 699, 33 L. Ed. 
150, and Kirli v. U. S., 103 U. S. 49, 16 Sup. Ct. 911, 41 L. Ed. 66— are 
persuasive to a contrary conclusio]i. There is no essential différence between 
'obstructing the administration of justice,' by tanipering with a juror or a 
vi'ituess, or by prepariug, verifying, and securiug tlie ))resentation of a false 
aifldavit, intended to influence the action of a court." 

The aflidavits were verifled before a notary public outside of the court 
room and building. 

In the case of McCauUy v. United States, 25 App. D. C. 411, the 

court said: 

"There is no possible difl:'erence between tlie corrupt solicitatiou of a juror 
at the conrthouse door. or in the corridors of the courthouse, or in some ob- 
scure nook of the building, and a procisely similar corrupt solicitation at the 
houio of the juror or the place of business of the eorrupter. The offense is 
no greater in the one case than in the other, and its influence upon the ad- 
ministration of justice is precisely the same in botli cases. We cannot think 
that, in the enactment of the statute in question, (\tngress had any inten- 
tion to institute a tojjographical discrimination between acts which hâve no 
possible relation to the matter of greater or less distance from the court- 
house." 

The State of Georgia has a statute (Code 1882, § 4711) substantially 
like the act of Congress of March 2, 1831. Under this statute the 
Suprême Court of Georgia in the case of Baker v. State, 82 Ga. 776, 
9 S. E. 743, 4 L. R. A. 128,, 14 Am. St. Rep. 192, held a party to a 
pending suit to be in contempt because of remarks made to the judge 
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in présence of certain jurors about a pending case during a recess of 
the court, and bef ore it convened in the morning, foUowing the recess, 
but in the courtroom. The court said : 

"ïlie conduct imputed to Dr. Baker as a contempt of the city court ol' 
Cartersville took place In the courtroom, during the time appropriated to the 
regular sitting of the court, at September term, 18S8, but in the recess of the 
court for necessary rest and refreshment; business having been suspended 
the previous afternoon or evening, and the time appointed by the judge for 
resuming business in the morning not having arrlved by six or seven minutes. 
The matter of the time will, perhaps, be put in the truest llght by saying 
that, the previous day's Vfork having been concluded, the court adjourned 
over to a stated hour next morning, and the niisbehavlor occurred from flve 
to seven minutes bef ore the recess expired. The judge had arrived, and waa 
In attendance for the purpose of resuming and proceeding with judicial busi- 
ness, part of whlch was to conclude an unfluished trial. Some of the jurora 
who had been Impaneled for the week were also présent. Dr. Baker, him- 
self a suitor in the court, was there to inquire about or look after his case. 
The place was the temple of justice, the time was term time, and the business 
in contemplation by the jiidge, jurors, and party was court business. Dr. 
Baker then and there entered upon the subject of hls case, and iusisted on 
discussing it, on making reuiarks about it to the judge, and in the présence 
and hearing of the jurors. What right did he hâve to do this i( the court 
was not In session? And what right did he hâve to do it in an improper man- 
ner if it was in session? It was urged in argument bef ore us that he was 
merely complaining to the judge, and In so doing was in the exercise of a 
légal right. But what law confers on a suitor the right to converse about 
his case with the judge out of court? Are the state's judges to be questioned 
by suitors about their cases, and listen to coniplaints, elsewhere thau in 
court? We think not. The office of judge would be intolérable to the holder, 
and degrading to the state, were the incumbent subjected by law to Personal 
and private approach, questioning, and harassment at the will of anxious and 
discontented suitors. The only place for intercourse with a judge touching 
business pending in court is the place where the court sits, and the only time 
for it is during the sitting. And we think that whenever a judge of the 
city court Is in the courtroom during term, and a suitor there calls upon him 
to deal in any manner with, or answer questions concerning, a pending case, 
the court is in session respecting that case, to the extent, at least, of keeping 
the suitor in order in discussing it or making remarks about it, and that 
any misbehavior of the party then and there oecuring takes place in the prés- 
ence of the court, withln the spirit and meaning of the statute above recited. 
* * • The court is not dissolved by a mère recess; and misbehavior af- 
fecting public justice In the courthouse and in the immédiate présence of the 
judge, especially by a suitor, is misbehavior In présence of the court, and may 
be punished summarily as a contempt of court. * • * We think, however, 
that necessary adjournments from day to day are but recesses in the sittings, 
aud that when the judge returns to the courtroom to résume business the 
court at once bas 'a présence,' and that disorder, then and there committed, 
affiecting the public justice or business of the court, is misbehavior in prés- 
ence of the court." 

That court held that improper communications made to the judge 
by a party to a cause pending in his court, though the court was not 
in formai session when they were made, may constitute a contempt of 
court, if they tend to obstruct the due administration of justice. The 
présence of the judge in the courtroom, at a time when the court 
is adjourned, is not to be distinguished from his présence in a room 
at his dwelUng, where he customarily held court in chambers, though 
court was not being held at the time the alleged act of contempt oc- 
curred. The vital fact is that the judge had in his breast at that time 
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and place the case to which the improper communications related, just 
as he had them there the next morning, when in the courtroom and 
while court was in formai session. The tendency to obstruct justice 
was the same in either case, since the effect of the commtuiication up- 
on the judge was the same, in whichever place the communication was 
received by him. 

In the case of United States v. Zavelo (C. C.) 177 Fed. 536, the 
court held that the privilège of a witness to be exempt from service 
of process in a civil cause, while attending court as a witness and until 
a reasonable time had elapsed for his return home, was for the pro- 
tection of the court, rather than that of the witness, and should hâve 
an extent equal to the necessity for the protection, and the protection 
to the witness being as necessary to préserve the etficiency of the 
court, when the witness was out of the courtroom, during a recess of 
the court, as when within it, the violation of it by the willful service of 
civil process on the witness, away from tlie courtroom, but while he 
was still detained in attendance upon the court, was a contempt of the 
authority of the court, within section 725, Rev. St. U. S. The second 
paragraph of the syllabus is as follows: 

"Where witnesses were brouglit by tlie United States to testlfy In a crim- 
iual proceeding from aiiother state, and duly subpœnaed, and after the ter- 
iiiiuation of the proceeding they were served with civil process by the aequit- 
ted défendant lu an action for mallclons prosecntlon growing out of tlieir 
testimony, such act eonstituted a 'contempt' of court, within Rev. St. § 725, 
ilmlting the jurlsdletion of tlie fédéral courts to punlsh a uiisbehavior eom- 
mltted in the présence of the court or so near as to obstruct the administra- 
tion of justice, though the service was not in the courtroom nor in its im- 
médiate vicinlty : the court's power being construed to extend as far as neces- 
sary to the protection of the witness." 

The défendant principally relies upon the cases of Cuyler v. Atlantic 
& N. C. M. Co. (C. C.) 131 Fed. 95, and In re Griffin (City Ct. N. Y.) 
1 N. Y. Supp. 7. In the first a newspaper criticism of a past act of 
a judge was held insufficient as the basis of a contempt proceeding un- 
der section 725, Rev. St. U. S. Some of the language of the Circuit 
Judge is inconsistent with the authorities heretofore cited. On page 
99 of 131 Fed., however, the court said: 

"There may be instances where the publication of edltoi-ials or other mat- 
ter in newspapers would brlng the author within the limitations of tlie stat- 
ute. ]?or instance, if a nei^-spaper editor should publlsh an article concerning 
a trial which was being considered by a jury, and should send a copy of the 
paper contalning such article to the jury, or a meraber thereof. during the 
]<rogress of the trial, for the purpose of influencing tliem in thelr délibéra- 
tions, it would présent a question whether such conduct would not be uiis- 
behavior in the présence of the court, or so near thereto as to obstruct the 
administration of justice." 

The second case (In re Griffin [City Ct. N. Y.] 1 N. Y. Supp. 7) 
is like this case in its facts. The statute of New York under which the 
proceeding was had differs from the act of Congress in. that it restricts 
the misbehavior upon which a conternpt proceeding may be based to 
"insolent beha^'ior towards a court, committed during us sittmg," while 
the language of the act of Congress is "misbehavior in the présence of 
the court or so near thereto as to obstruct the administration of jvis- 
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tice." The différence is controlling, as was held by the District Court 
for the Southern District of New York in the opinion of the court in 
the case of In re Steiner (D. C.) 195 Fed. 299-302 : 

"The iS'ew York autlioritles cited on the brief are not persuasive; the lan- 
gwdiie of the state statute being différent from that of section 725, Rev. St. U. S. 
fnow section '26S. .Tndlcial Code!. There seems no good reason for conflning 
conteinpts to boisterous disturbanees in the courtroom." 

As a resuit of the authorities, it would seem that under section 725, 
Rev. St. (section 268, Judicial Code), acts of contempt are not limited 
to those comniitted in the immédiate présence or vicinity of the court 
while in session or within the range of its hearing or vision, that local- 
ity is not so determinative as is the obstructive quality of the act, and 
that an act, the natural tendency of which is to obstruct justice, may 
constitute a contempt wherever committed. This conclusion is essen- 
tial to the efficiency and independence of the courts. The illustrations 
gathered from the authorities cited are convincing that without this 
power the courts could not maintain themselves, since many acts de- 
structive of the independence and the very existence of the courts may 
be committed out of its présence and during its recess. The courts 
are not alone places where justice is administered, but as well the in- 
strumentalities of government by which it is administered. Thèse in- 
strumentalities are served, as is a corporation, by officers, and can act 
only in that way. It is necessary to their existence and independence 
that they hâve the power of protecting their officers in the perform- 
ance of their judicial duties wherever they are called upon to perform 
them, and punishing those who interfère vvith their oflicers in the per- 
formance of such duties. Otherwise they would soon cease to exist 
at ail. Such officers hâve no privilège or protection différent from 
their fellow citizens, except when engaged in performing the business 
of the court, and so far as protection is necessary to its proper per- 
formance. 

The courts comprise the judges, jurors, witnesses, clerks, examiners, 
and marshals. Courts are in a sensé présent wherever any of their 
officers are engaged in the performance of their functions, and whether 
the court is in formai session for the trial of cases or not. Any inter- 
férence with the executive officers of the court, while performing their 
duties, wherever the place, obstructs the administration of justice. 
Any attempt, wherever made, to induce a witness to refuse to testify, 
or to testify falsely, or a juror to départ from his duty, or a judge to 
décide unlawfully, is likewise an obstruction to the administration of 
justice. Such officers are ail arms of the court, and, where they are 
performing their duties, there the court is présent. Interférence with 
the performance of such duties is an obstruction of justice, and a con- 
tempt of court within section 268 of the Judicial Code, wherever com- 
mitted. This has been expressly held, as applied to jurors, witnesses, 
and examiners, and is equally applicable tO' judges. No one of thèse 
officers can predicate contempt on acts, however annoying to them, 
which do not also obstruct justice. Each and ail of them are clothed 
with the court's protection, while engaged in the court's business, to 
the extent that a willful interférence with them while so engaged is a 
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contempt of the court they are representing. Any other rule would 
so impair the efficiency of the courts as to destroy them as an inde- 
pendent and co-ordinate branch of the government. It cannot be as- 
sumed that Congress had this intention when it enacted the act of 
March 2, 1831. Its purpose was to take away from the judge the per- 
sonal privilège of being exempt from public criticism, when such crit- 
icism had ceased to be obstructive to the proper administration of jus- 
tice, and to place him, so far as related to his personal privilège, in the 
same attitude in this respect as are his fellow citizens. 

The language of the act expresses the purpose, and as well tlie lim- 
itation. In the exécution of this purpose, Congress showed an equal 
solicitude to protect the liberty of the critic and to préserve the admin- 
istration of justice from obstruction or impairment. Criticism of a 
judge relating to no matter before him for décision obstructs the ad- 
ministration of justice remotely, if at ail. Criticism of his décision, 
after, a case has passed finally be3'ond his control, has no greater ef- 
fect. Thejiarm done by such criticism is to the judge as an individual 
and not to the court, or to the administration of justice by it. On the 
other hand, criticism or abuse of a judge, regarding a case pending 
before him for décision, brought to the attention of the judge by a 
party to the case, and which is intended to or calculated to influence 
or afïect him in the décision of the pending case, directly obstructs 
and embarrasses the administration of justice, in addition to the per- 
sonal annoyance it causes the judge. The former classes of contempt 
were removed by the statute from the jurisdiction of the courts. The 
latter were left undisturbed. 

Congress purposely left to the courts the inhérent power to inflict 
their own punishment for improper or corrupt approaches and commu- 
nications addressed to their officers, including judges, jurors, witness- 
es, and examiners, with intent to or calculated to influence them in the 
décision of matters submitted to them, for the reason that no court 
could maintain its authority, if it was remitted to another tribunal to 
protect itself, when its integrity was so assailed. The remedy by in- 
dictment provided for by the second section of the act of March 2, 
1831 (Rev. St. § 5399; Criminal Code, § 135 [U, S. Comp. St. Supp. 
1911, p. 1628]), is cumulative, and not exclusive. Its scope is lim- 
ited to improper approaches that succeed in obstructing justice, 
and it leaves unprovided for the vastly greater number of such 
approaches, equally reprehensible, that fail to succeed, unless 
they be heid to come within the first section of the act, as con- 
tempts of the authority of the court committed so near the présence 
of the court as to obstruct the administration of justice. The omis- 
sion of Congress is a pregnant one, and persuasive of its belief that 
such unsuccessful attempts could be punished by the court itself under 
the first section of the act, and in a summary manner. 

[5] Corning to apply thèse principles to the facts of this case: The 
letters in this case were sent by the défendant to the judge, indicating 
an intention to reach him directly. The letters contained a statement 
that they were also to be published in the press, but this itself was in 
the nature of a threat to the judge. At the time of their delivery to 
the judge, there was pending in the District Court the case of Bidweli 
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V. Pluff, about which the letters related. The case was yet iindisposed 
of. It was a creditors' bill, under which a part of the property of the 
défendant and of his children had been subjected to the payment of 
his debts by judicial sale. Part of the property had been sold, and 
some remained unsold. No decree of distribution of the proceeds of 
that which had been sold had been passed by the court, at the time of 
the receipt of the letters by the judge. There was then pending before 
him, for confirmation, the master's report, providing for the distribu- 
tion, and exceptions to the report generally, filed by défendant individ- 
ually and as trustée for his children, and by his children, and also ex- 
ceptions filed by the same parties to a report of the master allowing 
one of defendant's attorneys a fee of $3,000, to be paid out of the pro- 
ceeds in the registry of the court, and also exceptions filed by the 
Scottish-American Mortgage Company, a codefendant, to the same re- 
port. The défendant and his children had applied to the court to re- 
store to them the unsold property. This application was pending be- 
fore the court when the letters were sent, and was afterwards acted 
on adversely by the judge. The Scottish-American Mortgage Com- 
pany had applied to the court for an order directing its judgment to 
be paid immediately out of the proceeds in the registry of the court, 
and the défendant filed objections to the granting of this relief. This 
application was also pending before the court at the same time. The 
decree of distribution was passed by the court on May 1, 1913, almost 
a year after the receipt of the letters. 

The défendant contends that lie believed his interest in the case had 
been eliminated, upon the coming in of the master's report. How- 
ever, the master's report showed a surplus coming to him, unless ab- 
sorbed in costs and counsel fées, the incidence and amount of which 
were still being contested. Nor did the défendant, for himself or for 
his children, acquiesce in the findings of the master. He complained, 
among other things, that interest was allowed the creditors, since the 
filing of the bill and while the proceeds of the sale of his property 
were deposited under order of the court in a friendly bank without 
drawing interest. The judge was to be called upon to pass upon the 
question of its allowance, and in fact did so thereafter by confirming 
the master's report in that respect, over defendant's exceptions which 
presented this question. The taxation of costs was still in dispute at 
the time of the delivery of the letters, and was settled by the court's 
decree confirming the master's report and distributing the fund. The 
decree of distribution passed May 1, 1913, did not terminate the liti- 
gation. The jurisdiction of the court over the cause and of the unsold 
property was expressly retained by its terms for future orders or de- 
crees. It is quite clear from this review of the record in the equity 
cause that it was still pending before the court and in a manner which 
left in the défendant for himself and for his children a substantial in- 
terest. If défendant, in espousal of the rights of his children, made a 
communication to the judge calculated to influence or embarrass his 
future rulings in the cause, this would constitute contempt as much as 
if made in his own interest. 
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The letters were consequently communicated by défendant to the 
judge about a cause still pending before him, and in which he was 
still required to take judicial action substantially affecting the rights 
and interests of the défendant and his two children. Were they of a 
nature calculated to influence or embarrass the action of the judge as 
to the future conduct of the cause? The defendant's contention is 
that they were merely the indiscreet and improper expressions of a 
disappointed Htigant, and were net intended to influence the future 
action of the judge, either by persuasion or intimidation. The défend- 
ant in his testimony dénies that he had any such purpose in writing 
them, and reUes upon the abusive contents of the letters to show that 
he could hâve expected to gain nothing from their dehvery. The mo- 
tive of the défendant is but a circumstance in reaching a proper con- 
clusion. The iutent of the défendant is to be deduced also from the 
contents of the letters, and if their language is such that they would 
be naturally calculated to influence or embarrass the person to whom 
they were addressed in taking judicial action, the intent of the writer 
to accomplish what his conduct necessarily leads to may be inferred. 

Much of the objectionable parts of the letters is devoted to personal 
abuse of the judge, either generally or because of his past actions in 
the pending equity cause. The writing of such a letter by a party to a 
pending cause to the judge, who is called upon to décide the cause, 
would seem calculated to embarrass and obstruct the administration of 
justice. Persuasion is not the only way in which the décision of a 
judge may be influenced. The willful arraying of a judge in hostility 
to a party to a case to be decided by him, by writing an abusive letter 
pending its décision, is well calculated to interfère with that impartial 
considération of the cause by the judge which the law contemplâtes. 
Whether such a letter would cause the judge to lean unduly to oi- 
away from the writer wiU dépend upon the tempérament of the judge 
and seems of little conséquence. If it distui-bs his equipoise as between 
the parties, it obstructs and interfères with the administration of jus- 
tice, without regard to which way it causes him to lean. Letters of 
the character of those written by the défendant are calculated to ac- 
complish the perversion of justice in this way, and the fact, if it be 
i\ fact, that they were not written with that motive, or that, by reason 
of the tempérament of the judge to whom they were written, no such 
resuit ensued in the particular case, cannot change the conclusion that 
they are contempts of the authority of the court over which the judge 
présides. 

The letters, however, are not confmed either to gênerai abuse of the 
judge or to criticism of his past actions in the equity cause. There 
are many références contained in them relating to action to be taken 
by him in the future conduct of the cause, which are of a nature cal- 
culated to influence such action. When the letters were delivered, 
there were at least four separate questions still to come before the 
court for adjudication: (1) The question of the allowance of an at- 
torney's fee to one of defendant's attorneys, and the fixing of its 
amount ; (2) whetlier interest should be allowed the creditors on their 
daims, after the sale of property sufficient in amount to satisfy them 



UNITED STATES V. HUPP 715 

fully; (3) the restoration of the unsold property to défendant and his 
chiidren ; and (4) the taxation of costs as between the parties. Each 
of thèse questions had been presented for décision to the judge by 
defendant's exceptions to the master's reports, which were on file. 
There are références in the letters to three of thèse questions, and to 
the possible action of the judge in respect to them, accompanied with 
what may fairly be construed as implied threats on the part of the de- 
fendant if such action did not conform to the right as défendant saw 
it. It is only necessary to refer to one. In relation to the application 
to restore the Arraory property, which was unsold at the time of the 
delivery of the letters, the défendant wi'ote in the letter addressed to 
the judge personally: 

"My son Edison tells me tàat, when the pétition for the return of the Ar- 
mory property was presented to you in court, you modestly inquired if there 
was any ammunition in it. My lawyers were, of course, too prudent to an- 
swer your question, and I will do it for them. ïhere is annnunition in the 
Armory lot pétition. It is full of dynamite, and when you return to Macou 
next fall, and order that property sold, the explosion wlU take place." 

This is clearly a référence to future action to be taken by the judge, 
and a threat in the event such action did not conform to defendant's 
views as to what was proper. The letter also contains a référence to 
possible impeachment proceedings, and threatens to publish the two 
letters broadcast and to express copies of them to the Président, Cab- 
inet members, and judges of the Suprême Court. Such références can 
be fairly construed only as intended as a species of intimidation. It is 
true that the défendant testified that he neither would hâve nor could 
hâve made use of them for the purpose of intimidation, and it may be 
conceded that such was not his conscious motive. But, in spite of his 
testimony, the language of the letters can bear no other reasonable 
interprétation, and the intent of the défendant is to be ascertained, 
rather by the natural and inévitable effect of his admitted acts and 
words, than by his subséquent disavowal of conscious motive. The 
tendency of the letters to obstruct the administration of justice dé- 
pends upon the natural impression the reader would get from the pe- 
rusal of them rather than upon the hidden and undisclosed motive of 
the writer. If the judge, upon reading the letter, would hâve beeu 
naturally led to believe he was being threatened, fhen the evil was ac- 
complished. If such was the natural effect of the language used by 
the writer, he is presumed to hâve intended what his words importée!, 
and is responsible therefor. The fact that the judge may not hâve 
yielded to the threats in the instant case is of no greater importance 
than would be the fact that a judge had rejected a profïered bribe, if 
the contempt were based on such a proffer. 

The évidence is convincing beyond reasonable doubt that the de- 
fendant wrote the letters and caused them to be delivered to the judge 
while the equity cause was still pending, and while it still required fur- 
ther judicial action at his hands, substantially afïecting the rights of 
the défendant and his chiidren, that the letters were of a nature tend- 
ing directly to obstruct the administration of justice in the equity 
cause, and that their writing and delivery, though it occurred at the 



716 206 FEDERAL RErORTER 

home of the judge, was so near the présence of the court as to ob- 
struct the administration of justice, being near enough to reach and 
influence the judge, who was the arm of the court charged with the 
administration of justice in the particular case ; and the défendant is 
therefore adjudged to be in contempt of the authority of the court. 



BATKS V. UNITED SHOE MACHINERY CO. 
(District Court, E. D. New York. May 21, 1913.) 

1. Corporations (§ 158*) — Kigiit to New Stock— Denial—Necessitt of Ten- 

DEK. 

Where défendant corporation wrongfully refnsed to trausfer stock on 
its books, tlie certificate for which, witli a power of attorney to traiister, 
wa.s held by complainant's predecessor in title, and denied liis rifilit to 
sxil)scribe for lijs .stiare of a new stoclc issue on tire ground that only reg- 
istered stockholders liad such riglit, an aelual teuder of the price for 
tlie new stock wovild liave been useless aud was not necessary to préserve 
complainant's riglits. 

[Ed. Note. — i'or otlier cases, see Corporations, Cent. Dig. §§ 449, 587- 
592; Dec. Dig. § 158.*] 

2. Corporations (§ 158*)— -Stockholders— Higiit to Subscribe fob New 

Stock. 

A transférée of certlficates of stock of a corporation, with power of 
attorney to transfer, presented the same and denianded thelr transfer on 
the books. The corporation authorized a new stock issue to which ail 
stockholders of record ou a cei'taln date were given a préférence right to 
subscribe. Held, that such stockholder had the right to act on the as- 
sumption that his stock had been duly transferred, and to préserve his 
right to make the subscription was not required to offer to subscribe in 
the nauie of the prier holder, although through the wrongful act of the 
Company the transfer had not been made. 

[Ed. Note. — For other cases, see Corporations, Cent, Dig. §§ 449, 587- 
592 ; Dec. Dig. § 158.*] 

3. Corporations (§ 158*)— Right or Stockholders to Subscribb for New 

Issue— Enfokcement in Equity. 

Where a corporation bas authorized a new stock issue with a preferred 
right in each exlstlug stockholder to subscribe for his i)roportloiiate share 
of the new stock, such right of a stockholder to retain his relative interest 
In the property and control of the corporation is a substautlal right which 
he may enforce by a .suit in equlty, and cannot be compelled to resort to 
an action at lavv for damages. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. |§ 449, 587- 
592 ; Dec. Dig. § 158.*] 

In Equity. Suit by Jérôme E. Bâtes against the United Shoe Ma- 
chinery Company. Decree for complainant. 

Lexow, Mackellar & Wells, of New York City (George M. Mackel- 
lar and Martin A. Schenck, both of New York City, of counsel), for 
complainant. 

Griggs, Baldwin & Baldwin, of New York City (John W. Griggs, 
of New York City, and Walter Bâtes Farr, of Boston, of counsel), 
for défendant. 

*For other cases see same topic & § numbke in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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CHATFIELD, District Judge. This action was présentée! upon 
an amended complaint, verified December 27, 1905, and an answer 
thereto, verified February 15, 1906. Issue having been joined by 
the filing of a replication, testimony was taken and filed and the case 
argued in 1912, upon the printed proofs. The statement of facts is 
complicated, and the conclusions to be drawn from the différent items 
of testimony are more difficult, generally speaking, than the détermina- 
tion of what occurred on the différent occasions named. Few of 
thèse facts are disputed, and, as thèse can be referred to subsequently, 
a gênerai statement of the matter (which niay be équivalent to a find- 
ing of the incidents therein stated) can be made at the outset. 

The United Shoe Manufacturing Company was organized in 1899, 
under the laws of the state of New Jersey. Another corporation, 
called the United Shoe Machinery Company of Maine (previously 
called the Goodyear Shoe Machinery Company), had been organized 
in 1893. Substantially the same men held corresponding offices in 
each corporation and the board of directors was the same. But this 
suit bas to do only with the New Jersey corporation. 

One William FI. Coolidge, who later had a part in the matters re- 
ferred to herein, was a director in the New Jersey company until 
the month of February, 1900, but never held an office therein. 

Prior to 1899, the Consolidated & McKay Lasting Machine Com- 
pany had been formed from the union of the Consolidated Hand 
Method Lasting Machine Company with other interests, and on that 
date its stock had been exchanged for stock in the United Shoe Ma- 
chinery Company. 

The persons thus becoming stockholders of record in the United 
Shoe Machinery Company later obtained the right to share in an issue 
of increased capital stock, of 73,174 shares of common, at par. The 
right of subscription was given to the "stockholders of record" at 
the close of business on March 23, 1901, and the subscription and 
first payment had to be made "on or before April 24, 1901, at 2 p. m." 
Every 10 shares of preferred or common stock was entitled to sub- 
scribe for one share of common stock ($25), and any portion of this 
issue not subscribed for was to be disposed of as the board of direc- 
tors might détermine for the best interests of the company. This 
action was taken upon the 14th of March, 1901, and upon the 16th 
of March, 1901, the executive committee made the formai offer requir- 
ing subscriptions to be paid in f ull or in stated amounts, and providing 
that the certificates of stock issued should participate in the dividends 
to be declared in September, 1901, and thereafter. Receipts were to 
be given for partial payments, to be returned when the stock was 
issued, and ail subscription payments were to be made to the Ameri- 
can Loan & Trust Company, at 53 State street, Boston, or to the 
Hanover National Bank in îs^ew York. Under this subscription, cer- 
tificates of the new stock were issued to the number of 70,519 shares, 
in addition to which 492.1 shares, standing in the name of "James 
Cavanagh, trustée under the instrument of May 16, 1887," were 
claimed but not issued, 5 shares were claimed by another party, and 
2,157.9 were undisposed of. 
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It appears from the record that the complainant's claim relates to 
471 of the 492.1 shares above referred to, and the remaining 22.1 
shares appear to hâve nothing to do with the case. 

In 1905, the United Shoe Machinery Corporation of New Jersey 
was organized, with $50,000,000 capital stock, having the same officers 
as the United Shoe Machinery Company of New Jersey, and the 
stock of the "old" company was purchased by the "new" corporation. 
at the rate of 1^4 shares common and 75 cents cash for each share of 
the company, while 1 share preferred stock of the corporation and 37i/^ 
cents cash was paid for each share of preferred stock of the company. 
No disposition was made of the 492.1 shares of the company classified 
as "claimed by Cavanagh." The stock of the corporation was in- 
creased in 1906, by giving the right to subscribe for a share of common 
at par for every 10 shares then held, and in 1907 a stock dividend of 
1 share to 4 was issued to the holders of common stock. But in thèse 
increases no action was taken making any change in the status of the 
shares claimed by Cavanagh. 

Upon the exchange of the stock of the company for that of the cor- 
poration, a sufficient amount was undisposed of to satisfy any rights 
with relation to the 492 shares afifected by the Cavanagh claim, and in 
the subséquent increases there are also sufficient reserve shares to com- 
ply with any demands that might arise from claims with respect to the 
stock in question. 

Dividends were declared by the company and by the corporation 
from time to time, upon their common and preferred stock ; but the 
dividends belonging to the 492.1 shares of stock labeled as "claimed by 
Cavanagh" hâve been withheld. Notice was given upon the 22d of 
April, 1901, that interest upon the dividends which had accrued before 
that time would be claimed for the period during which the dividends 
were unpaid. This notice was given in writing by the attorney for the 
complainant's predecessor in title to the machinery company. 

The complainant makes out his title in the f ollowing way : An asso- 
ciation of interests, known as the Scott Lasters' Association, trans- 
ferred its stock, under date of May 13, 1887, to James Cavanagh as 
spécial trustée, in order to efïect the consolidation then planned. Ex- 
changes of stock, by the Scott Lasting Machine Association and the 
Hand Method Power Lasting Machine Company, for that of the Con- 
solidated Hand Method i^asting Machine Company, resulted in the 
formation, as stated above, of the Consolidated & McKay Lasting Ma- 
chine Company. 3,141 shares of this Consolidated & McKay Lasting 
Machine Company were set aside or held for the interest of A. H. 
Jackman, who had been one of the persons associated with James v^av- 
anagh in the Scott Lasters' Association. But during this period, A. 
H. Jackman had assigned his rights therein to the Jackman Shoe Man- 
ufacturing Company, and also during this period — that is, in 1893 — 
proceedings had been brought in the New York Suprême Court for the 
dissolution of the Jackman Shoe Manufacturing Company. James Cav- 
anagh (Jackman's former associate) was appointed receiver and also 
claimed individually some of this stock, bringing suit in Massachusetts 
to substantiate this personal claim. 
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The principal cfeditor of the Jackman Shoe Manufacturing Com- 
pany was Jérôme E. Bâtes, the complainant in the présent action, who, 
because of this (Cavanagh) claim, undertook to hâve Cavanagh re- 
moved as receiver, and who succeeded in obtaining an order, on the 
24th day of June, 1899, under which Benjamin B. Odell, Jr., was ap- 
pointed receiver in the place of Cavanagh. The latter was directed to 
turn over to Odell as receiver ail of the property and assets of the 
Jackman Shoe Manufacturing Company. 

It will thus be seen that, upon the 23d day of March, 1901, Odell as 
receiver was in possession of the claim of the Jackman Shoe Manufac- 
turing Company to the stock (listed upon the books to James Cav- 
anagh, trustée) of the United Shoe Machinery Company, and had the 
certificate which in the meantime should bave been transferred to his 
name, and if it had been so transferred would bave entitled him as a 
record stockholder upon that date, viz., March 23, 1901, to the sub- 
scription for the additional stock, and hence to any future benefits (in- 
cluding the transfer for the stock of the United Shoe Machinery Cor- 
poration). 

Upon the 9th day of March, 1903, a decree was made in an action 
brought in New Jersey by Odell, as receiver, against the United Shoe 
Machinery Company and others, adjudging the receiver to be the law- 
ful owner and holder of the 4,711 shares of common and preferred 
stock above referred to. It was held that he was entitled to ail div- 
idends and accumulations thereon and to the transfer of the stock to 
himself as receiver. The défendant was directed to transfer this stock 
upon its books and to issue certificates therefor to Odell as receiv- 
er, and thèse transfers were made. Subsequently, upon the 16th day 
of January, 1904, a decree in the same action was entered by which the 
complainant herein, Jérôme E. Bâtes, who was, as bas been said, a cred- 
itor of the Jackman Shoe Manufacturing Company, was held entitled 
to the 3,141 shares of common and 1,570 shares of preferred stock held 
by Odell, with ail rights of subscription and of ail actions and causes 
of action with respect thereto. This decree was carried into effect, thus 
making the complainant the record holder upon the books of the de- 
fendant — that is, the United Shoe Machinery Company — of 4,711 
shares of stock (common and preferred) which in turn appear to hâve 
participated in the exchange of stock with the United Shoe Machinery 
Corporation. 

With the course of thèse 4,711 shares subséquent to the 16th of 
January, 1904, we bave nothing to do, and the présent action relates 
only to the rights as to the subscription, which could bave been made 
upon those shares by the record holder on March 23, 1901, under the 
offers above described, and which the complainant allèges were pre- 
served or made complète by proper demand and tender by Odell as 
receiver, coupled with knowledge on the part of the défendant and its 
successors of his claim and of the facts above set forth. That is, the 
complainant claims 471 shares of the capital stock of the défendant 
(which we shall hereafter call simply the "company"), together with 
any dividends actually unpaid thereon, and with any subscription rights 
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àttaching thereto as against the United Shoé Machînery Corporation 
(which we shall hereafter refer to as the "corporation"). 

The questions of fact in the case hâve to do entirely with the no- 
tice which was given and the demands which were made with respect 
to the stock held hy Odell as receiver, during the period when the 
record owner of this stock was entitled according to the defendant's 
contention, if properly identified and recognized, to the benefits of the 
subscription rights which would secure the 471 shares comprised within 
the 491.1 shares unissued and identified by the words "claimed by Cav- 
anagh." 

The question of law is simply whether Odell as receiver (having 
in his possession the certificates of stock of the McKay Company) 
was entitled to and legally made demand for the rights which he could 
hâve exercised if this stock had been exchanged and registered in 
his name with the défendant company. 

The défendant also sets up as bearing upon the question of law, 
and as a justification for the refusai to accède to the demands of the 
complainant or of his predecessor, Odell as receiver, a restraining or- 
der in a suit brought by one Scott, with respect to the Jackman stock, 
standing in the name of Cavanagh as trustée, and which the com- 
plainant insists was a collusive action, brought at the instigation of 
the défendant to prevent the stock in question from participating in 
the possible benefits. 

The défendant bas also set up the défense of lack of jurisdiction 
of a court of equity with respect to the delivery of shares of stock 
dividends and possible interest thereon, which it allèges bave at ail 
times been either liquidated in value, or, in the case of the stock, pur- 
chasable in the open market, and as to which a remedy at law could 
be ascertained and measured in dollars and cents, from the standpoint 
of damage for deprivation. The défendant asks therefore to hâve 
the bill now dismissed and to remand the complainant to his remedy 
in an action at law for damages. 

It will be noticed that the Consolidated & McKay Lasting Machine 
Company stock was forwarded by Cavanagh to the transfer agent of 
the défendant the American Loan & Trust Company, who raised a 
question as to the trust suggested by the words "James Cavanagh, 
trustée." Before the certificates were issued to Cavanagh, as trustée, 
on the 24th of May, 1900, inquiry was made at the office of Gen. 
Patrick A. CoUins, in Boston, and a paper was found dated May 
16, 1887, and headed "Office of the Scott Lasters' Association, James 
Cavanagh, Trustée." In this the secretary of the Scott Lasters' As- 
sociation certified that the stockholders had, upon the 13th of May, 
1887, for the purpose of forming a new company, agreed to transfer 
ail of the stock to James Cavanagh, as spécial trustée, for the pur- 
pose of effecting the said consolidation. 

Among thèse stockholders was A. H. Jackman, and a part of Jack- 
man's share was the 3,141 shares of common and 1,517 shares of 
preferred stock which were ordered to be transferred to Benjamin 
B. Odell, Jr., receiver, as above set forth. This order was not at once 
carried out, and an application to punish Cavanagh for contempt re- 
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sulted in the transfer by him, later in the year 1900, of the stock and 
ail claims for dividends or rights accruing from the ownership of the 
stock to the said Odell, as receiver. This transfer was subject to a 
claim by Fayerweather & Ladew, which was then in process of liti- 
gation but was subsequently determined in favor of the receiver. 

Upon the 24th day of May, 1900, a certificate was issued by the 
United Shoe Machinery Company, countersigned by the American 
Loan & Trust Company, for 1,570 shares of preferred stock, in the 
name of "James Cavanagh, trustée, under instrument of May 16, 
1887." This particular certificate was indorsed and delivered, on the 
16th day of August, 1900, to Odell as receiver of the Jackman Shoe 
Manufacturing Company, with power of attorney to transfer the said 
stock on the books of the défendant. A similar certificate with re- 
spect to 3,141 shares of common stock was also, on May 24, 1900, 
issued to "James Cavanagh as trustée," and also, under the same cir- 
cumstances, transferred by Cavanagh, through an indorsement, to 
Odell as receiver, upon the 16th day of August, 1900, thus giving 
Odell the necessary power of attorney to transfer this stock on the 
books of the company. 

So far, therefore, as the purposes of this suit are concerned, we 
bave upon the 16th day of August, 1900, certificates of the défendant, 
outstanding, recognizing the rights in 1,570 shares preferred and 3,141 
shares common, which stood in the name of James Cavanagh as trus- 
tée (or properly as agent for certain purposes of some of the Jack- 
man stock), and, in so far as thèse could be transferred by Cavanagh, 
we find Odell, as receiver, authorized to hâve this transfer and his 
daim to this stock registered by the défendant upon the books of the 
Company. 

Odell attempted to hâve this transfer made, according to the com- 
plainant's testimony, through correspondence and interviews by his at- 
torney with one William H. Coolidge, who had been attorney for the 
Consolidated & McKay Lasting Machine Company and for the United 
Shoe Machinery Company, in the suit by Bâtes against the McKay 
Company which had been discontinvied. He apparently participated 
in the negotiations with Odell, as an attorney at law, and discussed 
the matter with respect to the defendant's property and its rights, 
with knowledge of the defendant's officers, its gênerai attorney or 
counsel, and the attorney for its transfer agent. The complainant 
assumed that Coolidge was acting as attorney for the défendant with 
respect to this stock, and addressed him in that capacity. 

Question was raised by Coolidge that the trust under which Cavan- 
agh held the stock must hâve been in writing, and that this writing 
must show whether Cavanagh had the authority to transfer it to 
Odell. Exhibit 7 (printed on page 121) says : 

"So far as Cavanagli is concerned he has authorized, as I understand it, 
the stoclî to be transferred to Odell, but for the trust company it wlll be ueces- 
sar.v to see just what his personal authority was in making any transfers 
from himself as trustée." 

Such déclarations by Coolidge cannot prove his agency, but do 
prove that he purported to act for the trust company, and if his action 
206 F.— 46 
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was autliorized, or was in pursuance of conscious acts by the com- 
pany's officers, holding him ont as the trust company's and defendant's 
représentative for this purpose, then his statements are admissible to 
bind his principal. 

The paper found in Gen. CoUins' office, which is dated May 16, 
1887, and which bas been called the trust "instrument," was, during the 
negotiations with Coolidge, exhibited to him. A copy was sent him in 
December, 1900, and there seems to be no question that it was known 
to the officers and counsel of the défendant as well. No transfer of 
the stock was made to Odell, however, and on March 27, 1901, Mr. 
Coolidge notified Mr. Choate, who was acting for the complainant 
herein and for Odell as receiver, that a bill in equity had been brought 
in the superior court of Suffolk county, by Jacob R. Scott against ail 
the parties interested in this Cavanagh stock, and that the défendant 
herein had been enjoined on March 25th from transferring any of 
that stock during the pendency of the Scott suit. 

Mr. Coolidge made the further statement, as shown in Exhibit 12 
(on page 125 of the record) : 

"It is the knowleilKt' that Scott niakes this claim that has caused the delay 
1111 the part of the officers of the Shoe Machinery Company." 

In Exhibit 13, Mr. Coolidge said that it was not the fault of the 
<lefendant that it was under injunction, and that it should not pay 
interest, but that the défendant was ready to pay over the money 
and stock whenever the court should décide to whom it belonged. 
This was in reply to a letter by Mr. Choate, calling attention to the 
accumulated dividends and demanding interest thereon. 

We need not folio w the détails of that litigation, but can pass im- 
mediately to the resuit by which the right of Mr. Odell was established 
in the action in New Jersey. 

The Scott suit had been discontinued, and the decree in the New 
Jersey action determined that Odell as receiver was entitled to the 
transfer of the stock in question and to ail of the varions rights to 
dividends thereon. This gave him the stock upon which he had 
claimed, in the correspondence with Coolidge, the right to be given a 
certificate showing his ownership, and he then made another tender 
and demand for the 471 shares demanded in this suit. 

Upon the 23d day of March, 1901 (when the status of the registered 
stockholders who were entitled to subscribe to the additional stock 
was determined), upon the 18th day of April, 1901 (when Mr. Odell 
attempted, through the giving of a power of attorney to one Allen, 
to insist upon the transfer of the stock and the issuance of a certificate 
to him), and continuing up to the 24th day of April, 1901 (when pay- 
ments for the subscription had to be completed), the demands of 
Odell were known to the défendant and were not recognized by it. 

[1] Likewise, upon the 23d day of April, 1901, Mr. Bâtes, the 
complainant in the présent action, and one Smith, met at Mr. Lexow's 
office, obtained according to the testimony the sum of $11,775, and 
went to the Hanover National Bank, which represented the American 
Lèan & Trust Company of Boston, the transfer agent of the défend- 
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ant, where an interview was had with a Mr. Carse, for the purpose of 
subscribing to the increase of stock upon the certificate held then bv 
Mr. Odell. 

There is a dispute as to what happened at this interview. Mr. Bâtes 
and Mr. Smith claim that they niade an actual tender for the stock, 
Mr. Carse dénies the tender or the filHng out of any subscription 
blank, but both parties agrée that Mr. Carse investigated the list of 
stockholders and ascertained that the certificate held by Mr. Odell 
was not registered. Mr. Carse said or intimated that Mr. Odell could 
not subscribe in his own name, nor could the transfer to him be rec- 
ognjzed without the approval of the American Loan & Trust Company, 
and no subscription blank was made out. Mr. Smith and Mr. îjates 
claim that Mr. Carse attempted to buy the right to subscribe from 
them, and this is denied by Mr. Carse. 

But whatever may hâve happened as to that matter, it is évident 
that if the list of stockholders had contained the name of Odell as re- 
ceiver, with respect to the stock in question, the subscription would 
hâve been made and apparently received, so far as anything appears 
from this record. 

It is also évident that a subscription by Odell in the name of James 
Cavanagh as trustée would hâve availed nothing, and one by Smith 
and Bâtes for Odell would not hâve been received by Carse, as Odell 
was not a stockholder of record. On the other hand, a subscription by 
any of thèse men, as agent for Cavanagh as trustée, might bave been 
one which Carse would hâve received and forwarded, even though he 
were désirons or willing to purchase the right to subscribe for him- 
self or his principals. But such a subscription would hâve been af- 
fected by the injunction in the Scott suit, and would hâve indicated 
no more than the demands actually made by him, nor was such a sub- 
scription necessary, in the face of a refusai to recognize his right to 
the stock. 

The only other question of fact that furnishes ground for argument 
in the matter is in connection with the Scott suit. The testimony 
would seem to show that the Scott suit was brought with the knowl- 
edge of some of the officers of the défendant, and that it was fur- 
thered by them, or at least acquiesced in by them. The expenses of 
bringing the action and of employing the attorney therefor were paid 
by the défendant, and this action was but an excuse or attempted justi- 
fication for the questions raised and the objections presented by the de- 
fendant to a récognition of Mr. Odell's claims as receiver to some of 
the shares of the Jackman stock. 

The record indicates that the purpose of the Scott suit was to pré- 
sent Scott's claim in opposition to Odell, and prevent the subscription 
to the stock in question by him, or by any one receiving title from 
Cavanagh. It appears that the défendant had knowledge of the situa- 
tion and preferred to hâve the rights of the parties determined as a 
whole, with the risk of being entirely in the wrong, and to withhold 
the issuance of the additional stock and the payment of dividends un- 
til the various questions were determined. 

For this reason, a décision that the Scott suit was entirely collusive 
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is unnecessary. The défendant is responsible for the situation which 
it allowed to exist during the time which the Scott suit was pending 
and during which it had knowledge of that litigation and of Odell's 
claim. The défendant was hable for ail rights which Odell might hâve 
been entitled to and for ail damages which resulted from the withhold- 
ing of those rights, even though that withholding was not for the sole 
purpose of preventing him from obtaining the rights at the time when 
they could hâve been exercised by him. Under thèse circumstances, a 
tender by Odell was known to be useless, and the absence of such a 
tender would make no différence. 

It must be held also that Mr. Coolidge represented the défendant 
sufficiently to bind it as to the matters which were discussed between 
him and Mr. Odell or his représentatives, for the reason that the de- 
fendant bas relied upon and acted upon everything which Mr. Coolidge 
knew and did during the course of thèse inquiries, and bas, through 
the occurrences in connection with the Scott suit, recognized Coo- 
lidge's position in the matter, and hence plainly given him the neces- 
sary authority to make the représentations from which the extent of 
the défendant' s responsibility should be measured. 

An actual tender by Mr. Odell or by Mr. Bâtes and Mr. Smith was 
not necessary in view of the position taken by the défendant, or by ail 
of its représentatives, including the transfer agent and Mr. Carse, or 
the Hanover National Bank in New York City. 

The testimony of Mr. Lexow and of Mr. Bâtes shows that an ac- 
tual and valid tender was possible. No reason is shown nor persua- 
sive testimony presented to indicate that the tender was not in fact 
made, except that both parties to ail the interviews in question rec- 
ognized that the actual tender was unnecessary, and the manner of 
making the tender was therefore, to a certain extent, informai. 

Under thèse circumstances, a party cannot be held in default for 
failure to comply strictly with conditions which are not insisted upon 
nor taken into account in detérmining whether or not the party who 
might hâve made the tender would be treated as having the rif^ht to 
do so. 

[2] The next step to be considered is the failure of Odell to offer 
to subscribe in the name of Cavanagh as trustée. But inasmuch as 
Odell had given actual notice that Cavanagh's trust had been ended 
and that he was entitled to be considered the record holder upon the 
books of the company, and had made demand for such registry, and 
inasmuch as the right to subscribe was associated in the notice for the 
subscription with a notice that the transfer books of the company 
would be opened on the Ist day of April, 1901, to détermine who were 
stockholders of record on the 23d of March, 1901, and as Odell's stock 
had been presented for registration prior to that time, we must con- 
sider that Odell had the right to assume that what should hâve been 
done had been done, and that the défendant company would perform 
its duty to complète the registration of his stock prior to the date in 
question, and to thus make his proffered tender good. 

In other words, Odell in equity had the right to be treated as a 
stockholder of record, inasmuch as the défendant knew, or failed to 
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recognize at its péril, the title which had then vested in him, from 
which iiiC right to be listed upon the books of the company as a stock- 
holder had been obtained. 

The défenses of the Scott suit or of the possible Ladew claim, or of 
any cloud upon the title through the Cavanagh trust, had been re- 
moved, except as the défendant took the risk of relying thereupon. 
And it having subsequently been proven that the withholding of 
Odell's rights made the défendant a wrongdoer, he was entitled, and 
the complainant as bis successor is entitled, to bave bis position and 
rights restored as they would bave been, if properly recognized by the 
défendant, before March 2v3, 1901. The défendant cannot justify its 
conduct by suggesting that questions of title were involved as an ex- 
cuse for the delay, and then rely upon its own delay when the ques- 
tions bave been decided against it. O'Neil v. Wolcott Mining Co., 174 
Fed. 527, 98 C. C. A. 309. 27 L. R. A. (N. S.) 200. To do this would 
be to allow the défendant in equity to profit from its own wrongdoing. 
Real Estate Trust Co. v. Bird, 90 Md. 229, 44 Atl. 1048. 

[3] Whether or not the exact relief claimed by the complainant is 
substantially bénéficiai to the complainant — that is, whether the de- 
fendant by the withholding of this stock bas caused only monetary 
damage which the complainant could recover at law, or which he could 
bave prevented by purchase of stock in the market — does not answer 
the question presented. As the issue bas been stated, the complainant 
is entitled to be placed in the position in which he would bave been if 
bis rights had been recognized at the outset, and to an accounting for 
any property or moneys which he should bave received. 

The right of a stockholder to receive a proportionate share of the 
control or property of a corporation, when a part of that control or 
property is being disposed of to the stockholders who wish to main- 
tain their relative position and to pay their share therefor, is a sub- 
stantial and enforceable right. Stokes v. Continental Trust Co., 186 
N. Y. 285, 78 N. E. 1090, 12 L. R. A. (N. S.) 969, 9 Ann. Cas. 738; 
Snelling v. Richard (C. C.) 166 Eed. 635 ; Gray v. Portland Bank, 3 
Mass. 364, 3 Am. Dec. 156. (This was an action on the case.) If the 
stock is for sale on the open market, then the price thereof may es- 
tablish the measure ôf damage, if judgment be recovered for the loss 
or deprivation of the stock. Gray v. Portland Bank, supra; Stokes 
v. Continental Trust Co., supra. If money damage is the relief asked, 
then no action for the shares of stock tbemselves should be brought in 
equity, and the remedy would be without référence to whether the 
shares could be delivered. An équitable action, however, need not be 
dismissed entirely, even if merely an accounting is needed, and if the 
complainant bas had équitable rights which can properly be determined 
in the action, but for which no adéquate remedy exists at law. 

In the présent case the complainant, or bis predecessor, could hâve 
purchased stock on the market up to 1905. Since that he might hâve 
purchased the stock of the New Jersey corporation, but substantially 
ail of the stock of the défendant (the company) bas been exchanged 
for that of the corporation, except the surplus unused. 

After the right to subscribe was closed on April 24, 1901, however, 
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two persons (one of them an officer of the défendant) were allowed ta 
enforce a claim or to subscribe for the stock in question at the rate of 
the original offer, although the price of such subscription rights had 
risen or they were no longer obtainable. The directors, therefore, of 
the Company could still use the surplus stock for the complainant's de- 
mands, and the stock of the new company is still available for ex- 
change if he so desires. But the ability to obtain the property in some 
other way, or to find a measure of damage for the stock in question,, 
does not show that an adéquate remedy at law existed, nor prove that 
the complainant was bound to go out and buy other stock merely to 
save loss or trouble tO' the défendant, and before it was determined 
that his remedy should be an action for damages and not for the 
shares themselves. 

The action was properly one in equity, to compel the défendant to 
perform its contract. To hold that a man bas a complète and adéquate 
remedy at law, because the particular property which he wishes has a 
money value, or because he might hâve gone into the market and pur- 
chased the property, and then claimed to bave been damaged, is not 
a sufificient reason for refusing to exercise équitable jurisdiction, where 
the rights demanded are équitable rights, which might not hâve been 
substantiated in a court of law, and as to which the right to damages 
(if other stock had been purchased at an increased price) might not 
hâve been recoverable from the standpoint of légal (as distinguished 
from équitable) title. A court of equity should not go so far as to 
compel litigants, who seek property which they hâve a right to receive 
and can receive through the jurisdiction of the equity court, to keep 
out of the equity court and to proceed at law, where the possession of 
the property, or the right to the possession of the property, is the basis 
of the action, and where the légal title dépends on conditions which 
bave been met in equity alone. 

The complainant therefore may bave a decree for the relief prayed. 



In re DUNLAP CAEPKT CO. 

(District Court, E. D. Pennsylvanla. July 8, 1913.) 

No. 2,741. 

1. Bankbuptcy (§ 339*) — Right to Coktest Claim— Dispute Oveb Owxer- 

snip. 

Wbere the validity of a clalm against a baukrupt estate Iss conceded aud 
the only dispute is between two persons about the ownership, the con- 
troversy concerns such two persons alone, and the trustée, as représenta- 
tive of the other credltors, has no interest therein. 

[ici Note. — For other cases, see Bankruptcy, Cent. DIg. §§ 525, 526; 
Dec. Dlg. § 339.*] 

2. Bankbuptct (§ 331*) — Ownebship or Claim— Impoeted Goods Sold Undeb 

Bankeb's Tbust Receipt. 

A bank which furnished the money or crédit wlth which imported goods 
were purchased in the foreign country, taklng the bills of ladiiig in its 
own name and the usual trust receipt when the goods were sold by the 

'For other cases see same topic fc § ncmbkr In Dec. à Am. Dlgs. 1907 to date. & Rep'r Indexes 
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importer, contiuued to be the légal owner of the goods until tltle papsed 
to the purchaser and after that to the aecount for the piirehase price; 
and, where before payment of such aecount the purchaser was adjudged 
a. bankrupt, the bank alone was entltled to prove the clalm agaiust the 
estate, of which right it was uot deprived by the fact that through an 
error the purchaser credited the goods to the aecount of the importers. 
seheduled them as the ereditor, and they niade proof of the claim in their 
name, without repaying the bank its advances. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. § 520 ; Dec. Dig. 
§ 331.*] 

.*?. Bankruptcy (§ .328*) — Proof of Claims— Lâches. 

A ereditor of a bankrupt is not cliargeable vvlth lâches In provîug his 
clalm, where it is presented within the year allowed by the statute, unless 
the rlghts of others hâve been prejudiced by the delay. 

lEd. Note. — For other cases, see Bankruptcy, Cent. Dig. § 518; Dec. 
Dig. § 328.*] 

4. Bajikruptct (§ .331*) — Right to Prove Claim— Owner of Légal Title. 

Where a bank was the owner of the légal title to a debt against a bank- 
rupt for goods bought, by virtue of an importer's trust reeeipt coverin.2; 
the goods wheu they were sold and thelr proeeeds, its right to prove the 
debt cannot be conte.sted on the ground that a gênerai aceounting between 
it and the importers, involving many prior transactions, would show that 
the importers were not indebted to It; such aceounting haviug no place 
in the bankruptcy proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 520 ; Dec. Dig. 
§ 331.*] 

5. Bankeuftct (§ 331*) — -Right to Provb Claim— Estoppel. 

The true owner of a claim against a bankrupt estate is not estopped 
from proving the saine within the time allowed by the statute because an- 
other without right previously proved the same debt and sold its claim. 
where the purchaser had no knowledge at the tIme of the claim of the 
real owner and did not act in reliance on its représentations or Its silence. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 520; Dec. 
Dig. § 331.*] 

In the matter of the James Dunlap Carpet Company, bankrupt. On 
review of order of référée. Reversed. 
For prior opinion, see 171 Fed. 532. 

Henry C. Huey, of Phiiadelphia, Pa., for trustées. 

WilHam Ewin Bonn, of Baltimore, Mo., for Assets Realization Co. 

John P. Walsh and Ralph S. Rounds, both of New York City, and 
George Wentworth Carr, of Phiiadelphia, Pa., for Sovereign Bank of 
Canada. 

J. B. McPHERSON, Circuit Judge. It niay be useful to préface 
the following opinion by a short outline of what has taken place in the 
course of this particular dispute : 

The Carpet Company was adjudged bankrupt on Marcli 30, 1907. 
and within a week — on April 5— Joseph Reichardt of New York, 
trading under the fîrm name of Reichardt Bros., filed a proof of claim 
in which the bankrupt was declared to owe the firm $11,212.11 for 
three lots of wool delivered in December, 1906, and January, 1907. 
The claim encountered no objection and was therefore allowed, and 
a dividend of 25 per cent, was paid upon it in the following July. 

•For other cases see same tople & § numeer in Dec. & Am. Diga. 1907 to date, & Rep'r Indexes 
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Toward the end of September the claim was bouglit by the Assets Re- 
alization Company for 40 per cent, of its face value, and on October 
31 another dividend (of 20 per cent.) was declared and was paid to 
that Company. In February, 1908, the Sovereign Bank of Canada pre- 
sented a claim identical in ail essential détails witli the Reichardt claim, 
and thereupon it was manifest that hostile contestants were asserting 
ownership of the same debt. Recognizing this antagonism, the Assets 
Company immediately objected to the allowance of the bank's claim on 
a variety of grounds — some of them technical, but several going to the 
merits (see [D. C] 171 Fed. 539) — and the claimants became involved 
at once in a controversy over the burden of proof. The District Court 
decided that the existence and formai proof of the Reichardt claim 
did not debar the bank from claiming to be the owner of the same 
debt ; that the first duty of the bank was to offer prima facie évidence 
of its asserted right ; but that the rule laid down in Whitney v. Dres- 
ser, 200 U. S. 532, 26 Sup. Ct. 316, 50 L. Ed. 584, had made the sworn 
proof of claim prima facie évidence that the averments contained 
therein were true. The District Court decided also, as a necessary 
corollary, that, while the bank's claim was open to attack, the Suprême 
Court had required the objectors to undertake the burden of repelling 
the prima facie case, and of proving that the claim should be rejected. 
In re Dunlap Carpet Co. (D. C) 171 Fed. 532. Of course, the two 
claims being identical, it is manifest that only one can survive, and 
this situation bas been accepted by the contestants, although no at- 
. tack has been made in form upon the Reichardt claim by a motion 
to expunge. After the décision reported in 171 Fed., the Assets Com- 
pany offered évidence in support of its objections, and upon the com- 
pletion of its case the bank moved to dismiss the objections on the 
ground that they had not been sufïiciently proved. The référée refused 
this motion on February 20, 1911, and directed the bank to offer évi- 
dence in rebuttal if it desired to do so. As this order was interloc- 
utory, it could not be reviewed at that time. Accordingly, the bank 
proceeded in rebuttal, and the contestants were fully heard, both by 
oral and written évidence and by argument. In November, 1912, the 
référée made a final order disallowing and expunging the claim of the 
bank, and thereupon the présent certificate was obtained; the two or- 
ders (of February and November) being thus brought up for review. 
As the final order raises ail the questions that need be considered, the 
mterlocutory order needs no discussion; but if I dispose of it formally 
the record will be simplified, and I therefore overrule the objections 
made thereto, and hold that the décision of the référée, requiring the 
bank to ofïer its évidence in rebuttal, was not an erroneous exercise of 
discrétion. 

Before taking up the two vital questions in the case, let me say a f ew 
words about the findings and opinion of the learned référée. Nat- 
urally thèse are such as are thought to be pertinent from the point of 
view that he regarded as controlling. But I hâve found myself unable 
to agrée that this point of view is décisive, and it has seemed best on 
the whole to make no efïort either to reconstruct the findings or to 
take them up separately; it has rather appeared that confusion would 
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be avoided if new findings were made upon such matters only as seem 
to be essential. In this connection it should be noticed in the tirst in- 
stance that the attitude of the bank to the trustées in bankruptcy has 
apparently been misapprehended. After the bank's claim had been 
proved prima facie, two additional dividends (of 20 and 10 per cent., 
respectively) were declared in March and November, 1908, and, as 
the contest over this money had then become well known to ail con- 
cerned, the référée at first directed the trustées to withhold payment 
from both claimants ; but he afterwards modified this order and per- 
mitted the Assets Company to receive the dividends upon giving se- 
curity for repayment in the event of the bank's final success. A bond 
was accordingly given, and, so far as the last two dividends are con- 
cerned, the trustées are therefore well protected. It is not denied also 
that the Assets Company is abundantly able to repay the second div- 
idend, but I lay no weight upon the satisfactory position of the trus- 
tées, for the bank is making no attempt in this review, and indeed none 
could be made, to hold the trustées liable to pay any of the dividends 
a second time — not even the first two, one of which (as already stated) 
was paid to Reichardt Bros., and the other to the Assets Compan}- 
without security. Indeed, the brief of the bank expressly disclaims 
attacking the trustées now or hereafter, or attempting to hold them 
personally liable for any of the payments referred to. It is certain 
that no such liability could be the resuit of the présent review, which 
is purely a controversy between the bank and the Assets Company con- 
cerning the title to property — especially the title to a chose in action — 
and does not put in issue the liability of the trustées at ail. Moreover, 
it is highly important to observe that the trustées hâve still in hand a 
sum of money large enough to pay to the bank its share of ail the 
dividends that bave heretofore been declared ; and of course, if the 
bank be lawfully entitled to receive, and does receive, payment of this 
sum, it will hâve obtained full satisfaction, and can hâve no further 
complaint against the trustées or against any other person. If the 
bank should thus succeed, the trustées would no doubt be under a duty 
to compel the Assets Company or its surety to repay the amounts of 
the third and fourth dividends, and would also be under a duty to 
recover from the Assets Company, if possible, the amount of the sec- 
ond dividend that was paid to that company in mistake. They would 
also be under obligation to recover from Reichardt Bros., if possible, 
the amount of the first dividend paid to them in mistake ; and out 
of the moneys realized from thèse two sources — Reichardt Bros, and 
the Assets Company — a final dividend would be declared. But this is 
only to say, what is not likely to be disputed, that if dividends hâve 
been paid to the wrong claimant the trustées should endeavor to re- 
gain the money; and this is very far from deciding that they bave 
incurred any liability under the circumstances of the erroneous 
payments. To state thèse facts is, I think, to show clearly that the 
présent certificate raises, and can raise, no question concerning the 
liability of the trustées, and that further considération of this subject 
may therefore be dismissed. The contemplated danger to the trustées 
probably had some influence on the referee's décision, and for that rea- 
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son I have spoken of the matter with more particularity ttian migfit 
otherwise have been necessary. 

[1] At this point I may speak briefly of an argument made by the 
bank, but I think not earnestly rehed upon, namely, that the Assets 
Company has no interest in the présent controversy ; the trustées alone 
being concerned. The décisions cited in support of this position do 
not sustain it. When the validity — that is, the very existence — of a 
daim is denied, either in whole or in part, this is no doubt a matter 
that concerns the other creditors generally, and the trustée is their 
proper représentative in such a controversy ; but where the vaHdity 
of the claim is conceded, and the only dispute is between two persons 
about the ownership, I do not perceive how the other creditors are in- 
terested in the resuit of such a controversy. The bankrupt estate is 
Hable, whichever contestant may succeed, and the dispute therefore 
concerns thèse two alone. 

[2] It being clear therefore that the présent inquiry does not affect 
the liability of the trustées in any way, and that the Assets Companj^ 
has the right to object to the bank's claim, it remains to consider the 
two controlling questions, and of thèse the first may be thus stated : 
At the time of the bankruptcy, who owned the true légal title to the 
debt due by the Carpet Company ? I may say at once that in my opin- 
ion the bank was the owner, and not Reichardt Bros. ; and at the same 
time I may also express my regret that this prolonged and expensive 
dispute has been apparently promoted (at least in large measure) by 
an unfortunate oversight or misunderstanding of the Carpet Company. 
Instead of crediting the bank with the amount due for the wool, the 
Company 's books gave the crédit to Reichardt Bros., and the books 
werc therefore apparently in accord with the claim presented by that 
firm. But I think there is no doubt that this was a mistake — although 
perhaps an excusable mistake — and that the Carpet Company had suffi- 
cient information to put them on guard and to lead to the truth. And 
the truth was this: The full title to the wool was originally in the 
bank and was never divested. Without extending this opinion by 
somewhat tedious détail, it is enough to say that I understand the As- 
sets Company to admit (and if not I find the fact to be) that ail the 
wool— for it is conceded that the three shipments stand on the same 
footing — was imported under the well-known and the vastly impor- 
tant arrangement known as the "trust receipt" plan. By this arrange- 
ment a banker advances money to an intending importer, and thereb}- 
lends the aid of capital, of crédit, and of business facilities and agen- 
cies abroad, to the enterprise of foreign commerce. Much of this 
trade could hardly be carried on by any other means, and therefore it 
is of the first importance that the fundamental factor in the transac- 
tion, the banker's advance of money and crédit, should receive the am- 
plest protection. Accordingly, in order to secure that the banker shall 
be repaid (or that he may be able to protect bis acceptances) at the 
critical point — that is, when the imported goods finally reach the hands 
of an intended vendee in this country — the banker takes the full title 
to the goods at the very beginning; he takes it as soon as the goods 
are bought and settled for by his payments or acceptances in the for- 
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eign country, and (speaking generally) he continues to hold Ihat title 
as his indispensable security until the goods are sold in the United 
States and the vendee is called upon to pay for them. This security 
is not an ordinary pledge by the importer to the banker, for the im- 
porter has never owned the goods, and moreover he is not able to de- 
liver the possession ; but the security is the complète title vested orig- 
inally in the banker, and this characteristic of the transaction has 
again and again been recognized and pi'otected by the courts. Of 
course, the title is at bottom a security title, as it has sometimes been 
called, and the banker is always under the obligation to reconvey; but 
only after his advances hâve been fully repaid and after the importer 
has fulfîlled the other terms of the contract. At présent, however, we 
hâve nothing to do with such a situation, and need not discuss it. The 
facts hère show uninterrupted title in the bank down to the time when 
the goods were delivered to the Carpet Company, and show also that 
the terms of the contracts respecting the repayment of advances had 
not been fulfîlled. As already stated, the trust receipt practice is of 
great value to importers ; without it much of our foreign trade would 
be impossible, because the individual importer lacks the necessary cap- 
ital and the foreign crédit. An especially pertinent authority is a dé- 
cision recently made in this circuit (Century Throwing Ce. v. Muller, 
197 Fed. 252, 116 C. C. A. 614), in which the subject has been exam- 
ined with care by Judge Gray. He refers to some of the other déci- 
sions, and I may add Re Cattus, 183 Fed. 733, 106 C. C. A. 171; Re 
Coe (D. C.) 169 Fed. 1002; s. c, 183 Fed. 745, 106 C. C. A. 181. 

It cannot be denied that under such tru.st receipt contracts the bank 
advanced large sums of mone}' to Reichardt Bros, to help that firm in 
carrying on the business of importing. It follows therefore that when 
the wool in question reached this country the bank was the owner of 
the légal title ; and it continued to be the owner, for there is no évi- 
dence that its title was ever divested up to the time when the wool 
was shipped to the Carpet Company, and when the bank became the 
owner of the debt thereupon arising. Indeed, Reichardt Bros, dis- 
tinctly recognized the bank as the owner both of the wool and of the 
debt, if such récognition were of décisive importance (as I do not un- 
derstand it to be). 

[3] I do not see how it can be successfully disputed that the title 
to the wool was in the bank originally ; and, if it were, it continued to 
■exist in the bank unless divested in some way that is sanctioned by 
légal principles. How then is the title supposed to hâve passed to 
Reichardt Bros.? I think it cannot be seriously contended that the 
mère delay of the bank in presenting its claim can furnish the answer 
to this question. The rights of the bank and of the firm were fixed in 
March, 1907, when the bankruptcy proceedings were begun, and it is 
not easy to understand how the title to the wool or to the debt can be 
affected by the bank's subséquent delay in proving its claim. But if 
the argument from lâches is really relied upon, the following reply 
would seem to be sufïîcient: The bank is charged with neglect in pre- 
senting its claim because it delayed the présentation for nearly a year. 
■Congress, however, has expressly allowed a full year for this very 
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purpose, and the bank can hardly be blamed for exercising a right dis- 
tinctly given by the statute. Of course, delay may sometimes be the 
source of hanii to the rights of others, and when this is true a créd- 
iter may lose his right to profit by the belated proof of his claim ; but 
if the delay does no harm he is certainly at hberty to insist upon ail 
the advantages to which he is entitled by the exercise of his statutory 
right, namely, making proof within the statutory period. For example, 
if an estate had been fully settled within six months and the assets 
actually distributed among more diligent creditors, a tardy claimant 
might find himself in practice without a remedy. In effect he would 
not be allowed to do harm to others by disturbing an executed settle- 
ment, although he might bave had a right to share in it if he had not 
been too leisurely. But there is no such ground for rejecting the claim 
now in question ; creditors bave not been injured, and will not be in- 
jured, by the bank's delay; they bave ail been paid their dividends, 
and no one lawfully entitled to such payment will be asked to refund. 
The bank took the risk that the trustées might not retain money 
enough to pay the dividends to which it is now making a tardy, al- 
though a lawfnl, claim ; and, since the risk bas f allen out in the 
bank's favor — the fact being that enough money is still available — the 
mère delay of 11 months furnishes no reason for denying a right to 
which the bank seems otherwise to be plainly entitled. It must not be 
forgotten that, when the Carpet Company went into bankruptcy, its 
creditors became the équitable owners of the assets in due proportion, 
and in its character as one of such creditors the bank's ownership con- 
tinues unless it has donc something to forfeit its right to claim divi- 
dends, or to estop it from setting up a true title against an othervi'ise 
unvi'arranted claim. So far as appears, it has forfeited no right, for 
it has hurt no one by the delay ; certainly there is no évidence that 
delay has injured the Assets Company, for no légal injury is doue by 
proving that the company never had a lawful claim, even if the bank 
may hâve been slow about putting in the proof. In other words, at 
the end of the inquiry it now appears that the Reichardt claim ought 
not to bave been made at ail. If I am right, it had no légal support, 
for the firm never owned either the wool or the debt due therefor by 
the Carpet Company, and it seems to follow irresistibly that the firm 
could not acciuire title either to the wool or to the debt by the mère 
fact that (after the bankruptcy) the bank, who had always been the 
rightful owner both of the wool and of the debt, did not présent its 
claim at an early stage of the proceedings. I am at a loss to under- 
stand how the title to property can be acquired in this way. 

[4] But I can understand how title by estoppel in pais may aris", 
and this brings me to the second vital cjuestion that needs attention. 
Before taking it up, however, there is a preliminary word that should 
be said upon another subject. Much évidence was oft'ered before the 
référée (and several of his findings are inferences from such évidence) 
concerning a subject that in my opinion is, and must be, outside the 
range of this inquiry altogether, namely, the détails and results of the 
dealings between Reichardt Bros, and the bank. Thèse were proved 
(not fully but to some extent) for the purpose of answering the ques- 
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tion whether the firm was or was not debtor to the bank at the time 
when this particular wool was imported and sold. As I understand 
the situation, no such subject as the mutual accounts between Reich- 
ardt Bros, and the bank is, or can properly be, involved in this collat- 
éral proceeding. The dealings between thèse contestants were numer- 
ous and complicated ; they covered many transactions and involved 
many thousands of dollars and many securities. Apparently, the firm 
was of opinion that (if settlement were made) the balance of account 
was against the bank in December, 1906, and January, 1907, and prob- 
ably this is the reason — I think it is the only reason — why the firm 
asserted ownership of the debt due from the Carpet Company, and of 
the wool whose sale gave rise to the debt. At least this would furnish 
an explanation of the promptness with which Reichardt Bros, pre- 
sented their claim ; and they hâve certainly enjoyed some advantages 
from being first on the ground, being, so to speak, the party in posses- 
sion. But if the first and fundamental question be (as I understand it 
to be) solely and exclusively a question of tifle, the administration of 
the bankrupt estate of the Carpet Company is evidently not the proper 
proceeding in which the mutual accounts between the firm and the 
bank can be equitably settled. 1 repeat that the first question is : At 
the time of the deliveries in December and January, who was the own- 
er of the wool, and who became thereupon the owner of the debt aris- 
ing from the sales to the Carpet Company ? To answer that question 
is to take a most important step toward deciding to whom the divi- 
dends should be paid by the trustées in bankruptcy of the Carpet Com- 
pany ; for the owner is prima facie the person entitled, unless he bas 
somehow lost his right — and that will be considered in a moment. If 
the bank had — and I believe it had — the légal title both to the wool 
and to the debt, it had a fuU right to ail the advantages arising from 
that légal position; and, although after an équitable adjustment of ac- 
counts the money thus coming into its hands from the Carpet Com- 
pany's bankrupt estate might ultimately be found to belong to Reich- 
ardt Bros., thèse equities must be adjusted in some direct proceeding 
between the firm and the bank, to which both are parties and where 
one can obtain a direct and enforceable decree or order against the 
other. Such a controversy does not concern either the Carpet Com- 
pany or its trustées or its gênerai creditors, and is therefore purely 
collatéral to the settlement of the bankrupt estate. Among other rea- 
sons why mutual accounts of rival claimants should be adjusted in a 
différent forum, thèse may be noted : If the right to prove a claim 
must be decided, not according to the state of the title to the claim, 
but according to the ultimate balance of equities growing out of mu- 
tual accounts between claimants to the title, it is obvions that thèse ac- 
counts must be first settled before the conflict between or among the 
rival claimants can be determined. Meanwhile, the year allowed for 
filing claims may easily expire, and thus the claim be barred by the 
statute. Or if — to avoid this danger — ail of the claimants are allowed 
to prove provisionally, it still cannot be known who should prevail un- 
til the accounts are settled. Must the administration of the bankrupt 
estate await the end of this collatéral dispute in which the estate has 
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no interest whatever ? The case before us illustrâtes what is likely to 
happen. For several years thèse claimants hâve been trying to settle 
their accounts in an incomplète and desultory fashion, and they hâve 
not settled them yet. The effort has necessarily been informai and un- 
satisfactory, and it has resulted in nothing. Neither party has a de- 
cree, and in this proceeding neither party could haye a decree that 
could be enforced against the other. Meanwhile there has been much 
delay in administering a bankrupt estate that has no concern with the 
disputed accounts, but was only concerned with the question of dis- 
puted title — and that could hâve been decided in 30 days. 

[ 5 ] Returning now to the question of estoppel, let us inquire wheth- 
er what would be in ettect a transfer of title from the bank to the As- 
sets Company has been made out. The burden of proof is on the 
Company, but I lay little if any weight upon this considération; in 
niy opinion the évidence establishes, not doubtfully but clearly, that 
the question must be answered in the négative. I think this may be 
shown without elaborate discussion. I find the relevant facts to be 
thèse : As part of its business the Assets Company buys claims against 
bankrupt estâtes, and it bought the claini of Reichardt Bros, on Sep- 
tember 23, 1907, for 40 per cent, of its face value. The bargain was 
made between Rosenheim, an agent of the Assets Company, and Jo- 
seph Reichardt, and no élément of estoppel can be made out from the 
surface of the transaction. In order that an estoppel in pais may en- 
able the Assets Company to bar the bank from asserting title to the 
debt due from the bankrupt, several éléments are indispensable: (1) 
The bank must hâve known that it was itself the true owner of the 
debt; I assume that it had such knowledge. (2) It must also hâve 
known that the firm of Reichardt Bros, was claiming to be the true 
owner of the same debt; I assume for the moment (but without de- 
tiding) that it had such knowledge also. (3) It must also bave known 
that Reichardt Bros, were attempting to sell the debt to the company 
as the firm's own property, and the company must hâve bought the 
claim in reliance (to some extent at least) upon the représentations or 
the conduct or the silence of the bank in référence to the Reichardt 
title. See cases cited in 11 Am. & Eng. Ency. of Law (2d Ed.) 427f 
et seq. ; and in 16 Cyc. 759 et seq. Even if it be assumed that the 
bank was aware that negotiations for the purchase of the claim were 
pending between Reichardt Bros, and the Assets Company on the basis 
■of the firm's ownership of the claim, it is not the fact that the com- 
pany made the purchase in reliance upon anything that the bank said 
or did, or omitted to say or do. The Assets Company must go that 
far at least in living up to the rules that govern title by estoppel ; and 
the company does not even aver that any représentation, either by 
word or by conduct, was made by any agent of the bank. Indeed, it 
ofïered positive évidence (which I accept as true) that the bank was 
not known in the transaction at ail. How could the company be rely- 
ing in September, 1907, on the bank's silence — and it complains now 
of nothing except the bank"s silence — if it be the fact (as Rosenheim 
swears) that the bank was not heard of in this connection until the 
following February? Some conflict may be found in the évidence 
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that refers to tlie bank's knowledge of negotiations between Reichardt 
Bros, and the Assets Company, but no conflict of évidence casts a 
doubt upon the fact that the company did not even know in Septem- 
ber that the bank was being silent. The silence complained of now 
could not possibly hâve been relied upon then. The only représenta- 
tive of the bank to whom both contestants refer is Mr. Lanskail, and 
at the best I think there is much doubt whether Rosenheim saw him 
at ail in connection with the transaction ; but, even if he saw Lanskail, 
he certainly did not know that the latter was the bank's représenta- 
tive, and hence he could not hâve been trusting the bank. Moreover, 
Lanskail's agency for the bank ceased on June 30, 1907, and again it 
is doubtful at the best whether the negotiations between Rosenheim 
and Reichardt Bros, began at so early a date. But thèse matters may 
be left in doubt. This much is clear : The company relied neither on 
the statement or the conduct or the silence of any agent of the bank, 
and the facts therefore do not warrant the court in applying the doc- 
trine of estoppel. The discussion need not be pursued, but I may add 
in a word that what happened was probably this : The Assets Com- 
pany bought the claim at ifs own risk from Reichardt Bros., apparent- 
ly trusting to appearances, some of which could no doubt be inter- 
preted in a sensé favorable to the Reichardt title. I say "could" be 
so interpreted, for thèse appearances were ambiguous, and could be 
interpreted with equal plausibility in favor of the bank's title ; so that 
the company would hâve been more prudent if it had been more thor- 
ough in its preliminary examination and had then approached the 
bank directly for information. But I do not lay the least weight on 
this suggestion. It is easy for a party to be wise after the event, and 
much easier for a judge who has heard and considered testimony and 
argument; but I do lay weight on the décisive fact that the Assets 
Company during its negotiation for the claim could not hâve relied on 
the silence of the bank, since it was not even known that the bank 
was holding its peace. 

If I am right in my décision of this second question, it is not im- 
portant to add that in any event the Assets Company would only hâve 
a right to be made whole; that is, to be protected against losing the 
40 per cent, that was paid for the claim. I need not dwell upon this. 
for the point does not arise if the company has not made out the 
charge of estoppel. 

Before concluding this opinion I wish to acknowledge my debt to 
the unusually capable arguments of counsel, both oral and writteu. 
They left nothing to be desired, and if I hâve gone wrong it has not 
been for lack of intelligent guidance. One word about the form of 
the order that should be entered. In strictness the exact point now 
involved is the validity or invalidity of the bank's claim, and in simi- 
lar strictness the validity or invalidity of the Reichardt claim is not 
yet in issue, as no motion has been made to expunge it. But the con- 
testants agrée — as indeed they must agrée — that in substance the two 
claims are inseparably interwoven ; both cannot be valid at the same 
time ; so that a décision concerning one necessarily carries with it a 
décision concerning the other. It would be Ijttle less than folly to 
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compel the bank to make a formai attack upon the Reichardt daim, 
and solemnly to go again over the identical ground that lias already 
been traversed by both parties at much length and with much pains. 
I assume that the parties do net wish to do anything so superfluous, 
but (as the subject was not mooted at the argument) I shall for the 
présent confine myself to the niatter in hand. I suggest, however, that 
the parties agrée within 15 days that the following order may be 
amended by adding a clause expunging the Reichardt ciaim, so that 
a record, final in form as well as in substance, may be presented to the 
Court of Appeals. And in order to leave undisturbed the statutory 
time for taking an appeal, I shall postpone the entry of a final order 
until the expiration of the 15 days. 

The clerk is therefore directed to enter the following order on July 
23, 1913, with any amendment of which he may be advised by the 
court : 

The order of the référée entered on September 30, 1912, disallowing 
and expunging the claim of the Sovereign Bank of Canada, is re- 
versed, and the claim is hereby allowed. 



WILSON V. AMEKICAK ICE CO. et al. 
(District Court, D. New Jersey. August 11, 1013.) 

1. EQUITY (§ ;Î63*) — l'LEADING — SIOTIOK TO Disiriss — Demubbek. 

A motion to dismlss a bill iu equity for insufficiency of fact fippearing 
on tlie face tliereof présents ii, question of law, and talies the place of a 
deuiurrer, as provided by ecpiity rule 29 (108 Fod. xxvi, 115 0. C. A. xxvi). 

[Ed. Note.— For other cases, sce Equity, Cent. Dig. §§ 7G2-766, 768 ; Dec. 
Dig. § 363.*] 

2. Equity (§ 129*) — Bill — x\llegatioxs of Fact. 

A blll in wpiity niust allège with particularlty every materlal ultimate 
fact necessary for the complalnant to prove to establish his right to the 
relief prayed. 

[Ed. Note. — For other cases, see Equitv, Cent. Dig. § 309; Dec. Dig. § 
129.*] 

3. COBPOKATIOÎSIS (§ 155*) — DiVIDEKDS — DtlTY TO DECLARE. 

In the absence of statutory provisions, the grauting of dlvidends from 
the profits of a trading corporation is In the discrétion of the directors, 
subject to the intervention of a court of equity for improper refusai. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 560-563, 
568-576, 578, 593-003; Dec. Dig. § 155.*] 

4. Corporations (§ 182*) — Dividends — Reserved Fund. 

Corporation Act N. J. (2 Corap. St. 1910, p. 1604) § 8, authorizes in- 
corporators to include any provision In thelr articles for the régulation 
of the afCalrs of the corporation, not Inconsistent with the act, which 
they may désire ; and section 47 déclares that unless otherwise provided 
in the articles of Incorporation, by-laws, etc., the directors in each year, 
after reserving such sum as a worklng capital as shall hâve been fixed 
by the stockholders, déclare a dividend of the whole of its accumulated 
profits exceeding the amount so reserved, and pay the same to the stock- 
holders on deniand. HcUl, that the word "otherwise," as so used, is 
applicable to the whole subject of divldends, and that the fixlng of the 



•For other cases see same tot)ic & § numeer in Ue-i. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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amount to be reserved as a worklng capital is to be done directly by the 
stockholders only in the absence of regulatory provisions in the original 
or amended certificate of incorporation, or in a by-law adopted by a ma- 
jority of the stockholders. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 686-C90; 
Dec. Dig. § 182.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5105-5113.] 

5. Corporations (§ 155*) — Dividends — Stockholders — Déclaration — Eiqht 

TO CoMPEL — Bill. 

Where a bill by a minority stockholder to eonipel a corporation to dé- 
clare dividends on prelerred stock charged in gênerai ternis that the cor- 
poration had uiade large profits, but that the sa me had been used for im- 
provenients to expand the business, etc., and that the directors had re- 
fused to déclare dividends ont of profits amply sufficient to pay the same, 
and for the purpose of "freezing out" the minority stocldiolders, includ- 
ing couiplainant, but did not set out the original or amended certificate 
of incorporation, or any of the company's by-laws, and did not allège 
that none of those contained a provision regulating the manner of re- 
serving the vvorking capital from the net profits, so as to show that the 
directors were not authorized so to do, and further did not allège that the 
company's assets were in such condition that dividends could be paid 
without serions injury to the corporation, and set out none of the overt 
acts tendiug to show that couiplainant and the minority stockholders 
were beitig oppressed, etc., it was demurrable. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 560-563, 
568-576, 578, 59.3-603 ; Dec. Dig, § 155.*] 

6. Corporations (S 155*) — Dividends — Déclaration — Coehcion — Riohts of 

Minority Stockholders. 

A minority stockholder may not maintain a bill to compel a déclara- 
tion of dividends without having firsf sought relief at the hands of the 
corporation's directors, and a mère averment lu the bill that complaln- 
ant had demauded of the directors that such dividends be declared. and 
that the same had been refused, though meetings of stockholders and di- 
rectors had been held since such deniand, was insufticient. 

[Ed. Note.— For other cases, .see Corporations, Cent. Dig. §§ 560-563, 
568-576, 593-603; Dec. Dig. § 1.55.*] 

In Equity. Bill by G. Searing Wilson against the Americanj Ice 
Company and others to compel défendant to déclare a dividend on 
liis preferred stock and for ancillary relief. On motion to dismiss the 
bill for insufficiency of fact appearing on the face thereof. Dismissed. 

Everett, Clarke & Benedict and Cornélius W. Wickersham, ail of 
New York City, for complainant. 

McCarter & English, of Newark, N. J., and Frank R. Savidge, of 
New York City, for défendant Ice Co. 

RELLSTÂB, District Judge. The bill of complaint is filed against 
the American Ice Company and certain of its officers and directors by 
a minority stockholder, in behalf of himself and such other stock- 
holders who may join therein, and is designed to force such com- 
pany to déclare a dividend upon its preferred stock. The défendant 
company moves to dismiss the bill upon the grounds, inter alia, that: 

"(1) The Mil of complaint does not allège that the défendant corporation 
and the directors thereof are not authorized by the certificate of incorpora- 
tion and by-laws of said company to dô' the things of whieh complaint is 

•For other cases see same topic & i mumbbh iili Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
206 F.— 47 
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made. (2) The bill of complaint does not set forth vTith particularity tlie 
efforts of the plalntiff to secure such action as lie desires on tlie part of the 
défendants, and the causes of liis failure to obtaiu such action, or the rea- 
son for not making such effort." 

[ 1 ] This motion, being an alleged défense, in point of law, arising 
upon the face of the bill for insufficiency of fact, to constitute a vaHd 
cause of action, takes the place of a demurrer. Éq. Kule 29 (198 Fed. 
xxvi, 115 C. C. A. xxvi). 

[2] It is elementary that a complainant in equity must allège with 
particularity every material fact necessary for him to prove to estab- 
lish his right to the relief prayed. Story's Jiquity Pleading, § 241 ; 
Shipman's Equity Pleading, p. 320 ; Hageman v, Brown, 76 N. J. Eq. 
126, 73 Atl. 862; Schuler v. So. Iron & Steel Co., 77 N. J. Eq. 60, 75 
Atl. 552. Only the ultimate facts upon which the complainant asks 
relief, however, are necessary to be stated, and a short and simple 
statement of thèse, omitting mère statements of évidence, is sufficient. 
See Eq. Rule 25, par. 3 (198 Fed. xxv, 115 C. C. A. xxv). 

[3] It is well settled that, in the absence of statutory provisions, 
the granting of dividends from the profits of a trading corporation is 
in the discrétion of the directors, subject to the intervention of a court 
of equity for improper refusai. N. Y., etc., R. R. Co. v. Nickals, 119 
U. S. 296, 7 Sup. Ct. 209, 30 L. Ed. 363 ; Gibbons v. Mahon, 136 U. 
S. 549, 558, 10 Sup. Ct. 1057, 34 L. Ed. 525 ; Stevens v. U. S. Steel 
Corporation, 68 N. J. Eq. 373, 59 South. 905 ; Blanchard v. Prudential 
Ins. Co., 78 N. T- Eq. 471, 79 Atl. 533; Murray v. Beattie Mfg. Co., 
79 N. J. Eq. 604, 82 Atl. 1038; Cook on Corp. (6th Ed.) § 545. 

In the U. S. Steel Case, Vice Chancellor Stevenson said : 

"The bill présents no case, apart from our statute (Corporation Act, § 47), 
in which, under the gênerai equity power of this court, the complainant is 
entitled to hâve a dividend declared on the eommon stock of the défendant 
corporation. The gênerai rule is well settled that the directors of trading 
corporations are invested with a wide dlscretionary power in regard to the 
distribution of profits in the form of dividends among the stockholders. Sub- 
ject, of course, to provisions in the charter, and also to the by-laws of the 
Company, it is for the directors to say whether profits shall be distributed to 
the stockholders, or retained for the purpose of the corporate business. It 
is, however, equally well settled that this dlscretionary power is not absolute, 
and when the directors 'improperly refuse to make a division of unused 
profits,' a court of equity will intervene on behalf of any stockholder who 
may complain. Laurel Springs Land Oo. v. Fougeray, 50 N. J. Eq. 756, 759, 
760 [26 Atl. 886]; Fougeray v. Cord, 50 N. J. Bq. 185, 197 [24 Atl. 499]; 
Grifling v. GrifHng Iron Co., 61 N. J. Eq. 269, 271 [48 Atl. 910]; 2 Cook, 
Corp. (4th Ed.) § 545. Thèse gênerai principles must be kept in mind in 
dealing with such statutes as those which a little later we are to eonstrue. 
It does not follow, if the minority stockholders hâve not the benefit of a 
hard and fast statutory rule for the distribution of profits, that therefore 
they are exposed to permanent deprlvation of dividends, and that they must 
wait indeflnitely, and accept an Increasing book value of their stock In 
place of the cash dividends which they would prefer to enjoy. The New 
Jersey cases above cited, as well as many cases in other states, illustrate 
how ample, are the powers of courts of equity to enforce the rights and satisfy 
the reasonable êxpectations of stockholders in the matter of the déclaration 
of dividends when profits, which are not requlred to,be retained for the pur- 
poses of the corporate business, including protection against emergencies, are 
unreasonably and unjustly allowed to remain undistributed." 
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[4] By section 8, par. 7, of the New Jersey act concerning corpo- 
rations (Rev. of 1896, p. 280), as amended by P. L. 18^6, p. 407 (2 
Comp. St. N. J. 1910, p. 1604), it is provided that the certificate of in- 
corporation may include — 

■'any provision whieh the incorporators may choose te insert, for the régula- 
tion of the business and for the conduct of the affairs of the corporation, 
and any provision creating, defining. limlting and regulating the powers of 
the corporation, the directors and the stockliolders, or any class or classes 
of stockholders ; provided, such provision be not inconsistent with this act." 

By section 30 of such act the directors are enjoined from declaring 
dividends, except from the surplus or from the net profits arising from 
the company's business. Section 47 of said act, as amended by chap- 
ter 110 of the Laws of 1901 (P. L. N. J. 1901, p. 246), provides : 

"L'nless otherwlse provided in the original or amended certificate of in- 
corporation, or in a by-law adopted by a vote of at Jeast a uiajority of the 
stockholders, the directors of every corporation created under this act shall, 
in January in each year, after reserving over and above its capital .stock pald 
iu, as a working capital for said corporation, such smn, if any, as shall hâve 
been fixed by the stockholders, déclare a dividend among its stockholders ot 
the whole of its accumulated profits exceeding the amount so reserved, and 
pay the same to such stockholders on demand." 

It has been held that the word "otherwise," as used in section 47, 
is not hmited to the date of declaring the dividends, but is applicable 
to the whole subject of dividends, and that the fixing of the sum to 
be reserved as a working capital is to be done directly by the stock- 
holders only in the absence of provisions regulating that matter, con- 
tained in the original or amended certificate of incorporation or in a 
by-law adopted by a vote of a majority of such stockholders. Stevens 
V. U. S. Steel Corp., supra; Raynolds v. Diamond Mills P. Co., 69 
N. J. Eq. 299, 60 Atl. 941 ; Bassett v. U. S. Cast Iron, etc. Co., 74 
N. J. Eq. 668, 70 Atl. 929. And, in Murray v. Beattie Mfg. Co., su- 
pra, it was held by the court of last resort in New Jersey (headnote 
by the court) : 

"Under the corporation act of 1800, when the by-la\vs authorize the direc- 
tors to détermine the amount to be reserved for working capital, their power 
to détermine the amount of dividends is absolute as long as they act in the 
exercise of an honest judgmeut." 

Turning now to the bill of complaint, it allèges, in substance, mostly 
on information and belief, as far as is necessary to détermine the 
présent motion, that the défendant company is a New Jersey corpo- 
ration, incorporated on March 11, 1899, with power, inter alia, to 
carry on the business of manufacturing, gathering, storing, preserv- 
ing, buying, and selling ail kinds of ice; that by an amended certifi- 
cate of incorporation, authorized about May 13, 1907, its capital stock 
was reduced to $40,000,000, divided into $25,000,000 of common and 
$15,000,000 of preferred, 250,000 and 150,000 shares, respectively ; 
that complainant is the owner of 300 shares of the common stock and 
100 shares of the preferred stock, the latter bearing a fixed 6 per cent, 
yearly dividend, payable before any dividend shall be paid on the 
common stock; that such dividend is cumulative, and that holders 
of such preferred stock, in case of liquidation or dissolution of the 
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Company, are entitled to be paid in full, both of principal and, ail earned 
and unpaid dividends, before any amount shall be paid on the com- 
mun stock ; that complainant bas been such a shareholder for upwards 
of 12 years; that up to July, 1901, dividends on the preferred stock 
were paid at the agreed rate, but that little bas been paid since in such 
dividends, though the company was amply able to pay from its net 
profits an annual dividend of at least 2 per cent, on its preferred stock 
without injuring its business; that on October 31, 1912, the unpaid 
dividends on such stock amounted to at least 50 per cent., aggregating 
more than $7,500,000; that a large majority of the common stock and 
96.2 per cent, of the outstanding preferred stock is owned by the 
American Ice Securities Company ; that the Securities Company was 
organized to give complète control of the défendant company to cer- 
tain persons active in the management of such company, and to "f reeze 
out" the minority stockholders ; that the défendant company has ac- 
cumulated profits, not reserved for working capital, of upwards of 
$2,000,000, and a surplus of upwards of $3,000,000; that with few 
exceptions (named) such profits hâve been put into improvements, 
maintenance, and equipment, the payment of large salaries, and in 
surplus, and that at least three-fourths of the accumulated earnings 
are not required in the prosecution of the business ; that during the 
past three years the défendant company has expended, for mainte- 
nance, improvement, and equipment, upwards of $1,500,000, and that 
during such period an annual expenditure of $100,000 would hâve 
been more than sufficient for the necessary repairs and improvements, 
aside from the acquisition of new plants and the payment of moneys 
for the purpose of acquiring new business ; that the défendant com- 
pany, by substituting a new bond issue, at a higher rate of interest, 
for an old one, more than a year and a half before the latter became 
due, occasioned a loss to the company of nearly $1,000,000; that the 
défendant company novif has a surplus and sufficient accumulated net 
earnings to pay a dividend on its preferred stock of at least 20 per 
cent, over and above any duly authorized reserve for working cap- 
ital ; that failure to déclare and pay dividends is not due to the exer- 
cise of a just discrétion by the directors, but to their désire to extend 
business at the expense of the minority stockholders, and to compel 
them to dispose of their holdings or become stockholders of the Secu- 
rities Company ; that in several instances in récent years the directors' 
failure to déclare dividends on the preferred stock was due in part 
to the désire of the majority of the common stockholders to apply the 
profits, sufficient to pay such dividends, but not on both common and 
preferred, to repairs and improvements for their gênerai benefit, rather 
than to the payment of dividends on the preferred stock ; that it would 
be useless to apply to the stockholders or directors of the défendant 
to take action to déclare dividends upon such stock, for the reason 
that the majority of each of the stockholders and directors are op- 
posed to such déclaration, and that the majority of the stockholders 
and directors who now control the affairs of such company hâve re- 
frained from declaring any dividends for the last 10 years, except as 
stated; that the complainant has demanded of such directors thaï 
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dividends on such stock be declared, and has f requently demanded déc- 
laration and payment of dividends on his preferred stock, and that such 
demands hâve never been complied with, except as stated, though meet- 
ings of the stockholders and directors hâve been held since such de- 
mands ; that complainant has never consented to any by-Iaw permit- 
ting the directors to desist from declaring dividends on the common 
or preferred stock. 

The biil thereupon prays for a decree enjoining the défendant Com- 
pany to pay a dividend of 20 per cent, on the outstanding preferred 
stock, and for discovery, accounting, and a rcceiver in aid of such 
payment, etc. It is apparent from this récital that, while the bill cov- 
ers much ground, its statements, in essentials, are of the most gên- 
erai character. An articulated array of generalities, no matter how 
well sounding, will not satisfy the requirement that the ultimate facts 
upon which the prayer for relief is founded must be stated fully, 
distinctly, and with particularity. 

[5| The bill does not set out the original or amended certificate 
of incorporation, or any of the company's by-laws, nor does it allège 
that none of thèse contain any provision regulating the matter of re- 
serving working capital from the net profits; and one is left in the 
dark concerning whether the incorporators, in the original certificate, 
or the stockholders, in the amended certificate or by-laws, hâve formu- 
lated any policy in regard to working capital. For aught that appears 
the directors, in declining to déclare dividends out of the profits in 
question, acted in strict accordance with the provisions in such certifi- 
cates and by-laws, and in that respect were only carrying out the duly 
authorized business policy of the corporation. This omission alone, 
in my judgment, is fatal. The presumption is that the directors' ac- 
tion in that respect is authorized, and it is not overcome by mère gên- 
erai allégations such as : 

'■There are 'accumulated protits whieli are not reserved for working cap- 
ital.' " 

"At least three-fonrths of said accumulated earnlngs are not requlred In 
the proset'ution of the business." 

"Conipan.v is aiiipl.v able to déclare and pay large portions of ail due and 
unpaid dividends." 

"Tlie Company 'bas assets sufflcient to pay the same without injuring Its 
business.' " 

And (even this on information and belief) : 

"Complainant 'lias never con.sented to any by-law permitting the directors 
to desist froiu declaring dividends.' " 

The niere fact that a corporation has a large amount of surplus or 
net profits does not entitle the stockholder as of right to dividends. 
N. Y., Lake Erie & W. R. R. v. Nickals, supra; Gibbons v. Mahon, 
supra ; Trimble v. Amer. Sugar Réf. Co., 61 N. T. Eq. 340, 48 Atl. 
912. 

In Gibbons v. Mahon, supra, it became necessary to décide whether 
certain shares of stock, representing the accumulated profits of the 
corporation, were to be treated as capital or dividends. It was decided 
that they were capital. Mr. Justice Gray, in delivering the opinion of 
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the Suprême Court, used the followiiig language, which, because of 
its pertinency to the question hère considered, is quoted at length : 

"Money earned by a corporation remains the property of the corporation, 
and does not beconie the property of the stockholders, uuless and until it is 
distributed among them by the corporation. The corporation may treat it aurt 
deal with it either as profits of its business or as an addition to its capital. 
Acting in good faith and for the best interests of ail concerned the corpora- 
tion may distribute its earnings at once to the stockholders as inconie, or it 
may reserve part of tlie earnings of a prospérons year tu make up for a pos- 
sible lack of profits in future years, or it may retaiu ijortions of its earn- 
ings and allow them to accumula te, and then invest them in its own works 
and plant, so as to secure and increase the permanent value of its property. 
Which of thèse courses shall be pursued is to be determlned by the dlrectors, 
with due regard to the condition of the conipany's property and affaira as a 
whole; and, unless in case of fraud or bad faith on thelr part, their discré- 
tion in this respect cannot be controlled by the courts, even at the suit of 
owners of preferred stock, entitled by express agreement with the corpora- 
tion to dividends at a certain yearly rate, 'in préférence to the payment of 
auy dividend on the common stock, but dépendent on the profits of eacli par- 
ticular year, as declared by the board of directors.' New York, Lake P^rie & 
Western Railroad v. Nickals, 119 U. S. 296, 304, 307 [7 Sup. Ot. 209, 30 L. 
ICd. 363]." 

Section 47 of the Corporation Act recognizes the probable need of 
working capital in addition to that subscribed, to a successful opération 
of the company's business; and what amount is required — irrespective 
of whether the stockholders directly, or indirectly through their agents, 
fix it — dépends upon the character of the enterprise, the facilities for 
production, the cost of operating, the condition of existing markets, 
both as to demand and ability to make prompt settlements, and a fore- 
cast of what the market in the immédiate future is likely to require. 
Thèse and other considérations may impel an honest, compétent direc- 
torate to withhold dividends ; and the courts will not interfère in such 
détermination, in the absence of clear and unambiguous allégation 
showing vvillful neglect or bad faith. 

The défendant company, authorized to gatlier natural and manu- 
facture artificial ice, may take such steps to avert an ice famine or ex- 
tend their capacity to handle a growing business as in their discrétion 
may be necessary, and if in doing so it appropriâtes some or ail of the 
accumulated profits in increasing the capacity of existing, or in the ac- 
quisition of new, storehouses or manufacturing plants, this will be 
presumed, in the absence of a showing to the contrary, to hâve been 
necessary for the protection or betterment of the company's business. 

The bill shows accumulated profits of $2,000,000 and a surplus of 
$3,000,000. Thèse sums are only seemingly large ; the profits being 
less than 10 per cent, of the outstanding capitalization. The bill fur- 
ther shows that during the first five years the net profits, s ave certain 
small dividends paid, hâve been put into improvements and surplus; 
that the average animal net profits bave been less than 2 per cent, of 
the outstanding capital; that the net accumulations are the resuit of 
more than a decade's business, during which the dividends were small 
and intermittent ; that during the last three years the company bas ex- 
pended more than $1,500,000 for maintenance, improvements, and 
equipment, but how much is now in cash or "quick" assets, or in real 
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estate, equipment, or other "slow" assets, does not appear. For aught 
appearing, none of such accumulations are presently available for divi- 
dends. In order to distribute the accumulations hère intended to be 
alleged to bave been vvrongfully withheld from the stockholders, it 
might be necessary to sell some of the new acquisitions or to borrow 
large sunis, either of which might seriously menace the future welfare 
and integrity of the company. 

Courts protect the minority against the oppression of the majority 
stockholders, because otherwise such wrongs would go unrighted and 
the injured be remediless. But the courts will also protect the majori- 
ty against the oppression of the minority. The "strikes" of the minor- 
ity against the majority are often as inéquitable as the "freezing out" 
of the minority by the majority. 

Vexations suits, carrying in their wake, not only unnecessary ex- 
pense, but exposure of internai management and business policy, of 
advantage to none but competitors, and often brought in the latter's 
interests, entailing serious loss, if not disaster, to the common interests 
of ail the stockholders, hâve no place in a court of conscience. 

That the dividends paid during a décade were few and scant, and 
that large expenditures for new plants, equipment, etc., were made 
during the same period, does not prove that this was improper ; and 
merely setting forth such facts does not assert that it was. That the 
management of the company's aiïairs is in the complète control of the 
majority does not indicate that the minority is being oppressed. It is 
the duty, as well as the privilège, of the majority to control. The allé- 
gation that the holders of the majority stock for years hâve pursued 
a definite policy to force complainant to sell out is a conclusion, rather 
than a statement of fact. What are the overt acts ? It is inconceiva- 
ble that an enterprise using capital of the magnitude hère described 
could hâve pursued a systematic plan to coerce complainant to sell his 
stock, without exposing sufficient of such plan to enable complainant 
to assert the facts underlying the conclusion hère stated. 

Furthermore, involved in the question whether the failure to déclare 
dividends from known accumulated profits was improper is the one 
whether the complainant bas exhausted ail available means within the 
corporation before he came into court. 

[6] The business of a corporation, within limitations, is to be man- 
aged by its board of directors, and as thèse are selected by the majori- 
ty of stockholders and sùbject to their control, it is the duty, generally 
stated, of a minority stockholder having a grievance — fancied or real — 
against the conduct of such directorate or the business policy of the 
majbrity stockholders, to seek redress, in the first instance, from such 
directors, or their principals, the majority stockholders. Hawes v. 
Oakland, 104 U. S. 450, 26 L. Ed. 827 ; Quincy v. Steel, 120 U. S. 241, 
7 Sup. Ct. 520, 30 L. Ed. 624; Maeder v. Bufïalo Bill's Co. (C. C. Dist. 
N. J.) 132 Fed. 280. 

Courts of equity are not for the purpose of correcting errors in the 
management or business policy of a corporation, in the absence of bad 
f aith ; and to maintain a bill in equity involving such considérations 
the complainant, in addition to showing that the company refused to 
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déclare dividends out of net profits, must show, not only that such 
profits should be distributed aniong the stockholders, but that the Com- 
pany continues its refusai after having been seasonably requested to 
make such distribution, or that its hostility to the minority interests 
is so manifest that such request would be but an idle performance. 
This duty is not, as supposed by complainant, required only when the 
minority stockholder comes within equity rule 27 (198 Fed. xxv, 
115 C. C. A. xxv) and files a bill "founded ou rights which may prop- 
erly be asserted by the corporation." This duty grows out of the very 
relation which such a stockholder bears to bis associâtes and the cor- 
poration. 

A minority stockholder is therefore required, on the fundamental 
équitable principle that he who seeks equity must do equity, to show 
that he bas availed himself of his rights within the corporation, or 
that it would be unavailing to attempt to do so. This showing the 
complainant in this case bas not made. The statement that complain- 
ant frequently denianded of the directors that such dividends be de- 
clared and that the same bave been refused, though meetings of stock- 
holders and of directors bave been held since such demands, is not 
sufficiently full and certain to comply with the rule hereinbefore stated. 
When were the demands made with référence to such meetings, and 
what, if any, was the action upon which the pleader bases his conclu- 
sion that the refusai was improper? As the bill asserts that the ac- 
cumulations were the product of a great number of years, were such 
demands made before, during, or after the dévotion by. the company 
of such profits to the acquisition of new plants, improvements, equip- 
ment, and new business, to ail of which objects the bill, by at least 
necessary implication, asserts such profits were being applied? The 
bill, as noted, fails to disclose how much of the accumulated profits 
are in cash or "quick" assets, and there is an utter absence of any facts 
showing that the complainant has attempted seasonably to obtain re- 
dress within the corporation or that the refusai to déclare dividends 
was improper. The omissions relate, not to mère matters of évidence, 
but to ultimate facts essential to maintain the jurisdiction of the court 
in reviewing the business management of a trading corporation, as 
well as to maintain a bill to compel the déclaration of dividends from 
accumulated profits. Further, the bill does not show the reason for 
not making other or more attempts within the corporation to obtain 
such relief. The allégation that it would be useless to apply to the 
stockholders or directors to déclare dividends, for the reason that a 
majority of each are opposed thereto, does not meet the requirement. 

That the failure to déclare more dividends is in accordance with the 
purpose of the majority is inferable from the fact that more has not 
been paid, and an express allégation that such majority are opposed 
to paying more dividends does not indicate such an hostility to the in- 
terests of the minority as to justify the failure to make further at- 
tempts to obtain the desired dividends. There is nothing in the case 
made by the bill that shows that anything doue by those in control of 
the company 's afifairs is inimical to the interest of any class of stock- 
holders. The putting profits into additional plants, improvements. 
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etc., is not per se inimical to such interests. The very life of the Com- 
pany may demand such a policy. While the payment of dividends 
is the desideration in trading corporations, to dévote ail or any of the 
profits at ail times may be suicidai. 

From thèse reflections, it is not to be inferred that a trading corpo- 
ration may go on indefinitely, and apply its profits to plant, equipment, 
etc., to the exclusion of paying dividends. There is a limit to the di- 
rectors' discrétion in such matters. Storrow v. Texas Cons., etc., 
Ass'n, 87 Fed. 612, 31 C. C. A. 139. Griffing v. Griffing Iron Co., 61 
N. J. Eq. 269, 48 Atl. 910, is a case where the accumulated profits ex- 
ceeded the total capital stock of the company (so shown by the bill, 
though not in the opinion), and, while this was not the only ground 
influencing the court to overrule the demurrer interposed by the di- 
rectors in that case, yet it would be difficult to say that such fact alone 
did not show sufficient equity to require the défendants to make an- 
swer. The case at bar, however, shows no such condition of afifairs. 
While the period during which no or few dividends hâve been paid is 
long, there is nothing in the amount of the surplus, in view of the 
large capital employed, that forces the conclusion that a scheme ex- 
isted to enhance the interests of the common as against the preferred 
stock, or to coerce the holders of the minority stock to sell or dispose 
of such holdings. The complainant's holdings are very small — but 
.0018 of the capitalization involved — and, as well said by Vice Chan- 
cellor Pitney in Trimble v. Amer. Sugar Réf. Co., supra : 

"Admitting that the holder of so sniall a part of the stock Is entitled to 
l)e heard In this court for the correction of any real grievance he may sufCer 
by the nilsconduct of the majority, yet ] think it Is the duty of the court to 
require that he should sliow a elear case t)y distinct atiirmative allégations, 
even if they shouUl necessarily liiclude sonie of a négative character. In 
.short, he niust anticipate and exclude ail reasonably probable conditions 
whieli may bar hls relief." 

I am of the opinion that the bill lacks equity in the particulars con- 
sidered, and, as they go to the foundation of the suit, it must be dis- 
missed, unless the complainant can by amendment avoid such defects. 



In re DUNFEE. 

(District Court, ^'. D. New York. August 4, 191,3.) 

Bankruptcy (§ 301*)— Pboceedi.ngs in State Coubt — Stay— Vacation — Dis- 
charge. 

A bankrupt obtained from a surety company a bond to certain execu- 
tors to enable him to withdraw nioney in their hands, conditioned to re- 
pay so much thereof as was necessary to pay valid claims against the f und. 
The surety, having been compelled to pay a large sum to the executors 
under the bond, instituted suit against the bankrupt in the state court, 
clalming false représentations by the bankrupt as to his assets and lia- 
bilities, made to it to obtain the bond. .Judgment was rendered in the 
State court against the bankrupt by default. He moved to vacate the 
same, and secured an order from the bankruptcy court staying the surety 
from entering judgment and further prosecuting the action in the state 

•For other cases see same topic & § numbëb in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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court, on tlie ground tliat the indebtedness to tlie surety was discliargea- 
ble In banki'uptcy. ïhe latter, however, claimed that it was a liability 
for obtainiug property by false pretenses oi- false représentations, or ob- 
taining property on crédit on a materially false statenient in writing 
made to auy person or bis représentative to obtain crédit from such per- 
son, and was tberefore a debt not chargeable in banlvTuptey. HelO, that 
a motion to vacate the order staying tlie surety from entering judgnient 
and furtlier prosecuting the action in the state conrt would be deuied, to 
afford the bankrupt an opportunity to move the state court to vacate and 
open the default and try the merits of the issue wbether the bond was 
obtained by false représentations, witli leave to renew the motion to va- 
cate the stay on termination of such proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 637-655: 
Dec. Dig. § 391.*J 

In Baiikruptcy. In the matter of Joseph Dunfee, bankrupt. On 
motion to vacate an order staying the plaintiff froni entering JLulgnient 
and further prosecuting an action in the Suprême Court of New York 
against the bankrupt. Denied, with leave to renew. 

Hirsh & Newman, of Brooklyn, N. Y., for the motion. 
Lyman, Canough & Higbee, of Syracuse, N. Y., opposed. 

RAY, District Judge. December 19, 1912, the Em])ire State Surety 
Company commenced an action in the Suprême Court of the state 
of New York against Joseph Dunfee, the above-named bankrupt, to 
recover damages in the sum of $23,561.33 on the foUowing alleged 
causes of action: 

The plaintiff in such action. Empire State Surety Company, is a 
domestic corporation authorized to and engaged in writing indemnit}- 
bonds, and May 14, 1906, said John Dunfee made written application 
to said Empire State Surety Company for an indemnity bond in the 
sum of $27,000, to be given to the executors of the John Dunfee es- 
tate to protect them in paying over to said Joseph Dunfee the sum of 
$27,000, then standing to the crédit of John Dunfee on a contract 
between Central New York Téléphone & Telegraph Company and said 
John Dunfee for the construction of certain subways in the city of 
Syracuse, N. Y., and which contract the said Joseph Dunfee claimed 
to own together with the moneys due thereon. The conditions of 
the bond of indemnity entered into after the appi'oval of the applica- 
tion were as f ollows : 

'•VVhereas, hcretofore, John Dunfee, now deceased, entered into a contrati 
\\'ith the Central New York Téléphone & Telegraph Company for tlie con- 
struction of certain subways in the streets of the city of Syracuse, N. Y., 
which said contract was accompanled by a bond executed by said .Tohn Dnufee 
to said téléphone Company to save said téléphone company, under certain con- 
ditions, harmless from any damages which said company should sufl'er by 
ïeason of said work, or of any part tliereof, or during the construction of the 
same ; and whereas, said contract is claimed to be owned by said Joseph 
Dunfee, and he clainis to be entitled to any moneys arising from the same 
after the payment of ail obligations existing against said contract ; ai'.d 
whereas, there remained on deposit to the crédit of .lohii Dunfee at the tinie 
of hls deatli certain moneys derived from said contract. wlilch said moneys, 
or a portion tbereof, the said Joseph Dunfee désires should be paid to him : 

"Now, therefore, the conditions of thls obligation are such that if tho ex- 
ecutors of the last will and testament of John Dunfee, deceased, the obligées 

*For other cases see same toplc & i numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in this bond named, shall advance to said Joseph Dunfee, from said monejs 
on deposit as aforesaid, the sum of twenty-seven thousand dollars, or any 
l>art thereof, that the said Joseph Dnnfee shall pay any and ail claims of 
every name and nature outstanding by reason of the construction of said work 
and any and ail sums which exist or may be established as a liability against 
the estate of John Dunfee, deceased, by reason of said contract, or any lia- 
bility by reason of the bond signed by said John Dunfee acconipanying the 
said contract, or any liability that may hereafter be established against the 
estate of John Dunfee by reason thereof, or connected therewith, or arlslng 
therefrom, or against said Anna Dunfee and John J. Cummins, as executrix 
and exeeutor, or individually, by reason of said advancement, and, further. 
that in the event of any détermination that any of said moneys so advanced 
belongs to the estate of John Dunfee, and not to Joseph Dunfee, tten that said 
Joseph Dunfee shall refund the same and save said obligées and executors, 
both as executors and individually, harmless by reason of such advancement, 
then this obligation to be void ; otherwise, to remain in full force and effecl. 
It being understood, however, that the advancement of said money shall in 
no wise be construed as a concession of the ownership o£ said fund in said 
Joseph Dunfee, or any waiver of any right or clalm to same by said obligées, 
and in the event that upon the account of said executors it should be deter- 
mined that said money belongs to the estate of John Dunfee, deceased, then 
said accounting and détermination shall be conclusive as against the surety 
herein and fix the liability of the surety hereunder." 

In his application for said bond of indemnity the said Joseph Dun- 
fee represented and stated in writing in answer to the following ques- 
tions : 

"12. Give description and value of your Personal property? (A) Stock aud 
bonds amounting to $186,000. 

"13. Hâve you any debts or liabillties, individual or othervi^iseî If so, give 
description and amount of same. (A) See statement attached." 

The statement attached contained the following : 

"4. The name of my flrm is . (A) My partners are, nonc. * • * 

"7. I ovrn the following Personal property, such as mortgages, stocks, bonds, 

etc. Varions stocks and bonds amounting to $186,000. * * * 

"13. The following is a statement of the firm's assets and liabillties at 

date of : 

Stocks and bonds $186,000 

Real estate 27,300 

Fixtures and machiuery 6,000 

Mortgages 3,500 

Book accounts good 

Bills receivable 50,000 

Cash in bank 8,000 

Other assets consisting of: 

Due from John Dunfee estate 33,000 

$;«3,800 
Liabihties. 

Mortgages on real estate ,. $ 5,200 

Bills payable 10,000 

Book accounts 6,000 

Other liabillties, consisting of noue 

$21,200 

"The above statement is made for the purpose of induciug the Empire State 
Surety Company to give its obligation as above, and I hereby déclare that I 
hâve therein stated the truth, without any mental réservation vphatever. 

"[Signed] Joseph Dunfee." 
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The allégation of the complaint is that : 

"Tlpon infonuatiou and belief. prlor to the exécution, sealing, and delivery 
of the bond (l'Ivliibit C, the conditions of wliich are above stated) by plaiutiff, 
and for the pnrpose and with the intent of induciug the phiintiff (the Empire 
Surety Company) to exécute, neal, and dellver the sanie, tliis défendant false- 
ly and fraudulently represented and stated to tliis ])laintiff (the Surety Com- 
pany) that at Huit time lie liad eislit thousiUid dolbirs i.'fS.OOO.OO) cash In banlc, 
and that his only liubilities at that time auiounted to twenty-one thousaud 
two bundred dollars (¥21,200.00), which he stated consisted of the following, 
and no others : 

Mortgages on real estate 1? 5,200 00 

Bills payable 10,000 00 

Book accounts 0,000 00 

"That each and every such statement and représentation are and wero false 
and untrue, and were known by the défendant to be false and untrue, at the 
time be marte theni; that they were made by the défendant with the Intent 
and for the pnrpose of inducing tlie plaintift! to exécute and deliver the said 
bond 'Exhlbit C ; that the plaiutiff believed said statements to be true, and 
l'elying thereoii did exécute, seal, and deliver the said bond, 'Exhibit C " 

Also that Joseph Dunfee at that time did not hâve $8,000 in bank, 
but only $231, and that his liabilities were more than $21,200, and 
that over and above the liabilities stated he owed the Sait Springs 
Bank about $24,000. The complaint also allèges that after such 
bond was given suit was brought in the Suprême Court of the state 
of Nev^f York by the executors of John Dunfee on said bond against 
said Joseph Dunfee and the Empire State Surety Company — 

"in whieh action it was alleged and proved that the said obligées (said ex- 
ecutors) paid the sum of $20,8i0.8S liy reason o( a liabllity that existed against 
the estate of John Dunfee, deceased, by reason of the contract mentioned in 
said bond, and on the bond therein mentioned, of which action due notice was 
given this défendant." 

That such sum, with interest and costs, the Empire State Surety 
Company, in ail $23,561.33, in suit brought by said executors was 
compelled to pay by reason of having signed such surety bond. It 
is also alleged that on receipt of said bond of indemnity executed 
by Dunfee and the said Surety Company the said sum of $27,000 
was paid over to said Joseph Dunfee by said executors. It therefore 
appears that in considération of the giving of said bond by Joseph 
Dunfee to the executors of John Dunfee, deceased, with the said Em- 
pire State Surety Company as surety therein, the said Joseph Dunfee 
actually obtained the sum of $27,(K)0, and that by reason of the facts 
stated, becoming surety on such bond, the Empire State Surety Com- 
pany became liable to pay and did pay $23,561.33. 

By section 17 of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 
Stat. 550 [U. S. Comp. St. 1901, p. 3428]), "debts not afïected by a 
discharge" include liabilities for "obtaining property by false prêteuses 
or false représentations," and by section 14b (3) of said act (as amended 
by Act Feb. 5, 1903, c. 487, § 4, 35 Stat. 797, and Act June 25, 1910, 
c. 412, § 6, 36 Stat. 839 [U. S. Comp. St. Supp. 1911, p. 1496]), it is 
provided that a discharge shall not be granted if the bankrupt bas 
"obtained money or property on crédit upon a materially false state- 
ment in writing, made by him to any person, or his représentative. 
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for the purpose of obtaining crédit from such person." Was the ob- 
taining of the exécution of this bond by the Surety Company in the 
iirst instance, and the obtaining of the $27,000 on the strength of same 
from the executors of the John Dunfee estate, or the corporation 
owing it to the estate represented by them, (1) the "obtaining money 
or property on crédit upon a materially false statement in writing 
made by him (Joseph Dunfee) to any person (the Empire State Surety 
Company) or his (its) représentative, for the purpose of obtaining 
crédit from such person" (the Empire State Surety Company) within 
the meaning of the Bankruptcy Act? or (2) if not, is the "Habihty" 
of Joseph Dunfee to the Empire State Surety Company one for "ob- 
taining property by false pretenses or false représentations" within the 
meaning of said law? 

By giving this indemnity bond Joseph Dunfee obtained $27,000 in 
money, not from the Surety Company to which the représentations 
were made, but in fact from the executors of John Dunfee. deceased, 
and such executors gave him a certain crédit, as the obligation of 
the bond was to repay to them such part of the $27,000 as the estate 
represented by them might be found obligated to pay to others. The 
Empire State Surety Company became surety for the payment of such 
sum, and to it (any person) the représentations were made. Who is 
"such person" referred to, when the act says "for the purpose of ob- 
taining crédit from such person ?" Is it the one from whom the crédit 
is obtained, or the one from whom the money is obtahied? Or is it 
the one to whom the représentations were made? The Empire State 
Surety Company gave Joseph Dunfee a certain kind of crédit, for 
it became surety for him; but no money or property was then ob- 
tained from it. The money was obtained from another. 

If A. makes materially false statements to B. for the purpose of 
inducing B. to indorse his note to be given to C. for a loan of money 
to A., and on the faith of such représentations B. does indorse the 
note, and A. obtains the loan giving the note so indorsed to C, and 
B. is compelled to pay the note, and sues A., is the liability of A. 
to B. dischargeable in bankruptcy, or is A. entitled to his discharge? 

To bring the bankrupt within the provisions of section 14b (3), he 
must hâve (1) "obtained money or property on crédit, (2) upon a ma- 
terially false statement in writing, (3) made by him to any person or 
his représentative, (4) for the purpose of obtaining crédit (not money 
or property) from such person," obviously crédit from any person to 
whom the représentations were made. 

If A., désirons of obtaining money or property from B., and being 
unabfe to do so himself on his own promise or crédit, makes material- 
ly false statements in writing as to his financial condition to C. for the 
purpose of inducing C. to become his indorser or surety to B., so he 
(A.) can get the money or property desired, and on the faith of such 
représentations C. does become surety or indorser for A., and then A. 
on such surety bond or indorsement given or made by C, as the case 
may be, and delivered to B., obtains the money from B., has not A. 
obtained money "on crédit" upon a materially false statement in writ- 
ing made by him to C. (any person) for the purpose of obtaining 
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crédit from C. (such person), viz., the sîgning of such bond as surety, 
or of such note as indorser ? Has not A. in such case obtained "créd- 
it" from C, the indorser or surety, as the case may be, and has not 
A. obtained money on crédit? 

The statute does not say the money or property must hâve been ob- 
tained from the one to whom the materially false statements were 
made. However, in Re Tanner (D. C.) 27 Am. Bankr. Rep. 615, 192 
Fed. 572, Rudkin, District Judge, held : 

"Under section 14b (3) of the Bankruptcy Act, as amended in 1903, tlie ob- 
taining of an indemnity bond by a baukrupt does not constitute au obtain- 
ing of property on crédit, so as to bar bis discharse, when it appears that 
materially false statements as to bis financial condition were niade by tlie 
bankrupt for the purpose of obtaining the bond." 

In that case no money was obtained in the first instance by the 
bankrupt on the bond, as it was given to secure the faithful perform- 
ance of certain contracts ; but the surety company had to pay the bond 
on its liability incurred by signing it, the bankrupt not having per- 
formed the contracts. When that case was decided, the amendments 
of 1910 had not been adopted. 

In 2 Loveland on Bankruptcy (4th Ed.) p. 1321, § 730, it is said : 

"To prevent a discharge under tliis provision [section 14b (3)], two things 
must be established by the objecting créditer: First, the bankrupt must hâve 
obtained property on crédit; and second, he must iiave made to the person 
from whom he ohtained it [property or crédit, which] a materially false state- 
ment in wrlting for the purpose of obtaining it on crédit." 

Assuming that the pronoun "it" in each instance, as used in the 
quotation, refers to property, and the learned author would agrée with 
Judge Rudkin, supra ; but if the author means that, "second," he must 
hâve made to the person from whom he obtained "it," to wit, "crédit," 
a materially false statement, etc., he does not. 

In Gaddy v. Witt (Tex. Civ. App.) 27 Am. Bankr. Rep. 457, 142 
S. W. 926, it was held : 

"Where a debtor by false and frauduleut représentations has proeured an 
additlonal guarantor to a written guaranty for the payment of his existing 
or subsequently accruing indebtedness to a bank, and such guarantor pays 
the indebtedness, the debtor's liability for relmbursenient, under section 17a 
(2) of the Bankruptcy Act, is not affected by his discharge in bankruptcy." 

Prior to the amendment of 1910, and as amended February 5, 
1903 (32 Stat. 797), section 14b (3) read : 

"Obtained property on crédit from any person upon a materially false 
statement in writing made to such person for the purpose of obtaining such 
property On crédit" 

It is obvions that many of the cases decided prior to the amendment 
of 1910 hâve no application now. It is clear that, as the section then 
(1903) read, the statement must hâve been made to the person from 
whom the property was obtained on crédit. 

Is a surety bond, when executed by a surety company, to be deliv- 
ered to another for the purpose of enabling the principal in such bond 
to ohtain money for himself from such other, which the principal and 
surety in such bond obhgate themselves therein to repay in a certain 
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event or in certain events, "property" within the intent and meaning 
of sections 14 and 17 of the Bankruptcy Act? If net, then obtaining 
the bond is not obtaining money or property. If such a bond, when 
duly executed, is property, within the meaning of the act, then Dunf ee 
obtained property by means of the false and fraudulent représenta- 
tions directly from the person to whom such représentations were 
made. If the bond is not property, then as the money was obtained 
from the executors to whom the bond was delivered, the property ob- 
tained and intended to be obtained was obtained from persons to 
whom no représentations were made, but on the crédit of the Surety 
Company, which extended such crédit to Dunfee, the principal in the 
bond, on the strength of his représentations ; that is, by means of the 
false and fraudulent représentations made in writing to the Surety 
Company, Dunfee obtained crédit with it and its bond, and on giving 
or delivering the bond and on the crédit of the Surety Company he 
obtained the money. It was not a loan of money, and it was not an 
attempt to obtain the money of the surety company or the money of 
some other person. Dunfee claimed that the contract and money due 
thereon were his, and that he was entitled thereto ; but, as there were 
or might be claims against it, as a condition of paying it over then, 
the executors required a bond with surety to refund any such sum as 
might be subsequently found to be a claim on such fund, or the money 
of the estate of John Dunfee, deceased, and not the property of Joseph 
Dunfee. 

It is obvions that under section 17 (2) a debt for a liability for 
obtaining property by false prêteuses or false représentations (oral or 
written), and which must hâve been made to the party of whom the 
property was obtained, or to another and communicated to the per- 
son from whom the property was obtained, is not released by a dis- 
charge in bankruptcy. If a discharge is granted to the bankrupt, it 
has no effect on such a liability. If a bankrupt has obtained money 
or property on crédit upon a materially false statement in writing 
made by him to any person, or his représentative, for the purpose 
of obtaining crédit from such person, he is not entitled to a discharge, 
and it has been held that the hability of the bankrupt on such a claim 
is in no way affected by the bankruptcy proceedings. Should the ob- 
jection to his discharge not be raised, and a discharge be granted, still 
the liabiHty might remain, and the discharge not bar the remedy for 
the tort. This seems to be so, even when the claim on the contract 
liability is proved and a dividend paid and accepted. Talcott v. Friend 
et al., 24 Am. Bankr. Rep. 708, 179 Fed. 676, 103 C. C. A. 80. I am 
of the opinion that obtaining the exécution and delivery of a bond by 
a surety by means of false and fraudulent représentations, verbal or 
in writing, made by the principal in such bond, and on which bond 
the principal procures money or property from a third person, which 
he claims to be his own, and some part or the whole of which he 
binds himself to repay in certain events, does not create a liability 
of such principal to the surety, in case the surety is compelled to 
pay the obligée in the bond for obtaining property by false prêteuses 
or false représentations. The false and fraudulent représentations 
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had no influence in obtaining the property or money which was partert 
with on the crédit of the surety, who in turn extended crédit to such 
principal by reason of such false and fraudaient représentations. In- 
directly and later the principal gets the benefit of the money or prop- 
erty of the surety, which it pays to cancel its obligations to the obligée 
in the bond. But when we go back to section 14b (3), vve hâve a 
dififerent case. Hère, applying the facts stated, the principal in the 
bond (now the bankrupt) bas obtained money or property on crédit — 
that is, on bis promise to the obligée in the bond to pay at a future 
time and in a certain event — upon a materially false statement in writ- 
ing made to the surety (a person) for the very purpose of obtaining, 
not money or property from such person (the surety), but for the pur- 
pose of obtaining crédit from such person (the surety), and his sig- 
nature, so as to obtain money, which he does obtain from the obligée 
in the bond. 

I am of the opinion that, when A. induces B. to sign his bond or 
note as surety, he has obtained "crédit" from such person. When 
he obtains that crédit by false and fraudulent représentations made in 
writing, and uses that crecht to obtain money or property from an- 
other for himself on a promise to repay in a certain event, he has 
obtained such money or property on or by means of a materially false 
statement in writing made by him to the surety (any person) for the 
purpose of obtaining, not money or property from such person, the 
surety, which is not required by the statute, but for the purpose of 
obtaining crédit from such person, the surety, which is ail that section 
14b (3) reciuires to defeat a discharge. Now, if the liability in such 
a case, reduced to judgment, will prevent a discharge, if shown on 
the application for a discharge, is it a liability for "obtaining prop- 
erty by false prêteuses or false représentations," within the meaning 
of section 17a (2) ? 

When Joseph Dunfee procured the Empire State Surety Company 
to sign his bond as surety, a liability (contingent) of said Dunfee to 
said Surety Company was created, in case the Surety Company was 
compelled to pay anything by reason of signing such bond, and when 
the Surety Company in tbe suit against it was compelled to pay and 
did pay the $23,561.33 which Dunfee should bave paid, said Surety 
Company became an actual creditor of Dunfee, with a claim against 
him for that amount. In 2 Loveland on Bankruptcy, 1323, referring 
to section 14b, it is said : 

"ïhe amendment of 1910 amplifled this section by insertliig the words 'money 
or' before 'property,' and by providhig that the statement must be made by 
the bankrupt to the creditor 'or his représentative for the purpose of obtaining 
oredit trom such person.' " 

This statement was made to the Surety Company, which company 
was induced thereby to sign, and did sign, the bond, and by reason 
of such signing the Surety Company became a creditor of said Joseph 
Dunfee, the bankrupt, and was induced to become such creditor by 
means of the false and fraudulent représentations made by the debtor 
(the bankrupt) to the Surety Company. 

It must be conceded that in this case Joseph Dunfee, the bankrupt. 
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actually obtained the money or property paid over to him, and to 
secure the repayment of which the bond was given, on the faith of 
the bond itself and the signature thereto of the Surety Company, and 
hence Hterally he did not obtain such money on crédit "upon" the 
materially false statement in writing made to the Surety Company 
for the purpose of obtaining crédit from the Surety Company. The 
materially false statements were never communicated to nor acted on 
by the executors of John Dunfee, deceased, who parted with the 
money. In fact, what Joseph Dunfee obtained by means of his false 
and fraudulent représentations in writing made to the Surety Com- 
pany was its signature to, exécution of, and delivery of the bond ; 
that is, the crédit of the Surety Company in the first instance, and, 
because of Dunfee's default in complying with the condition of the 
bond, the Surety Company was compelled to pay Dunfee's debt, and 
hence Dunfee became liable to reimburse the Surety Company. 

As the Surety Company in signing the bond relied upon the rep- 
résentations, and would not hâve signed but for them, the liability 
relied upon is that of having obtained the signature of the Surety 
Company to the bond, and indirectly and ultimately the money of 
such Surety Company for his (Dunfee's) benefit. Is it at ail mate- 
rial that Dunfee did not obtain the money of the Surety Company 
directly and immediately, but only ultimately, and on the happening 
of the event or contingency provided for? Is such a liability within 
the contemplation of the Bankruptcy Act? 

"A discharge in bankruptcy shall release a bankrupt from ail his provable 
debts except such as * * * (2) are llabilities for obtaining property by 
false prêteuses or false représentations," etc. 

We always arrive at the resuit that Dunfee did not obtain any 
money or property "upon" the alleged materially false statements, 
but only indirectly by reason thereof, and that the liability of Dunfee 
to the Surety Company is not one for obtaining money or property 
from it directly by false prêteuses or false représentations, but is one 
for obtaining its signature to the bond by means of such représenta- 
tions and eventually the payment of the liability of the (now) bank- 
rupt by the surety. When the liability of Dunfee to the Surety Com- 
pany ripens into a judgment, if it should, it will be an adjudicated 
liability for having obtained the crédit of the Surety Company for 
his use and benefit upon materially false statements in writing made 
to the surety for the purpose of obtaining that crédit ; or, enlarging 
the word "crédit" to include the obligation of the Surety Company 
to pay money in a certain event or upon a certain contingency, then 
it Vvill become an adjudicated liability for having obtained the writ- 
ten obligation of the Surety Company to pay money in a certain event 
for Dunfee's benefit, upon materially false statements in writing made 
to such surety for the express purpose of obtaining such written ob- 
ligation. When the obligation of Dunfee to repay, or to pay back, 
a part of the money which he obtained from the executors of John 
Dunfee, deceased, by virtue of giving the bond with the Empire State 
Surety Company as surety thereon, became fixed (a contingency within 
the contemplation of ail the parties), and Dunfee failed to pay as 
20() F.— 48 
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agreed, the Surety Company was compelled to pay and did pay because 
of its obligation as surety in writing, which obligation was obtained 
by Dunfee upon materially false statements in writing for his own 
use and benefit, and to enable him to obtain money which he claimed 
as his own, and which he did obtain, and which he agreed to repay 
in a certain event. 

I think the question is to be determined by ascertaining whether 
or not so obtaining the signature or crédit of a surety or surety com- 
pan)- is the obtaining of property by false pretenses or false repré- 
sentations, or the obtaining of money or property on crédit upon a ma- 
terially false statement in writing. If obtaining the bond with the 
signature of the Surety Company thereto is not obtaining "property" 
within the meaning of the law, is it sufïàcient that through it the prin- 
cipal, Dunfee, eventually obtained indirectly, through the paynient of 
his debt by the Surety Company, not the money or property, but the 
benefit of the money or property, of the Surety Company? He bas 
certainly obtained tlie benefit of the money paid by the Surety Com- 
pany, which was paid to make good money which he obtained on the 
bond and on crédit, the crédit of the Surety Company, and which 
crédit was obtained upon a materially false statement made to such 
Surety Company for the purpose of obtaining crédit from such Surety 
Company. But I doubt that it was intended by the amendments of 
1910 to reach or cover the claims of persons who are induced by false 
pretenses or false représentations to sign notes and bonds as surety, 
and who later are compelled to pay. May we interpolate so as to 
make section 17 read "liabilities for obtaining property or money, or 
the paynient of money or property for the bankrupf's benefit, by false 
pretenses or false représentations" ? In section 14b (3) may be inter- 
polate so as to make it read "obtained. money or property on crédit, 
or the benefit of the payment of money, upon a materially false state- 
ment in writing made by him to any person or his représentative, for 
the purpose of obtaining crédit, or made to the person compelled to 
make such payment of money" ? However strong the désire of the 
court to bring a given case withiu the meaning of the statute as writ- 
ten, the courts are wisely forbidden to legislate. If Dunfee applies 
for a discharge, and obtains a discharge, he can plead same as a bar 
in case this action is stayed until the question of his discharge is de- 
termined, or if on his application for a discharge thèse matters are 
pleaded as a reason for refusing a discharge, ail the facts can be 
shown to the court, and the matter decided on its merits, and the 
law applicable thereto. 

The défendant Joseph Dunfee, the bankrupt hère, claims that, if 
allowed to open the default in the Suprême Court, an inquest having 
been taken in the absence of his counsel and while another action was 
on trial, and before the case was reached for trial in its regular or- 
der, he can show that there was no materially false représentation 
made to the Empire State Surety Company. The opening of such 
default and a trial of the case on the merits rests in the discrétion 
of the Suprême Court. The action is brought for the fraud; that 
is, in tort. Jf the plaintiff is. stayed from entering judgment, and to 
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enable the défendant to move to open the default and try the case 
on the merits, and he does so, and the motion is granted, and he suc- 
ceeds on the trial, the whole question of refusing a discharge will 
be ehminated; but if Dunfee is not successful an adjudication of facts 
on a trial by jury will be presented, and ail the court will hâve to do 
will be to détermine whether such a judgment bars a discharge if 
pleaded by any one as a ground for refusing a discharge, or if that 
is not done, whether a liability on such a claim "reduced to judgment 
is released by the discharge granted. I am of the opinion the ends 
of justice demand that Dunfee hâve an opportunity to move in the 
Suprême Court to vacate or open the default and try the case on the 
merits, and to that end the motion to vacate the stay is denied, with 
leave to the Empire State Surety Company to renew on the same 
papers used hère and such additional papers as may be presented, 
and such renewed motion may be brought on for hearing at the De- 
cember term of this court, to be held at Utica, N. Y., on the first 
Tuesday of that month. In the meantime Dunfee, if he so desires, 
can file his application for a discharge, and the Empire State Surety 
Company can, if it desires, présent its objections to such application. 
This in effect postpones the final décision of this question to enable 
the bankrupt, Dunfee, to try the case on the merits, if the Suprême 
Court grants him leave so to do. 

The injunction is so far modified as to permit the Empire State 
Surety Company to prosecute the action in the Suprême Court by trial, 
in case the default is opened, and entry of judgment in case it suc- 
ceeds. If the application to open the default is denied, this court will 
take up this motion anew on the papers now before it, on a showing 
that such action has been taken by the Suprême Court. 

So ordered. 



UNITED STAÏES V. LAVEXSOX et al. 

(District Court, W. D. Washington, N. D. Jime 13, 1913.) 

No. 1,875. 

Ml>-ES AKD MiNEBALS (§ 45*) — PUBLIC MiNEEAX LANDS — CANCELLATION OF 

Patent. 

On application for a patent for six minlng claims adjoinlng each other 
and lying lengthwise along a river In a f orest réservation, notice was 
sent by the reglster to the superintendent of the réservation, vvho caused 
an exaœlnatlon to be made, and as a resuit there was flled in the Gen- 
eral Land Office a letter from the acting forester, inclosing reports from 
the stàte geologist and a forest ranger, and recommendlng that a patent 
be denied on the ground that the claims were held for water power and 
not for minerai purposes. The report of the geologist was to the effect 
that the claims contained very little ore and were of no commercial 
value for minlng purposes, but were very valuable for the water power 
thereon. Three weeks after the filing of such papers a patent was is- 
sued to the applicant. It appeared that no hearing was had upon the 
protest of the forester, probably because it erroneously stated that no 
patent for the daims to which it related had been applied for. Held 
that, if the facts on whlch it was based were established, they would 

•For other cases see same toplc & i ntjmbek in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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constitute ground for refuslng a patent, and that whether it was not 
considered tliroiish inadvertence, or whether, throiigh inlstake of Javv, 
it was deenied Insutticiont, the United States was entltled to a caucella- 
tlon of the patent, that snch questions of fact might be considered and 
determined by the Land Department. 

li'^d. Note. — For other oases, see Mines and Minerais, Cent. Dig. § 131; 
Dec. Dig. S 4,5.*] 

In Equity. Suit by the United States against Albert S. Lavenson 
and Jane Doe Lavenson, his wife, and the Whatcom County Railway 
& Light Company. Decree for complainant. 

Charles F. Riddell, U. S. Dist. Atty., of Seattle, Wash., for the 
United States. 

Myron A. Folsoni, of Spokane, Wash., James B. Howe, of Seattle, 
Wash., and C. W. Howard, of Bellingham, Wash., for défendants. 

CUSHMAN, District Judge. This suit is now for détermination, 
after évidence taken. It was brought, asking cancellation of a patent 
heretofore issued by the United States to one E. C Baird for certain 
mining claims situated in Whatcom county in the Mt. Baker niining 
district ; the claims being known as "Rattler," "Mermaid," "Rising 
Current," "White Rapids," "Placid Water," and "Clear W^ater." 

The grounds upon which the title is asked to be restored to the Unit- 
ed States are that the alleged mining claims never did contain any 
valuable minerai deposits, nor any veins or Iodes of quartz or other 
rock in place bearing any valuable minerai deposit whatsoever ; that 
patent was procured by fraudulent représentations of the discovery of 
valuable minerai deposits upon the claims, and each of them, and that 
the lands were of minerai character, and were located and claimed by 
the said Baird, and desired on account of their valuable minerai de- 
posits, whereas, in truth and in fact, no such discovery of veins or 
iodes had ever been made, nor were said lands located as claims or 
desired on account of any minerai deposits therein. 

The patent is further sought to be canceled on the ground that it 
was issued through inadvertence and mistake, while a protest was 
pending against its issuance by the Forest Service having jurisdiction 
in the reserve in which thèse claims were located. The following 
f acts are established : 

That the claims are situated adjoining each other for a distance of 
about a mile along the North fork of the Nooksack river, the length 
of the claims following the course of the river. That the claims in- 
volved in this case were at ail times within a forest reserve of the 
United States. That the "Clear Water," "Rising Current," "White 
Rapids" and "Placid Water" were located in April, 1902; the other 
two claims, the "Rattler" and "Mermaid," being located in 1903. In 
September, 1905, J. J. Donavon, one of the locators, conveyed the 
six claims to the Bellingham Bay Improvement Company, which Com- 
pany conveyed the claims to one E. W. Purdy. The said E. W. Purdy 
conveyed the claims to E. C. Baird April 1, 1907. The claims were 
surveyed for patent in 1904; but no application for patent was filed 

♦For other cases see saœe topic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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at that time. On December 12, 1907, E. C. Baird made application 
for patent, and on April 9, 1908, patent was issued to him. 

On the hearing it was stipulated between the parties that Alfred S. 
Lavenson acquired the title to thèse mining claims from Mr. Baird, 
and transferred the same to the Whatcom County Railway & Light 
Company, one of the défendants, and that in the acquiring and trans- 
fer of said title the said Lavenson was acting solely as the agent and 
as a trustée for the Whatcom County Railway & Light Company and 
that he had no personal interest therein. 

Mr. Baird did not acquire the claims for his own use, but took them 
at the request and, he presumed, for the benefit of an old acquaintance, 
to be handled and transferred as the latter directed. There is no di- 
rect évidence that this acquaintance acted for the Whatcom County 
Railway & Light Company. 

The défendants admit that they are chargeable with notice of what- 
ever Baird, the patentée, knew ; that, if he did not acquire the claims 
in good faith, they are to be charged with knowledge of that fact. 

Another group of patented claims. on the river immediately below 
those in question, was owned by the Bellingham Bay Improvement 
Company until 1905. That company commenced the construction of 
a power plant upon that property, and in the year 1905 the présent 
défendant, Whatcom County Railway & Light Company, purchased 
that property with the uncompleted plant and completed the same. 

At the time of filing the application for patent, notice was sent by 
the register to the superintendent of the W^ashington Forest Reserve. 
He made an examination of the property, and on March 17, 1908, 
there was filed in the General Land Office a letter from the acting 
forester, inclosing reports from the Washington state geologist and a 
deputy forest ranger. The letter of the acting forester recommended : 
"That the locations be declared invalid, since it is clenrl.v showu that the 
chiims are held for water power puryoses, and not for bona fide miniug opéra- 
tions." 

The inclosed report of the deputy forest ranger, approved by the 
forest supervisor, recommended that the claims "be listed for exami- 
nation in accordance with the forester's letter, L — C, of March 23, 
1907." 
The report of the geologist, inclosed, was to the eiïect that : 
"Upon the claims there are no distinct ledges or fissure veins, or instances 
of -well-defined mineralized zones. Iron pyrite occurs in minute quantifies 
disseniinated throngh the country rock, as well as in occa.sional very sniall 
gash veins. In tlie slates there are at some points snial! stringers of quartz, 
carrying iron pyrite. The tunnels which bave been driven on the claims 
bave l)een located at convenient points wherever the rock was exposed in 
clifis, and not because of the known occurrence of ore at thèse places. In 
other words, the tunnels do not foUow ore bodies, uor are they cross-cuts 
to known bodies, but hâve been locuted and driven at points where the vvork 
could be done with the niost convenieuce. ïhe center Une of the claims, 
marked 'Iode Une' does not mark the location of any ledge, or vein, or ore 
body which difCers in any way from the gênerai country rock of the claims 
entire." 

That samples, taken from the tunnels on the claims, assayed, in 
gold, 40 cents per ton on the "Rattler," 60 cents per ton on the "Mer- 
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maid," 80 cents per ton on the "Rising Current," 40 cents per ton on 
the "White Rapids," 40 cents per ton on the "Placid Water," and 
nothing on the "Clear Water." 
His report concludes : 

"The examination of the Baird clalms brinss out the fact that they con- 
tain no well-defined veins, ledges, mineralized zones, or distinct ore bodies 
of any sort. Some portions of the country rock contaln very sraall stringers 
of quartz carrying a little iron pyrite, and occaslonally Iron pyrite occurs 
dissemlnated through the différent formations. The assay retnrns in every 
case are very low, and indicate that mlning opération would be wholly un- 
profitable. The investigation shows that thèse clalms are of no commercial 
importance whatever from a minlng standpolnt, and hence the patents are de- 
slred for other reasons. The clalms are of no vaine for agriculture, of but 
little value for their timber, but are of great value because of their water 
power. Hence the conclusion is inévitable that the clalms are desired. uot 
for minlng purposes at ail, but exclusively for the vaUiable water power prés- 
ent in the Nooksack river at this point." 

In the vicinity of thèse claims there was a mine, known as the 
"Great Excelsior," which, there is évidence tending to show, had pro- 
duced upwards of $50,000 in gold. 

Défendants contend that the vein on which the "Great Excelsior" 
mine is located passes through the claims in controversy. There is 
évidence tending to show that the predecessors in interest to Baird 
spent some $5,000 on the claims hère in question in tunnel work. No 
money has been spent for the purpose of developing any water power 
on the claims in question. No work has been done upon the claims 
of any kind since 1907. 

It is conceded that there is a valuable water power on thèse claims, 
near the city of Bellingham, Wash., and that the défendant Whatcom 
County Railway & Light Company is primarily engaged in power 
projects, rather than mining. 

Claimant relies upon the following authorities: Revised Statutes, § 
2325, 5 Fed. Stat. Ann. p. 31 (U. S. Comp. St. 1901, p. 1429) ; Revised 
Statutes, § 2320, 5 Fed. Stat. Ann. p. 8 (U. S. Comp. St. 1901, p. 
1424); King V. Aniy, etc., Co., 152 U. S. 222, 14 Sup. Ct. 510, 38 L. 
Ed. 419; Davis v. Weibbold, 139 U. S. 507, 11 Sup. Ct. 628, 35 L. 
Ed. 238; United States v. Central Pacific (C. C.) 93 Fed. 871; Re- 
vised Statutes, § 2319, 5 Fed. Stat. Ann. p. 4 (U. S. Comp. St. 1901, 
p. 1424) ; United States v. Iron Silver Min. Co. (C. C.) 24 Fed. 568 ; 
Id., 128 U. S. 673, 9 Sup. Ct. 195, 32 L. Ed. 571 ; Lange v. Robinson, 
148 Fed. 799, 79 C. C. A. 1 ; Chrisman v. Miller, 197 U. S. 313, 25 
Sup. Ct. 468, 49 E. Ed. 770; Steele v. Tanana Mines Company, 148 
Fed. 678, 78 C. C. A. 412; U. S. v. Budd, 144 U. S. 154, 12 Sûp. Ct. 
575, 36 L. Ed. 384; Germania Iron Co. v. U. S., 165 U. S. 383, 17 
Sup. Ct. 337, 41 L. Ed. 756; Williams v. United States, 138 U. S. 
515, 11 Sup. Ct. 457, 34 L. Ed. 1026; Act June 4, 1897, c. 2, 30 Stat. 
36, 7 Fed. St. Ann. 315 (U. S. Comp. St. 1901, p. 1538); Caha v. 
United States, 152 U. S. 211, 14 Sup. Ct. 513, 38 L. Ed. 415; Cosmos 
Exploitation Co. v. Gray Eagle Oil Co., 190 U. S. 301, 23 Sup. Ct. 
692, 47 L. Ed. 1064; Iron Silver Min. Co. v. Mike & S. Co.. 143 U. 
S. 394, 12 Sup. Ct. 543. 36 L. Ed. 201 ; Erhardt v. Boaro, 113 U. S. 
536, 5 Sup. Ct. 564, 28 L. Ed. 1113; 33 Eand Dec. Dept. Int. p. 609; 
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Régulations of tlie General Land Office, approved October 23, 1903; 
Alford V. Barnum, 45 Cal. 482. 

Défendants rely upon the following authorities: Shoshone v. Rut- 
ter, 87 Fed. 801, 31 C. C. A. 223; Eurêka Co. v. Richmond, 4 Sawy. 
302, Fed. Cas. No. 4,548; Maxwell Land Grant Case, 121 U. S. 325, 
381, 7 Sup. Ct. 1015. 30 L. Ed. 949; Barden v. N. P. Ry. Co., 154 U. 
vS. 288, 14 Sup. Ct. 1030, 38 L. Ed. 992; Book v. Justice Mining Co. 
fC^C.) 58 Fed. 106;_Cascaden v. Bortolis, 162 Fed. 271, 89 C. C. A. 
247, 15 Ann. Cas. 625 ; Henderson v. Fulton, 35 Land Dec. Dept. Int. 
652, 658 ; Creede Co. v. Uinta Tunnel Co., 196 U. S. 347, 25 Sup. Ct. 
266, 49 L. Ed. 501 ; Costigan Min. Law, p. 585 ; Tam v. Story, 21 
Eand Dec. Dept. Int. 440, 442; Dickerman v. Northern Trust Ce, 
176 U. S. 181, 20 Sup. Ct. 311, 44 L. Ed. 423; 10 Fed. Stats. Ann. 
404; U. S. V. N. P. Railway, 95 Fed. 864, 882, 37 C. C. A. 290; 
Grvmes v. Sanders, 93 U. S. 55, 23 h. Ed. 798; U. S. v. Marshall. 
129 U. S. 579, 9 Sup. Ct. 343, 32 L. Ed. 734; Shaw v. Kellogg, 170 
U. S. 312, 18 Sup. Ct. 632, 42 L. Ed. 1050; Thallmann v. Thomas, 
111 Fed. 277, 49 C. C. A. 317. 

The question of the issuance of the patent through inadvertence and 
mistake will first be considered. In 1903, while the entire administra- 
tion of the forest reserves was intrusted to the Interior Department, 
the following régulation was made by that department : 

"AU minerai entrles on lands in the forest réservations presented for patent 
shall be investigated and reported upon by the offlcers in charge of the re- 
s])ective réservations before being passed to patent, and final action on ail 
siich cases shall be suspended until such investigations are made and reports 
forwarded to this office." Régulations of General Land Office, approved Oc- 
tober 23, 1903. 

Later the administration of forest reserves, with certain exceptions, 
pertaining to the acquiring of titles, was intrusted to the Department 
of Agriculture by the act of February 1, 1905, providing: 

"That the Secretary of the Department of Agriculture shall, from and after 
the passage of tins act, exécute or cause to be executed ail laws affecting pub- 
lic lauds heretofore or hereafter reserved under the provisions of section 
twenty-four of the act entitled 'An act to repeal the timber-culture laws, and 
for other purposes.' approved Mardi thlrd. eighteen hundred and ninety-one, 
and acts supplemental to and ameudatory thereof, after such lands hâve been 
so reserved, exceptitig sucli laws as aff ect the surv-eying. prospectlng, locatiug. 
appropriating. entering, relinquishiug, reconveyiiig, certifying, or patenting of 
any of such lands." Act Feb. 1, 1905, c. 288, 33 Stat. 028, 10 Fed. Stat. Ann. 
404 (U. S. Comp. St. Sni^p. 1911, p. 035). 

Subsequently the Department of the Interior promulgated the fol- 
lowing rules : 

"1. A government offlcer in charge of any national forest may initiale a 
coutest or other proceeding before tiie Land Department, respectlng the un- 
lawful occupation or use of land witkin a national forest by reason of a 
claim made thereto under any of the public land laws. 

■'2. As a basis for such proceeding such offlcer shall file in the local land 
office for the district in whieh the lands involved are located a complaint 
signed by him in his officiai capacity, but not under oath or corroborated, set- 
ting forth facts re.spectiug the alleged unlawful occupation or use of the pub- 
lic lands. 

"3. Upon the filing of a sufflcient complaint in any case in which final cer- 
titicate bas not issued, the register and receiver will issue a notice with a copy 
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of such complaint attadied thereto to the defemlant, notifying him tliat un- 
less lie withiii thlrty days from the receiiit of suc-li notice files In tlieir ofHce 
a déniai or answer to such charges in writlng and under oath, tlie trutli oC 
sucli charges will be takeu as coufessed hy lilui, and any eutry, fillng or claini 
asserted to such land. under the laud laws by such party may be declai'ed 
l'orfeited or canceled witbout further notice to hini. 

"4. When a complaint bas been flled respectins any clalm upon which final 
certifleate lias Issued, or wliere déniai under oiith is flled In answer to a no- 
tice Issued under the precedlug paragrapb, the sanie will be at once for- 
warded to the Comniissioner of tlie General Land Office and the further prog- 
ress of the niatter will be in accordanee witli the cii'cular of Feliruary 11. 
1906 (34 Land Dec. Dei)t. Int. 4.39), defining the inanner of proeeeding upon 
spécial agents' reports." 

It is probable, and the court finds, that no hearing was had in the 
land office upon the protest of the forester, and that no considération 
was given to it by the Department of the Interior, for the reason that 
the protest itself incorrectiy stated that no patent had been applied for, 
and that, because of this mistake, the protest was overlooked. 

The powers and duties of the Secretary of the Interior hâve been 
considered by the Suprême Court of the United States, and by that 
court it has been said : 

"In the main, we do not doubt tliose propositions of law ; but there are cer- 
tain équitable considérations which the departnieut is autliorize<l to reeognlz.i, 
and when recogiiized no court will ever disturb its action. * * * if ail 
questions of jurisdiction iuid procédure were removed, woiild auy court issue 
a mandanius to eomi)el the oiiicers of the Land Department to certify those 
laiids to the state? Would not the equity developed by thèse facts forbid the 
court to issue such an order? The certification after sélection by the state Is 
to be approved by the Secretary of the Interior. ïhis is no mère formai act. 
It gives to him no mère arbitrary discrétion, but it does give power to i)re- 
vent such a monstrous injustice as was souglit to be accomplished by those 
proceedings. It gives the power to the Secretary to deny this application of 
the state, and refuse to approve its sélection, and hold the title in the gênerai 
governnient until, within the liniits of existing law or by spécial act of ('on- 
gress, a party who, misinfornied and niisunderstanding its rights, lias placed 
such large iniprovements on the property, shall be enabled to obtain title from 
the governmeut. We would not be misuuderstood in respect to this niatter. 
We do not niean to liiiply that any arbitrary discrétion is vested in the Sec- 
retary; but we hold that the statute requiring approval by the Secretary of 
the Interior was intended to vest a discrétion in him by which wrongs likP 
this could be righted, and équitable considérations, so significant and im- 
pressive as this, given full force. It is obvions, it is conimou knowledge, that 
in the administration of such large and varied interests as are intrusted to 
the Land Department, matters not foreseen, equities not anticipated, and 
which are therefore not ]iro\ided for by express statute, niay sometimes arise. 
and, therefore, that the Secretary of the Interior is given that superintending 
aud supervising power which will euable him, in the face of thèse uuexpected 
contingencies to do justice." Williams v. U. S., 138 U. S. 514, at 523 and 524, 
11 Sup. et. 457, at 4G0 (34 L. Ed. 1026). 

In Knight v. United States Land Association, 142 U. S. 161, 12 Sup. 
Ct. 258, 35 L. Ed. 974— the opinion being written by Justice Lamar — 
it is said: 

"This contention Is based upon the propo.sition that the Secretary of the 
Interior had no authority to set aside the order of the Cominissiouer approv- 
Ing and confirniing the Stratton survey, especially In view of the fact that no 
appeal was taken from such order aud the authorltles of the city acquiesced 
in that survey. This proposition is unsound. If followed as a rule of law, the 
Secretary of the Interior is shorn of that supervisory power over the public 
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lands which is vested In him by section 441 of the Eevised Statutes [U. S. 
Comp. St. 1901, p. 252]. That .section provides as follows: 'The Seoretary of 
tlie Iiiterlor is cliarged witii tlie supervision of publie business relatiiig to the 
following subjects: * * * Second. ïhe public lands, including mines.' 
* * * ïhe phrase, 'under the direction of the Secretary of the Interior,' 
as nsed in thèse sections of the statutes, is not nieauingless. but was intonded 
as an expression in gênerai terms of the power of the Secretary to supervise 
aud control the extensive opérations of the Land Department, of which he is 
the head. It means that, in the important matters relating to the .sale and 
disposition of the public domain, the surveying of private land claims, and 
the is.suing of patents thereon. and tlie administration of tlie trusts devolving 
apon the govenunent, by reason of the laws of C'ongress or under treaty stipu- 
lations, re.specting the public domain, the Secretary of the interior is the 
supervising agent of the governuient to do justice to ail claimants and pré- 
serve the rights of the people of the United States. * * « When proceed- 
ings affecting titles to lands are before the départaient the power of super- 
vi.sing may be exercised by the Secretary, whether thèse proceedings are called 
to liis attention by formai notice or by appeal. It is sufiieient that they are 
brought to bis notice. The rules prescribed are designed to facilitate the de- 
partment in the dispatch of business, not to defeat the supervision of the 
Secretary. For example, if, wlien a patent is about to i.ssue, the Secretary 
should discover a fatal defect in the proceedings, or that by reason of sonie 
newly ascertaiued fact the patent, if issued, would hâve to be annulled, and 
that it would be his duty to ask the Attorney General to institute proceedings 
for its annulment, it would hardly be seriously contended that the Secretary 
uiigbt not interfère and prevent the exécution of the patent. Ile could not 
be obliged to sit quietly and allow a proceeding to lie consummated, wliich it 
would be immediately his duty to ask the Attorney General to take measures 
to anuul. It would not be sufflcient answer against tlie exercise of his power 
that 110 appeal had been takeii to him, and therefore lie was without authority 
in tlie niatter. * * * 142 U. S. at pages 177 and 178, 12 Snp. Ct. at page 
262 [35 L. Ed. 974]. It niakes no difCerence whether the appeal is in regular 
foriii according to the established rules of the departnient, or whether tlie 
Secretary on his own motion, knowing that injustice is about to be doue by 
soiiie action of the Commissioner, takes up the case and disposes of it in 
accordance with law and justice. The Secretary is the guardian of the people 
of the United States over the public lands. The obligations of his oath of 
office oblige him to see that the law is carried out, and that noue of the publie 
domain is wasted, or is disposed of to a party not entitled to it. He repre- 
sents the goveriiment, whicli is a party in interest in every case involving tlie 
surveying and dispo.sal of publie land.s." 142 U. S. at page 181, 12 Sup. Ct. at 
page 264 [35 L. Kd. !)74]. 

The powers of the Secretary and the discrétion vested in him are 
not to be exercised by favor or at v^'ill. It is a légal discrétion. The 
forester, in transmitting the charges, made them his ov^-n. It will not 
be presumed that the protest was ignored because of any informality 
in its présentation to the Department of the Interior. In vievv of the 
duties and powers of the Secretary of that department to enforce eq- 
uit}', or to refuse title for want of equity, and the divided responsibil- 
ity between the Interior Department and the Department of Agricul- 
ture in the administration of forest reserves, nothing short of an ex- 
press déclaration by the Department of the Interior to that effect 
would warrant such a finding. 

The défendants prefer to take the position that the protest was 
deemed insufficient on its face to warrant inquiry as to the facts 
charged therein, arguing that : 

"The so-called protest which was iiled was plainly insufficient, and did not 
tender any issue upon which a hearing should be ordered. The department is- 
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sued the patent after three \reeks' considération of the protest, conclusively 
determining that the land was minerai in character, and that tbe purpose for 
whlch the parties deslred the clalms was immaterlal." 

If the presumption attachée! upon the issuance of patent that this 
protest of the forester was considered by the Commissioner of the 
General Land Office and found insufficient to warrant a hearing, or 
considération of the truth of the matters charged, it then becomes nec- 
essary to détermine whether the allégations contained in the coniplaint 
and protest, if true, would defeat claimant's right to recovery, and if 
it be determined that they would defeat such right, and indulging in 
the presumption contended for, that the Department of the Interioi: 
reached a contrary conclusion, that would constitute a mistake of law,. 
which would be corrected by the court. 32 Cvc. 1028, b ; Quinbv v.. 
Conlan, 104 U. S. 420, 26 L. Ed, 800; Lee v.'lohnson, 116 U. S. 48, 
6 Sup. et. 249, 29 L. Ed. 570. 

This renders the resuh the same, whether it is found that a sufficient 
protest was inadvertently ignored by the Department of the Interior, 
or erroneously found insufficient as a matter of law. The substance- 
of the protest was that, while the daims sought contained small quan- 
tities of gold, yet they were valueless for mining purposes, in that they 
could not be worked at a profit ; that they were not taken for mining 
purposes, but solely for power purposes. 

Défendants hâve argued : 

"To sustain the valirtit,y of the Iode mining claiiu, where there are uo ad- 
verse clalms, it is not necessary to show the existence of pay ore." 

In this défendants assume that there was no adverse claim made., 
This assumption is not warranted — the forester's protest amounted to- 
such a claim. Presumption arises from the création of a forest re- 
serve that the land in it is valuable for at least some of the purposes 
for which forest reserves are created. While the land remained a part 
of the forest reserve, the discovery of pay oi"e alone would warrant 
îts being carved out of the reserve and disposed of under the minerai 
land laws. 

Discovery is necessary to initiate a mining right. To constitute dis- 
covery, it is necessary that mifieral-bearing rock in place be found, 
under such circumstances and of such a character that a reasonably 
prudent man, not necessarily a skilled miner, would be justified in ex- 
pending time and money developing it, with the reasonable expectation 
of finding ore in paying.quantities. This implies, not only that the con- 
ditions warrant a reasonably prudent man in so proceeding, with such 
reasonable expectation, but that the applicant for patent has that ex- 
pectation. The claim may be valuable for other purposes and the ap- 
plicant may, in part, be actuated by knowledge of its nonmineral values. 

"It may be, as contended, that Stevens was moved in his adviee to Sawyet 
as nuiOi by the existence of the valuable growth of timber on the land as by 
the existence of gold in the ground, and that the timber could be advan- 
tageoiisly used by the Iron Silver Mining Company. If such were the fact, 
it would not affect the applicant's claim to a iiatent. Probabl,y in a majority 
of cases, where a placer claim is located, other matters than the existence 
of valuable deposits of minerai enter into the estimate of its worth. Its ac- 
cps.'^ihility to places where supplies and médical attendance can be obtaiuert 



UNITED STATES V. LAVENSON 763 

for the men engaged in working upon It, and tituber secured to support tbe 
<irifting or tunneling whicli may be necessary. the facility ^Ith which water 
■eau be brought to wash the minerai from the earth, sand, or gravel with wliieb 
it may be niingled, and tbe uses to whicli tbe land may be subjected wheu 
the elaim is exhausted, may be proper subjects of considération. A prudent 
miner, acting wisely in taking up a claim, whetlier for a placer mine or for a 
Iode or rein, would net overloolc such circunistances, and they may in faet 
control bis action in niaking tbe location. If the land contain.s gold or othoc 
valnable deposits in loose earth, sand, or gravel, which can hc secured with 
■profit, that fact will satisfy the demand of the government as to tbe charaeter 
of tbe land as placer grouud, whatever the incidental advantages it may offer 
to the applicant for patent." Justice Field, In U. S. v. Iron Silver Miu. Ce, 
12S il. .S. 673, at C84, 9 Sup. Ct. 195, at 199 (.32 L. Ed. 571). 

The statute itself reads : 

"A patent for any land claimed and locatcd for valuahlo deiwsita may be 
obtained in the following manner: * * * " Section 2325, K. S., 5 Fed. Stats. 
Ann. p. 31 (U. S. Comp. St. 1901, p. 1429). 

The land must not only be locatcd for valuable deposits, but claimed 
for such deposits, wheii patent is asked. If the sole purpose of loca- 
tion, or making claim to the land, when patent is sought, is to secure 
valuable water power or timber, a claimant is not entitled to it under 
the minerai land law. The décision of the Suprême Court Dy Justice 
Field, in the last-mentioned cause, does not justify any other assump- 
tion, for therein it is said: 

"If the land contains gold * • * tchich can he secured irAth profit, tliat 
fact will satisfy the demand of tbe go^-ernment as to the charaeter of tlie 
land as placer ground, whatever the incidental advantages it may offer to the 
applicant for a patent." 

If the claimant represents that he claims the land for its valuable 
deposits, when in fact he does not, and if, but for such représentation, 
he would not receive a patent, but, relyinEr on it, he is granted one, this 
is f raud. Against this, défendants contend : 

"The question hère involved Is ditferent from one which arlses between a 
minerai claimant and a townsite applicant, or one which arlses between a 
placer claimant and a Iode applicant, or one which arlses between an agrlcul- 
tural or timber claimant and a minerai applicant. In such cases, différent 
statutes are Involved, and the relative value Is a factor. Barden v. N. P. liy. 
Co., 154 V. S. 288, 14 Sup. Ct. 1030, 38 L. Ed. 992. But in the case hère in 
controversy the land is conceded to be valueless either for agriculture or tim- 
ber, and it is not claimed by others for a townsite or a placer mine. The 
sole question is whetber the land is sufflciently mineralized to sustain valid 
locations, as between the government and a locator." 

The following sections of the statute of 1891 show that relative 
values are involved as much as in the instances recited by défendants, 
and further show that discovery alone is not sufficient, and that noth- 
ing short of a probably commercially valuable mine will suffice in a 
forest reserve: 

"AU public lands heretofore designated and reserved by the Président et 
the United States under the provisions of the act approved Jlarch third, 
eighteen hundred and nlnety-one, the orders for which shall be and remain 
in full force and effeet, unsuspeuded and unrevoked, and ail public lands that 
may hereafter be set aside and reserved as ijublic forest reserves under said 
act, shall be as far as practicable eontrolled and adminlstered in accordance 
with the following provisions; 
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"Xo public forest réservation shall be established, exoept to improve and 
proteet the forest wltliin the réservation, or for tlie purpose of securing fa- 
vorable conditions of water flows, and to furnisb a continuons supply of 
timber for the use and necesslties of citizens of the United States; but it is 
net the purpose or intent of thèse provisions, or of the aet provldlng for such 
réservations, to authorize the inclnsion thcrein of landu more valuahle for 
the minerai therein, or for mirieuUiiral purpose», than for forest» purposes.'' 
Aet .Tune 4, 1897, c. 2, 30 Stat. 34, 7 Fed. Stats. Aun. .312 (U. S. Coœp. St. 1901, 
p. 1539). 

The duties of the Secretary, provided in the following section, by 
the aet of 1905, devolved upon the Secretary of the Interior : 

"Upon the recomnieiidation of the Secretary of tlie Interior, with the ap- 
])roval of tlie Président, after slxty days' notice thereof, published in two pa- 
pers of gênerai circulation In the .state or tei'ritory wliereiu any forest réser- 
vation is sltuated, and near the said réservation, any ijublic lands enibraced 
within the liniits of any forest réservation which, after due exaniination by 
])ersonal inspection of a compétent person appointed for that purpose l)y the 
Secretary of tire Interior, shall be found better adapted for miniug or for agrl- 
cultural purposes than for forest usage, may be restored to the public domain. 
.\nd auy minerai lands in any forest resei'vation wliich hâve been or which 
may be shown to be such, and subject to entry under the exlsting mining laws 
of tlie United States and the rules and régulations applying thereto, shall 
continue to be subject to such location and entry, notwithstanding any pro- 
visions herein contained." Aet .Tune 4, 1897, c. 2, 30 Stat. 36, 7 Fed. Stat. .\nn. 
315 (U. S. Couip. St. 1901, p. 1542). 

It has been said by the Suprême Court of the United States : 

"It Is in efCeet a suit by the goverument to restore to a tribunal to which 
it has committed exchisive jurisdiction over certain matters thàt jurisdiction 
wliieli through inadverteiice and mistalîe it has been deprived of. •Relief, 
wlien deeds or other instruments are executed by mistalte or inadvertence of 
agents, as well as upon taise suggestions, is a common head of etjuity juris- 
prudence.' Hughes V. United States, 4 Wall. 232, 236 [18 L. Ed. 303]. Cou- 
gress has intrusted to the Land Department the disposai of the public lands, 
and has invested the ofllcers of that department wlth exclusive jurisdictiou 
over many things in connection with such disposition. ïhelr détermination 
in respect to questions of fact in ail matters of contest is exclusive and final. 
The issue of a patent is in eft'ect the final détermination of that department 
in fa^'or of the patentée and against tlie contestants of ail disputed ques- 
tions of fact — a détermination whicli it is not the function of courts to re- 
vievv except upon conditions of fraud, etc., which permit courts of e<iuity 
to investigate and pass judgment upon ail déterminations of ail tribunals. By 
Inadvertence and mistake a patent in this case has been issued, and tlie ef- 
fect of such issue is to transfer the légal title and l'emove from the jurisdic- 
tion of the Uand Department the inquiry into and considération of such 
disputed questions of fact. The conteution of the appellants is substan- 
tially that tlie courts must consider and détermine tliose disputed ques- 
tions of fact, and exercise a jnrisdiction not committed to <'v>;ii. l'ff .rc 
they restore to the Land Department the jurisdiction of which it has 
been wrongtully deprived. But wliy sliould the courts L)e called upon to con- 
sider and détermine questions of fact, and after a détermination adversely 
to the patentée relegate the niatter for re-examlnation and détermination lu 
the Land Department? Is not the duty of the court fully perfornied wheii 
it ascertains that through such Inadvertence and mistake the department 
which has jurisdiction over such matters lias been deprived thereof? It re- 
stores to sucli department its lost jurisdiction and leaves to tlie tribunal des- 
ignated by Congress the full power to discliarge the duties conferred upon it. 
It is true that it does not aflirmatively appear in this case that the patentée 
was not entitled eiiuitably to tlie land, or that the contestants had any su- 
perior right thereto ; but bis rights and their rights dépend upon questions 
of fact, such as priority of application, etc., the détermination of which by 
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act of Cuiigress bas beeii committed to the Land Department. It and not a 
court of equity is tlie tribunal intrusted by the law wltb jurisdictioii over 
such niatters, and the latter niay not iiiqulre what ought to hâve beeu tlie 
détermination of the former, but whether it bas been wrongfully deprived of 
the power to make such détermination." Germania Iron Co. v. U. S., 165 U. 
S. 379, at 383 and 384, 17 Sup. Ct. 337, at 339 (41 L. Ed. 754). 

The questions of fact involved in this proceeding, presented by the 
protest of the forester, concerning the character of the land and the 
good faith of the claimant, are niatters to be determined by the De- 
partment of the Interior; no hearing having been had by that de- 
partment upon the charges made in the protest. 

Decree will be entered cancehng the patents. 



LEE V. KANSAS CIÏY SOUTllERX RY. CO. 
(District Court, W. D. Arlsansas, Texarkana Division. Jan. 11, 1913.) 

1. Evidence (§ 548*) — Médical Experts— Opiniox.s on Statements Made to 

ÏIIEM. 

The testimony of a physic-ian as to statement.-^ made to hini by plaiutitr 
as to an accident in wliioh it is clalmed plaiiitifC was injured. and as to 
feelings and sensations of plaiutifC subséquent to tlie time of tbe accident 
ami 'iiioi- \o bis ; ^aniiiiatioi! ly tlic dncîor ro quaiify hiiu to testify for 
plaintiff, and the doctor's opinion, based as well on sucb statements as on 
his Personal examination, is inadmissible. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. § 23(35 ; Dec. Dig. 
§ 548.*1 

2. Evidence (§ 548*) — Médical Experts — Opinions on Statemknts Made ïo 

TlIEM. 

The syinptoms of neurastlienia, whether it be traumatic or aequired, be- 
ing the same, and no pliysician being able to elassify a case of neuras- 
tlienia as traumatic uuless lie lias a history of the case, from wliich he 
eau say that an accident occurred, a pliysician, stating that he formed his 
opinion from the history of the case given hiui by plaintiff, niay not give 
his opinion lliat plaintiff is suffering from traumatic neurasthenia. 

|Ed. Note. — l'or other cases, see Evidence, Cent. Dig. § 2365; Dec. Dig. 
§ 548.*] 

At Law. Action by R. M. Lee against the Kansas City Southern 
Railway Company. On motion by défendant to set aside verdict and 
grant a new trial. Alotion granted. 

W. H. Arnold, of Texarkana, Ark., and Sain & Sain, of Nashville, 
Ark., for plaintiff. 

Read & McDonough, of Ft. Smith, Ark., for défendant. 

YOUMANS, District Judge. There are two points in defendant's 
motion for a new trial which demand investigation : (1) The objec- 
tion to certain testimony given by expert neurologists ; and (2) the 
sufficiency of the évidence to sustain the verdict. 

The plaintiff allèges in his coniplaint that he sustained an in jury 
in a collision on the defendant's road on the 22d day of September, 
]909, while he was a passenger on one of its passenger trains. He 

•For other cases see same topic £ § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r indexes 
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introduced testimony tending to show that lie is now, as a resuit of the 
injury sustained in that collision, suiïering from a nervous disease 
called traumatic neurasthenia. This suit was brought on the 30th day 
of May, 1910. 

Dr. J. L. Greene, a witness for the plaintiff, testified that he made 
an examination of the plaintiff on the 29th day of October, 1912. 
It clearly appears from the testimony that this examination was made 
for the purpose of qualifying the witness to testify for the plaintiff 
àt the trial of this case. In reply to a question asking him to state 
what is meant by traumatic neurasthenia, Dr. Greene said : 

"Neurasthenia i.? a word that is used tO: convey the idea of a condition of 
iierve exhaustion. or lack of nerve strength. If you put to it the Qualifyin}; 
■traumatic' neurastlienia, it \^'o^lld mean that it was that élément whicli had 
been caused by the injury. The word 'trauma,' literally means an injnry. 
Sonietimes it would be shuply a braise, but it would be a uenrastlienia whieli 
wonld be from au injnry or trauma tism." 

The witness stated that he had examined a quantity of plaintiff's 
urine, voided in the présence of the witness, and that he found in 
the urine neither albumen nor tube casts. By reason of their absence 
be came to the conclusion that the plaintiff did not bave Bright's dis- 
ease. He was then asked the following question : 

"Now, doctor, did you then go into his hlstory to a suffleient extent to reacli 
a conclusion as to what his disease was?" 

To this he answered : 

"Why, he was sufferiug from neurasthenia the day I examined liim." 

He was then asked the following question : 

"Did you reach that conclusion from a physical examination, looking at 
him?" 

To which he answered: 

"Partially physical, and depending upon his statonient of his subjective 
symptoms." 

This was objected to by the défendant. The ruling of the court on 
the objection was as follows: 

"My ruling on that is this : That the statements made by the plaintiff to 
the witness will not be allowed to liave with the jury any probatlve force, 
ilowever, the witness will be allowed to state those facts which were pre- 
sented to liim, and upon which ho based an opinion." 

Further, in the course of the trial, the court instructed the jury 
that statements made b}' the plaintiff' to experts in the course of their 
examination of him outside of the courtroom were allowed to be 
stated by the experts, but such statements should not hâve any pro- 
bative force with the jury of the facts thus stated, but would be 
admitted to show upon what the experts based their respective opin- 
ions. To thèse rulings the défendant excepted. The witness was then 
asked to state what the plaintiff had said to him. In reply to that, 
the witness said: 

"He gave me a hlstory of having been présent when there w-as a railroad 
accident, in September, I think it w as, 1900 — I ani not vouching for those dates 
— and that he was a vvell, strong nian up to that time, aud was prosecuting 
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the business of an insurance solicîtor, I belleve ; that he welghed some several 
pouuds more than tie now weighs, and that, following his expérience in that 
railroad accident, he had had to corne on him some pain thereafter, suffering 
neclt and head and shoulder pain ; tliat af ter that time he had nervousness ; 
that he was wakeful and irritable, and unable to apply himself constautly to 
business, and, Indeed, he did not since, or had not since, applied himself con- 
stantly ; that he was weak, depressed, and misérable. Now, that would be a 
description of the condition that was brought ont by «luestlons and his state- 
ment — loss of physical power, loss of mental power ; that he had a loss of 
power to apply himself, and with aehes iu many parts of his body ; and that 
Is what a physlcian, who is accustomed to hearing the story of a long train 
of neurasthenia, would expect to hear, and what we do hear wheu patients 
want to tell their stories, just as pain is typical, just as headache, just as pres- 
sure — ^just as pain is a typhoid clrcumstance — he had both, and loss of ap- 
petite. They ail tell about the same story. Looking at the man, it was maui- 
fest that he was ill." 

Continuing, the witness said: 

"He told me that he was in an ordinary day coaeh, and I hâve forgotteu if 
he told me whether it was a chair car or an ordinary seated coach. and that 
some of the train ran into a switch, and some of the other cars were on tlio 
siding, and immediately stopped ; that he believed he was dozing, or half doz- 
ing. It was in the nighttime, if I remember correctly what he said ; that tlie 
flrst thing he remembered he was standing in the aisle, I believe, and he said 
he seemed to hâve pain, or some pain, afterwards, perhaps within 24 hours, or 
within the next 24 hours had the pain developed in the back of his neck, and 
It radiated through his shoulder and head, and continued for some time, and 
he had a physiclan treat him for it." 

Counsel for the plaintiff then stated to the witness a hypothetical 
question, which was objected to. This question practically restated 
the facts which the witness testified the plaintiff had told him at the 
time of the accident. The objection was overruled. Counsel for the 
plaintiff then asked the witness this question: 

"Now, I will ask you to state, doctor, taking the statement, the hypothetical 
statement, that I hâve made to you, and your examination of this patient, and 
the other statement that you hâve already made, what your opinion is as to 
what disease hé is suffering from?" 

This question was also objected to, which objection was overruled. 
The answer of the witness was: 

"From my examination, I think the man has a profound neurasthenia at 
this time. At that time, I will say I made use of the same word, 'profound;' 
It was neurasthenia." 

It will be noted from the foregoing that the opinion of the physi- 
cian was based both upon his examination and the statements made 
to him by the plaintiff. It appears from the testimony of this wit- 
ness that neurasthenia is classified as traumatic neurasthenia and ac- 
quired neurasthenia. This classification does not dépend upon symp- 
toms, but dépends upon the origin of the disease; traumatic neuras- 
thenia being that neurasthenia which results from an in jury, and ac- 
quired neurasthenia being that which arises in some other way. The 
question hère is whether the court erred in admitting this testimony, 
even with the caution given to the jury as stated. 

[1] In the case of Heald v. Thing, 45 Me. 392, the question arose 
as to the admissibility of the testimony of an expert médical witness. 
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based upon his examination, and the statements of tlie nurse, wife, 
and attending physician of the patient. The court said: 

"The déclarations of tlie nurse, wife and attending physician are ail clearlj' 
inadmissible, and were rightly excluded as hearsay. What those déclarations 
were we do not know. ïhey miglit hâve been of tacts whlcli tlie déclarants 
httd observed persoually, or they might hâve been the idle gossiy of ignorant 
and garrulous women. It is because such hearsay cannot be subject to the 
ordtnary tests of truth in courts of justice that it is excluded, as too uncertain 
and unreliable to constitute a basis for judicial action. But in tlils case, while 
it is admitted that tUe déclarations above referred to were properly excluded, 
it is strenuously coutended that an opinion based whoUy upon them (for the 
mtness was permitted to give his opinion based upon his own examination and 
observation) should go to the jury as compétent évidence, upon which they 
would be authorized to act, on the ground that the witness, being a person of 
skill, is authorized to détermine the proper sources, in connection with his Per- 
sonal examination, froni which to dérive those opinions. The proposition con- 
tains two fuiidamental errors : First, it niakes the witness décide the question 
of tlie conipetency of évidence, thus putting hiin in the place of the court; 
next, while it excludes tlie déclarations as incompétent testimony to go to the 
jury, it receives, as compétent évidence, an opinion, based upon that incom- 
pétent testimony, thus attempting to elevate the stream above the fouutain, to 
make a corrupt tree bring forth good fruit." 

This case differs from the case at bar in that the plaintiff testified 
for himself substantially to the facts stated by Dr. Greene as having 
been related to him by the plaintiff at the time of the examination. 
It will be seen, however, from an examination of later authorities, that 
this distinction makes no différence with regard to the application of 
the rule. . 

In the case of Atchison, T. & S. F. Ry. Co. v. Frazier, 27 Kan. 
463, the Suprême Court of Kansas, in an opinion delivered by Judge 
Brevvcr, said : 

"It is insisted that the testimony of a physician, so far as it is expert testi- 
mony, must be based either upon Personal examination, or upon the facts as 
proved before the jury, or else upon an hypotlietical statement. Doubtless this 
proposition is correct. It is true that witliin what is meant by the phrase 
'Personal examination' is properly included information derived from state- 
ments by the patient of présent feeling and pain. In 1 Greenleaf, par. 102, it 
is stated that "the représentations of a sick person of the nature, symptoms, 
and effects of the malady under which he Is laboring at the time are received 
as original évidence.' See, aiso, the case of Bacon v. Oharlton, 7 Cush. (Mass.) 
581, in which it is held that anything in the nature of assertion or statement 
is to be carefully excluded, and the testimony conflned strictiy to such com- 
plaiuts, exclamations, and expressions or groans as usually and naturally 
accompauy and furnish évidence of a présent existing pain or malady ; and 
generally what a patient says to tlie physician in describing a présent bodily 
condition is admissible. Insurance Co. v. Mosley, 8 Wall. 397, 19 L. Ed. 437 ; 
Railroad Co. v. Sutton, 42 111. 438, 92 Am. Bec. SI ; Earl v. Tupper, 45 Vt. 275 ; 
Towle v. Blake, 48 N. H. 92 ; Taylor v. Bailroad Co., 48 N. H. 304, 2 Am. 
Eep. 229 ; Fort v. Brown, 46 Barb. (N. Y.) 300. So that it would hâve beeu 
perfectly compétent for the physician to hâve testified, not nierely to the ap- 
pearance of the wound as he saw it, but also to ail statements made by Mrs. 
Frazier as to her présent bodily condition, and to hâve given to the jury his 
opinion, based upon such examination and statements. But it would not hâve 
been compétent for the physician to testify to the jury as to her statements 
in respect to the cause of the injury, her past expérience in connection with 
the wound, or any statements of her husbaud in her présence of like character. 
In other words, he eould not give to the jury as évidence her history of the 
case as detailed to him outside the courtrooiu ; neither was his opinion based 
iipon such history of the case proper niatter of évidence." 
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The Suprême Court of Wisconsin has passed upon this question in 
a number cf cases. In the case of Stewart v. Everts, 76 Wis. 35, 40, 
44 N. W. 1092, 1094 (20 Am. St. Rep. 17), that court said: 

"Tlie eounsel for the plaintiffs in error took exceptions to tlie statements 
made b.v the expert witness, Dr. Clevenger. The doctor was cousulted by tlie 
plaiutiff aïter this action was coninieiiced, for the purjiose of beinp; a witne.ss 
on the trial of this action on the part of the plaintift", and not for the purpose 
of médical advice or treatnient. Ajrainst the ob.iection of the défendants, this 
witness was permitted to détail ail the statements made to hini by the plain- 
tift of his slckness, pains, feellngs, and his condition, from tinie to time, from 
the date of liis in.iury down to the time of his cousulting with him. From 
an examination of the plalntiff's testiiuony given upon the trial as to hl.s 
symptoms, pains, feellngs, and the condition of his health, since the accident, 
and the testimony of Dr. Clevenger as to his statements to hiui upon the sub- 
ject, It will be seen that what the doctor testifled to as to the statements made 
to him correspond almost literally with those made by the plaintift' on the 
trial. There was therefore no necessity that the .statements made by the 
plaintift to Dr. Cleven,!;er should be detailed by him on the trial, in order that 
lie might forni a correct o])inion whetlier the troubles of the plaintift wereprop- 
erly attributable to his injuries received at the time of the accident. It will 
hardly be contended that the plaintift could ha\-e introduced thèse statements, 
luade by himself long aller the action was commenced, as évidence on his part 
to prove the eft'ect which the accident had upon his health, or to corroborate 
his statements made under oath as a witness on the trial of the action ; and, 
if they were not admissible for thèse purposes, we fait to see how they are 
admissible at ail, unless they were admissible in order to enable the expert 
witness to détermine as to what was tlie real nature of his troubles at the 
time he was examined by him. It is clear that they were not admissible for 
the purpose of determining whether sucli présent condition of the plaintiiï 
was attributable to the accident, and it was mainly for that purpose that such 
statements were aduiitted. The statements of a party made in his own favor 
are seldom, if ever, received as évidence in his own behalf, except when they 
are m;ute at siich tiines and under sucli circumstances as to be a part of the 
res gesta». It may be urged that this évidence could not bave prejudiced the 
défendant, because the plaintift made the sanie statements to the jury as a 
witness ou the trial. This fact has never beeu held a sufficient reason for 
holding that the statements of the party made out of court, and not under 
oath, may be received in évidence on the trial. It is a method of both bolster- 
lug up or sustaining the évidence of a party which has never received the sanc- 
tion of the courts, and is clearly not admissible. That this évidence was ini- 
properly received Is clearly shown by the foUowing authorities : Illinois Cent. 
R. Co. V. Sutton, 42 111. 441 [92 Am. Dec. 81] ; Roosa v. Boston Loan Co., 132 
Mass. 439 ; Railroad Co. v. Huntley, 38 Mich. 543 [31 Am. Rep. 3211 ; Heald 
V. Thing, 45 Me. 392 ; Quaife v. C. & N. W. R. Co., 48 Wis. 513 [4 N. W. 658, 33 
Am. Rep. 821] ; Kreuzlnger v. 0. & N. W. R. Co., 73 Wis. 158 [40 N. W. 657]. 
Whatever may be the rule as to the admissilnlity of the statements made by 
a l)arty when cousulting a physiclan or surgeon for the purpose of obtaiiiing 
advice or treatment for his disease or injury, we are clear that, when such 
statements are made by the party after action commenced to an expert, for 
the sole purpose of calling such expert as a witness for himself on the trial 
of the action to give an opinion as to the nature of his complaint or Injury aud 
Its connection with certain alleged causes, such statements are inadmissible in 
his own behalf. To allow such statements to be given In évidence would be to 
allow the party to give in évidence his déclaration ; made not under oath, to 
bolster up and conflrm his statements made on the trial under oath, which ail 
courts hold to be incompétent and not permissible. This rule of exclusion is 
especially applicable to the case where the person whose state of health or 
whose injuries are the subject of controversy is himself a compétent witness 
in the case, and is sworn and examined in regard to his health or injuries." 

206 F.— 49 
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The same question came before the Suprême Court of Wisconsiu 
again in the case of Abbott v. Heath, 84 Wis. 314, 54 N. W. 574, and 
again in the case of Stone v. C, St. P., M. & O. R. Co., 88 Wis. 98, 
59 N. W. 457, and again in the case of Keller v. Gilman, 93 Wis. 9, 
66 N. W. 800, and in each instance such testimony was held inadmis- 
sible. 

In the case of Roosa v. Boston Loan Co., 132 Mass. 439, the court 
said: 

"While a witness, not an expert, can testify only to such exclamations and 
complalnts as indlcate présent existlng pain and suffering, a physician may 
testify to a statement or narrative glven by hls patient In relation to hls con- 
dition, symptoms, sensations, and feelings, both past and présent. In both 
cases thèse déclarations are admitted from necessity, because in this way only 
can the bodlly condition of the party, who Is the subject of the injury, and 
who seeks to obtaln damages, be ascertalned. But the necessity does not ex- 
tend to déclarations by the party as to the cause of the injury, which is the 
principal subject-matter of inqulry, and which may be proved by other évi- 
dence." 

In the case of Penn. Co. v. Files, 65 Ohio St. 403, 62 N. E. 1047, 

the court said: 

"The principal error asslgned is on the admission of évidence at the trial. 
The plalntiff introduced as a witness Dr. Bland, who testified as to an examin- 
atlon he had made of the plalntiff before the trial, and as to statements made 
by the plaintift' at that time, in regard to hls suffering from the Injury. This 
was excepted to by the défendant as incompétent, but admitted over its ob- 
jection. It appeared that the examlnation was not made for the purpose of 
treating the plalntiff, but for the purpose of enabling the physician to testify 
as an expert at the trial. This évidence, we think, was Incompétent. It is to 
be distingnlshed from évidence of a lil'e character given by a physician called 
on for treatment. In such case, what the patient may say to hls médical ad- 
vlsef as to his condition and how he suff ers may be admitted. It is to be pre- 
sumed in such case that he States the truth, as it is to hls Interest that he 
should do so, and not mislead the physician by false statements as to his con- 
dition. He is under a strong motive in such case to state the truth, and it is 
on this ground that such évidence is admitted. But where the physician is 
called on, not for the purpose of treatment, but to enable hlm to glve évidence 
in a pendlng, or proposed suit, no such sanction of the truth of what he says 
exists ; on the contrary, he is under a strong motive to deceive the physician, 
and, not belng under oath, may with Impunity make such statements as he 
sees fit What he says to a physician under such clrcumstances is self-serving 
in character and should not be admitted." 

In the case of McKormick v. West Bay City, 110 Mich. 265, 68 N. 

W. 148, the court said : 

"But this rule bas been strietly llmlted, and it has been uniformly held that 
statements relating to past suffiering, or the causes of suffering, are not admis- 
sible ; and it is just as firmly established that physicians or others, called to 
examine or confer wlth the injured party with référence to the trial of a pend- 
lng case, are not permitted to testify to the exclamations made at the tlme, as 
far as they are voluntary exclamations." 

In the case of Greinke v, Chicago City Ry. Co., 234 111. 564, 85 N. 
E. 327, the court said : 

"The rule, however, is well settled that a physician, when called as a wit- 
ness, who has not treated the Injured party, but has examined him solely as 
a basis upbn which to found an opinion to be given in a trial to recover dam- 
ages for the injury sustained by the Injured party, cannot testify to the state- 
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ments made by the Injured party to hlm, or in hls présence, durlng sueh ex- 
amlnatlon, or base an opinion upon tlie stateœents of the injured party. lU. 
€ent. R. Co. v. Sutton, supra; West Cliicago Street Railway Co. v. Carr [170 
m. 478. 48 N. E. 992] ; West Cliicago Street Railway Co. v. Kennelly, 170 111. 
.508, 48 N. E. 996; Stevens v. People, 215 111. 593, 74 N. E. 786. An expert wlt- 
ness called under such circumstances must base hls opinion upon objective, and 
not subjective, conditions." 

In the case of Shaughnessy v. Holt, 236 111. 485, 86 N. E. 256, 21 
h. R. A. (N. S.) 826, the Suprême Court of Illinois, again passing 
upon the question, said : 

"Counsel for appellee attempt to dlstinguish this case from tliose cited in 
the opinion just referred to (Grelnke v. Chicago City Railway Co., 234 111. 
564, 85 N. E. 327), on the ground that in tins case appellee was first asked on 
the witness stand if the answers she had given the physiciaus during thèse 
tests were true, and she replied that they were ; tlmt. In the cases where ex- 
pert testimony based upon subjective symptoms was held improper, such opin- 
ions were based upon the unsworn staten)ents as to such subjective symptoms. 
Counsel misapprehend the basis of such décisions. The law adinlts iii évidence 
the déclarations of the injured party as to the physical condition given to a 
physician durlng treatnient because it is presunied that the injured i^ersou 
will not falsify in hls statements made to the physician when he expects and 
hopes to receive médical aid; but uo such presuniptlon arises where he is 
examiued by an expert for the purpose of giving évidence in a case about to 
be tried. The reasons for this distinction are fully set forth in the Grelnke 
Case, supra, and must control hère." 

In the case of Union Pac. R. Co. v. McMican, 194 Fed. 393, 114 C. 
C. A. 311, the Circuit Court of Appeals for the Eighth Circuit, in pass- 
ing upon the admissibility of expert médical testimony, said: 

"This évidence was clearly inadmissible, for the reason that it was based, 
in part at least, upon what plaintifï told the doctor at the time of the exami- 
nation relative to his prevlous history and how the iujury occurred. The rule 
is well settled that, where a physician is called to protessioually treat a party, 
he may give his opinion, based upon subjective as well as objective symptoms; 
but where he is called, not for the purpose of treatlng the party for the ali- 
ment, but for the purpose of giving testimony in the case, he caii only testify to 
objective symptoms. Statements made by the plaintiff at such examination 
are mère self-serving déclarations, not made under oath." 

As sustaining this proposition, the court cited the follovving cases : 
Shaughnessy v. Holt, 236 111. 485, 86 N. E. 256, 21 L. R. A. (N. S.) 
826; Keller v. Gilman, 93 Wis. 9, 66 N. W. 800; Penn Co. v. Files, 
65 Ohio St. 403, 62 N. E. 1047; McKormick v. West Bay, 110 Mich. 
270, 68 N. W. 148; Lawson on Exp. and Op. Ev. (2d Ed.) 162, 
rule 30. 

From the foregoing authorities it clearly appears that the testimony 
of Dr. J. L. Greene, in so far as it included statements made to him 
by the plaintifï as to the accident, and feelings and sensations subsé- 
quent to the time of the accident and prior to the examination by Dr. 
Greene, and the opinion of Dr. Greene, based both upon such state- 
ments and his personal examination, was inadmissible, and should not 
hâve been allowed to go to the jury. 

[2] Objection was also made by the défendant to certain testimony 
of Dr. W. C. Green, introduced on behalf of the plaintifï. This wit- 
ness did not narrate in his déposition what had been told him by the 
plaintifï. He does say, however, that he formed an opinion from the 
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history of the case given him by the plaintiff. He stated his opinion 
to be tliat the plaintiff is suffering f rom a disease known as traumatic 
neurasthenia. Since the symptoms of neurasthenia are the same, 
whether traumatic or acquired, no physician can classify a given case 
as traumatic unless he has a history from which he can say that an in- 
jury occurred. Therefore that testimony of Dr. W. C. Green vvas also 
inadmissible. 

Since a new trial must be granted on account of the error of the 
court in admitting inadmissible testimony, it is not necessary to con- 
sider the question of the sufficiency of the évidence to sustain the ver- 
dict. 

The verdict vvill be set aside, and a new trial granted. 



McKINXEY et al. v. KANSAS NATURAL GAS CO. 

FIDELITY TITLE & TRUST CO. v. KANSAS NATURAL GAS CO. et al. 

(District Court, D. Kansas, First Division. June 5, 1913.) 

1. Courts (§ 497*)^PRioBiTy of Jubisdiction— Suits In Eem or Quasi In 

Rem. 

Tlie commencement of a suit, the object of wliicli is to afCect spécifie 
real or per.sonal yroperty, and wliere iu the protrress of the litisation the 
court may be eompelled to assume the posse.ssion and control thereof, ef- 
fectually withdraws tbis property from the authority of olher tribuiials, 
altliougli there has been no actual selzure before a second suit is insti- 
tuted in another court; and tl,ie rule applles with equal force when the 
objects of the two suits are différent. 

|Ed. Note.— For otlier cases, see Courts, Cent. Dig. §§ l.'SSG, 1397, 1398, 
1404-1400 ; Dec. Dig. § 497.*] 

2. Courts (§ 489*) — Jurisdiction of State Court— Appointmext of Receiveb 

■ — FoKEiGN Corporation. 

Under Gen. St. Kan. 1909, § 1728, which authorizes a court to dissolve 
R domestic corporation which abuses its corporate privilèges, or, in case 
a dissolution is not necessary or advisable, to appoint recelvers to manage 
tbe coriiorate property lintil the abuses are corrected, and section 1724, 
which provides that foreign corporations anthorized to do business in the 
State sliall be sul).iect to the same provisions and judiclal control as do- 
mestic corporations, a state court may appoint recelvers of the property 
of such a foreign corporation, so far as situated within the state. 

|Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1324-1330, 1333- 
1341, 1372-1:574; Dec. Dig. § 489.*] 

3. Courts (§ 489*) — Power to Appoint Receiver— Foreign Corporation— 

Kansas Statutes. 

Under the Kansas Anti-Trust Act (Gen. St. 1909, § 5140), which provides 
that every persoii or corporation withiu or without the state, violating its 
provisions within the state, shall be denied the riglit to do business in the 
state, and authorizes the enforcement of such provision "by iiijunction or 
other proceeding," a state court has power to apjioint recelvers of the 
property within the state of a foreign corporation charged with violation 
of the act, and under the state practice such remedy is not preeluded be- 
cause the légal relief of ouster is sought in the action. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 1324-1330, 1333- 
1341, 1372-1374; Dec. Dig. § 489.*] 

•For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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4. Courts (§ 366*) — Fkdekai, Courts— Autiiobity of Décisions or State 

Courts. 

Such remédiai pi'ocedure is essentially one of local law, and where tlie 
Suprême Court tif the state lias decided tliat the power exists, as luci- 
deiital to the euforcement of the statute, the question should be hekl 
thereby eoncluded by a fédéral court. 

[Ed. Note.— for other cases, see Courts, Cent. Dig. §§ 954-957, 960-9GS ; 
Dec. Dlg. § 366.*:i 

5. Commerce (§ 80*)— Interstate Commerce— iNTERrEREXCE with by State. 

ïhe appointnieut by a state court of a receiver of the property withln 
the State of a foreign corporation engaged in Interstate conmierce does 
not aniouut to an unlawful interférence with the right of such corpora- 
tion to transact Interstate commerce. 

[Ed. Note. — For other cases, see Commerce, Dec. Dlg. § 80.*] 

6. Constitutio.\al Law (§ 169*)— Courts (§ 489*)— Obligation of Contracts 

— IMPAIRMENT BY STATE. 

A State law, authorizing a court of the state to appoint receivers of the 
property of a corimration, is uot uuconstitutional, as Imiiairing the obliga- 
tion of contracts, as against a mortgagee, as depriving it of the right to 
foreclose its niortgage in some other court. 

[Kd. Note. — For other cases, see Constitutlonal Law, Cent. Dig. §§ 474, 
47(5, 47<S-4,S1. 502, 511-514, 522; Dec. Dig. § 169;* Courts, Cent. Dig. §§ 
1824-1330, ];!;!3-1341, 1372-1374; Dec. Dig. § 4S9.*] 

In Equity. vSuits by John L. McKinney and the FideUty Title & 
Trust Company against the Kansas Natural Gas Company and the 
Delavvare Trust Company. (3n pétition of the Attorney General of 
Kansas and the state receivers of the Kansas Natural Gas Company, 
praying for cielivery of its property into their possession. Pétition 
granted. 

John H. Atwood, of Leavenworth, Kan., John S. Dawson, of To- 
peka, Kan., Chester I. Long, of Wichita, Kan., and O. P. Ergenbright 
and T. S. Salathiel, both of Independence, Kan., for petitioners. 

John J. Jones, of Chanute, l'Can., and John F. Philips, of Kansas 
City, Mo., for receivers appointed by Fédéral Court. 

Charles Blood Smith, of Topeka, Kan., for complainants. 

John J. Jones, of Chanute, Kan., for défendants. 

MARSHALL, District Judge. In thèse suits a pétition is filed by 
the Attorney General of the state of Kansas and by the receivers of 
the Kansas Natural Gas Company, heretofore appointed by the district 
court of Montgomery county, Kan., for an order from this court di- 
recting the receivers heretofore appointed by it of the property of the 
Kansas Natural Gas Company to surrender the possession of the same 
to the receivers appointed by the state court. 

It appears that the suit which resulted in the appointment of re- 
ceivers by the state court vi^as instituted January 5, 1912, by the state 
of Kansas against the Independence Gas Company, the Consolidated 
Gas, Oil & Manufacturing Company, and the Kansas Natural Gas 
Company. The pétition in substance alleged that the fîrst two de- 
fendant corporations were public service corporations organized un- 
der the laws of Kansas, and that the Kansas Natural Gas Company 
was a foreign corporation atithorized to transact business in Kansas ; 

•For other cases see same topic & § numbeh in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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that the défendants had entered into certain agreements, trusts, and 
combinations, which were specified in the pétition, and were alleged 
to be in violation of the anti-trust acts of the state of Kansas, and 
had thereby abused and misused the corporate powers and privilèges 
granted to them by that state; that the two first-named défendants 
had transferred ail of their property alleged to be essential to the dis- 
charge by them of their duties as public service corporations, and 
without authority of law, and that this property, which vvas described. 
had become vested in the Kansas Natural Gas Company; that the 
managing officers of the défendant corporations willfuUy and inten- 
tionally abused and mismanaged the corporate property and busniess, 
and thereby caused each of the défendants to pervert its corporate 
privilèges, and that each of the défendants threaten and will continue 
to abuse and misuse its corporate privilèges, unless its said officers be 
by order of the court removed, or a receiver be appointed to manage 
the corporate property under the supervision of the court until said 
abuses are fully cofrected. Wherefore it was prayed that an order 
be made ousting the défendants frora the exercise of corporate powers 
and privilèges within the state of Kansas, and that a receiver be ap- 
pointed to manage the corporate property and business and to wind 
up the afïairs of said défendants. 

On January 17, 1912, a motion was filed for the appointment of a 
receiver of the property of the Independence Gas Company and of 
the Consolidated Gas, Oil & Manufacturing Company; but this mo- 
tion was not pressed to a hearing. 

On October 7, 1912, John L. McKinney, claiming to be a bondhold- 
er under a second mortgage executed by the Kansas Natural Gas 
Company, and acting in behalf of other creditors similarly situated, 
filed a suit in this court for the marshaling of the assets of said Com- 
pany and the payment of its debts. He prayed for the appointment of 
receivers of the property of the company to préserve it during the 
pendency of the litigation. In form the bill was the usual bill for an 
administrative receivership. The défendants appeared, admitted the 
averments of the bill, and consented to the appointment of receivers. 
Thereupon the court appointed receivers, who qualified and immedi- 
ately entered into possession of the property. The Fidelity Title & 
Trust Company, a trustée under a first mortgage of the property of 
the Kansas Natural Gas Company to secure bondholders, was then 
permitted to intervene in this suit, and sought the same relief as the 
plaintiff. By order of this court the receivership theretofore existing 
was extended to the intervening pétition of tlie Fidelity Title & Trust 
Company. 

On February 3, 1913, the Fidelity Title & Trust Company filed its 
bill in this court to foreclose a mortgage executed to it, as trustée, by 
the Kansas Natural Gas Company; the default justifying the suit 
having occurred after the institution of the McKinney suit. The 
property mortgaged was situated in part in the Western district of 
Missouri, in part in the Eastern district of Oklahoma, and in part 
in the district of Kansas. By a compliance with the conditions pre- 
scribed in section 56 of the Judicial Code, tlie recei\'ers hère appoint- 
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ed hâve been vested with jurisdiction and control of tlie property in 
Missouri and Oklalioma, as well as that within the state of Kansas. 
On February 15, 1913, the district court of Montgomery county, 
Kan., entered a decree in the suit there pending in favor of the plain- 
tiff, and as a part of the adjudged relief appointed R. S. Litchfield 
and John M. Landon, two of the petitioners in this proceeding, receiv- 
ers of ail of the property of the Kansas Natural Gas Company; and 
it having been made to appear to the court that the receivers liereto- 
fore appointed by this court were in the actual possession of the prop- 
erty of that Company, the said receivers appointed by the state court 
were ordered and directed, in conjunction with the Attorney General 
of the state of Kansas, to appear in the District Court of the United 
States and request a delivery of said property to them. In the opinion 
filed by the judge of the state court, the court said with respect to the 
corporate défendants in that suit that: 

"The relationship of this case to the public is such that complète judgment 
of dissolution and ouster would punish the public rather than the offending 
Company. A dissolution of the Consolidated Gas, Oil & Manufacturing Com- 
pany is not advisable, nor would a complète ouster of the Kansas Natural 
Gas Company be advisable. So that the court will take charge of ail the 
gas business of the Consolidated Company and ail the business of the Kansas 
Natural Gas Company by its receivers, and manage the corporate property 
and business, protecting the gas consumers an(J the public until the abuses are 
fully corrected ; and hère is presented the question of conflicting jurisdiction. 
It Is brought to the attention of this court in the arguments that receivers 
hâve been appointed for ail the property of the Kansas Natural Gas Company 
in the fédéral court for the district of Kansas, and that such receivers are 
now in charge. * * * This court cannot en.ioin the receivers of the fédéral 
court, or render any effective judgment, because the Kansas Natural Gas Com- 
pany is not in the possession of the property. In a word, this court is power- 
less to exécute its decree herein." 

[1] It is this question of conflicting jurisdiction hère referred to 
that is presented now for détermination. The gênerai principle in- 
volved was declared by Mr. Justice Shiras, speaking for the Suprême 
Court in Farmers' Loan & Trust Co. v. Lake Street Railroad Co., 177 
U. S. 51, 61, 20 Sup. et. 564, 568 (44 L. Ed. 667), in thèse words: 

"The possession of the res vests the court which bas first acquired juris- 
diction vpith the Power to hear and détermine ail controversies relating there- 
to, and for the time beîng disables other courts of co-ordinate jurisdiction 
from exeràsing a like power. This rule is essential to the orderly administra- 
tion of justice, and to prevent unseemly conflicts between courts whose juris- 
diction embraces the same subjects and persons. Nor is this rule restricted in 
its application to cases where property bas been actually seized under judicial 
process before a second suit is instituted in another court ; but it often ap- 
plies as well where suits are brought to enforce liens against spécifie property, 
to marshal assets, administer trusts, or liquidate insolvent estâtes, and iu 
suits of a similar nature, where, in the progress of the lltigàtion, the court 
may be compelled to assume the possession and control of the property to be 
affected. The rule bas been declared to be of especial importance in its ap- 
plication to fédéral and state courts." 

The différent phases of the question hâve been so frequently before 
the Circuit Court of Appeals of this circuit and so authoritatively 
determined that no gênerai discussion seems admissible. Gates v. 
Bucki, 53 Fed. 961, 4 C. C. A. 116; Merritt v. Steel Barge Co., 79 
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Fed. 228, 24 C. C. A. 530; Zimmerman v. So Relie, 80 Fed. 417, 25 
C. C.A. 518; Sullivan v. Algrem, 160 Fed. 366, 87 C. C. A. 318. 

This gênerai principle is not questioned ; but it is contended that, 
where the suits are différent in their nature, in their objects, and the 
rights sought to be enforced, an exception occurs, "and the court that 
first actually seizes the res and takes possession retains it, notwith- 
standing a prior suit has been commenced and service made affecting 
the property." This claimed exception rests on no principle. The 
nisi prius courts, both fédéral and state, exercise jurisdiction over the 
same persons and property within the same territory. They are co- 
ordinate in the sensé that one is not clothed with control over the other. 
Established by différent sovereignties, the pendency of a suit in the one 
is no ground for the abatement of a suit in the other, although between 
the same parties and for the same cause of action. But with respect 
to suits in rem or quasi in rem, the nature of the proceeding excludes 
dual action ; and this is equally the case if the suits are between différ- 
ent parties and on différent causes of action. A rule that property 
should only be considered in custodia legis when physically seized, or 
there is an équivalent of physicai seizure, woukl be practicable. 
The objection to it is that it woukl frequently entail an unseemly race 
for possession, and the fact of priority might be involved in imcertain 
testimony. Further, there are suits in which it is apparent from the 
beginning that actual possession of the res may be eventually neces- 
sary, but where this possession is not initially essential. Such suits 
can only be effectively proceeded with if the subject-matter of the 
litigation is not in the meantime removed or changed in condition or 
ownership by the decrees of other courts, so that when a decree is 
rendered it will be operative. 

Thèse objections seem to hâve influenced the courts to déclare that 
the commencement of a suit, the object of which is to afïect spécifie 
real or personal property, and "where, in the progress of the litigation, 
the court may be compelled to assume the possession and control" 
thereof , effectually withdraws this property from the authority of oth- 
er tribunals. Merritt v. Steel Barge Ce, 79 Fed. 228, 24 C. C. A. 530. 
Thèse objections to the rule of determining priority by actual seizure 
apply with equal force when the objects of the two suits are différent. 

[2] It is contended with great force that the district court of Mont- 
gomery county in the suit first brought had no jurisdiction to appoint 
a receiver of the property of the Kansas Natural Gas Company, and 
hence the principle invoked by the petitioners has no basis. If the 
premise be correct, the conclusion must follow. The argument in sup- 
port of the premise is that this suit in the state court was based on 
section 1728 of the General Statutes of 1909; that that section only 
applies to domestic corporations, which the court is authorized for 
certain causes to dissolve, but has no application to a foreign corpo- 
ration, and hence afforded no statutory authority for the appointment 
of receivers of the property of such a corporation. There are several 
answers to this contention, each of which seems to me sufficient: 

(a) Without questioning that section 1728, by necessary intendment, 
relates only to domestic corporations so far as it has not been given a 
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broader opération by some other statutory provision, the question 
naturally arises as to the effect to be given to section 1724, which pro- 
vides : 

"Auy corijoration orgaiiixej under the lîiws oî auotlier state, t(>rriti)i-y, or 
foiei,!;n eoiinti'y, and iiuthorized to do business iu this stat<!, sliall be subject 
to vlie saine i))'ovisious. .jndielal coiiti'ol, restriftioiis. and peiialties, except as 
Jierein pi'ovided, as corporations organized iinder tlie laws of this state." 

By section 1728, in case a domestic corporation abuses its corporate 
privilèges and thereby subjects itself to a decree of dissolution, the 
court is authorized, if a dissolution be not necessary or advisable, 
and if the abuses can be corrected without dissolution, to appoint re- 
ceivers to manage the corporate property under the supervision of the 
court until the abuses be corrected. The judicial control of the court 
is thus exercised over domestic corporations to correct such abuses. 
By section 1724, a foreign corporation is subjected to the same judicial 
control for the correction of the same character of abuses. It is true 
a foreign corporation cannot be dissolved, as could a domestic corpo- 
ration ; but there is no impediment to the appointment of receivers of 
the property of such corporation, so far as situated within the state. 

[3] (b) The jurisdiction of the state court to appoint receivers does 
not rest exclusively on section 1728. The Kansas anti-trust act (Gen. 
Stat. 1909, § 5146), after defining the trusts and combinations prohibit- 
ed by it, provides : 

"Every person, company or corporation wltliin or without this state, their 
ofiicers, agents, l'epa'esentatives or consignées, violating any of tlie provisions 
of this act withiu this state, are liereby denied the right and are hereby pro- 
hibited trom dolng auy business within tliis state, and ail porsous, companies 
and corporations, their offlcers, agents, représentatives and consignées within 
this state, are hereby denied the right to handle the goods of or in auy mauner 
deal wlth, dlreetly or iudirectly, any such person, company or corporation, 
their offlcei's, agents, représentatives or consignées, and it shall be the duty of 
the attorney gênerai and the county attorney of any county in the state where 
any violation of this act be comniltted, or either of them, to enforce the pro- 
visions of this section by injunction or other proceeding. * * « " 

It is not denied that the district court of Montgomery county had 
jurisdiction of an équitable proceeding under this statute to enforce 
its provisions by injunction or other appropriate means. The grant 
of équitable jurisdiction is commensurate with that embodied in sec- 
tion 4 of the fédéral statute (Act July 2, 1890, c. 647, 26 Stat. 209 [U. 
S. Comp. St. 1901, p. 3201]) to protect trade and commerce against 
unlawful restraint and monopoly, commonly called the "Sherman Anti- 
Trust Act" whereby the several Circuit Courts of the United States 
were "invested with jurisdiction to prevent and restrain violations of 
this act." In neither statute is express authority conferred to appoint 
receivers. The power, if it exists, results from the fact that it is an 
appropriate method of restraining a violation of the statute. That 
the power exists with respect to violations of the fédéral statute bas 
been settled by the court of last resort. U. S. v. American Tobacco 
Co., 221 U. S. 106, 31 Sup. Ct. 632, 55 L. Ed. 663; U. S. v. U. P. 
R. R. Co., 226 U. S. 61, 33 Sup. Ct. 53, 57 L. Ed. — . This being so, 
it must follow that the district court of Montgomery county had ju- 
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risdiction to apply the same means to effect the same resuit. The suit 
in the State court cannot be considérée! a simple suit of ouster. The 
abuses of corporate privilèges sought to be corrected were violations 
of the anti-trust act. Under the Kansas statutes légal and équitable 
relief may be obtained in one action, and the fact that the légal relief 
of ouster was sought did not so dominate the proceeding as to pre- 
clude équitable remédies. 

[4] (c) The proper remédiai procédure is essentially a question of 
local law. The metliods by which rights are vindicated and violations 
of law are restrained are, subject to constitutional limitations and in re- 
spect to State courts, exclusively within the province of the state. If, 
contrary to the current of authority, the Suprême Court of Kansas 
bas decided, in a quo warrante proceeding based on an abuse of cor- 
porate privilège, that as a means of effectuating the judgment a re- 
ceiver may be appointed, or an injnnction be issued against a continu- 
ation of the acts complained of, it is not perceived why the question 
becoines one of gênerai law, to be decided in this court by a resort to 
common-law rules. We are not hère dealing with rights, but with 
the means by which such rights are protected and vindicated, and vio- 
lations of law prevented. By the Constitution of Kansas, it is de- 
clared that: 

"The Suprême Court shall liave original jurisrtictlon iu proceedlngs in quo 
warrante, mandamus and, liabeas corpus." 

Neither the Constitution nor any statute in terms confers any juris- 
diction on that court to appoint a receiver in a quo warrante proceed- 
ing. But in State v. Brewing Association, 76 Kan. 184, 90 Pac. 717 , 
a suit to oust the Brewing Association, a foreign corporation, from 
doing business in Kansas, that court held that it had the power to ap- 
point a receiver, as it might be necessary to prevent the company from 
transferring its property and resuming business in an indirect manner, 
and also for the purpose of subjecting the property to the costs of the 
proceeding. This jurisdiction was deduced as incidental to the exer- 
cise of jurisdiction in quo warrante. In State v. International Har- 
vester Co., 81 Kan. 610, 106 Pac. 1053, the same court held that in a 
similar suit it had the power to enjoin the défendant from engaging 
in spécifie practices which were contrary to the laws of Kansas. The 
jurisdiction of the district court of Montgomery county in suits of 
quo warrante, while statutory, is granted in language generally simi- 
lar. There appears no basis for the distinction between the Suprême 
Court and the district court as to the incidental power resulting from 
this grant. The décisions of the Suprême Court of Kansas, I think, 
conclude the question hère raised. 

|6] It is next objected that the appointment of receivers by the 
state court was invalid, for the reason that the Kansas Katural Cas 
Company was engaged in interstate commerce, and that we hâve hère 
an exercise of the power of the state of Kansas, acting through the 
court, over interstate commerce, in violation of the commerce clause 
of the fédéral Constitution. It is not claimed, if I tmderstand the ar- 
gument correctly, that the Kansas anti-trust act, when applied to cor- 
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porations engaged in interstate commerce, is violative of the fédéral 
Constitution, or that it cannot be so construed as to relate to restraints 
and unlawful combinations respecting intrastate trade, and so given a 
legîtimate opération. But it is asserted that the seizure of property 
used in carrying on interstate commerce under the order of a state 
court acting under a valid statute is an unlawful interférence by the 
state with interstate commerce. It does not cast any light on this 
question to limit the contention to statutes to enforce the pénal laws 
of the state. It niust be recognized that interstate commerce corpora- 
tions may incur obligations, contractual and other, and that such obli- 
gations can only be enforced by the action of some court; that if it be 
a public service corporation it may also owe certain duties to the pub- 
lic, but that there is no necessary incompatibility between the enforce- 
ment of the first class of obligations and the discharge of those duties. 
Soin Davis v. Railway, 217 U. S. 157, 30 Sup. Ct. 463, 54 h. Ed. 708, 
27 L. R. A, (N. S.) 823, 18 Ann. Cas. 907, it was held that a writ of 
attachment from a state court might be properly levied on cars of a 
railroad company used in interstate commerce. But the question is 
foreclosed hère by the case of Palmer v. Texas, 212 U. S. 118, 29 
Sup. Ct. 230, 53 L,. Ed. 435, where it was held that the appointment 
by a state court of a receiver of the property of a foreign corporation 
engaged in interstate commerce did not amount to an unlawful inter- 
férence with the right of such corporation to transact interstate com- 
merce. 

[8] It is further asserted that, if the Kansas statutes are so inter- 
preted as to authorize the appointment by the state court of a receiver 
of the Kansas Natural Cas Company, as applied to the mortgages 
sought to be foreclosed in this court, they are in contravention of sec- 
tion 10, art. 1, of the fédéral Constitution, which prohibits any state 
from passing a law impairing the obligation of contracts ; and atten- 
tion is called to the rule that the obligation of a contract ineludes the 
means provided by law for its enforcement. I fail to see the applica- 
tion of this principle hère. If the remedy of the bondholders in this 
court be suspended while the mortgaged property is in custodia legis 
by virtue of a suit in the state court, it is suspended because of a gên- 
erai principle of law existing and recognized when the bonds were 
issued, even if the situation calling for the application of the principle 
results from a statute subsequently enacted. The complainants hère 
hâve the right to pursue their remedy in the court having the prior 
right to the possession of the property. An intervention pro inter- 
esse suo furnishes an adéquate remedy for their protection. It must 
be assumed that their rights will be fully recognized by the state court, 
and that they will be accorded just such priority as they are entitled 
to. If not, the proper remedy is by appeal. When the bonds were 
issued it was the law that the mortgages could only be foreclosed in a 
court having the power to seize the property mortgaged, and that, if 
the property was already in the possession of a court, foreclosure had 
to be there prosecuted, or else must await the action of that court. 
So a pending suit to foreclose a second mortgage might temporarily 
preclude a first mortgagee of the same property from the prosecution 
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of a subséquent suit to foreclose his mortgage in a différent court, 
but could in no sensé be said to impair his contract. 

I think the objections to the jurisdiction of the state court to ap- 
point receivers cannot prevail, and that the pétition must be granted 
as to such of the property of the Kansas Natural Gas Company as 
was situated in the state of Kansas at the tinie the receivers were ap- 
pointed by this court, and which was therefore potentially in the cus- 
tody of the district court of Montgomery county. 



In re LANE LUiMBER CO. 
(District Com-t, D. Idalio, N. I). .Tuly 7, 1013.) 

1. Bankeuptcy (§ 458*) — Referee's Iîulings— Keview. 

Formai exceptions to a referee's rulinec all()\yliij; fées to a baiikrupt's 
attorneys vveve net essential to a review tliereof on ajipeal. 

[Ed. Note. — For other cases, see Raiikruptcy, Cent. Dig. § 918; Dec. 
Dig. § 458.*] 

2. Bankrttptcy (§ 482*) — Bankrupt's Attorney — Fees^"Duties." 

Bankr. Act July 1, 1S!)8, c. 541, § 64b, 30 Stat. 563 (U. S. Comp. St. 
IDUl, p. 3447), provides for the payment ont of tlie liankrupt's estate of 
tlie costs of administration, ineluding one reasonable attorney's fee for 
professional services actnally remleved to the hankrnpt in involuntary 
cases while perforniing tlie duties prescribed in the act. Held, that the 
"duties" referred to in snoh section are tliose prescribed by section 7, re- 
quiring tlie bankrupt to attend tlie <irst meeting of creditors if so directed, 
to prépare schedules, and to submit to examination at such other times 
as tlie court shall order conceming the conduct of his business, etc. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 874-876, 897 ; 
Dec. Dig. I 482.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2283, 2284; 
vol. 8, p. 7640.] 

3. Bankruptcy (§ 482*) — Attorney foe Bankrtjpt— Pees— Alt.owance. 

Fées are only allowable to a bankrupt's attorney out of the estate In 
bankruptcy, where the services are such that by opération of law an 
obligation to pay for them is imposed on tlie estate, and wliere reasoiiabl.y 
necessary to enable the bankrupt to discharge lils duties under the lavi'. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Y}\?.. §§ 874-876, 897 ; 
Dec. Dig. I 482.*] 

4. Bankruptcy (§ 482*) — Attorney for Bankrupt— Services— Nature and 

Character— Evidence. 

Evidence of a bankrupt's attorneys that certain charges for advice to 
tlie bankrupt on three différent occasions referred to proceedings to re- 
cover the bankrupt's books from a receiver after bankruptcy proceedings 
had been instituted and prior to the tiine schedules were flled, without 
showing that any application had been niade to the court for an order 
eoncerning the books, vcas not sufflciently certain to authorlze an allow- 
ance therefor. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. |§ 874-876, 897 ; 
Dec. Dig. § 482.*] 

5. Bankruptcy (§ 482*)- Bankrupt's Attorney— Fées. 

Where a bankrupt's trustée was opposing the allowance of a claim of 
the bankrupt's receiver for fées, expenses, and attorney's fées, as were 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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also some of the bankrupfs creditors, the bankrupt's attorneys were not 
entitled to asstst in such proceedlngs at the expense of the estate. 

fEd. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 874-876, 897 ; 
Dec. Dig. § 482.*] 

6. Bankruptcy (§ 114*) — Coekcion bt Court. 

Where a fédéral court receiver, In charge of the assets of a baukrupt 
corporation, refuses to permit inspection of the books of the bankrupt 
by its trustée, appoluted in the saine court, the receiver niay be com- 
pelled to give access to the books by an order made to the court on an 
Informai ai)pllcatlon. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 164-166; 
Dec. Dig. § 114. *J 

7. Bankruptcy (§ 482*) — Schedules— Expense— Attokney's Fées. 

Where the schedules of the assets and liabillties of a bankrupt corpora- 
tion covered approximately 100 pages of typewrltten matter and could 
bave been prepared by auy compétent accountant, the fact that they were 
prepared by the bankrupt's attorneys did not entitle them to charge for 
attorney's services in nrepariiig the sanie; and hence they were not enti- 
tled to more than $285 for such vrork. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 874-876, 897 ; 
Dec. Dig. § 482.*] 

8. Bankruptcy (§ 482*) — Bankrupt's Attorney— Professional Service- 

Compensation. 

In determining the reasonable value of services rendered to a baukrupt 
by Its attorneys, neither the assets nor the liabilities of the estate repre- 
sent or measure the value of the niatter involved. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 874-876, 897 ; 
Dec. Dig. § 482.*] 

9. Bankruptcy (§ 482*) — Bankrupt's Attorney— Services— Attendance on 

HeABINGS— KlGHT TO FeES. 

Since a bankrupt, when ordered to appear for examination at the first 
meeting of creditors and sessions of the court, either to give information 
or submit to examination under oath, is not ordinarily entitled to counsel, 
where there was no order of the référée requiring the bankrupt's counsel 
to attend a charge of $1,850 for attendance in the banlvruptcy court at 
irregular intervais from August, 1911, to November, 1912, 37 différent 
days at $50 a day, during which time the bankrupt's officers were being 
examined, w^ould be reduced to $100. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 874-876, 897 ; 
Dec. Dig. § 482.*] 

In the matter of bankruptcy proceedings of the Lane Lumber Com- 
pany, bankrupt. On objections to a referee's order allowing a claim 
for fées to the bankrupt's attorneys. Referee's order reversed, with 
directions to allow the claim for a reduced amount. 

Whitla & Nelson, of Cœur d'Alêne, Idaho, for claimant, 
E. N. La Veine, of Cœur d'Alêne, Idaho, for trustée. 
James A. Wayne, of Wallace, Idaho, for objecting creditor, 

DIETRICH, District Judge. A gênerai creditor and the trustée, 
feeling aggrieved by an order of the référée allowing in full a claim 
of the attorneys for the bankrupt for fées aggregating $2,750, hâve 
brought the matter hère upon a pétition for review, in which they 
both join. 

[1] The respondents' objection that the order cannot be reviewed 
because no exception was taken at the time is not well founded in 

♦Kor other case» see aame topic & î number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe» 
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law. While the course pursued by the trustée and the objecting créd- 
iter in not appearing and resisting the claim at the hearing before 
the référée cannot be commended, it is thought that formai exceptions 
are not essential to the right of review. The gênerai rule, with its 
qualifications, is correctly stated in Collier on Bankruptcy (9th Ed.) 
p. 609, where it is said : 

"A referee's findings of fact may be reviewed, altliough no formai exceptions 
to his décision are flled, wliere such filing is not required by a rule or order 
of the court. The court will not ordinarfly consider for the first time ques- 
tions not raised below, or issues not presented by the record; if a point is 
presented by the record the District Court may consider it although it was not 
discussed before or by the référée. The court is not barred by or couflned to 
the matters certitied by the référée; under its broad gênerai powers it may 
consider any point presented by the record." 

See, also, Loveland on Bankruptcy, vol. 1, §§ 94, 95. 

[2] I pass to a considération of the merits. The provision of 
law upon which the claimants rely is found in section 64b of the 
Bankruptcy Act, where it is declared that costs of administration, in- 
cluding "one reasonable attorney's f ee, for the professional services 
actually rendered * * * ^q j-]^g bankrupt in involuntary cases 
while performing the duties" in the act prescribed, must be paid in 
préférence to certain other of the indebtedness of the estate. The 
''duties" referred to are imposed by section 7 of the act, which, in so 
far as it is thought by the claimants to be material, is as foUows : 

"Sec. 7. Duties of Bankrupt. (a) Thè bankrupt shall (1) attend the flrst 
meeting of his creditors, if direeted by the court or a judge thereof to do so. 
and the hearing upon his application for a discharge, if flled; » * * (g) 
prépare, make oath to, and file in court, within ten days, unless furthet time 
is granted, after the adjudication, if an involuntary bankrupt, * * ♦ a 
schedule of his property, showing the amount and kind of property, the loca- 
tion thereof, its money value in détail, and a list of his creditors, showing 
their résidences, if known, if unknown, that fact to be stated, the auiounts 
due each of them, the considération thereof, the securlty held by theni, if 
any, and a claim ifor such exemptions as he may be entitled to, ail in tripli- 
cate, one eopy of each for the clerk, one for the référée, and one for the trus- 
tée; and (9) when présent at the first meeting of his creditors, and atj. such 
other times as the court shall order, submit to an examlnatlou concernjng 
the conduct of his business, the cause of his bankruptcy, his dealin'gs wlth 
his creditors and other persons, the amount, kind, and whereabouts of his 
property, and, in addition, ail matters which may affect the administration 
and settlement of his estate." . I 

[3] In considering the several items of the claim, it must bé' borne 
in mind that while no objection is made because it is in the-name as 
well as upon behalf of the attorneys, and is not presented direetly by 
the bankrupt itself , there is no contractual relation between claimants 
and the court or the estate ; they were employed, not by the trustée, 
but by the bankrupt. For any service rendered to and accepted by 
the bankrupt it is doubtless liable, but herë we are concerned only with 
the liability of the estate, and its liability is limited to a reaSonàble 
compensation for such services, and no others, as f ail within the terms 
of the statute. In re Connell & Sbns (D. C.) 120 Fed. 846. To war- 
rant any allowance it must first appfcar not only that services were 
rendered and were valuable, but that the. conditions were such 
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that by opération of law an obligation to pay therefor is imposed 
upon the estate. The inquiry hère, therefore, has three branches : 
Was a service performed? Was such service reasonably necessary to 
enable the bankrupt to discharge its duties under the law? And what 
was it reasonably worth? The burden is upon the claimants to make 
a prima facie sliowing upon each of thèse three heads. 
The first items in the account are as f oUows : 

1911. 
Aiig. 4. Adviee relating to bankruptcy proceedlngs Instituted against 

the bankrupt $25 00 

Aug. 7. Ad\àce and ser\'ices relative to bankruptcy proceedings 15 00 

Aug. 12. Adviee and services relative to bankruptcy proceedings 15 00 

[4] The adjudication was made upon August 1, 1911, and to what 
the adviee and service hère charged for pertained is by the statement 
of account left whoUy to conjecture. The only évidence pertaining 
to the items is the testimony of one of the claimants, as f oUovvs : 

"And in regard to the adviee for which \ve charged ?25 in one instance, and 
■?15 in two other instances, thèse were matters connected with the ConnoUy 
receivership after the bankruptcy proceedings had been instituted and prier 
to the time schedules vcere flled or application made to the court for an or- 
der. It was relative to getting possession of the books so that vve could dé- 
cide certain matters and things, and in connection with that I can't say at 
this time in détail what they were, but I made the charge at the tlme the 
services were performed, and I considered them reasonable at the time." 

But this évidence is altogether too vague and uncertain to serve as 
the basis for a conclusion that the services were reasonably necessary 
to enable the bankrupt to perform its duties, or for a finding of the 
value thereof. In the most favorable view the testimony may be con- 
strued as suggesting, not showing, that the adviee may hâve related to 
the préparation of the requisite schedules ; but for ail services connected 
with that duty a distinct charge of $750 is made, which charge, it is 
to be inferred from the testimony, was also intended to cover the 
proceedings to secure possession of the bankrupt's books and papers 
from the receiver. It is therefore held that the showing was insufïi- 
cient to warrant the référée in allowing any one of the three items. 

[5] We next consider the following charge: 

"Aug. 24. Preparing proceedings, including objections and brief on objec- 
tions, and contesting receiver's clalm for the allowance of fées and expenses 
to himself and attorney's fées, $100.00." 

However commendable the motive which prompted the bankrupt to 
participate in this contest, its zeal was misdirected. It was certainly 
under no légal obligation in the premises. It was the trustee's func- 
tion and his duty, and it was also the right of the creditors, to op- 
pose baseless claims, including any such claim, when put forward by 
the receiver; the extent of the bankrupt's obligation was to furnish 
to the trustée such material information as was in its possession. As 
a matter of fact, the trustée was making opposition to this claim, as 
were also some of the creditors, and to permit the bankrupt to em- 
ploy counsel at the expense of the trustée when the trustée was al- 
ready represented by counsel would be to sanction a wholly unnecessary 
charge against the estate. 
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The next îs an item of $750 for the préparation of the schedules. 
This being a diity clearly imposed upon the bankrupt, \ve hâve but to 
consider the nature and extent of the légal services necessarily in- 
volved therein and the reasonable value thereof. Unquestionably a 
measure of professional knowledge and skill is required for the proper 
discharge of such a dut)^ and perhaps in almost every case some al- 
lowance upon this account may properly be made, but I had supposed 
that rarely, if ever, could the amount exceed $100, and commonly a 
much smaller sum would be adéquate. In re Maver (D. C.) 101 Fed. 
695; In re O'Hara (D. C.) 166 Fed. 384; In re Christianson (D. C.) 
175 Fed. 867; In re Connell & Sons (D. C.) 120 Fed. 846. 

It is, however, contended that the case is an unusual one, and as- 
suming it to be such we shall consider it upon its own merits. It is 
to be borne in mind that the duty of preparing the schedules is pri- 
marily imposed upon the bankrupt. He may secure such clérical and 
légal assistance as are reasonably necessary, but he cannot at the ex- 
pense of the estate employ attorneys and shift to them the entire bur- 
den and responsibility. The statute pro vides that the bankrupt shall 
"prépare, make oath to, and file in court" the schedule, setting forth 
certain facts; and it was contemplated that he should at least furnish 
the requisite information, and that the assistance provided for him at 
the expense of the estate would extend only to the matter of putting 
the information into the prescribed légal form. 

It is not thought to be necessary to attemjît a fine distinction be- 
tween the duties which are strictly professional and those which are 
merely clérical, in the préparation of a schedule, but in estimating the 
compensation which should be allowed respect must be had to the 
nature of the work, for the compensation should be measured with 
regard to the character and quality of the service rather than the call- 
ing or profession of him by whom the service is rendered. Novv it is 
not to be questioned that ordinaril)' the work of preparing a schedule 
is in the main that of an intelligent accountant. In re Goldville Mfg. 
Co. (D. C.) 123 Fed. 579, 586. With a few simple instructions touch- 
ing the required contents of the schedule, the varions headings under 
which assets and liabilities should be classified, and the formalities 
of exécution, no compétent accountant should expérience serious diffi- 
culty in substantially complying with the law. In so far as we are 
advised by the record, the présent case is no marked exception to the 
gênerai rule in so far as necessary lesral services are concerned; and 
indeed it is difficult to see how any difficult or intricate questions could 
be involved in any such case. It is not for the bankrupt carefully to 
consider whether his title to property claimed by him is vulnérable 
or invulnérable, or with nicety to détermine the exact status of debts 
which it is claimed he owes. The officers of the court, as well as par- 
ties in interest, are chiefly concerned in being advised of the facts to 
such an extent that they may make intelligent investigation. The 
schedule adjudicates nothing, and is binding upon no one; at most, 
it may in certain contingencies be regarded as prima facie évidence of 
the facts therein stated. It must therefore be held, I think, that in 
the main the services hère rendered were such as a compétent clerk or 
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accountant might hâve perfornied, and compensation must be awarded 
upon that basis. I cannot attach much importance to the fact that 
the books and papers were in the hands of a receiver at the time the 
order was made requiring the bankrupt to file schedules, for I am 
unable to see how or why any considérable amount of service could 
hâve been required to get possession of the books. 

|6| The receiver was an officer of this court, and if he was, either 
in good faith or bad, withholding the books from the inspection of 
the bankrupt, I must assume that upon the most informai applica- 
tion to the référée an order would hâve been made requiring him, 
under proper conditions, to give access to the books. 

[7] Unfortunately there is wanting definite information touching 
one, if not the most important, factor entering into the considération 
of the amount to be allowed upon this account, and that is the time 
which was actually and necessarily spent. If there were any assur- 
ance of more spécifie data upon the subject, I would be inclined to 
refer the matter back for further testimony, but apparently no ac- 
count was kept, and nothing better than the gênerai estimate of the 
claimants, testifying from memory, is available. The schedule covers 
approximately 100 pages of typewritten matter, and there is some tes- 
timony relating to what would be a reasonable charge for the services 
of a stenographer in doing the clérical work; but this estimate rests 
upon the unwarranted assumption that the work was donc by what 
is ordinarily called a public stenographer, whose charges, it is well 
known, greatly exceed the prevailing compensation of salaried oiîice 
stenographers. There is no évidence that the work was done in that 
way, and it is to be presumed that it was performed by the claim- 
ants' regularly employed stenographer. Assuming a reasonable com- 
pensation for a compétent office stenographer to be $100 per month, 
an allowance of $35 would cover a period of practically lO days, and 
I am satisfied that that amount of time is quite ample in which to do 
ail the work preliminarily and finally required of a stenographer and 
typist in the préparation of the schedule. For the labor of gathering 
together and classifying the data I shall allow compensation as for 
the services of an accountant, at the rate of $15 per day for 10 days; 
and as a retainer, and for légal advice incidental to the supervision of 
the work, $100 — making a lotal for the préparation of the schedule 
of $285. This amount ma/ be somewhat larger than should bave 
been authorized if the extent of the required service and the com- 
pensation to be allowed therefor had been orescribed in advance, but 
in view of ail the circumstances, and taking into considération the 
benefit to the estate of the service rendered, it is thought that the con- 
clusion reached is not unreasonable and does substantial justice. It 
should be added that, in considering the compensation to be allowed 
for this service, as well as for other services to the bankrupt covered 
!>y the claim, I am not able to concur in the view, apparently enter- 
tained by the claimants, that there is any very material or direct rela- 
tion between the mère aggregate of the assets and liabilities of a bank- 
rupt estate, as shown by the schedules, and the compensation to be 
allowed to the bankrupt's attorneys. 
200 F.— 50 
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[8] The value of the matter involved is generally takc^ into con- 
sidération as an important factor in determining what is a reasonable 
charge for légal advice or professional service ; but, so far as concerns 
service rendered to the bankrupt, neither the assets nor the liaoïlities 
of the estate represent or measure the value of the matter involved. 
Certain interests of the bankrupt and certain duties imposed upon him 
by the law constitute the subject-matter of the service. The degree of 
solvency of the estate may possibly be considered to the same extent 
as is the ability of a client to pay a reasonable fee, but hère as yet it 
is wholly uncertain what dividend, if any, vvill be realized by the un- 
secured creditors ; apparently, however, not a large one. The sched- 
ule itself is no criterion. Hère for illustration the schedule discloses 
assets valued at $771,201.50, and liabilities aggregating $532,940; but 
within a few months after the filing of the schedule, upon an ap- 
praisement in the manner prescribed by law, the officiai appraùsers re- 
ported the entire value of the assets as being only $217,996.63. 

[9] There reniains for considération the claim of $1,850 for "at- 
tendance in bankruptcy court" at irregular intervais during the period 
from August, 1911, to November, 1912, 37 différent days, at the rate 
of $50 per day. The magnitude of the item, if not startling, at least 
challenges our attention, and gives sharp emphasis to the inquiry 
whether it is contemplated by the bankruptcy act that estâtes shall be 
burdened with the expense of furnishing a légal attendant for the 
bankrupt while he is présent pursuant to an order of the court at the 
first meeting of creditors, and sessions of the court, either to give in- 
formation or to submit to examination under oath. While contingen- 
cies doubtless may arise where the assistance of counsel may be rea- 
sonably required, it is thought that there is no presumption of such 
need, and that ordinarily attorney's fées for such services are not 
chargeable against the estate. It is urged that in certain reported dé- 
cisions (In re Michel [D. C] 95 Fed. 803 ; In re Kross [D. C] 96 Ped. 
816; In re Mayer [D. C] 101 Fed. 695; and In re Anderson [D. C] 
103 Fed. 855, being cited) the contrary view bas been held; but upon 
analysis it will be found that no one of thèse cases lends strong sup- 
port to the proposition that under ail circumstances compensation for 
such a service is a matter of right. In the Michel Case, which was pre- 
sented ex parte, no such charge was involved. In the Kross Case, 
Judge Brown, in rendering the décision, expressly states that: 

"Ordinarily I cannot regard attendance by counsel for the bankrupt at ail 
the various exanilnations as necessary. The restraiuts on discharge being 
confined to acts either criminal or niost plainly fraudulent and wrong, the 
honest and straightforward debtor has rarely need of 'counsel,' unless falsely 
attaclved,, when professional aid may become proper and necessary, and should 
then 1)6 compensated. Tliere is often, however, too nnich interférence and 
objection by the banknipt's attoruey in the ordlnary exaniinations in behalf of 
creditors, which opérâtes in every vvay injurlously." 

In the Mayer Case the question was not in issue, and was discussed 
only in arguendo. While in the Anderson Case it is not very clear 
just how the question arose, the conclusion of the court seems to bave 
been that a bankrupt should be allowed such services of counsel "to the 
extent of protecting his rights on the inquiries" made of him. It may 
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be that ît is not unusual for a small allowance to be niade upon this 
account ; but I hâve no présent recollection that such a charge has 
ever before been called to my attention, and in the great majority of 
cases I can see no reason why the bankrupt should hâve the assistance 
of counsel in the performance of the simple duty required, or the bur- 
den of fées therefor imposed upon the estate. Quite obviously the pur- 
pose of requiring the attendance of the bankrupt is that he may give 
information, either voluntarily or under oath, touching any matter 
which may affect the administration and the settlement of the estate. 
He has no obligation except to disclose facts within his knowledge. 
He attends priniarily as a witness, and there is ordinarily no more rea- 
son why he, as a witness, should hâve the protecting care of attendant 
counsel, than that any other witness under any other circumstances 
should hâve such protection. It is not perceived why, as is somewhere 
suggested, the bankrupt needs to be guarded against unwittingly or in- 
advertently doing or saying something which might be prejudicial to 
his right to a discharge in bankruptcy; if he is willing frankly to dis- 
close the facts, he can, as a rule, sufïer no préjudice. But hère even 
that considération is of little moment, for no one can be greatly con- 
cerned in the question whether or not a corporation shall be dis- 
charged, or in opposing such discharge. Nor could there hère arise 
any question touching the matter of exemptions, for a corporation is 
not entitled to exemptions. Ordinarily, why should not the bankrupt 
put hirriself at the service of the trustée, who is presumably not antag- 
onistic, and who should not, and presumably does not, bave any mo- 
tive or iricentive to injure him or préjudice him in any of his rights? 
Instead df laying the facts before counsel especially employed by him, 
why should he not disclose them directly to the trustée or the attorney 
for the ti-ustee? 

If it were shown that the trustée and his attorney were disposed un- 
justly f&ât'tàck him or to treat him unfairly, possibly he should bave 
the assistance of counsel, but ordinarily it may be assumed that if any 
such disposition were shown the référée or judge would check it and 
see that his rights were protected while acting as a witness or inform- 
ant, aS the cotirt will protect a witness against wrong or abuse in any 
other casé or proceeding in which he appears in obédience to process. 
"It is 'doubtless true that the clainiants hère spent at least a large part 
of the time iti attending the bankruptcy proceedings for which they 
claimi compensation, and lest injustice be done to them I hâve taken 
the trouble to go through the voluminous sténographie report of the 
proceedings had before the référée; but in the main it is not appar- 
ent how their attendance was either of benefit to the estate or was 
needed by the bankrupt, At one time criminal prosecutions were insti- 
tuted against the officers of the bankrupt in attendance, and it may be 
that an allowance can with propriety be made for counsel in connec- 
tion with that feature of the proceedings ; but surely it was unneces- 
sary to hâve counsel in attendance ail the time in anticipation of such 
a need. The same contingency might arise any time in the course of 
the examination of ai witness in court, and in a proper case the court 
would doubtless give the witness an opportunity to procure counsel. 
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It is, however, urged by claimants that their présence was in compli- 
ance vvitli the express order and direction of the référée. It is true 
that in the order made by the référée (but apparently drafted by 
claimants) allowing the claim tiiere is a récital to the effect that the 
attendance "was under the direction and order" of the référée; but 
I do not find that the record justifies such a finding. One of the 
claimants testified that the référée asked them to attend ail the hear- 
ings; but if it vvere to be assumed that the référée has authority to 
require counsel for the bankrupt to be présent, surely such direction, 
to be efficacious, should be made of record, and oral testimony thereof 
must be rejected as being incompétent. Upon examining what is fur- 
nished to me as the referee's docket, containing a large number of or- 
ders pertaining to the proceeding, I find no order or direction requir- 
ing counsel to be présent. There i's in the order of August 22, 1911, 
appointing the time for the first meeting of creditors, September 7, 
1911, a requirement that the bankrupt and certain of its officers there- 
in named be présent at the first meeting of creditors, and also a direc- 
tion that notice of the order be sent to the bankrupt and its officers and 
its attorneys of record, the claimants hère. Upon the same day — that 
is, on August 22, 1911 — a spécifie order was formulated and entered 
requiring the bankrupt and its officers to appear on September 7th, 
and this is expressly directed to the bankrupt and to P. H. Wall, its 
président, and N. K. Wall and B. F. O'Neil, its secretary and treas- 
nrer respectively ; it makes no mention of the bankrupt's counsel. I 
find no other order bearing upon the subject. 

With the one exception noted, I am unable to find from the whole 
record that there was any reasonable need for the attendance of the 
claimants at the meetings of creditors or the sessions of the court, as 
counsel for the bankrupt, and considering ail services under this head, 
which were of benefit to the estate or which fall within the rule here- 
inbefore stated, it is thought that $100 is ail that can properly be al- 
lowed upon this account. In that view it becomes unnecessary specifi- 
cally to find upon the issue whether the attendance covered 2>7 days, 
as contended for by the claimants, or only 30 days, as asserted by the 
trustée. Nor need we détermine what would be a reasonable per diem 
allowance for such attendance, taking into considération the actual 
amount of time spent upon each of the several days and the character 
and scope of the business then under considération. It is doubtless 
true, and it is much to be regretted, that the amount allowed is in any 
view inadéquate reasonably to compensate for the time claimants bave 
actually spent, but, as was said by Judge Phillips in Re Harrison Mer- 
cantile Company (D. C.) 95 Fed. 123 : 

"Whlle the court personally would be pleased to exercise a splrit of large 
llberallty both towards the attorneys and its officers assisting in the admin- 
istration of bankrupt estâtes, it must be understood that the court is impressed 
with a sensé of the obligation imposed upon it by the bankrupt act, to so ad- 
minister it as to préserve both the letter and the splrit of the statute, and 
produce the best results in behalf of creditors." 

That economy of administration is enjoined by the spirit of the act 
cannot be gainsaid. In re Curtis, 100 Fed. 792, 41 C. C. A. 59. 
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The order appealed from will therefore be reversed, with directions 
to allow claimants $385, the same to be paid in due course of admin- 
istration, if there are sufficient funds available therefor; otherwise 
tiie claim is to share ratably with others of hke dignity. 



In re HASIE. 

In re WA(5GOXER. 

(District Court, X. D. Texas, at Dallas. June 5, 1913.) 

No. 933. 

1. Baxkruptcy (§ 213*)— Proi'kkïy Suiîject to Trust Deed— Summaky Sale 

U.xDKR Power — Vai,idity. 

Uiider the law of Texas a deed of trust is uierely a niortgage, and a 
sunimai'y power fj;iven tlierein to tlie trustée to sell the property on no- 
tice is oniy a cumulative reniedy, which does not exclude foreclosure by 
suit. Sucli power is also révocable, and is revoked either bj' the death 
of the grautor or a seizure of the property under process, in which case 
the deed eau only be foreclosed by judicial decree, a)id a suuiuiary sale 
by the trustée is void. Held, that a sale by a trustée under such a power, 
after the bankruptcy of the grantor and while the property is in the pos- 
session of his trustée as a part of the estate, without the consent of the 
bankruptcy court, is void, and does not divest the title of the trustée in 
bankruptcy. 

{VA. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 334-S4:2; 
Dec. Dig. S 213.*] 

2. Bankruptcy (S 209*) — Liens — Remédies for Enfoecement. 

Tlie provision of Bankr. Act July 1, 1898, e. 541, § 67, 30 Stat. 564 
(U. S. Conip. St. 1901, p. .3449), that valid liens shall not be affected by 
the act, relates only to the obligation of the contract, and not to the con- 
tract remédies for its enforceuient, which niay be changed without im- 
pairing the contract. 

[Ed. Note. — For other case.s, see Bankruptcy, Cent. Dig. § 318; Dec. 
Dig. § 209. *J 

In the matter of M. C. Hasie, Jr., bankrupt. On certificate of réf- 
érée in the matter of the claim of D. E. Waggoner. Order affirmed. 

Leake, Henry & Robertson, of Dallas, Tex., for claimant. 
Chilton & Chilton, of Dallas, Tex., for trustée in bankruptcy. 

MEEK, District Judge. The bankrupt, prior to the institution of 
this proceeding in bankruptcy, executed a deed of trust on certain 
land to secure an indebtedness to the Guaranty State Bank & Trust 
Company, by the terms of which the trustée named in the instrument, 
in case of default, was empowered summarily to sell the land by 
posting notices of the time and place of sale, and to apply the pro- 
ceeds in satisfaction of the indebtedness. After the adjudication of 
the bankrupt the trustée in the deed of trust posted notices and sold 
the property. At the sale D. E. Waggoner, the claimant herein, be- 
came the purchaser. Thèse steps were taken without the consent of 
the trustée in bankruptcy, and without the permission and approval 

•For other cases see same topic £ § number In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of the bankruptcy court, and without notice to the creditors and other 
parties in interest in the bankruptcy proceedings, who had the right 
to redeem, and while the trustée was in possession of the property and 
seeking to realize upon it for the benefit of the bankrupt's gênerai 
creditors. Notwith standing the sale by the trustée under the deed of 
trust, the trustée in bankruptcy has coHected the rents accruing upon 
the land and claims the same as a part of the assets of the bankruptcy 
estate. After the sale by the trustée under the deed of trust, clainiant 
made application to the référée to order the trustée in bankruptcy to 
turn over to claimant the rents which had accrued since the sale. This 
the référée, after full hearing, declined to do, and entered an order 
dismissing the application. Claimant thereupon applied for and ob- 
tained this certificate for review, and insists that the order of the réf- 
érée should be set aside and the rents turned over to him. 

[ 1 ] The right of clainiant to thèse rents dépends upon the validity 
of the sale of the property by the trustée under the deed of trust. 
Thus a most important question, and one directly and materially afifect- 
ing procédure in bankruptcy cases and the respective rights of the 
trustée and lien claimants, is submitted in this certificate. It is as 
follows : May a trustée, acting under summary powers conferred by 
a deed of trust, sell real property while such property is in the lawful 
possession of the trustée of a bankruptcy estate; and will such a 
sale, if made outside of any court of compétent jurisdiction and with- 
out the consent of the bankruptcy court, divest title eut of the trus- 
tée in bankruptcy and place it in the purchaser? 

There appears to be no controversy as to the right of the trustée 
to the rents which had accrued before the sale. The claim as made 
by the claimant is in efifect that the proceedings under the deed of 
trust vested him with title to the property and divested the equity of 
rédemption of the trustée and creditors in the bankruptcy proceeding. 
To this the trustée answers that the sale of the property, having been 
made without the authority of the bankruptcy court, and while it was 
in his possession as such trustée, and while he was proceeding to 
administer on it in the belief that there was a substantial equity over 
and above the incumbrance thereon, was void, and conferred no rights 
on the purchaser to the rents and profits. 

There is no substantial controversy over the material facts, except 
as to whether the value of the property was in excess of the incum- 
brance thereon. This issue is unimportant, in view of the real ques- 
tion involved, since, if the sale under the power in the deed of trust 
operated to foreclose the bankrupt's equity of rédemption, the right 
of claimant to the rents and profits accruing thereafter is indisputable. 
If the opposite is true, and the sale was void, then the trustée in bank- 
ruptcy would be entitled to the rents and profits uiitil either the 
equity of rédemption is barred by appropriate proceedings instituted 
for that purpose, or he rèlinquishes administration upon it for the 
reason that the equity of the bankrupt is of no value to the gênerai 
estate. 

It is well settled in Texas that such instruments as the deed of trust 
in question are mère mortgages with power to sell, and that the power 
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to sell is only a remedy for enforcing rights and obligations of the 
contract— a remedy that is cumulative and does net supersede another 
given by law. The créditer, therefore, may elect to proceed to en- 
îorce bis lien under the power to sell or foreclosure by suit. Black- 
well V. Barnett, 52 Tex. 326; Morrison v. Bean, 15 Tex. 269. The 
power to sell by a trustée is also revocable. It is revoked ipso facto 
by the death of the grantor, and is thereafter only enforceable in a 
judicial proceeding. And in this connection the well-established rule 
in Texas is that in case of the death of the grantor a sale by the 
trustée of property conveyed under a deed of trust pending adminis- 
tration on the estate of the grantor is absolutely void. Whitmire v. 
May, 96 Tex. 317, 72 S. W. 375; Williams v. Armistead, 41 Tex. Civ. 
App. 35, 90 S. W. 925. This is also true in those cases where the prop- 
erty mortgaged is seized by judicial process. Accordingly it bas been 
held in Texas, following the doctrine laid down in the United States 
Suprême Court in Wiswall v. Sampson, 14 How. 52, 14 L. Ed. 322, 
that a sale by a trustée under a deed of trust of land in the possession 
of a receiver is void. Scott v. Crawford, 16 Tex. Civ. App. 477, 41 S. 
W. 697 ; Ellis v. Vernon Waterworks Company, 86 Tex. 109, 23 S. 
W. 858. It is also a well-settled rule in Texas that a mortgagee out 
of possession is not entitled to the rents or profits until the mortgage 
bas been foreclosed. The mortgagor contracts to pay interest, not 
rents. The law in this respect is the same as the rule laid down in 
Teal V. Walker, 111 U. S. 242, 4 Sup. Ct. 420, 28 h. Ed. 415. There- 
fore, when the trustée in bankruptcy is appointed, he succeeds to ail 
the rights of the bankrupt mortgagor. He bas the right to the rents 
and profits upon the property mortgaged until the mortgagee asserts 
bis right of entry, and forecloses bis lien, and bars the equity of ré- 
demption. 

The power of sale under a deed of trust being a remedy, and sub- 
ject to change, suspension, or revocation in event of a légal adminis- 
tration or seizure of the property incumbered by the deed of trust, it 
is not therefore an unalterable constituent of the contract. Where the 
power is revoked or suspended, a sale made thereafter by the trustée 
under a deed of trust acting under the power without the sanction of 
an order of court is void. Such sale would consequently confer no 
rights upon the purchaser, and it follows that a mortgagor or his légal 
représentative would be entitled to rents and profits arising out of 
the mortgaged property until foreclosure proceedings or their équiva- 
lent had been instituted in sonie court having jurisdiction over the 
parties and the subject-matter. Such is the gênerai status of the 
power of sale in a deed of trust under the System obtaining in Texas. 

When a mortgagor is adjudicated a bankrupt, his trustée in bank- 
ruptcy takes the mortgaged property in the same plight it was held 
by the bankrupt. It is subject to the valid liens thereon, but the 
mortgagee under and by virtue of the bankruptcy enjoys no différent 
or greater rights. It is apparent that, if the trustée in bankruptcy is 
required to pay the rents accruing before the mortgagee has foreclosed 
his lien to the latter, to that extent the mortgagee would enjoy a more 
favorable position and higher rights in the property mortgaged than 



792 206 FEDERAL REPORTER 

if bankruptcy proceedings had not been instituted. This is not in 
consonance vvith the well-settled policy of Bankr. Act 1898, § 67. Un- 
der the présent bankruptcy law there is no principle more uniformly 
recognized and rigidly enforced by the courts than that valid Hens, 
untainted by fraud, sliall not be disturbed by the institution of bank- 
ruptcy proceedings. But this bas référence entirely to tlie vahdity and 
obligation of the contract, and not to the remédies for enforcing the 
lienholder's rights. Thèse can be changed without impairing the ob- 
Hgation of the contract. In re Williams' Estatc, 19 Am. Bankr. Rep. 
389, 156 Fed. 934, 84 C. C. A. 434; In re Utt, 5 Am. IJankr. Rep. 383, 
105 Fed. 754, 45 C. C. A. 32; Matter of Iluggins. 24 Am. Bankr. Rej). 
715, 179 Fed. 490, 103 C. C. A. 70, 29 L. R. A. (N. S.) 7Z7. In Texas 
we bave seen the remedy by sale provided for in a deed of trust, in 
event of the grantor's death or seizure of the property, ipso facto et 
co instanti changes, yet the obligation remains. It is simply enforced 
in another wav. 

Upon the filing of a pétition in bankruptcy, ail the property of the 
bankrupt upon which tbere is a mortgage or other lien passes to the 
trustée in bankruptcy, and is consequently in the custody of the court 
of bankruptcy and subject to administration for the benelit of gên- 
erai creditors. In re Rochford, 10 Am. Bankr. Rep. 608, 124 Fed. 
182, 59 C. C. A. 388; In re Kellog, 10 Am. Bankr. Rep. 7, 121 Fed. 
333, 57 C. C. A. 547; Chauncey v. Dyke Bros., 9 Am. Bankr. Rep. 
444, 119 Fed. 1, 55 C. C. A. 579; Sanford v. Lackland, Fed. Cas. No. 
12.312; vSpindIe v. Shreve, 111 U. S. 542, 4 Sup. Ct. 522, 28 L. Ed. 
512. But it does not follow that the bankruptcy court or the trustée 
will administer upon the property, if its value is insufïicient to pay 
off the valid liens. The trustée may elect to refuse to take possession 
of property incumbered by .liens to such an extent that therc is not 
sufficient equity to justify administration thereon; and this, not be- 
cause of any want of power or jurisdiction in the court, but because 
it would be an abuse of officiai discrétion on the part of the court and 
its officers to administer upon the property so situated. Until the 
trustée makes bis élection, ail the property of the bankrupt is in the 
custody of the court by opération of law. Where the value of prop- 
erty is insufficient to pay off incumbrances, the practice is to déclare 
it burdensome, or, in the alternative, to hold it subject to such applica- 
tion as the mortgagee may make to the court for the satisfaction of 
bis lien. Where there is a substantial equity in the property, a trus- 
tée may sell it free from or subject to the incumbrance thereon, trans- 
ferring the lien to proceeds, and pass as good title to the purchaser 
as the bankrupt had. 

On the other hand, the mortgagee, where there will be no substan- 
tial equity after paying off his mortgage, may apply to the bankruptcy 
court for a sale of the mortgaged property, and bave the validity of 
his debt established by the bankruptcy court, and the proceeds of 
the sale credited on his debt. Where there is a residue of his debt 
still remaining, he may prove it against the gênerai estate, and ob- 
tain ail the relief which the plastic processes of a court of equity 
afford, when its jurisdiction is properly invoked, This is do^ne in 
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bankruptcy under the authority of gênerai order 28 of the Suprême 
Court of the United States (18 Sup. Ct. viii) upon a simple notice to 
ail parties who hâve under the law the right to redeem. The rem- 
edy thus provided is expéditions and economical. It is revealed to be 
far more economical than a sale under the deed of trust, as the ex- 
penses of such sale are disclosed by this record. Under gênera! order 
No. 28 in bankruptcy of the Suprême Court of the United States, it 
is clear that not only the bankrupt, but the trustée, or any créditer 
who has proven his claim, may, whenever it is for the benefit of the 
estate, redeem any mortgage or lien upon the bankrupt's property. 
Therefore it would seem that, after the adjudication of the mortgagor, 
it is necessary to eut ofî the right of the bankrupt, the trustée, and 
the creditors to redeem in order to perfect the mortgagee's title. Of 
this the mortgagee should not be heard to complain, since the field of 
rédemption is broadened, and the opportunity to hâve his lien satis- 
fied is enlarged. Under ordinary foreclosure proceedings outside the 
bankruptcy court, the power to redeem would be restricted to the 
mortgagor or some junior lienholder. The mortgagee may also apply 
to the bankruptcy court for authority to institute a foreclosure pro- 
ceeding in any court having compétent jurisdiction over the subject- 
matter and parties and may make the trustée a party thereto. 

Thèse are some of the remédies which may be invoked by mort- 
gagees when their security is placed, as it is in bankruptcy, in cus- 
todia legis. They are complète and effective, and far more reliable 
and quite as economical as any that are provided for by contract. The 
fact that the bankruptcy act seeks to préserve unimpaired contractual 
liens made in good faith is no warrant for the claim that the bank- 
ruptcy court also should be obliged to adopt or enforce the remédies 
the parties hâve agreed upon to enforce thèse liens. 

There are strong, and in my view controlling, reasons why the 
bankruptcy court should not be so obliged. Among others are thèse: 
The remedy agreed upon may seriously obstruct and impede adminis- 
tration. It might afford a method of operating for dishonest bank- 
rupts, who wish to put valuable property beyond the reach of credi- 
tors. It would permit the withdrawal of property from administra- 
tion before opportunity is offered for full and fair investigation, and 
cloud the title before a sale can be effected by a trustée in bankruptcy. 
Thèse observations are gênerai in their nature, and it is but fair to say 
that, where there is a suggestion of possible acts involving moral 
obliquity, they do not apply to the instant case. 

[2J In my opinion the provisions of the act with référence to the 
préservation of valid liens relate only to the obligation of the contract, 
and not to the remedy provided therein, which is cumulative, and is 
susceptible to change vvithout impairing contractual rights of the lien- 
holder. In the Case of the Jersev Island Packing Company, 14 Am. 
Bankr. Rep. 689, 138 Ked. 625, 7f C. C. A. 75, 2 L. R. A. (N. S.) 560, 
where this question was under considération, the Circuit Court of Ap- 
pcals, speaking through Gilbert, Circuit Judge, makes the following 
pertinent observations : 

"It is true that the Bankruptcy Act provides that liens such as the lien- 
holder had under the trust deeds in this case sliall not be afifected by bank- 
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ruptcy; but tliat is far from saying tliat sucli lieiiholders may, after thu 
commencement of the proceedings in hanUruptey against the debtor, proceed 
to eiiforce their liens or contracts in the manuer prescribed in tlie instru- 
ments which create them. And this is true, whethev such lien is an ordinary 
mortgage, or a deed of trust witli provision for a strict foreelosure by a 
notice and sale. The provision of the Bankrnptcy Act that snch a lieu shall 
not be affected by the bankruptcy proceedings lias référence only to the valid- 
Ity of the lienholder's contract. It does not hâve référence to hls reniedy to 
enforce his right. The remedy may be altered without impairing the obli- 
gation of his contract, so long as an equally efficient, and adéquate remedy is 
substituted. Every one who takes a mortgage, or deed of trust intended as 
a mortgage, takes it subject to the contingency that proceedings in barikrnptcy 
against his mortgagor may deprive him of the spécifie remedy which is pro- 
vided for in his contract." 

Following the construction placée! upon deecls of trust by the high 
est court of this state, I am constrained to hold that the sale of the 
land by the trustée under the deed of trust while it was in the custody 
of the bankruptcy court was void, and, being void, the right of the 
trustée to the rents and profits has not thereby been divested. 

The order of the référée will be affirmed, with costs of this cer- 
tificate against claimant. 



In re BOSTOX-CERRILLOS MINES CORPORATION. 

(District (Vnirt, D. ^'ew Mexico. April 12, 1913.) 

No. 16o. 

1. Ba\KRUI>TCY (S 14*') — OURIS — .TURISDJCTION. 

A sunuiiary order by a bankruptcy court of the district of Massachu- 
setts directing Ihe Btink of Commerce, located iu the district of New 
Mexico, to 1 iiy over money to complainaiit, the bankrupt's trustée in 
Massachusetts, was without efficaey in New Jlexico, slnce the process of 
a liankruiitcy court is restricted to the territorial limits of the district. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 20; Dec;. 
Dig. § 14.*] 

2. BANKRui'Tcy (S l.")4*i — Recovery of Assets — Si:mma8y Pboceedi.^gs. 

Where, in a proce(!(llng against a bank to recover money alleged to be- 
long to the bankrupt's estate, it w-as alleged tliat the bank recelved the 
money prior to the adjudication and held it on a clalm of set-off, in 
that the bankrupt had converted certain property of which the bank was 
the real owner, and that the bank was entitled to set off such claim 
against the bankrupt's claim for the money, it sufficienily appeared that 
the l:,ai)k"s claim was adverse, and could be detcrniined only in a plenary 
suit. 

LEd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 451-455 ;; 
Dec. Dig. § 154.*J 

3. Bankrui'tcy (^ 279*) — Bankrupt's Assets — Reooveby — Summaey Pbo- 

CEKnlNGS — l'LEXARY SUIT. 

The bankruptcy court in the district of Massachusetts havlng entered 
a summary order against the Bank of Commerce in New Mexico, requir- 
jng the bank to pay over funds to the bankrupt's trustée, a proceeding 
was instituted to enforce the order, in which an ordinary summons is- 
sued against the bank at law as a suit for money judgment. The com- 
plaint stated a cause of action for moneys of the bankrupt held by the- 
l)ank passing to the trustée, though the prayer was for a summary order 
for payment, and it was furtiier alleged that the bank was clalming a set- 

•For other cases see sams toplc & | numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes- 
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off for conversion of property by the bankrupt. Held, that the proceed- 
ing waJ3 not subject to a motion to dlsmlss or to quash the service, but 
would be regarded as a plenary suit, and amended, so as to comply wlth 
the requirements thereof. 

[Ed. Kote. — For other cases, see Baukruptcy, Cent. Dlg. §§ 419-424; 
iJec. Dig. § 279. *j 

In Bankruptcy. In the matter of bankruptcy proceedings of the 
Boston-Cerrillos Mines Corporation. On motion to quash the sum- 
mons and service. Denied. 

Catron & Catron, of Santé Fé, N. M., for plaintiff. 
E. W. Dobson and A. B. McMillen, both of Albuquerque, N. M.^ 
for défendants. 

POPE, District Judge. This cause is pending upon a motion to 
quash the summons and service thereof upon a number of grounds 
stated in the motion. 

[1] Relying first upon the ground that this is a proceeding to en- 
force a summary order for the payment of money from the Bank 
oi Commerce to the complainant, trustée, made by the bankruptcy 
court of the district of Massachusetts, it is contended that such order 
made by the Massachusetts court is without efficacy, for the reason, 
among others, that this order, proceeding as it did upon process run- 
ning into New Mexico, was and is void for lack of jurisdiction over 
the Bank of Commerce, against which corporation such order was 
directed. This contention in my judgment is well made. The process 
of the bankruptcy court is restricted to the territorial limits of the 
district. Babbitt v. Dutcher, 216 U. S. 102, 30 Sup. Ct. 372, 54 L. Ed. 
402, 17 Ann. Cas. 969; In re Waukesha Water Co. (D. C.) 116 Fed. 
1009; Staunton v. Wooden, 179 Fed. 61, 102 C. C. A. 355; ColHer 
on Bankruptcy (9th Ed.) p. 25. 

The case of In re Peiser (D. C.) 115 Fed. 199, cited by the plaintiff, 
trustée, does not hold to the contrary. There the fédéral courts of 
Pennsylvania proceeded to exercise jurisdiction in aid of the United 
States District Court for the Southern District of New York, which 
latter court had made an order committing the respondent for con- 
tempt. The Pennsylvania court, in dealing with the matter, did not 
recognize as of any validity such order of commitment made by the 
New York court, but simply made an order, in the exercise of its an- 
cil lary jurisdiction, upon the party to show cause why the relief orig- 
inally prayed should not be granted. The party proceeded against 
resided in Pennsylvania, so that such action by the fédéral court in 
Pennsylvania was not a déclaration of jurisdiction against a nonresi- 
dent, and was thus not authority for plaintiff's position hère. The 
Tiolding there made was very far from a holding that an order for the 
delivery of property or money to a trustée may be made against a non- 
resident of the district. The proper course would seem to be by an- 
cillary proceeding in the district where the holder of such fund is to 
be found. Staunton v. Wooden, supra. 

The case of In re Granité City Bank, 137 Fed. 818, 70 C. C. A. 316, 

*Por other cases see sume toplc & § number in Dec. & Am. DIgs. 1907 to date. & Rep'r Indexes 
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is also sometimes cited in support of the position hère contended for 
by plaintiff. In that case, however, the res was in the possession of 
the trustée, and the question was simply as to the latter's right to sell 
it and thereby to afïect the interest of a nonresident bank holding a 
mortgage thereon. The court held that notice to such créditer by 
mailing was sufficient to confer jurisdiction to dispose of the res under 
the express provisions of section 58 of the Bankruptcy Act (Act Tuly 
l, 1898, c. 541, 30 Stat. 561 [U. S. Comp. St. 1901, p. 3444]), which, 
in terms, allows notice to be given in that way of "ail proposed sales of 
property." That, however, is a very différent matter from the one 
at bar, where it is sought to extend the process of a fédéral court of 
Massachusetts to New Mexico, and thus require a citizen of the latter 
State to défend its holding in the state of Massachusetts. The décision 
of the United States District Court for Massachusetts, therefore, 
cannot be deemed of any force and effect in this proceeding. 

[2] Considering this, however, as it is, not simply a proceeding to 
enforce a order of the bankruptcy court for Massachusetts, but as 
having a wider scope, may it be sustained as a summary proceeding in 
aid of the Massachusetts court to secure an order on the Bank of 
Commerce to pay over to the trustée in that court the amount claimed 
to be held belonging to the bankrupt? Upon the face of the com- 
plaint herein there is not only an allégation that the Bank of Com- 
merce holds money belonging to the bankrupt. but there are further 
allégations which show that this money was received by the bank at 
a time antedating the adjudication, and that it is being held by the 
bank upon a claim of set-off, apparently bona fide, proceeding upon the 
claim by the bank that the bankrupt had converted to its own use cer- 
tain property of which the bank was the real owner, and that the bank 
thereby is entitled to a set-off to the extent of the value of such prop- 
erty. This contention by the bank, revealed by the plaintiff's own 
pleading, seems to me to présent a case of an adverse claim, and thus a 
matter which may not be reached by summary order. Claims of that 
character must be prosecuted bj' plenary suit in the court of proper ju- 
risdiction. In re Rathman, 183 Fed. 913, 106 C. C. A. 253 (C. C. A. 
Eighth Circuit) ; Mimms v. Parham (D. C.) 193 Fed. 276 ; Johnston v. 
Spencer, 195 Fed. 215, 115 C. C. A. 167 (C. C. A. Eighth Circuit): 
First Nat. Bk. v. Hopkins, 199 Fed. 873, 118 C. C. A. 321. In so far 
as In re Michaelis & Lindeman (D. C.) 196 Fed. 718, is contrary to the 
cases just cited, it cannot be followed. 

[3] This may, therefore, not be prosecuted as a summary proceed- 
ing, and the only theory upon which it may be maintained is that the 
pleadings herein presented are sufficient to constitute it a plenary suit, 
giving to the bank ail the rights of a trial according to the ordinary 
course of the law. The process issued in this case is an ordinary 
summons at law as upon a suit asking for a money judgment. It is 
thus perfectly adéquate for ail the purposes of a plenary suit. The 
complaint also states a cause of action at law for moneys of the bank- 
rupt held by the bank, and thus belonging to the trustée. True, the 
prayer is apparently for a summary order, rather than for a money 
judgment ; but that does not control. In cases at law the fédéral 
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courts follow the state practice. In New Mexico the fact that the 
complaint concludes with the wrong prayer, or with no prayer at ail, 
does not detract from its efficacy in invoking the exercise of the court's 
power in accordance with the facts pleaded. Kingston v. Walters, 
14 N. M- 368, 93 Pac. 700. 

It is true that under section 23 of the Bankruptcy Act a plenary suit 
of this character may not be prosecuted in the fédéral courts (save by 
consent), unless it be such a case as, had no bankruptcy supervened, 
might hâve been prosecuted by the bankrupt in the fédéral court. But 
this seems to be such a case. The bankrupt apparently is a nonresi- 
dent and the défendant a corporation of New Mexico. The sum in- 
volved is over $2,000, and the cause of action apparently arose prior 
to January 1, 1912. and thus before the Judicial Code increasing the 
minimum jurisdictional limit of this court from $2,000 to $3,000. 
With the necessary diversity of citizenship and the necessary jurisdic- 
tional amount, this is a case which might hâve been brought by the 
bankrupt against the Bank of Commerce in this court, had the ad- 
judication of bankruptcy not been made. It is sufficient, therefore, as 
a plenary suit, and with the proper process outstanding, and served, 
there is no reason why it should not proceed as such. The title of 
the case as it appears upon the papers is indeed informai, and some 
of the matters above referred to — as, for instance, the diversity of 
citizenship and the date of the inception of the cause of action — ap- 
pear only imperfectly. Thèse defects, however, seem to call, not for so 
extrême a remedy as quashing the process, but rather for the filing of 
an amended complaint, which is a mère incident of procédure. 

The motion to quash the service and to dismiss the proceeding will 
accordingly be overruled, with leave to plaintiff to file an amended 
complaint within 20 days conforming to what bas been above stated. 
Upon the incoming of said complaint the cause will proceed upon the 
présent process as a plenary suit for the recovery of the amount 
named, under the title of Mason H. Stone, Trustée, v. Bank of Com- 
merce. The question as to whether the bank's claim of set-off is main- 
tainable as a matter of law can be determined equally in such suit as 
in the summary manner contended for by plaintiff, trustée, and at the 
same time such course will not be lacking in déférence, as would a 
summary proceeding, to the rule so frequently announced by the 
fédéral courts as distinguishing summary from plenary proceedings in 
bankruptcy. 



In re STARKWEATHER & ALBERT. 

(District Court, W. D. Missouri, S. W. D. April 25, 191.3.) 

No. .<513. 

1. Bankruptcy (§ 164*)^PREFERENCf:s— Set-Off. 

Bankrupts being indebted to a bank, on tlie maturity of one of their 
notes, tlie bank insisted on i)a,vnient, threatening to charge tlie note 
against the bankrupts' deposit account. To i)revent tbis, the bankrupts 
gave a check, postdated four days, so as to permit a reeui)eratiou of the 

*For other cases see same topic & § n0mber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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account to an exteiit sufflcient to meet outstandiug clieeks. The bank re- 
eeived such postdated check, and on its maturity cashed tlie sàme, and 
with the proceeds paid and retired the note. Hcld, that the bank, not hav- 
Ing exerclsed its right to set ofE the note against the bankrupts' deposlt 
account, having reeelved payiuent of the note by means of a check, could 
not successfully claiin that the payment was not preferential because of 
such right of set-off. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 207; Dec. 
Big. § 164.*] 

2. Bankruptcy (§ 159*) — "Preferencb" — Reqttisites. 

To constitnte a "'préférence," witliin Bankr. Act July 1, 1898, c. 541, § 
60, subd. "b," SO Stat. 562 (II. S. Gomp. St. 1001, p. ;;445). the Itankrupt 
must hâve made a trausfer of his property wltliiu four months of the 
(illi)g of the pétition in bankruptcy, he must hâve been insolvent at the 
time. the transfer uuist liave operated as a préférence, and the person 
benefited must hâve had reasonable cause to believe that tlie enforcement 
of the transfer would effect a préférence. 

\lid. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 217, 248, 
262, 208-281; Dec. Dig. | 159.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5498, 5409; 
vol. 8, p. 7759.] 

.3. Baxkeuptcy (§ 164*) — Préférences— Evidekce. 

The cashier of a bank, to whlch certain bankrnpts were indebted. with 
full knowledge of thelr flnancial condition and knowing them to be in- 
solvent, refused to extend a maturiiig note and threateued to charge it 
against their deposit account nnless paid. Under thèse circumstances, the 
bankrupts executed a postdated check, which the bank accepted in payment 
of the note on its maturity, charging the same against the bankrupts' de- 
posit account, ail of which was within four months prior to bankruptcy. 
Behi, that such payment constituted a voidable préférence. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. | 267 ; Dec. Dig. 
§ 104.*] 

In the malter of bankruptcy proceedings of Starkweather & Albert, 
a copartnership composed of Herbert Starkweather atid John Albert. 
Application to set aside an alleged voidable préférence to the National 
Bank of Webb City, Mo. On review of a referee's order in favor of 
the trustée. Affirmed. 

Thomas & Hackney, of Carthage, Mo., for creditors. 

Currey & Farris, of Webb City, Mo., for Starkweather & Albert. 

POPE, District Judge. Starkweather & Albert, the bankrupts, bor- 
rowed $10,000 in the fall of 1910 from the National l]ank of Webb 
City, Mo. There was no further amount borrowed, but the notes rep- 
resenting the transaction were renewed from time to time without any 
payments, except j^erhaps interest, thereon, so that in December, 1911, 
the original indebtedness still existed. Upon December 7, 1911, a note 
for $2,.500, representing part of the original loan, fell due, and the 
cashier of the bank requested Starkweather & Albert to pay it, threat- 
ening to charge it against their account if they did not do so. Stark- 
weather & Albert did not wish the amount charged against them, 
because, while the bank books sliowed on that date more than $2,500 
to their crédit, there were outstanding checks, some of which would 
go to protest if the amount were immediately charged against the ac- 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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count. The matter was finally adjusted by the giviiig of a check, 
postdated to and payable on December llth, so as to permit mean- 
while a récupération of the account to an extent snfficient to meet out- 
standing checks and this check given the bank. On December llth 
the check was cashed by the bank and the note was paid and retired. 
On December 27, 1911, Starkweather & Albert gave a further check 
to the bank for $253.75, also in part payment of the indebtedness. 
This was paid on December 27th, the date it was given, and the note 
appropriately credited. 

[î] The question hère presented is whether thèse constitute voida- 
ble préférences under section 60 of the Bankruptcy Act. The trustée 
contends that they were; the bank, on the other hand, contends that 
they were in effect merely the exercise of the right of set-off given the 
bank by section 68 of the Bankruptcy Act, as construed in New York 
County Bank v. Massey, 192 U. S. 138, 24 Sup. Ct. 199, 48 L. Ed. 380. 
Much of the argument for the bank is directed to demonstrating that 
a right of set-off exists, and that nothing in subsection "b" of section 
68 detracts from the exercise of this right. The référée held that 
the right of set-off was not exercised, that the payments were prefer- 
ential, and that the bank might not prove its claim save upon surren- 
der of the payments. The facts as disclosed by the record and as 
above briefly outlined dénude the case, in my opinion, of any question 
of the right of set-off. It is to be noted that, at least to some extent. 
the amounts deposited with the bank, and against which the check for 
$2,500 was to operate, were not deposited in the usual course of busi- 
ness, but were deposited with the spécifie understanding that they were 
to be used in meeting this check. While, as held in the Massey Case, 
supra, money deposited with the bank in the ordinary course of busi- 
ness créâtes a relation of debtor and creditor, and while in that case 
it is held that money so deposited raay be applied by the bank as a 
set-off against any indebtedness by the bankrupt to it, it is distinctly 
indjcated by the Massey Case that where a deposit is not made for 
gênerai purposes, but for the purpose of creating a fund to be used in 
set-off, the privilège of set-off does not exist, and that the applica- 
tion of such money pursuant to sucli an arrangement is preferential. 
In re V. & M. Lumber Company (D. C.) 182 Fed. 231, so construes 
and applies the Massey Case, and in my judgment does so properly. It 
would follow, therefore, that so far as the deposit was made for pur- 
poses of this $2,500 check, and not for gênerai purposes, it was tanta- 
mount to a payment direct to the bank, and possesses none of the 
cléments of an allowable set-off. 

However, it is not necessary to rest the case upon this ground, 
which perhaps only partially reaches the fund which the bank is alleged 
to hold preferentially. The matter may be disposed of upon a broad- 
er ground: That the bank did not stand upon its right of set-off. It 
simply threatened to exercise that right. The matter terminated, how- 
ever, on the basis of voluntary payments by Starkweather & Albert, 
in giving checks which were received by the bank as payments. While 
the distinction seems narrow between a payment resulting from the 
exercise of the right of set-off and a payment by check given in the 
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présence of the povver by the bank to exercise this right of set-off and 
application, yet the légal distinction exists, in that in the one instance 
the act is that of the bank, and in the other that of the debtor. The 
distinction seems to be recognized by the authorities. Ridge Ave. 
Bank v. Studheim, 145 Fed. 798, 76 C. C. A. 362 ; Irish v. Citizens' 
Trust Co. (D. C.) 163 Fed. 880; Germania Co. v. Loeb, 188 Fed. 289, 
110 C. C. A. 263. The précise question seems to bave been consid- 
ered by the Suprême Court of the United States in Traders' Bank v. 
Campbell, 14 Wall. 87, 20 L. Ed. 832. In that case the bank had 
$325.20 on deposit to the crédit of the bankrupt ; the latter gave the 
bank a check therefor, which was credited on the indebtedness. The 
bank contended that, as it could hâve applied this amount in the ex- 
ercise of its right of set-off, it was immaterial that the amount reached 
it through the médium of a check issued by the bankrupt. The court 
held, however, that under such circumstances the situation was one of 
a payment, and that there was no question of set-off to be considered. 
The language is as follows (italics ours) : 

"Tliere was in tlie bank on deposit to the crédit of Hitelicock & Endlcott, 
on the day they gave the .nidgnient note, the suni of $325.20. This sum was 
uot computed or dedneted when the note was given. On the next day, he- 
fore the bank cansed the jntîgnient to be enteved up, they credited this amount 
ou the note, and took judgment for that nnich less. They now assert that 
this vKis 'what they had a right to do, and that it should remain a valid set- 
off. But this docs not appear to hâve heen realh) what was donc. It ap- 
Pears that Hitchcock £ Endlcott gave the banic a check for the sum. and by 
virtue of that check it icas indorscd on the note as a payment. Kow, as 
both the bank and the bankrupts knew of the liisolvency of tlie latter, this 
was a payment by way of préférence, and therefore void by the thirty-flfth 
section of the Bankrujit Act. Jn this case, as in the othcr, if they had stood 
on their right of set-off, it might possihly hâve hecn availaMe; but when they 
treat it as the bankrupts' property, and endeavor to secure an illégal préf- 
érence by gctting the bankrupts to malce a payment in the one case, and 
scizing it by exécution in the othcr, when they knew of the insolvcncy, both 
appropriations arc void." 

The case just cited impresses me as excluding any question of set- 
off, and leaves the matter to be determined upon the question of 
whether the payments made were voidable préférences. This néces- 
sitâtes some quotation from the Bankruptcy Act. It is provided bv 
section 57g, as amended (Act Feb. 5, 1903. c. 487, § 12, 32 Stat. 799 
[U. S. Comp. St. Supp. 1911, p. 1504]), as follows: 

"ïhe clalms of creditors who hâve received préférences, voidable under 
section CO, subdivision "h,' or to whom conveyances, transfers, assignments, 
or incmnbranees, void or voidable under section 67, subdivision 'e,' hâve been 
made or given, shall not be allowed unless such creditor shall surrender such 
préférences, conveyances, transfers, assignments, or incumbrances." 

Section 60, subd. "b," referred to in the section just quoted, is, so far 
as hère material, as follo\ys : 

"If a bankrupt shall hâve * * • made a transfer of any of his prop- 
erty and if, at the time of the transfer, * * * and being within four 
raonths before the filing of the pétition in bankruptcy or after the fillng 
thereof and before the ad,iiidlcation, the bankrupt be insolvent and the 
* * • transfer then operate as a préférence, and the person receiving it, 
or to be beneflted thereby, or his agent acting therein, shall theu hâve rea- 
sonable cause to believe that the enforcemeij> of such • • ♦ transfer 
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would efifeet a préférence, it shall be voidable by the trustée, and he may 
recover the property or its value t'rom such person." U. S. Oomp. St. Supp. 
1911, p. 1506. 

[2] Section 67, subd. "e," also referred to in section 59g, above 
quoted, is not hère relevant. The question, therefore, is whether thèse 
payments are voidable under section 60, subd. "b," just quoted. To 
constitute a voidable préférence under this provision of statute, the 
following must concur : The bankrupt must (1) hâve made a transf er 
of its property (2) within four months of the filing of the pétition in 
bankruptcy, and (3) at the time of the transfer the bankrupt must 
hâve been insolvent. (4) The transfer must hâve operated as a préfér- 
ence ; i. e. (section 60a), its effect must hâve been to enable the bank 
to obtain a greater percentage of its debt than other creditors of 
the same class received. Swarts v. Fourth National Bank of St. 
Louis (C. C. A. 8th Cir.) 117 Fed. 1, 54 C. C. A. 387. Further, the 
bank or its agent must (5) at the time of the transfer hâve had reason- 
able cause to believe that the enforcement of such transfer would 
effect a préférence. 

[3] If ail five of thèse conditions were présent, the two payments 
were each voidable préférences. As to condition (1), there was evi- 
dently a transfer of property, for money is property within the mean- 
ing of this section. Pirie v. Chicago Title & Trust Co., 182 U. S. 438, 
21 Sup. Ct. 906, 45 L. Ed. 1171. Each payment was within four 
months of the filing of the pétition in ba!d<ruptcy, so condition (2) 
exists. It is stipulated that at the time of the giving of thèse checks 
Starkweather & x^Ibert were insolvent, so condition (3) existed. It 
is also évident from the record that allowing the bank to receive and 
retain thèse amounts will give it a greater percentage upon its claim 
than some other creditors of the same class will receive, and will thus 
destroy the equality of distribution which constitutes one of the cardi- 
nal features of the bankruptcy act. Condition (4), therefore, is présent. 
As to condition (5), the référée by his finding against the bank neces- 
sarily found in the aiifirmative. There is testimony both ways upon 
this issue. The fact that the business of Starkweather & Albert was 
next door to the bank, and the bank thus necessarily knew that an 
adjusters' sale was being conducted ; the further fact that the cashier 
of the bank was intimately acquainted at ail times with the financial 
condition of the business, by reason of its being the sole bank with 
which Starkweather & Albert did business ; the testimony of the 
représentatives of two creditors that the bank cashier admitted to 
them, on or about January 30, 1912, that he had for months known 
of the insolvency of Starkweather & Albert, and that he knew they 
were insolvent when he received the payments — ail thèse concur to 
support the finding of the référée that the bank had reasonable cause 
to believe that the payments would effect a préférence to the bank. 

It is true that there are circumstances developed by the record sup- 
porting the other view and tending to indicate that the bank had no 
such reasonable cause tp believe that it was receiving a préférence. 
Nor do we overlook in this connection the fact that the cashier of 
the bank dénies making the statements attributed to him by the par- 
206 F.— 51 
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ties representing the creditors. The référée, however, had ail thèse 
matters before him. He heard and saw the witnesses as they testified 
before him. His finding is presumably correct. It is a proper rule 
of procédure that such will net be disturbed, unless there is a misin- 
terpretation of the law or an évident misapprehension of the facts. 
Coder v. McPherson (C. C. A. 8th Cir.) 152 Fed. 951, 82 C. C. A. 99; 
In re Cox (D. C.) 199 Fed. 952. The présent record aflfords no ground 
within the rule for overturning the finding of the référée upon this 
question of fact. 

The resuit is that the order of the référée appealed from must be 
afïirmed. 



In re TENNESSEE RIVER COxVL CO. 

(District Court, E. D. Tennessee, S. D. September 21, 1912.) 

No. 1,412. 

COBPOKATIONS (§ 656*) — FoBEIQN CORPORATIONS — VaLIDITT OF MORTGAGE — 

"DoiNG Business" in State. 

Shannon's Code Tenn. §§ 2546, 2547, which provide that It shall be un- 
lawful for any foreign corporation to do business In the state without 
flrst filing a copy of its charter in the oiiice of the Secretary of State, 
do not render invalid a mortgage on property In Tennessee, made In 
New York by a corporation of that state which had not complied with 
such statute to another New York corporation as trustée to secure an 
issue of bonds, since under the gênerai rule, and also the Tennessee dé- 
cisions, the exécution of the mortgage, although on Tennessee property 
and there recorded, did not constltute "doing business" In that state. 

[Ed. Note.— For other cases, see Corporations, Cent. Dig. §§ 2578-258T ; 
Dec. Dig. i 656.*] 

In the matter of the Tennessee River Coal Company, bankrupt. On 
pétition of George M. Candler and others to review order of référée. 
Reversed. 

Brown, Spurlock & Brown, of Chattanooga, Tenn., for trustée. 
Chas. C. Moore, of Chattanooga, Tenn., for interveners. 

SANFORD, District Judge. This pétition is brought by the peti- 
tioners to revievir an order of the Référée dismissing the original and 
amended pétitions filed by them in which they claimed priority as se- 
cured creditors under a deed of trust, termed in the record a mort- 
gage, wherein the bankrupt conveyed certain real estate and other 
property in Tennessee to secure an issue of bonds. The pétitions set- 
ting up the lien claimed under this mortgage were answered by the 
Nashville, Chattanooga & St. Louis Ry. Co. in the name of the Trus- 
tée in Bankruptcy, pursuant to leave granted by the Référée. Various 
défenses were set up in this answer, among others, that this mortgage 
was executed and recorded in Tennessee before the bankrupt, which 
was a New York corporation, had recorded or filed its charter in the 
office of the Secretary of State of Tennessee, as required by law, and 
that during the interval of about seven months between the date of the 

*l l u i.- - I... . II.'- — ^ -l -. -— -. , — 1 . . ■■ , ,._ 1.. „ .,^_...,. ___ ■-,..-■> 

*For other cases see Éame toptc & S numbbk in Dec. £ Am. Dtgs. 1907 to date, & Rep'r Indexes 
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mortgage and the date the charter was recorded in Tennessee, the 
bankrupt had a résident agent in Tennessee and was engaged in devel- 
oping the property covered by the mortgage in erecting buildings, 
opening mines and doing other acts constituting a doing of business in 
Tennessee. 

The Référée being of opinion that as the mortgage had been exe- 
cuted and recorded in Tennessee before the charter of the bankrupt 
was recorded in the office of the Secretary of State, it was, under the 
laws of Tennessee, void, without passing upon the other défenses raised 
by the answer, ordered and adjudged that the intervening petitioners 
were not secured creditors and had no hen or priority against the prop- 
erty described therein, and dismissed their original and amended péti- 
tions with costs; and the présent pétition was thereupon filed to re- 
view this order. 

The mortgage in question is dated June 1, 1909. It was executed by 
the bankrupt, a New York corporation, to the Windsor Trust Co., an- 
other New York corporation, as trustée. The Référée in his opinion, 
which is handed up with his certificate, does not find either the date 
or place of its exécution or delivery, nor by whoni it was recorded or 
caused to be recorded in Tennessee, nor that the bankrupt prior to the 
time its charter was recorded in the office of the Secretary of State 
had a résident agent in Tennessee or was actualiy engaged in carrying 
on business therein, nor where the bonds were sold or negotiated ; nor 
do any of thèse matters appear from any of the testimony incorpo- 
rated in the Referee's opinion or cited in the briefs of counsel. (See 
former rule 82 of this court ; new rule 45, cl. 7.) 

The mortgage, however, shows on its face that it was acknowledged 
by the officers of the bankrupt and of the trustée, in the city of New 
York, on July 12 and 13, 1909 ; and further that it was executed to 
secure the payment of bonds payable at the office or agency of the 
bankrupt in the city of New York. It was recorded in Tennessee on 
July 21, 1909. 

;Sections 2 and 3 of the Tennessee Act of 1891, c. 122, p. 264, as 
amended by sections 1 and 2 of the Act of 1895, c. 81, p. 123 (Shan- 
non, §§ 2546, 2547), provide: 

"That each and every corporation created or organized under, or by virtue 
of, any government other than that of thi.'s state, for any puipose whatever. 
deslring to ovsii property or earry on business in this State, of any kind or 
character, shall first file, in the office of the Secretary of State, a copy of its 
charter ;" and "That it shall be unlawful for any foreign corporation to do 
business, or attempt to do business, in this state without first havlng coni- 
plied vyith the provisions of this chapter; and a violation of this statute shall 
subject the offender to a fine of not less than $100.00 nor more than $500.00, lu 
the discrétion of the jury trying the case." 

After careful considération I am constrained to hold that the mère 
fact that the bankrupt, a foreign corporation, is shown to hâve exe- 
cuted and delivered to another foreign corporation a mortgage convey- 
ing property in this state, which was acknowledged in the State of 
which such two corporations were résidents, and was given to secure 
an indebtedness payable in such other State, is not sufficient to render 
such mortgage void under the provisions of the Tennessee Acts above 
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quoted, even though it appears that such mortgage was subsequently 
recorded in Tennessee. 

1. Even though a foreign corporation has not complied with the pro- 
visions of a domestic statute requiring its charter to be filed or re- 
corded bcfore it shall engage in business within the State, a contract 
entered into by it is presumed not to hâve been made in violation of 
law, and even though the contract be one in référence to property 
witliin the State, in order to render it void, it must be made 
affirmatively to appear that the contract was entered into within the 
State. Railway Co. v. Pire Assoc'n, 55 Ark. 163, 173, 18 S. W. 43 ; 
White River Lumber Co. v. Improvement Assoc'n, 55 Ark. 625, 626, 
627, 18 S. W. 1055 ; Friend v. Gin Co., 59 Ark. 86, 93, 26 S. W. 374. 
Thus in White River Lumber Co. v. Improvement Assoc'n, supra, it 
was held that a foreign corporation which had not complied with the 
provisions of the Arkansas statute prescribing the conditions under 
which foreign corporations might do business in the State, could nev- 
ertheless recover the rents due under a contract for the lease of land 
situated in the State, as it did not appear that the lease had been en- 
tered into within the State. The court said : 

"Now It is not alleged In the complaint or answer, nor shown by the proof 
admitted or that excluded, that the contract sued ou was made in this State 
or in the course of business done hère ; for aught that appears it may hâve 
ibeen made in a foreign State in the course of a business lawfully done there, 
aud in the absence of a showing the law wlU not imply facts dlsclosing the 
illegallty of the contract. If it was lawfully made abroad, there is nothing in 
the laws of this state to preclude a recovery upon it in our courts. The pro- 
hi'HUon relied upon is a ff ainsi doing husiness hère, and not against doinfj 
husiness ahroad that relates to property hère. And the making of a lease 
abroad and taking an obligation for the rent is not doing business hère within 
that prohibition, although the deniised premises are in this State. The law 
was designed to regulate corporations that corne within the State to transaet 
business with its citizens, and not such as might be found and dealt with 
abroad." 

In the case at bar there is not only no presumption that the mort- 
gage was executed and delivered in Tennessee, but the reasonable in- 
ference from the meagre facts which do appear is that it was in fact 
executed and delivered by the bankrupt to the trustée in the city of 
New York where it was acknowledged. And as such exécution and 
delivery of the mortgage would bave been sufficient to convey title un- 
der the mortgage, as between the bankrupt and the trustée, it may well 
be presumed, if this should be material, that the registration of the 
mortgage in Tennessee was subsequently done at the instance of the 
trustée, after the mortgage had been executed and delivered to it. 

2. In 13 Am. & Eng. Enc. of Law (2d Ed.) 881, it is said: 

"The statutes under considération bave no application to contracts made 
outside of the domestic States and présent no bar to the right of a foreign 
corporation to enforce such contracts in the domestic courts." 

This question is furthermore controlled, by direct analogy, by the 
case of Neal v. New Orléans Assoc'n, 100 Tenn. 607, 46 S. W. 755, in 
which it was held that where a building and loan association of Louisi- 
ana having no office or agency in this State, made direct from its 
home oiifice in Louisiana a loan payable in Louisiana and to be secured 
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by a mortgage on real estate in Tennessee, the Tennessee statute dicl 
not apply. The court said : 

''Tlie loan secured by the mortgage exécutée! by complainant to defendaot 
Company Is payable in Xew Orléans, in the State of Louisiaiia, and eaeh of 
the liistalliuent notes Is so payable. The conlract is essentially a Loulsiana 
coiitract, and does not coiitravene any statute of this State. The défendant 
Company, at the time this contract was niade, was domiciled in the State of 
Louislana ; it had no local board or agency hère, and was not carrying on busi- 
ness in this State in the sensé ot the statute. It was therefore not amenable 
to the statute requiring a foreign corporation to register its charter as a con- 
dition of doing business in this State." 

So in Norton v. Union Bank, 46 S. W. 544, it was held by the Ten- 
nessee Court of Chancery Appeals, in an opinion which was affirmed 
orally by the Suprême Court of Tennessee, that a foreign corporation 
having no agent or place of business within the State, which loaned 
money on applications sent to it by loan brokers who were agents of 
the borrowers, was not doing business in the State within the meaning 
of the Act of 1891, and that notes and mortgages so taken might be en- 
forced by it. 

And in State v. Insurance Co., 106 Tenu. 282, 287, 61 S. W. 75, 
'76, a case arising under the Tennessee statute imposing a privilège tax 
on foreign insurance companies doing business in the State, the court 
said : 

"We thiuk it clear that a foreign insurance Company whicli issues to a 
citizen of Tennessee a policy is not doing business in Tennessee, if it reeeives 
the application in a foreign State, and without solicitation in Tennessee, and 
if it, in addition, exécutes and delivers the policy and reeeives the premiunis 
in such foreign Stiite. In such case there cannot be said to be any 'doing of 
business' in Tennessee by the foreign corporation that would subject it to tax.'' 

In this connection it is to be noted that in the earlier case of New 
York Assoc'n v. Cannon, 99 Tenn. 344, 41 S. W. 1054, in which a 
mortgage executed in Tennessee to a foreign building and loan associ- 
ation was held invalid, it not only aiSrmatively appears from the opin- 
ion that the mortgage was executed in Tennessee, but that the loan 
was made and the mortgage taken in the ordinary and regular course 
of the business of the association, carried on, it may be fairly inferred, 
in the light of the subséquent opinions of the Suprême Court of Ten- 
nessee, through a local office and résident agents. And see Cary-Lom- 
bard L,umber Co. v. Thomas, 92 Tenn. 587, 22 S. W. 743, and Harris 
y. Water & Ught Co., 108 Tenn. 245, 246, 67 S. W. 811, in which the 
invalidity of contracts entered into by a foreign corporation which has 
not complied with the provisions of the Acts, is declared only as to 
contracts entered into by it in this State ; also State v. Téléphone Co., 
114 Tenn. 195, 201, 86 S. W. 390. 

In 13 Am. & Eng. Enc. Law (2d Ed.) 872, it is said : 

'•The following acts bave also been held not to constitute doing business 
withni the meaning of the statu tes: * * * a loan of money to a résident 
of the domestic State through brokers domiciled outside of the State, the whole 
transaction being cousumniated outside of the domestic State (citing American 
Mtg. (.!o. V. Pierce. 49 La. Ann. 390 [21 South. 072] ; Scottish Mtg. Co. v. Og- 
deu. 49 La. Ann. 8 [21 S*outh. 116] ; Keeves v. Harper, 43 La. Ann. 518 [9 South. 
1041, and Scruggs v. Mtg. Co., 54 Ark. 566 [16 S. W. 563]) ; loaning money 
to a citizen of the domestic State secured by mortgage on land in that State 



806 206 FEDERAL EEPORTER 

wliere the bond secured Is dated and made payable in the State of tlie dom- 
ic-lle of the corporation (elting Caesar v. Capell [0. C. W. D. Tenn.] 83 ÏVd. 
403)." 

And, in gênerai, the doing of a single act of business in the domestic 
State by a f oreign corporation does not constitute the doing or carry- 
ing on of business within the meaning of the statutory provisions. 13 
Am. & Eng. Enc. Law (2d Ed.) 869, citing varions cases in note 3. 

3. It follows that under the authorities above cited, it must be held 
that under the facts appearing in the record, as above set forth, the 
mortgage in question is not affirmatively shown to hâve been executed 
and delivered in violation of the Tennessee statutes in question, and 
that the Référée was in error in adjudicating its invalidity upon that 
ground and dismissing, for that reason, the original and amended péti- 
tions in which the petitioners sought to enforce their lien under the 
mortgage. It is therefore unnecessary to détermine whether if the 
mortgage had been shown to hâve been invalid under thèse statutes the 
Trustée would be in a position to question the validity of the mort- 
gage, under the gênerai rule that the bankrupt corporation having exe- 
cuted the mortgage in question could not set up as a défense thereto 
the fact that it was not authorized to exécute it because of non-com- 
pliance with the statutory requirements. 15 Am. & Eng. Enc. Law (2d 
Ed.) 898, and cases cited in note 6. And see Harris v. Runnels, 12 
How. 79, 13 E. Ed. 901. 

4. A decree will accordingly be entered overruling the order of the 
Référée in question upon the ground upon which the same was based, 
as shown in his opinion, and, since the Référée did not make any ad- 
judication as to the other défenses set up in the answer of the Trus- 
tée, returning the record to hini with instructions to take further pro- 
ceedings in référence to such other défenses as may not be inconsist- 
ent with this opinion. 

5. In this connection the attention of counsel is called to the charac- 
ter of the brief s submitted in support of and in opposition to the pé- 
tition for review. Former Rule 82, which was in force when the Ref- 
eree's certificate was filed and which has since been superseded by Rule 
45 promulgated September 12, 1912, contemplâtes that after the filing 
of the Reîeree's certificate briefs in support of and in opposition to 
the pétition to review shall be filed in this court, which shall deal only 
with the questions arising under the pétition to review, and which shall 
contain appropriate citations to the record. None of the briefs comply 
with this rule in référence to citations. The brief in opposition to the 
pétition to review was furthermore filed before the brief in support 
thereof had been filed, and is in large measure not responsive thereto 
and deals principally with questions not passed on by the Référée. 
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MITCHELL et al., To\yn Board of Trustées, T. NATIONAL SURBTÏ CO. 
(District Court, D. New Mexico. May 2, 1913.) 
No. 223. 
1. CoRPOEATioNs (§ 672*) — ACTION Against Sxjbett Compant— Complaint— 

CO>'STRUCTION. 

A complaint ag-alnst a foreign surety company, alleging that défendant 
was incorporated under the laws of New York, and by virtue of coin- 
pliauce witli the laws of New Mexico was at ail times mentioned in the 
complaint duly authorized to transact business in New Mexico, sufficiently 
charged that défendant had appointed the superintendent of Insurance 
in writing to be its true and lawful attorney on whom process might be 
served, as required by Laws N. M. 1909, c. 48, § 4, mailing such appoint- 
ment a prerequisite to the right of a foreign surety company to do business 
within the state. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. S§ 2645-2649-, 
Dec. Dig. § 672.*] 

3. Insubanoe (§ 10*) — Insurance Commissioner— Abolition of Office— 
Statutes— Service on Commissioneb. 

Since by Laws N. M. 1909, c. 48, numerous duties are imposed on the 
superintendent of insurance in connection wlth Insurance companies of 
underwriters engagea in the insurance business, such office was not abol- 
ished by Const. N. M. art. 11, § 6, ereating the Corporation Commission 
and transferring to that body exclusive power over corporations, together 
with ail charters, papers, and documents relating thereto on file in the 
office of the commissioner of insurance; and hence such provision did 
not afifect the efficacy of subséquent service on the superintendent of in- 
surance in an action against a foreigh surety company having appointed 
that officer as its agent on whom service might be made, as required by 
Laws N. M. 1909, c. 48, 1 4, making such appointment a prerequisite to 
the transaction of business by a foreign surety company within the state, 
and declaring that the appointment shall remain in force so long as any 
Uability remains outstandlng against the company in the state. 

[Ed. Note. — For othfer cases, see Insurance, Cent. Dig. 8 10; Dec. Dig. 
1 10.*] 

3, Process (§ 187*) — Service— Peivate Person— "Affidavit." 

Laws N. M. 1912, e. 56, § 1, provides that ciiàl process may be served 
by the sheriflE of the county where the défendant may be found, or by 
any person not a party to the action over 18 years of âge, and, when 
served by a person other than the sherifC, proof thereof shall be made 
by affidavit. Eelé that, since an "affidavit" is delined to be a voluntary 
oath before some judge or officer of the court to évince ttie truth of cer- 
tain facts, a déclaration on oath in writing, sworn to by the party before 
some person who has authority under the law to administer oaths, an 
affidavit of service by a prlvate person in the form of a certificate, to 
which a jurât was attached reciting that the same was subscribed and 
sworn to, etc., before a notary public, was not defective because it did 
not recite in the body that the affiant was declaring under oath. 

[Ed. Note. — For other cases, see Process, Cent. Dig. §| 177-180; Dec. 
Dig. § 137.* 

For other définitions, see Words and Phrases, vol. 1, pp. 240-245 ; vol. 
8, p. 7568.] 

Action by James P. Mitchell and others, constituting the Board of 
Trustées of the Town of Las Cruces, N. M., against the NationaJ 
Surety Company. On motion to set aside the service. Overruled. 

»For other cases see same topic & § numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Mark B. Thompson and Holt & Sutherland, ail of Las Cruces, N. 
M., for plaintiffs. 

Frank Herron, of Las Cruces, N. M., for défendant. 

POPE, District Judge. [ 1 ] The complaint in the présent cause al- 
lèges that the défendant "is a corporation incorporated under the laws 
of the State of New York, * * * and as plaintifïs are informed 
and believe, by virtue of compliance upon the part of said corpora- 
tion with the laws of New Mexico, is, and at ail times hereinafter men- 
tioned was, duly authoriz'ed to transact business in New Mexico." 
This last allégation of compliance with the New Mexico law, and of 
authority by reason thereof to do business in the state, is tantamount 
to an allégation, among other things, that the défendant company has 
appointed in writing "the superintendent of insurance to be the true 
and law fui attorney of such company in and for said state, upon whom 
ail lawful process in any action or proceedings against the company 
may be served with the same effect as if the company existed in this 
state" ; for section 4 of chapter 48 of the New Mexico Laws of 1909 
require such appointment as a prerequisite to the transaction of busi- 
ness. Such appointment presumably made also presumably contain- 
ed — for the law so requires — a provision that it should continue "in 
force so long as any liability remains outstanding against the com- 
pany in this [statej ." The complaint is sufficient évidence of such out- 
standing liability. The record thus suffices prima facie to show a de- 
fendant corporation that has designated the superintendent of insur- 
ance as the agent upon whom process against it may be served. The 
process in this suit, asserting an outstanding liability, has been so serv- 
ed, and the défendant now attacks the service as insufficient. 

[2] It is said that the service is ineffectuai, because there is now no 
such officer as the superintendent of insurance. The contentioti is 
that this office was abolished by the création, under article 11, § 6, of 
the state Constitution, of a corporation commission. It is urged that 
this commission is vested with exclusive power over corporations, as 
evidenced by the constithtional provision that "ail charters, papers and 
docurhents relating to corporations on file in the office of the commis- 
sioner of insurance shall be transferred to the office of the commis- 
sion." It is urged with much force that, since ail papers relating to 
corporations are by the Constitution taken from the insurance super- 
intendent or commissioner aiid turned over to the corporation com- 
mission, the latter must as to corporations be deemed to hâve super- 
seded the insurance officer, since the commissioner can, of course, not 
conduct his office without papers, and in so far as papers are taken 
away from him his functidns are likewise taken away. If, therefore, 
the duties of the insurance commissioner or superintendent relate only 
to corporations, there is much to support the view that the corporation 
commission superseded him and abolished his office. 

But has he not some basis bf existence in addition to his duties in 
connection with insurance corporations ? It would so seem. By chap- 
ter 48 of the Laws of 1909 numerous duties are imposed upon the 
superintendent of insurance in connection with "insurance compa- 
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nies." The latter are defined by section 6 of this act of 1909, not only 
as includiiig ail corporations engaged in insurance, but "ail * * * 
associations, partnerships or individiials engaged as principals in the 
insurance business, excepting fraternal and benevolent orders and so- 
cieties." It is within judicial notice that, while the writing of insurance 
is donc principally by corporations, it is not confined to such, but that 
to some extent it is handled by individuals or légal entities not pos- 
sessed of corporate powers. Even if it be true that insurance business 
in New Mexico is at présent done solely by corporations, this does not 
detract from the fact that it may in the future to some extent be done 
by others, and indeed the Législature bas so contemplated by its déf- 
inition of insurance companies subject to the insurance commissioner, 
above quoted. 

As to insurers other than corporations, the functions of the super- 
intendent of insurance are left intact by the constitutional provision 
creating the corporation commission, so that, while the greater part of 
his duties hâve been transferred, there is enough left of the office to 
justify the view that the old territorial law creating it remains in force 
under article 22, § 4, of the Constitution "until altered or repealed." 
This seems to be the view entertained by the législative department, 
for there hâve been since the organization of the state appropriations 
for the office of insurance superintendent and for his clérical force. 
The executive department bas likewise adopted this view, for the Gov- 
ernor of New Mexico at the récent session of the Législature made an 
appointment to this office. In cases of doubt the construction of laws 
by the state authorities charged with their exécution are well recog- 
nized sources of light. 

It seems immaterial to the présent question that the défendant in 
this case is a corporation. The question is not whether the superin- 
tendent of insurance is still charged with administration of matters 
connected with a corporation, but whether the corporation's power of 
attorney, given as a resuit of statute, designating the superintendent 
of insurance as an officiai upon whom service may be made, still is an 
existing officer upon whom service may be made pursuant to the pow- 
er of attorney. For reasons above given, we think that the insurance 
commissioner still exists, and that the service made upon him is, in 
view of the allégations of the complaint, prima facie a proper service- 

[3] What has been said above disposes of grounds 2, 3, and 5 of the 
motion to quash the return of service. Ground 4 having been aban- 
doned, it only remains to consider ground 1, which is directed to the 
question of whether the return sufficiently shows service upon the in- 
surance superintendent by section 1 of chapter 56 of the New Mexico 
Laws of 1912. 

It is there provided that in civil cases summons "may be served by 
the sheriff of the county where the défendant may be found, or by 
any person not a party to the action, over the âge of eighteen years." 
It is further provided that, when served by a person other than the 
sherifif, "proof thereof shall be made by affidavit." It is contended 
that the return hère made is not an affidavit, and thus not sufficient 
to pipve service. The indorsement or return is as follows: 
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"State of New Mexico, County of Santa Fé — ss. : 

"I, Edwin F. Coard, the underslgned, do liereby certify that the witliln 
sumnions came to my hauds on the 4th day of December, A. D. 191ii, and that 1 
executed the same at Santa Fé, Santa Fé county, N. M., on the 4th day of De- 
eember, 1912, by theii and there delivering a copy of same, togetlier with a 
eopy of the complaint iu said cause, to the state superintendent of Insurance ; 
and I do further certlfy that I am over the âge of eighteen years, that I ani 
uot a party to said cause, and not Interested in the issues involved therein. 

"Edwin F. Coard. 
"Subscribed and sworn to before me this 4th day of December, 1912. 

•■Evelyn T>. Castle, 
"[Seal.] Notary Public, Santa' Fé County, N. M. 

"My commission expires February 16, 1910." 

It is claimed that this is no affidavit, for the reason that, although 
the jurât shows that the statement was sworn to and subscribed by the 
afSant, the body thereof fails to state that the affiant is declaring un- 
der oath. It is urged that a paper is not an affidavit unless in the body 
thereof there is a récital that it is under oath, and that a récital in the 
jurât does not supply the defect. This is to be determined by the 
meaning of the word "affidavit." It is defined by Blackstone as : 

"A voluntary oath before some judge or officer of the court, to évince the 
truth of certain tacts." 3 Bl. Comm. 304. 

It is similarly defined by numerous other writers. In Harris v 
Lester, 80 IU. 307, an affidavit is defined to be : 

"A déclaration on oath, in writing, sworn to by the party before some per- 
son who has authority under the law to administer oaths." 

So in Bouvier, Law Dictionary, title "Affidavit," it is defined to be : 

"An oath or affirmation redueed to writing, s\Yorn or afflrmed before souu' 
officer who has authority to administer it." 

In 2 Cyc. 4, it is defined to be : 

"A déclaration on oath, redueed to writing and afflrmed or sworn to by 
affiant before some person who has authority to administer oaths." 

The définition given in 1 Bacon's Abridgment, title "Affidavit," in- 
troduces an élément not found in the foregoing définitions, to wit, the 
signing by the affiant, for the définition there found is as f ollows : 

"An affidavit is an oath in writing, signed by the party deposing, and sworn 
to before and attested by him who hath authority to administer the same." 

This additional élément has been declared by numerous courts as 
not justified by the ancient définition ; thèse courts holding that the 
signature of the affiant is unnecessary. Gill v. Ward, 23 Ark. 16; 
Crist V. Parks, 19 Tex. 234; Lutz v. Kinney, 23 Nev. 279, 46 Pac. 257, 
258 

In Patridge v. Bank, 78 N. J. Eq. 297, 81 Atl. 1134, affirming the 

same case in 77 N. J. Eq. 208, 77 Atl. 410, a définition embodying still 

another élément is given in the f ollowing language : 

"An afflidavit is a statement in writing declared to be true by tlie party who 
makes it, and eertified to bave been sworn to by the officer who takes It." 

It will be noted that this last définition adds an élément not found 
in the ancient définitions, in that it requires that the affiant shall de- 
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clare the statement to be true. This élément of the définition, how- 
ever, was not an issue in the case just quoted, and no authorities arc 
cited in support of the définition. In discussing the éléments of an 
affidavit, it was said by the Suprême Court of North Carolina in Al- 
ford V. McCormac, 90 N. C. 151, 152: 

"The essentlal requisites are, apart from the title in some cases, that there 
phall be an oath administered by an offlcer authorized by law to administer 
it, and that what the afflant states under such oath shall be reduced to writ- 
ing before such oflicer. The signing or subscrlbing of the name of the afflant 
to the writing is not generally essentlal to Its valldlty ; it Is not, unless some 
Htatutory régulation requlres it, as is sometlmes the case. It must be cer- 
tified by the ofQcer before whom the oath was taken before it can be used 
for légal purposes; indeed, it is not complète or operative untll this is done. 
The certificate, usually called the jurât, is essentlal, not as part of the affi- 
davit, but as officiai évidence that the oath was taken before a proper offlcer. 
The object of such an instrument is to obtain the sworn statement of facts in 
writing of the afflant in such officiai and authoritatlve shape, as that it may 
be used for any lawful purpose, either in or out of courts of justice. The 
signature of the afflant can in no sensé add to or give force to what is sworn, 
and what is sworn is uiade to appear authoritatively by the certificate of the 
offlcer." 

So in Lutz V. Kinney, supra, referring to the exécution of an affi- 
davit, it is said: 

"He [the afflant] must make it; that is, he must swear to the facts stated, 
and they must be In writing. It is then his affidavit, and, as évidence that it 
was sworn to by the party whose oath it purports to be, it must be certified 
by the officer before whom it vs-as taken, which certificate is commonly called 
the 'jurât' and must be signed by such offlcer." 

It is to be noted that in none of the définitions or authorities above 
reîerred to is there found any requirement that the body of the state- 
ment shall recite that it is under oath. Of course, it is a matter inhér- 
ent in the affidavit that it must be under oath; but, wherethat fact 
appears from the jurât, is not the paper complète as an affidavit? 
Does it not, under such circumstances, show a statement in writing, 
signed by the party and sworn to before a compétent officer ? Anù, 
showing this, is it necessary to go still further, and to recite in the 
body of the instrument the fact that it is under oath? The authori- 
ties upon this point are very few. It is stated as the rule in 2 Cyc. 24, 
that: 

"The fact that afflant makes his statement on oath or affirmation should be 
Htated in the body of the affidavit." 

Only two American cases are cited to this doctrine: Kéhoe v. 
Rounds, 69 111. 351, and Cosner v. Smith, 36 W. Va. 788, 15 S,,E. 
977. An examination of thèse fails to convince that they support the 
text. A number of English cases are there cited as being to the samc 
effect. So far as accessible, thèse hâve been read, and are found to 
liold that the formai part of the affidavit should contain a récital that 
it is on oath, and is not remedied bv such a statement in the jurât. 
Allen V. Taylor, L. R. 10 Eq. 52; Phillips v. Prèntice, 2 Hare, 542, 24 
Eng. Ch. 542, citing Oliver v. Price, 3 Dowl. P. C. 261. 

It is pointed out, however, in a number of American cases, that the 
fuie in England is largely influenced by rules of court, and for this 
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reason A^nierican courts hâve not f elt, upon gênerai principles of law, 
iinpelled to adopt the strict view prevailing in England. An illustra- 
tion of this is the divergence of the American courts, above noted, 
from the view apparently prevailing in England that an affidavit must 
be signed. Crist v. Parks, supra ; Ciill v. \¥ard, supra ; Veal v. Per- 
kerson, 47 Ga. 92. 

This is quite fully discussed in Miller v. Caraker, 9 Ga. App. 255, 
257, 71 S. E. 9, 10, as follows : 

"Under the practlce in tlie Britisli courts, si'eat stiietness was formerly re- 
quired as to the fornis of affidavits, aiid any departure from the prescriheii 
form would vltiate the aliiûayit. But noue of the American courts, so far 
as our investigation }.;oes, lias ever given any great welght to mei'e forni lu 
thèse niatters, and It Is well reeogulzed in this state that no particular form 
is required, provided the facts sworn to are comuiitted to ^vritlug and signed 
tiy the affiant, if, as a matter of fact. the oatli was admluistered. Now, on 
accou'nt of the requiremeut In England that lu the hody of the affidavit Itself 
the words 'upon oatli,' or 'being sworn,' sliould he used, It lias heen held in a 
number of Eiigllsh cases that the omission of thèse words Is fatal, even though 
the jurât attests the fact that the statements of the affidavit were made un- 
der oatli or were sworn to." 

In the last-cited case it is held, citing Loeb v. Smith, 78 Ga. 504, 3 
S. E. 458, a décision written by Chief Justice Bleckley, as follows: 

"A*gigned statement of facts, purportlng to be the statemeiit of the signer, 
followed by the certilîcate of au officer authorized to adminlster oaths that 
It was sworn to and subscribed before him, is a lawful affidavit. It Is not 
uecessary that it should be stated in the instrument, prior to the signature of 
the alliant, that the déclaration was made under oath, if in fact tlie oath was 
administered." 

The only other American décision which has corne to our notice 
bearing upon this point is Woods v. Pollard, 14 S. D. 44, 84 N. W. 
214, 217, wherein the coitrt, in construing a statute requiring an afH- 
davit as a basis for service by publication, holds that a verified com- 
plaint is an aiSdavit within the meaning of the law. As a pleading 
does not ordinarily in the body thereof recite that it is under oath, 
but dérives its character as a sworn statement solely from the jurât, 
it will be readily seen that this case is in point. In this state (C. L. 
1897, § 2685, subsec. 24) a sworn pleading is by statute put upon the 
same basis as an affidavit as a foundation for constructive service. 
The foregoing cases illustrate, and we believe correctly state, the more 
libéral rule, and the prévalent one in the American courts, that évi- 
dence by the jurât of the administering of the oath is sufficient to make 
it a written statement under oath, and thus an affidavit, notwithstand- 
ing the affiant fails to state over his signature that he is declaring un- 
der oath. It is true that the jurât is no part of the affidavit, in the 
sensé that it is no part of what the affiant states ; but its very function, 
as stated in Lutz v. Kinney, supra, is to show that the statement has 
been made under oath before a compétent officer. Using it for that 
purpose, it is efficient to show that the statement was made under 
oath, even if the affiant fails so to recite. 

United States v. McConaughy (D. C.) 33 Fed. 168, is relied upon by 
défendant. That, however, was a criminal case, dealing with the tech- 
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nical sufficiency of an indictment, and a careful reading of it fails to 
disclose anything contrary to what is hère held. 

The motion to quash the return of service will accordingly be de- 
nied, défendant to plead within 20 days. 



DOYLE-KIDD DKY GOODS CO. et al. v. SADLEIl-LUSK TRADING CO. 
(District Court, W. D. Arkansas, Ft. Smith Division. August 4, 1013.) 

1. Bankruptcy (§ 6.3*) — Coepobations— Involuntary Pkoceedings— Acts or 

Bakkruptcy—Receivers— Application by Officers and Directors. 

Wliere tlie officers and directors of a corporation, constituting a ma- 
jority of tlie stoct;liolders, and holding a large majority of tlie stoclf, filed 
a pétition iu the state court for the appointment of a recelver, and, though 
there was no appearance in writing by tlie corporation, the .secretary and 
manager appeared before the ehancellor at the time the appointuient was 
made, and there was no showing that other stockholder.s made any ob- 
jection, or that they iuteiided to oppose the proceeding, it would be con- 
strued to be the act of the corporation. 

[Ed. Note. — For other cases, see Bankruptcy, Dec. Dig. § 63.*] 

2. Bankruptcy (§ 81*) — Involuntary Pétition— Construction. 

An allégation in an involuntary bankruptcy pétition against a corpora- 
tion, that it had made an assignment by flling a pétition admitting Its 
insolveney and inability to pay ils debts, and asking for the appoiutment 
' of a receiver, was in effect an allégation that the corporation, being in- 
solvent, applied for a receiver of its propertv, within the bankruptcy law 
(Act July 1, 1898, c. 541, 30 Stat. 544 [U. S. Comp. St. 1901, p. 3418]). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 59, 113-118, 
125 ; Dec. Dig. § 81.*] 

S. Evidence (§ 386*) — Parol Evidence— Record. 

Where a pétition for the appointment of a receiver of a corporation 
alleged that it was insolvent, and the courfs order appoiuting a receiver 
reeited that "on considération of the foregoing pétition" the receiver was 
appointed, and he was required at once to notify ail creditors, paroi évi- 
dence was inadmissible to show that the receiver was not appointed on 
the ground of the corporation's insolvency, but rather to conserve the as- 
sets of its estate, as such évidence tended to contradlct, vary, and ex- 
plain the record, though the order of appointment did not recite the ground 
on which the receiver was appointed. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1678-1697 ; Dec. 
Dig. § 386.*] 

4. Bankruptcy (§ 20*)— Insolvent Corporation— Administration of Assets. 

Creditors of an insolvent corporation, for which a recelver had been 
appointed at the instance of its ofticers and directors on the ground of in- 
solvency, are entitled to hâve the corporation's assets administered in the 
bankruptcy court. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 23 ; Dec. Dig. 
§ 20.*] 

5. Bankruptcy (§ 91*) — Corporations— Insolvency. 

In involuntary bankruptcy proceedings against a corporation, évidence 
held to requlre a finding that the corporation was insolvent. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 137-139; 
Dec. Dig. § 91.*] 

♦For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe* 
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In Bankruptcy. Pétition by the Doyle-Kidd Dry Goods Company 
and others for an involuntary adjudication of bankruptcy against the 
Sadler-Lusk Trading Company. Pétition granted. 

S. T. Poe, of Little Rock, Ark., and George W. Dodd, of Ft. Smith, 
Ark., for creditors. 

Hill, Brizzolara & Fitzhugh, of Ft. Smith, Ark., for Sadler-Lusk 
Trading Co. 

YOUMANS, District Judge. Three creditors of the Sadler-Lusk 
Trading Company, a corporation, hâve filed a pétition against it, alleg- 
ing certain acts of bankruptcy, and praying that it be adjudged a bank- 
rupt. The acts of bankruptcy charged and relied upon are : 

(1) That the corporation made an assignment of its property to 
Charles X. Williams, as receiver, by filing a pétition in the chancery 
court for the Southern district of Logan county, Ark., admitting its 
insolvency and inability tO' pay its debts, and asking for and causing 
a receiver to be appointed to take charge of its assets, and that the 
said Charles X. Williams, as such receiver, is now in possession of ail 
of its assets. 

(2) That a receiver was appointed by the chancery court for the 
Southern district of Logan county, Ark., to take charge of the assets 
of the Sadler-Lusk Trading Company, upon the ground of insolvency, 
and that, pursuant to the orders of the said chancery court, Charles 
X. Williams, as such receiver, is in charge of its assets. 

Thèse allégations are denied in the answer. A certified copy of the 
pétition in the state court, and the order thereon, were introduced in 
évidence. R. A. Sadler, H. G. Sadler, and H. G. Hampton, Jr., were 
the plaintiffs in that case. They alleged that they were stockholders, 
and that there were two other stockholders of the corporation. The 
pétition in this case allèges that R. A. Sadler, H. G, Sadler, and H. G. 
Hampton, Jr., were stockholders and officers of the Sadler-Lusk Trad- 
ing Company. This allégation is not denied. It appears f rom the tes- 
timony that H. G. Sadler was président of the corporation, that R, A. 
Sadler was secretary and manager, and that those two and H. G. 
Hampton, Jr., constituted the board of directors. 

[1] Was the act of thèse officers and stockholders in filing the péti- 
tion in the state court the act of the corporation? The petitioners in 
the state court were a majority in number of the stockholders, and they 
held a large majority of the stock of the corporation. There was no 
appearance in writing by the corporation in the state court. R. A. Sad- 
ler appeared before the chancellor at the time the appointment was 
made. There is nothing to show that the other stockholders ever made 
any objection to the proceedings, or that they intend to oppose them. 
The pétition in that case was sworn to by R. A. Sadler, and the an- 
swer in this case is also sworn to by him. The filing of the pétition 
in the state court must be taken as the act of the corporation. Ex- 
i>loration Mercantile Company v. Pacific Hardware Companv, 177 
Fed, 825, 101 C. C. A. 39. The pétition specifically states that the cor- 
poration is insolvent. 
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[2] The allégation in the pétition in this case that the corporation 
had made an assignment, by filing a pétition admitting its insolvency 
and inability to pay its debts, and asking for the appointment of a re- 
ceiver, is in effect an allégation that the corporation, "being insolvent, 
applied for a receiver for its property." The proof sustains that allé- 
gation. 

[3] The chancellor who appointed the receiver testified that the ap- 
pointment was not made on the ground of insolvency ; that at the time 
of the application he became convinced, from statements made by R. 
A. Sadler, that the corporation was solvent. He stated, further, that 
the appointment was made for the purpose of conserving the assets of 
the estate. He also testified that the paragraph in the pétition alleg- 
ing insolvency was to hâve been stricken out, but was not. The attor- 
ney for the plaintiff in the case testified to the same effect. This testi- 
mony of the chancellor and the attorney was objected to, on the 

f round that it tended to contradict, vary, and explain a judicial record, 
'he testimony was admitted subject to the subséquent ruling of the 
court as to its admissibility. 

It is contended on behalf of the Sadler-Lusk Trading Company 
that no ground is assigned in the order appointing the receiver, and 
that for that reason paroi testimony is admissible to show the ground 
on which the order was made. The case of Schumert v. Security 
Brewing Company (D. C.) 199 Fed. 358, is cited in support of that 
contention. That case arose in Louisiana. A suit had been brought in 
a State court, alleging that the Security Brewing Company was insol- 
vent, that its board of directors had admitted by resolution that the 
corporation was unable to pay its obligations, and prayed that a receiv- 
er be appointed to administer its assets. The order of the court states 
that, "the court considering the law and the évidence, and for reasons 
orally assigned, it is ordered" that receivers be appointed for the cor- 
poration" to take charge of its assets and administer its affairs as a 
going concern." In that case it appears clearly from the order that 
the state court disregarded the pleadings entirely. In the opinion ren- 
dered in the fédéral court it is stated that: 

"The judge of the state court was sworn as a witness, and testified that the 
parties in interest appeared before Mm and stated that the corporation was 
solvent, but, owing to the failure of the ïeutonia Bank & Trust Company the 
day before, the corporation was deprived of Its banklng facilltles and could 
not meet its obligations as they matured, and that he appointed receivers on 
that ground, for the purpose of preserving its assets and conducting its busi- 
ness as a going concern, and not because of insolvency." 

It thus appears that the receivers were appointed upon oral state- 
ments directly opposed to the allégations in the pétition and admis- 
sions in the answer. The statutes of the state of Arkansas provide, 
at the instance of creditors or stockholders, for the winding up of 
insolvent corporations and corporations that hâve ceased to dp busi- 
ness. The foUowing sections of Kirby's Digest are referred to: 

Section 950 provides that : 

"Any creditor or stockholder of any insolvent corporation may Instltute 
proceedings In the chancery court for the winding up of the affairs of such 
corporations, and upon such application the court shall take charge of ail the 
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assets of such corporation and distribute them equally among the credltors 
after pajing the wages and salaries due laborers and employés." 

Section 952 provides : 

"When any ehancery court shall obtaiii jurisdlction of any such insolveut 
corporations under the provisions of this act, it shall direct notice to be giveii 
to ail the ereditors of such corporations to présent their claims within 90 days 
thereafter, for the purpose of sharing in the assets of such corporation." 

Section 954 provides tiiat : 

"Hereafter courts having équitable jurisdlction may niake decrees upon the 
application of the stockholders or ereditors of any corporation, to dissolve 
and wind up such corporation and to pay its debts and distribute its assets 
among the holders of the shares of stock thereof, in ail cases wbere it shall 
be œade to appear that such corporation is insolvent, and therefore unable 
to continue its business, and in ail cases where it shall be made to appear that 
the corporation has ceased to transact business." 

It is clear that the pétition filed in the state court was drawn under 
the above sections, with the view of invoking the remédies there pro- 
vided. The pétition alleged insolvency, and prayed that the court "ap- 
point a receiver" and "close up and dissolve the corporation." It will 
be noted that under section 954, above quoted, decrees to wind up 
and dissolve corporations may be made in two classes of cases: 1. 
Where it shall be made to appear that the corporation is insolvent and 
therefore unable to continue its business. 2. In ail cases where it shall 
be made to appear that the corporation has ceased to transact business. 

The pétition did not allège that the corporation had ceased to do 
business. The order made did not indicate a disregard of the alléga- 
tions of the pétition. On the contrary, it stated that the appointment 
was made "upon considération of the foregoing pétition." It also di- 
rected that the receiver should "at once notify ail ereditors as required 
by law." Notification of ereditors is provided for by section 952, above 
quoted. Taking the pétition and order together, no explanation is re- 
quired. The pétition asks for a winding up and dissolution on the 
ground of insolvency, and the order states that it was made "upon co!i- 
sideration" of the pétition. The order does not purport to be made 
for "reasons orally assigned." The order, considered in connection 
with the pétition, is clear and consistent, and appears to be made pur- 
suant to the statute. 

In that state of case, is oral testimony admissible to contradict, vary, 
or explain the order? I think not. 17 Cyc. 572. In the case of Gatc'= 
V. Bennett, 33 Ark. 489, the Suprême Court of Arkansas said : 

"But It was not compétent for appellants to prove by the attoniey wîio 
brought the replevin suit, or by the justice who rendered the judsmeutj or 
by any witness, that the justice in fact rendered any other or diifei-ent jude;- 
ment than that shown to hâve been rendered by tlie transcript offered in e\i- 
dence, or that the justice by mistake entered the judgnient in the nanies aud 
in favor of Gates Bros., when It should hâve been entered in favor of David 
Gates, as trustée." 

"The efïect of a judgment is never to be explained by paroi," and 
surely not by déclarations of the parties to them in opposition to what 
is obviously implied by them. Cragin v. Carleton, 21 Me. 492. Paroi 
évidence is not admissible to show that the ground on which the judg- 
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ment was apparently based did not exist. Sheppard v. Whitfield, 50 
Ga. 311. 

"No paroi testimony can be received to vary, contradict, explain, or inter- 
pret a Judgment." Townsend v. Fontenot, 42 La. Ann. 800, 8 South. 616. 

[4] The testimony of the chancellor and attorney being excluded, 
the pétition and order in the state court show clearly that a receiver 
was appointed by that court on the ground of insolvency. That being 
the case, creditors of the vSadler-Lusk Trading Company may insist 
that the assets of the corporation be administered by the bankrupt 
court. Exploration Mercantile Company v. Pacific Hardware Com- 
pany, 177 Fed. 825, 101 C. C. A. 39; In re Electric Supply Company 
(D. C.) 175 Fed. 612; Beatty v. Mining Company, 150 Fed. 293, 80 
C. C. A. 181 ; Hooks v. Aldridge, 145 Fed. 865, 76 C. C. A. 409; In 
re Wenatchee Heights Orchard Company (D. C.) 204 Fed. 674. 

"The opération of the baukruptcy laws of the United States cannot be de- 
feated by iiisolvent commercial corporations applylng to be wouud np nnder 
state statntes. The bankruptcy law is paramount, and the jurisdiction of 
the fédéral courts in bankruptcy, when properly invoked in the administra- 
tion of the affairs of insolvent persons and corporations, is therein exclusive.'" 
In re Watts & Sachs, 190 U. S. 27, 2S Sup. Ct. 724, 47 L. Ed. 933. 

[5] Moreover, I am convinced that the concern was insolvent. Un- 
der the direction of the receiver, R. A. Sadler made an inventory of 
the property of the corporation, which shows the foUowing assets: 

Stock of goods .Î12,400 00 

Notes and accounts 19,400 00 

bther Personal propertv 300 00 

Real estate 2,380 00 

Total $34,480 00 

The notes and accounts constitute more than one-half of the as- 
sets. The larger part of thèse represent indebtedness of customers 
carried over for a period of two or three years. They are tlie ordi- 
nary run of notes and accounts made in the course of a gênerai mer- 
cantile business. There was testimony to the effect that they were 
worth 60 to 70 cents on the dollar. This estimate was made to dépend 
011 good crops and good collections. There was also testimony to the 
effect that ordinarily notes and accounts of a mercantile concern in 
liquidation are worth f rom 20 cents to 40 cents on the dollar. To give 
to thèse notes and accounts a value of 45 cents on the dollar would 
be allowing for them much more than is generally realized for that 
class of property. There is nothing to show why thèse notes and ac- 
counts are more collectible than notes and accounts generally. I think 
a statement of the fair valuation of the property may be made as 
follows : 

stock of goods $ 6,820 00 

Notes and accounts 8,730 00 

Personal projjerty 300 00 

Real estate 2,380 00 

Total $18,230 00 

206 F.— 52 
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This statement allows the invoice valuation for the personal prop- 
erty other than stock of goods and for the real estate. R. A. Sadler 
admits that the best offer he had obtained for the stock of goods was 
55 cents on the dollar. He also admits an indebtedness of $19,000. 
It thus appears that the property of the corporation at a fair valuation 
is însufficient in amount to pay its debts. 

An order will be entered adjudicating the Sadler-Lusk Trading 
Company a bankrupt. 



UNITED SÏATES v. BIRDSALL. SAMB v. BRENTS. SAME t. 
VAN WERT. 

(District Court, N. D. lowa, E. D. August 18, 1913.) 

Nos. 4,164-4,167. 

BBIBEBY (§ 1*) — IKDIOTIIENT — ReQUISIÏES. 

An indictment winch allèges that the défendant was a spécial officer for 
the suppression of the liquor traffic amongst the Indlans, that it was 
among his duties to make recommendations to the Commissioner of In- 
dian Affairs as to ai)pllcatious for executive or judlcial clemency on the 
part of those couvicted of selling liquors to Indians, that it was the 
custom for the courts in passing sentence upon persons convicted in such 
courts to conter with the United States attorney and with the Commis- 
sioner of Indian Affairs, that certain individuals had pleaded guilty to 
selling llquors to Indians and had been sentenced to fine and imprison- 
ment, that the court had annouuced that lie would not reduce the sen- 
tence wlthout a recomniendation froui the Commissioner of Indian Af- 
fairs, and that the défendant accepted a hrlbe froin the attorney of the 
person so sentenced to induce hini to recommend to the Commissioner 
that the sentence be reduced, does not charge an offense, since there is 
no law couferi'ing upon the Interior Depurtinent or the Bureau of Indian 
Affairs any duties regarding recommendations to executive or judlcial 
departments concernlug clemency toward persons convicted of a crime, 
and a rule or departmental régulation or an established custom cannot 
take the place of an act of Congress in declaring an offense. 

[Ed. Note. — For other cases, see Bribery, Cent. Dig. §§ 2, 3; Dec. Dlg. 
I 1.*] 

Indictments against W. N. Birdsall, Thomas E. Brents, and Ever- 
ett E. Van Wert for bribery. Demurrer to the indictment in each 
case sustained. 

See, also, 195 Fed. 980; Id. 974. 

Harry J. Bone, Sp. Asst. U. S. Atty., of Topeka, Kan. 
Charles VV. Mullan and H. B. Boies, both of Waterloo, lowa, for 
défendant Birdsall. 

S. C. Htiber, of Tama, lowa, for défendants Brents and Van Wert. 

REED, District Judge. At a former term of this court separate in- 
dictments were found and returned against the several défendants. 
Those against Thomas E. Brents and Everett E. Van Wert charged 
them, respectively, with having accepted a bribe from the défendant 
Birdsall, in violation of section 117 of the Pénal Code (Act March 4, 
1909, c. 321, 35 Stat. 1109 [U. S. Comp. St. Supp. 1911, p. 1623]); 

•For other cases see same topic & § numbkk lu Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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and those against the défendant Birdsall with having given to said 
Brents and Van Wert, respectively, a bribe in violation of section 39 
of the Pénal Code. To thèse indictments each défendant separately 
demurred, upon the ground that the indictment against him charged 
no offense. Thèse demurrers were sustained, and the indictments 
dismissed. United States v. Van Wert (D. C.) 195 Fed. 974; United 
States V. Brents and United States v. Birdsall (D. C.) 195 Fed. 980. 
And référence is made to the opinion in those cases for the charge 
in each of the indictments, the several demurrers thereto, and the 
grounds of the décision. 

After the ruling upon the demurrers to those indictments, the gov- 
ernment resubmitted to another grand jury the same matters charged 
therein, and procured a new indictment against each of the défendants 
for the same alleged offense charged in the former indictment against 
him. To the new indictments each défendant respectively demurs up- 
on the same ground that he demurred to the former indictment against 
him. The new or second indictments against Brents and Van Wert 
are identical, except in the name of the défendants and the amount of 
the bribe alleged to hâve been received by each. Omitting the formai 
parts, that against Brents charges : 

"That on the 30th day of April in the year 1910, and for more than a year 
next prlor thereto, and durlng ail the dates and times hereinafter mentloned 
and set forth, in said district and within the jurlsdiction of said court, Thomas 
B. Brents was then and there a person acting for and in behalf of the United 
States In an officiai capacity, to wit, a spécial ofBcer for the suppression of 
the liquor traflîc with and among Indians, under and by virtue of the author- 
ity of a department of the government, to wit, the Department of the Interior 
of the United States; the said Thomas E. Brents having been theretofore 
duly and legally appoiuted such spécial officer by the Commissloner of Indian 
Afîairs, under and by virtue of the authority of the Secretary of the Interior. 

"That in the performance of his officiai functlons as such spécial officer, as 
provided by the rules and régulations and established usages and practiees 
and requirements of the said Department of the Interior, the said Thomas 
B. Brents was then and there charged with the duty, and called upon and 
required, among other things, to make recommendations to hls said superior 
officer, the Commissloner of Indian Affairs, either directly or through other 
subordlnates of the said Commissloner of Indian Affairs, concerning ail mat- 
ters connected with the conviction and punishment of persons who should 
unlawfully sell liquor to Indians, or otherwise violate the laws of the United 
States in référence to the liquor traffic afCecting the Indians, and to inform 
and advise the said Commissloner of Indian Affairs, either directly or 
through other subordlnates of said Commissloner when called on 
so to do, in ail such matters and in ail matters relating thereto, and partic- 
ularly, when called on so to do, to inform the said Commissloner whether 
or not the effective suppression of the liquor traffic with and among Indians 
would be furthered or prejudiced by executive or judicial clemency in any 
particular case, and in ail the said matters and in ail matters relating thereto 
to act without partiality or favor and truthfuUy, and without violating or 
betraying the confidence and trust reposed in him, the said Thomas E. Brents. 

"That at the April term of said court in the year 1909, in and for said dis- 
trict, the following named persons, to wit [naming them], were each and ail 
indicted for unlawfully selUng liquor to Indians, in violation of laws of the 
United States, and each and ail of said persons above named and indicted 
as aforesaid entered a plea of guilty at the December term in the year 1909 of 
said tbùrlf^fo the offenses charged in said indictment, and each of said per- 
sons who were indicted ànd entered a plea of guilty as aforesaid were sen- 
tenced by said cotirt at the April term, in the year 1910, to pay a fine of one 
hundred dollars ànd be imprlsoûed for a period of 60 days. 
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"That before aiiy of the aforesald sentences were enforced or executed an 
application was niade to the judge of the sald court for a réduction of the 
sentences, and for ji suspeiii^ion thereof or part thereof, and also it was stated 
on behalf of the said persons who had pleadcd guilty that an effort would be 
made to obtaln a conunutation of the said sentences by executive action. 

"That then and there the judge of the said court announced that he w-»uld 
not change or reduce or suspend the said sentences, or any part thereof, un- 
less a reeommendatlon to that effect was made to hlm by the said Comnils- 
sioner of Indian Affairs; and the United States attorney in the aforesaid dis- 
trict announced that he would not reconnnend a commutation, or other ex- 
ecutive cleniency, unless a reeommendatlon to that effect was made to hlm 
by the said Gomnilh:sloner of Indian Affairs. 

"That then and there and during ail the dates and times herein mentioned 
it was and long had been the settled usage and practice for the United States 
.Indges, in detei-nilning upon sentences and upon applications for changes, ré- 
ductions, or susi)enKions thereof, to consult the United States Attorney, and 
either directly or through hlm as the administrative officer charged with the 
enforcement of the laws in question, Includlng laws for the suppression of the 
llquor traffle with and among the Indians, the sald Commlsslouer of Indian 
Aa'alrs; and llkewise It had been and was the settled usage and practice 
of the Président, in the exercise of his power of extendlng executive clemency, 
to consult the Attorney General ; and llkewise it had been and was the set- 
tled usage and practice of the Attorney General, for the purpose of advislng 
the Président on the said subject, to consult with the United States attorney 
or other officer by whom the prosecution had been conducted. 

"That then and tUere, and before any of the aforesaid sentences were 
enforced or executed, said court held the exécution thereof in abeyance in 
order to give the said persons wlio had pleaded guilty as aforesaid an op- 
portunity to apply to and obtain from the said Commissioner of Indian Af- 
fairs sald reeommendatlon to the said judge of a réduction or suspension of 
the said sentences, or a part thereof, and a reconnnendation from the said 
United States attorney for a conunutation of sentences or other executive 
clemency. 

"That then and there and at ail times herein mentioned tlie Commissioner 
of Indian Affairs, in the performance of his officiai duty, as provided by the 
rules and régulations and established usages and practices and requireinents 
of the said Department of the Interior, and as provided by law, was charged 
with the duty of assisting in the enforcement of the laws of the United States 
in référence to the liquor traffle aflfeeting Indians, and particularly with the 
duty, when requested so to do, of advislng and niaking recommendatious to 
any judge before whom any prosecutions on the said subject may hâve been 
tried, and the United States attorney or other officer, by whom the sald prose- 
cution had been conducted, concernlng the effect upon the enforcement of the 
said law of any proposed leniency or clemency in connection with the punisli- 
nient of persons found guilty of offenses thereunder. 

"That then and there, and while the said sentences were, as aforesaid, be- 
iug held in abeyance, one WlUls N. Blrdsall, who was then and there and 
theretofore had been attorney for the persons who had pleaded guilty as afore- 
said. was desirous of obtaining and intended to seek from the said judge of 
the said court a réduction or suspension of the sald sentences, or a part 
thereof, and was also desirous of obtaining and intended to seek from the 
Président a commutation or other executive clemency of the said sentences, 
or a part thereof, and to that end was desirous of obtaining and intended to 
seek from the Commissioner of Indian Affairs a reeommendatlon to that ef- 
fect to the said judge, and said United States attorney. That then and there 
on the SOth day of April, 1910, the said Thomas E. Brents, who was then and 
there, as he, the said WllUs N. Blrdsall, then and there well knew, a person 
acting for and on behalf of the United States in the said officiai function, as 
aforesaid, under and by authority of the Department of the Interior of the 
United States, as aforesaid, did unlawfully, willfuUy, corruptly, and felonious- 
ly accept and recelve from the sald Willls N. Blrdsall the sum of flfty dol- 
lars, lawful money of the United States, with the intent to hâve influenced 
theceby his décision and action on a question, matter, cause, and proceeding, 
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then and there expected and intended soon to be pending before hlm, and then 
aud there expected soon by law to be brought before him in bis officiai ca- 
pacity aud in bis place of trust and profit, to wit, that is to say, with intent 
that, wlien applications sliould be niade to his said superior officer, the Com- 
nnssioner of Indian Affairs, for said recommendation or recommendations 
for lenlency or eleniency, and when said Commissioner of Indian AfCairs 
should call upon him, the said Thomas R. Brents, either directly or throush 
other subordinates of the said Comniissioner, for information, report, advlce, 
and recommendation tbereon, partlcularly as to whether the enforcement of 
the said laws for the suppression of the liquor traffic with and aniong Indians 
would be fnrthered or prejudiced by said clemency or leniency, be the said 
Thomas E. Brents should therenpon bave his décision and action influenced 
by the receipt by him of the said suni of fifty dollars, so that he would falsely 
and without regard of truth, aud contrary to liis dnty as a persou acting on 
behalf of the United States in au officiai capacity under and by virtue of tlie 
Department of the Interior, mislead and niislnfor]n said Comniissioner of 
ludian Affairs, either directly or througb other subordinates of the said Com- 
niissioner, that under the facts aud circumstances officially known to him, the 
said Thomas E. Brents, leniency and clemency ouglit to be granted to the said 
persons, or any of theni, who had pleaded guilty, as aforesaid, and advise 
that the said Conimissiouer should. in the interest of the enforcement of the 
said laws for the suppression of the liquor traffic with and among Indians, 
recouimend to tlie said judge, or to the said Uuited States attorney, or to the 
said Secretar,v of the Interior, or to the said Attorney General, or to the said 
Président, that leniency and clemency should be granted to said persons who 
liad, as aforesaid. pleaded guilty, or to some of them, so that they should net 
be placed in iirison, but the sentences should be changed and conmiuted to a 
fine without Imprisonnient — contrary to the forni of the statute in such case 
made aud provided and against the peace and dignity of the United States. 

"H. J. Boue, Spécial Assistant to the United States At- 
torney for the Northern District of lowa." 

This indictment differs from the former indictment against Brents 
only in stating more in détail the rules and régulations of the Depart- 
ment of the Interior, and the customs, usages, and practices of that 
department and of the Bureau of Indian Affairs ; and counsel for the 
government contends that it overcomes the objections urged, and sus- 
tained, to the former indictments. But the difficuhy with this con- 
tention is (admitting that the indictment is sufficiently direct and cer- 
tain in its allégations charging the alleafed offense, which may be doubt- 
ful) that there is no act of Congress conferring upon the Interior 
Department, or the Bureau of Indian Affairs, any duty whatever in re- 
gard to recommending to the executive or judicial departments of the 
government whether or not executive or judicial clemency shall be 
extended to, or withheld from, any person who may be ciiarged with. 
or convicted of, selling intoxicating liquors to Indians, or of any other 
offense against the United States. Surely under the guise of a rule 
or departmental régulation, or an established custom or practice of an 
executive department, législation cannot be exercised ; and an offense 
or crime against the United States can only be declared by the législa- 
tion of Congress. 

This question has been so recently considered and determined by 
the Suprême Court in the case of United States v. George, 228 U. S. 

14, 33 Sup. Ct. 412, 57 Iv. Ed. , in addition to the cases cited in the 

prior opinion of this court, that it is deemed unnecessary to consider 
the matter further. 
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The demurrer to each of the indictraents now under considération 
must be sustained, and the bail of each défendant exonerated. 
It is accordingly so ordered. 



In re REMMERDE et ux. 

(District Court, N. D. lowa, W. B. August 18, 1913.) 
No. 1,044. 

BANKBUPTCY (§ 400*) — JXJRISDICTION OF BaNKBUPTCT COUET— EXEMPTIONS. 

A bankniptcy court, having deterrained the property tliat i.s exempt 
generally to tlie bankrupt and set it apart to hiin, lia.s exliausted its ,1u- 
risdiction over sucli property ; and ereditors claiming that for any par- 
ticular reason, as waiver, it is not exempt from tlieir claims, must resort 
to a state court for enforcement of payment ttierefrom. 

[Ed. Xote.^For other cases, see Banliruptcy, Cent. Dig. |§ 6T0-6T5 ; 
Dec. Dig. § 400.*] 

Submitted on pétitions of John W. Remnierde, bankrupt, and his 
wife, for review of an order of the Référée setting apart to the bank- 
rupt a homestead, but subjecting the same to the payment of certain 
of his debts. Order directing sale vacated. 

See, also, 206 Fed. 826. 

Shull, Sammis & Stilwell, of Sioux City, lowa, for bankrupt and 
his wife. 

C. A. Babcock, of Sheldon, lowa, for trustée. 

REED, District Judge. John W. Remmerde was adjudged a vol- 
untary bankrupt by this court October 7, 1912. A trustée of his 
estate was duly appointed, who on December 21, 1912, reported that 
the bankrupt was not entitled to any homestead exemption out of his 
estate. The bankrupt on April 23, 1913, filed an application with the 
référée claiming a homestead in lots 19, 20, and 21, block 88, Ninth 
addition to the city of Sheldon, and asked that it be set apart as his 
homestead. Upon this application the référée held that the bankrupt 
had a homestead right in said premises and ordered that it be set apart 
to hirn by the trustée as such, but that it was subject to the payment 
of his debts, and ordered that the trustée sell the same and retain the 
proceeds thereof as assets of the bankrupt estate. The bankrupt and 
his wife pétition for a review of this order so far as it subjects the 
homestead so set apart to the payment of the bankrupt's debts, upon 
the ground, among others, that as to such part of the order the réf- 
érée was without jurisdiction or authority to make the same. As the 
pétition of the wife for review of the order of the référée is the same, 
and is based upon the same ground, as the bankrupt's, the latter péti- 
tion alone will be considered. 

Thé facts, as stated in the bankrupt's pétition asking that a home- 
stead be set apart to him and to which the référée makes référence 
in his' certificate, are substantially. as foUows : 

•For other cases see saxoe topic & § nximbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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The bankrupt is a married man, the head of a family, and résides 
with his family in the city of Sheldon, this state, and is entitled to a 
homestead exemption under the statute of lowa. At the time of fil- 
ing his pétition in bankruptcy, and for some time prior thereto, the 
bankrupt resided with his family on lots 1, 2, 14, and 15 in block 87, 
in the plat of the Ninth addition to the town or city of Sheldon, and 
such premises with the dwelling house and appartenant buildings 
thereon were owned by him and constituted his résidence up to Au- 
gust 10, 1912, at which time he intended to change his homestead to 
lots 19, 20, and 21 in block 88 of said plat. He owned lots 1 to 15 
inclusive of said block 87, which includes the homestead above men- 
tioned; and lots 13 to 21 inclusive in block 88, which includes the 
lots to which he intended to change his homestead, and lots 13 and 

14 in block 84, and perhaps other lots in said plat of the Ninth addition 
to Sheldon. 

August 1, 1911, the bankrupt made a mortgage of $4,000 to one 
J. F. Stonecipher upon the premises above described, and on June 10, 
1912, a second or subséquent mortgage upon the same premises to 
John McCandlass for $1,200. Whether or not the bankrupt's wife 
joined in thèse mortgages does not appear. 

August 10, 1912, the bankrupt made a contract in writing, in which 
his wife joined, with one W. Oostenburg, to sell to him lots 1 to 15 
inclusive in block 87 (which included his then homestead) and lots 13 
and 14, block 84, for the agreed price of $7,350, upon which Oosten- 
burg then paid $1,000, and agreed to pay $1,000 by September 1, 1912, 
$1,'350 by January 1, 1913, and assume and pay the Stonecipher mort- 
gage for $4,000, before mentioned. The bankrupt was to give pos- 
session of the property to Oostenburg November 1, 1912, and make 
a deed of the property to him upon Oostenburg making the subséquent 
payments and otherwise complying with his part of the contract. Sep- 
tember 1, 1912, Oostenburg paid to the bankrupt the $1,000 due that 
day under the contract. 

At the time of making this contract with Oostenburg the bankrupt 
had in course of érection a dwelling house, which was inclosed and 
the roof shingled, and a barn, or other appurtenant buildings, upon 
lots 19, 20, and 21 in block 88 of said plat of Sheldon (which block is 
adjacent to block 87 on the south, but is separated therefrom by a 
Street), upon which he intended to move as soon as the house was 
completed and ready for occupancy, and thereafter make said lots and 
the dwelling and appurtenant buildings thereon his homestead. 

Upon receipt of the $2,000, so paid to him by Oostenburg, the bank- 
rupt paid the same to an attorney of Sheldon, lowa, to be applied pro 
rata by said attorney upon claims then held by him and other attor- 
neys against the bankrupt, and the same was so applied. 

About October 3, 1912, said attorney advised the bankrupt to file 
a voluntary pétition in bankruptcy, which the bankrupt did on October 
5th. Said attorney prepared such pétition, in which lots 1, 2, 14, and 

15 in block 87 were claimed as the homestead of the bankrupt. That 
the claim in said pétition of lots 1, 2, 14, and 15 in block 87 as the 
homestead of the bankrupt was made upon the advice of said attorney, 
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and inadvertently upon the part of the bankrupt, as it was not then 
and is not now his intention to claim said premises as his homestead ; 
but his intention then was, and still is, to change his homestead to lots 
20, 21, and the westerly portion of lot 19 adjacent thereto, and oc- 
cupy the same as his homestead. 

On April 19, 1913, the bankrupt made a quitclaim deed to Oosten- 
burg of the premises described in the contract of August 10, 1912, 
and pursuant to said contract. That said Oostenburg is ready and 
willing to perform his part of said contract, and pay the $1,350 duc 
January 1, 1913, with the interest thereon, and assume payment of the 
Stonecipher mortgage of $4,000, as agreed in said contract. That said 
$1,350 will satisfy the McCandlass mortgage and relieve the premises 
f rom the lien thereof . That the trustée bas not sold or otherwise dis- 
posed of said lots 19, 20, and 21 in block 88, and that the status of 
said lots remain as they did vvhen the pétition in bankruptcy was filed. 
That lots 20, 21, and the westerly fractional part of lot 19 adjacent 
thereto, in block 88, are not as great in value as lots 1, 2, 14, and 15 
in block 87. 

The foregoing facts are condensed from the pétition or application 
of the bankrupt filed with the référée asking that his homestead under 
the statutes of lowa, not to exceed one-half acre in extent, be set apart 
to him so as to include lots 20, 21, and the westerly part of lot 19 ad- 
jacent thereto in block 88 of the Ninth addition to Sheldon. 

Other allégations of an evidentiary character are alleged, but they 
are not deemed important to a détermination of the question presented 
by the pétition for review. The facts so alleged are admitted by the 
trustée in his answer to said pétition, with an averment that tlie bank- 
rupt did not move his family to the new homestead as claimed until 
May 1, 1913; and this fact is admitted by the bankrupt. 

Upon such facts the référée f ound and certifies as follows : 

"I tiiul that none of the facts are in dispute and that they are as stated 
in the pétitions of bankrupt and his wife for homestead rishts and exenip- 
tions and the answer of trustée admitting said facts, and stating fiirther tliat 
bankrupt and his family did not move upon and occupy the promises called 
in said pleadings the 'New Place' until about May 1, 1913, and I flnd the 
only facts material to the décision of the question herein to be as follows : 

"First, That prior to August 10, 1912, bankrupt had homestead rights in 
and to lots 1 and 2 and 14 and 15 in block 87 In the Niuth addition to Shel- 
don, lowa ; lie at said time owning said block. 

"Second. That on the said lOth day of August, 1912, bankrupt and his wife 
contracted in writing to sell and convey ail of said block 87 to oue Oosten- 
burg, subject to certain Incumbrances thereon, wlien said Oosteliburg paid 
bankrupt §2,000, being the value of the equity of bankrupt In said block 87, 
and also lots 13 and 14, block 84, In said addition also included In said con- 
tract. 

"ïhird. That by the Ist day of Septeniber, 1912, said $2,000 had been paid 
to said bankrupt, and said sum was used as stated in the pétitions, and bank- 
rupt and wife afterwards deeded said property to said Oostenburg, pursuant 
to said contract. 

"Fourth. That when bankrupt filed his pétition in bankruptcy herein, Oc- 
tober 3, 1912, and when he was adjudicated a bankrupt herein, Oetober 7, 
1912, he also owned ail of the north half of block 88 In paid addition, and 
had owned the same since and prior to said August 10, 1912 ; and when he 
filed his said pétition and schedules and at the time of said adjudication, he 
and his wife intended to claim and move upon lots 20 and 21 and 19 la 
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sald block 88, as thelr homestead, said bankrupt having at said time a house 
and barn partly constructed thereon. 

"Fifth. That pursuant to the said intentions of bankinipt and his wife, 
they and their faniily moved into said house and upon said lots 20 and 21 
and 19, as tlieir home and homestead, May 1, 1013, and stlll so réside thereon, 
havlng prevîously resided on said lots 1 and 2 and 14 and 15 in said block 
87, for the reasons stated in their said pétitions. 

"Sixth. That tlie debts owiuR by the bankrupt at the tinie he filod his pé- 
tition in bankruptcy and his adjudication as a bankrupt lierein were greatly 
iu excess of the value of ail his property, and tlie claims that hâve been filed 
and allowed against his estate are greatly in excess of the value of ail the 
property of said estate. 

"Question of Law. 

"It being admitted that bankrupt is entitled to one-half acre as a home- 
stead in said lots 20 and 21 and 19, in said block 88, but he conteudlng that 
he is entitled to the same, free of ail his debts at the time he was adjudicated 
a bankrupt herein, and the trustée contending that said homestead is sub- 
ject to said debts, the question of law raised is whether said half acre is 
or is not subject to said debts. 

"I find as a matter of law that said half acre is sub.iect to said debts. (At 
time homestead is acquired it is subject to the debts at that time, against 
the one acqulring the homestead. The homestead is also subject to the liens 
thereon. Code, §§ 2975, 2976). 

"It is therefore hereby ordered that trustée plat said half acre as bank- 
rupt's homestead, subject, hovi'ever, to ail the debts and claims filed and al- 
lowed against said estate, and subject to ail liens on said half acre, and pro- 
ceed to sell the same, subject to said liens, separately from the rest of said 
block 88, and retain the proceeds thereof as assets of said estate. 

"Witness my hand this 20th day of May, A. D. 10i:î. 

"Spencer A. Thelps, Référée in Bankruptcy." 

The finding of the référée is that the bankrupt at the time he filed 
his pétition in bankruptcy was entitled to a homestead, not exceeding 
one-half acre in extent (the limit of a homestead under the lowa stat- 
ute if it is within a city or town), in lots 19, 20, and 21 in block 88, 
Kinth addition to Sheldon, as claimed by him, and directed the trustée 
to set apart to him such homestead in said lots ; but also directed the 
trustée to sell the same and hold the proceeds as assets of the bank- 
rupt estate, thus subjecting the homestead to the payment of the bank- 
rupt's debts. The trustée does not challenge the order of the référée 
setting apart the homestead in lots 19, 20, and 21, in block 88. That 
part of the order is not therefore under review and need not be con- 
sidered. 

It may be said, however, that under the lowa statute and the déci- 
sions of its courts the owner of a homestead in that state may change 
the same and acquire a new one, equal in value to the old, if he does 
so in good faith, and the latter will be exempt to him to the same ex- 
tent that the old one was. Code 1897, § 2981 ; In re Johnson (D. C.) 
118 Fed. 312, and the lowa cases therein cited; Mann v. Corrington, 
93 lowa, 108, 61 N. W. 409, 57 Am. St. Rep. 256; In re Irvin, 120 
Fed. 733, 57 C. C. A. 147. 

Was the référée authorized to direct the sale of the homestead 
thus set apart to the bankrupt and hold the proceeds as a part of the 
bankrupt estate? 

This question is not an open one for this court. 

In Lockwood v. Exchange National Bank, 190 U. S. 294, 23 Sup. 
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Ct. 751, 47 L. Ed. 1061, the Suprême Court held that it was clearly 
the intention of Congress under the présent bankruptcy act, as it was 
under the act of 1867, that the title to the property of a bankrupt, 
generally exempt to him by the laws of the state, should remain in 
him and not pass to the trustée in bankruptcy, even though the bank- 
rupt had in writing waived the exemption in favor of certain of his 
creditors; and the fact that the act confers upon the court of bank- 
ruptcy authority to détermine the exemptions and exclude them from; 
the assets of the bankrupt estate affords no ground for holding that 
the court of bankruptcy may reduce such exempt property to money 
and distribute the proceeds to those in whose favor the bankrupt may 
hâve waived his right of exemption, or who might for other reasons 
subject the same to the payment of debts. The effect of the holding 
is that when the court of bankruptcy has determined the property that 
is exempt generally to the bankrupt, and set it apart to him, it has 
exhausted its jurisch'ction over such property; and if creditors claim 
a right to the property under a waiver by the bankrupt, or that, as tO' 
them, it is not exempt for other reasons from their debts, the hold- 
ers of sucli debts niust resort to a state court of compétent jurisdic- 
tion to enforce payment of their debts from such property; and, if 
necessary, the discharge may be withheld to enable them to do so: 
See, also. Ingram v. Wilson, 125 Fed. 913, 60 C. C. A. 618, and Chi- 
cago, B. & Q. R. Co. v. Hall, 229 U. S. 511, 33 Sup. Ct. 885, 57 L. 
Ed. . 

The order of the référée directing the trustée to sell the property 
set apart to the bankrupt as his homestead and hold the proceeds as 
assets of the bankrupt estate is therefore unauthorized, and so much 
of his order under review is vacated, and it wiil be so certified to the 
référée. The costs of this proceeding will be taxed against the estate. 

It is ordered accordingly. 



In re REMMBBDE. 

(District Court, N. D. lowa, W. D. August 18, 1013.) 

No. 1,044. 

1. HUSBAND AXD Wlï'E (§ 131*) — 8EPABATE PROPEBTY — GiFT. 

ïhough a husband's possession of his wife's separate property be witU 
her consent, and even thoiigh tliere be uo express agreement to repay it. 
there is no presumption of gift by her to him, but in the absence of proof 
of transmission of title to him by gift or contract he is bound to repay 
it ; the husband's common-law rights in his wife's property belng abro- 
gated. 

[Ed. Note.— For other cases, see Husband and Wife, Cent. Dig. §§ 426,^ 
471-483 ; Dec. Dig. § 131.*] 

2. HXJSBAND AND WlFE (§ 133*) — OWNERSHIP OF PROPEBTY GiFT TO WlFE 

Evidence. 

Evidence, on contest of the clalm of baulîriipt's wife against his estate, 
held to show that a gift by her fatlier was to her alone, and not to her 
and her husband. 

[Ed. Note.^For other cases, see Husband and Wife, Cent. Dig. §§ 487- 
494; Dec. Dig. | 133.*] 

•For other cases see same topic & § numeer in Dec. & Am. Digs. 1907 to date, & Rep'r iBdexes 
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.& HtrSBAND AND WlFK (§ 144*) — USE OF SBPABATE PBOPBBTT— LULSILITY Of 

HUSBAND FOB InTEKEST. 

Uuder the rule obtainlng In lowa, a husband uslng, wlth Lis wife's per- 
mission, her separate estate, Is not chargeable wlth Interest, In the ab- 
sence of e^ress agreement or a course of deallng between them such as 
to raise an Implled agreement to pay Interest. 

[Ed. Note.— For other cases, see Husband and Wlfe, Cent Dlg. §§ 35, 
845-553 ; Dec. Dlg. § 144.*] 

4. Limitation of Actions (§ 145*)— New Promise — Note. 

Even though the clalm of a wife against her husband on aeeount ot 
her separate property, which she bas permltted hlm to use, be barred by 
limitations, hls subséquent exécution of a note to her therefor Is a re- 
vlval of It under Code lowa 1897, § 3456, declarlng a barred cause of 
action on contract to be rerived by a new promise in writing, slgned by 
the party to be chargea, to pay the debt. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent Dlg. §§ 
584-588,590-592; Dec. Dlg. | 145.*] 

5. Bankbuptcy (i 314*) — Claim of Wife — Lâches. 

The claim of bankrupt's wife against hls estate should not be dlsal- 
lowed for her alleged lâches in not sooner enforclng her demand against 
him. 

[Ed. Note.— For other cases, see Bankruptcy, Cent Dlg. §§ 469-473, 478. 
483-487,489,490; Dec. Dlg. § 314.*] 

Submitted on pétition of Johanna Remmerde, wife of the bankrupt, 
for review of an order of the Référée reducing the amount of her 
claim against the bankrupt estate ; and the pétition of the trustée and 
certain creditors of the bankrupt for review of the order allowing 
said claim in any amount. Order vacated, with directions. 

See, also, 206 Fed. 822. 

T. E. Diamond, of Sheldon, lowa, for petitioner. 

C. A. Babcock, of Sheldon, lowa, for trustée. 

G. A. Gibson, of Sheldon, lowa, for other creditors. 

REED, District Judge. John W. Remmerde, of Sheldon, O'Brien 
county, was adjudged bankrupt by this court October 7, 1912, upon 
his own pétition filed October 5th preceding. October 19th follow- 
irig, the petitioner, Johanna Remmerde, his wife, filed proof of a claim 
against his estate based upon his promissory note for $7,032, made 
to her April 13, 1912, and due on the 15th of said month, bearing 6 
per cent, interest. The trustée and certain of the creditors objected 
to the allowance of such claim in any sum upon the grounds, in sub- 
stance, that the note upon which it is based is without considération, 
and was made for the purpose of def rauding the creditors of the bank- 
rupt; or if there was any considération for the note such considéra- 
tion was barred by the statute of limitations before it was made, and 
the petitioner estopped by her lâches from now proving the claim. 

Upon the hearing the référée reduced the amount of the claim to 
i$2,000, and allowed it in that sum with interest from the date of al- 
Uowance as an unsecured claim against the estate. The petitioner, 
ÎMrs. Remmerde, complains of the order of the référée in reducing 

•For otli«r case» se* rume toplc « i ndubxb in Dec. t Xm. Dis». U07 ta data. & Rep'r Indczw 
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the amount of her claim to $2,000 ; and the trustée and other creditors 
complain of the order in allowing it in any sum whatever. 

The note is presumptively vahd, and the burden is upon the trus- 
tée and objecting creditors to establish their objections to its allow- 
ance. 

The proofs as to the considération of the note show without any 
dispute the following facts: Mrs. Remmerde is one of six children 
(four daughters and two sons) of Mr. G. H. Schoep, a well to do 
farmer of Sioux county in this state. She was married to the bank- 
rupt in March, 1899, and it seems was the last of the children to 
marry. About that time her father, Mr. Schoep, arranged to give 
each oî his six children $4,000 in lands and other property, and made 
to Mrs. Remmerde a contract (the terms of which are not definitely 
shown) for a quarter section of land in Sioux county, and gave ta 
each of his other children a like amount of property, or had given 
it to theni prior to such time. The quarter section so intended for 
Mrs. Remmerde had been rented to the bankrupt for that year (189S)), 
and its value including such rent was about $45 per acre. In Decem- 
ber, 1901, the father made a deed of the land to the bankrupt (in 
which the considération was stated as $7,200), who was to pay the 
father the différence between the $4,000 and the value of the land 
at $45 an acre, including the rent before mentioned. About the same 
time the bankrupt borrowed from an insurance company $3,200, which 
he secured by mortgage upon the land so deeded to him, in which mort- 
gage the petitioner joined, and paid the father what he was owing 
him for the land above the $4,000 that Mrs. Remmerde, by the gift 
of her father, had therein. Later the bankrupt sold the land, the peti- 
tioner joining in the deal, and invested the proceeds in other property, 
and such other property or what was left of the proceeds thereof he 
owned at the time of his bankruptcy. On August 1, 1899, the chil- 
dren of Mr. Schoep signed and delivered to him a writing that reads 
in this way: 

"We tlie nndersigned liereby agrée to pay on deiiuuid to G. H. Schoep or his 
wife Mrs. G. H. Schoep the sum of oiie hundred dollars ($100.00) payable au- 
nually wheiiever so desh-ed by said party or parties ; as an animal rental for 
a ($4,000) tour thonsaiid dollars gift given to each of the signing parties out 
of love and affection. 
"Signed this tirst day of August, 1899. ^- !■'• Schoep. 

"N. Wassenaar. 

".Tohn G. Schoep. 

"J. W. Eenmierde. 

".TohiHina Remmerde. 

"B. Rozenboom. 

"E. Franken." 

P. L. Schoep and John G. Schoep whose names are signed to the 
papers are sons of G. H. Schoep, the father of Mrs. Remmerde. N. 
Wassenaar, J. W. Remmerde, the bankrupt, B. Rozenboom, and E. 
Franken are sons-in-law, and Johanna Remmerde is the petitioner. 
Who prepared or wrote this paper does not appear. Mr. Schoep (the 
father) thought it was written by his son-in-law N. Wassenaar, but 
Mr. Wassenaar says he did not write it, but knew of it and signed 
it. Mr. Schoep, the father, is a Hollander, and understands and 
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speaks the English language with difficulty. He testified before the 
référée in this case through an interpréter, and at the time of so tes- 
tifying was 74 years old. The petitioner, Mrs. Remmerde, is about 
43 years old, was born in Holland, came to this country when 11 years 
old, attended the English schools but little thereafter, and speaks and 
understands the English language with difficulty, though she testified 
without the aid of an interpréter. 

At the time the father of Mrs. Remmerde deeded the land to her 
husband, there was no written promise or agreement that the latter 
should pay to her the $4,000 so given to her by the father; but she 
•and the bankrupt both testify that he promised verbally to pay the 
same to her whenever she wanted it ; and he bas had the use of such 
$4,000 ever since. They also say that she asked him a number of 
times to repay the amount to her, but it was never convenient for him 
to do so, and that he has never paid the same or any part thereof to 
her. In April, 1912, after the bankrupt had become somewhat em- 
barrassed financially, she insisted that he give her security for the 
$4,000. They then went to an attorney, and the note of $7,032, which 
is the basis of the petitioner's claim, was made by the bankrupt to her 
as the amount of said $4,000, with interest thereon at 6 per cent, per 
annum to that time. A chattel mortgage was made on his stock of 
furniture (he was then, and at the time of his bankruptcy, engaged 
in the furniture business) to secure the same, which was placed of rec- 
ord. This caused the bankrupt's other creditors (so he says) "to 
jump him," and he induced his wife to discharge the mortgage of rec- 
ord ; but she retained the note, and upon his bankruptcy presented it as 
an unsecured claim against his estate. Mrs. Remmerde is ignorant of 
business afifairs, and relied wholly upon her husband to protect her 
against loss of the amount given to her by her father. The foregoing 
is a brief summary of the ultimate facts established by the testimony. 

[1] It is the contention of the trustée and objecting creditors that, 
if the $4,000 claimed by Mrs. Remmerde was a gift of her father to 
her of that amount, she, by allowing her husband to take the title to 
the land in his own name and use and dispose of the same, thereby 
gave the $4,000 to him, and that she is now estopped from claiming 
that the bankrupt owes her this amount. There is no évidence in the 
record of any gift by Mrs. Remmerde to the bankrupt of the $4,000 
which the proof s show beyond dispute the father gave to her ; and 
her permission that her husband should take the title to the land and 
use and dispose of the same, and invest the proceeds in other prop- 
erty, is entirely consistent with her claim that the bankrupt promised 
to repay her the $4,000 whenever she wanted it. To constitute a valid 
gift of property to another there must be a clear and unequivocal in- 
tention upon the part of the donor to forever part with his title to 
the property, accompanied by some act upon his part that vests the 
title in the donee. Snavely\. Henerson (C. C. A.) 204 Fed. 978. 
There is an entire absence of any évidence of such an intention upon 
the part of Mrs. Remmerde to divest herself of the title and right to 
the $4,000 so given to her by her father. On the contrary, she testi- 
fied positively that she did not give the $4,000 to her husband, but 
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left it with him in the land upon his promise to repay it to her vvhen- 
ever she wanted it. The husband says the same. 
Section 3153 of the Code of lowa (1897) provides: 

"A marrled woman may own in her own right real aud persoual property, 
acqulred by descent, gift or purchase, and manage, sell and convey the same, 
and dispose thereof by wlll, to the same extent and in the same manner the 
husband can property belonging to him." 

In the absence of an agreement of the bankrupt to repay to the 
wife this $4,000, the presumption would be that when he received 
the separate property of his wife, witli or without her consent, 
he niiust be deemed to hold it for her benefit, in the absence of 
direct évidence that she intended it as a gift to him. Stiekney v. 
Stickney, 131 U. S. 227, 9 Sup. Ct. 677, 33 L. Ed. 136. In that case 
the husband had received possession of the property of his wife, real 
and Personal, coming to her from her father's estate, which he had 
used and invested in his own name. It was contended that in per- 
mitting him to do so she intended a gift to him. Mr. Justice Field, 
speaking for the court of such contention, said: 

"Any presumption of that kind, if it would otherwise arise in the case. 
was entirely rehutted by her repeated and express directions to invest the 
moneys for her benefit in her own name. But we are of opinion that, in 
tbe absence of her testlniony, there would be no presumption, since the pas- 
sage of the Married Woman's Act, that she intended to give to lier husband 
the moneys she placed in his hands, any more thau a gift would be inferred 
from a third person who In lilie manner deposited mouey with him. If thert! 
be no proof of indebtedness to tlie party receiving tlie moneys, the presump- 
tion would naturally be that they were placed with him to be held subject to 
the order of the otlier party, or to be invested for the latter's benefit. We 
think that whenever a liusband acquires possession of the separate property 
of his wife, whetlier with or without lier consent, he must be deemed to hold 
it in trust for her benefit, in the absence of any direct évidence that she in- 
tended to make a gift of it to him." 

Quoting approvingly from Grabill v. Moyer, 45 Pa. 530, 533, he 
continues : 

"After it lias been shown, as it was in this case, that the property accrued 
to the wife by descent froni lier father's and brother's estâtes, the presumi)- 
tion necessarlly ig that it contlnued hers. In suoh a case, it lies upon oiio 
who asserts it to be the property of the husband to prove a transmission of 
the title, either by gift or contract for value, for the law does not transmit 
it without the act of the parties. If mère possession were sufficieut évidence 
of a gift, the act of 1848 would be useless to the wife. Xotliing is more easy 
than for the husband to obtain possession, eveti against the cousent of the 
wife. And where lie obtains it with her consent, it can be at uiost but slight 
évidence of a gift." 

See, also, Garner v. Second National Bank, 151 U. S. 420-423, 14 
Sup. Ct. 390, 38 L. Ed. 218: Clark, Assignée, v. Hezekiah (D. C.) 24 
Fed. 663; In re Neiman (D. C.) 109 Fed. 113; In re Carpenter (D. 
C.) 179 Fed. 743, 744; Eogan v. Hall, 19 lowa, 491-493; Meyer v. 
Houck, 85 lowa, 319, 52 N. W. 235; City Bank v. Wright, 68 lowa, 
132, 26 N. W. 35 ; Pavne v. Wilson, 76 lowa, 377, 41 N. W. 45 ; 
Roberts v. Brothers, 119 lowa, 309, 93 N. W. 289. 

In the absence of an express agreement, therefore, on the part of 
Mr. Remmerde, that he would repay to Mrs. Remmerde the $4,000 
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received by him from her father, he will, in those jurisdictions where 
the common-law rule as to the right of the husband to the separate 
property of the wife is abrogated, as it is in lowa, be required to 
do so. 

[2] It is also the contention of the trustée and objecting creditors 
that the $4,000 claimed by Mrs. Remmerde as having been received 
from her father was the joint gift of her father to her and her hus- 
band; that such is the eflfect of the writing of August 1, 1899; and 
that she is therefore only entitled at best to prove her claiin for one- 
half the $4,000 against the bankrupt estate. This is the view taken 
by the référée of the matter, for in his certificate he says : 

"Upon the évidence submitted upon this claini, and upon hearing counsel 
thereon, I iind that an interest in real estate and furniture amounting to ap- 
proximately four thousand dollars ($4,000.00) was given jolntly to Johanna 
Remmerde, claimant herein, and her husband, John W. Remmerde, bankrupt 
herein, by way of a crédit upon the purchase price of a quarter section of 
land in Sioux county, lowa (describing it) ; in considération of which crédit 
bankrupt and wife beeame obligated to pay interest iu the sum of $100.00 
per annum on demand to G. H. Schoep or Mrs. G. H. Schoep, the parents of 
claimant herein, In August, 1899. 

"I further flnd that there was no agreement between claimant and bank- 
rupt that the husband (bankrupt herein) should pay the wife (claimant herein) 
interest for the use of her share of the property given them by claimant's 
father, or that the facts and circumstances of the case warrant an implica- 
tion of an agreement to pay interest." 

The fînding of the référée that the gift by the father of Mrs. Rem- 
merde was a joint one to her and her husband is entirely without sup- 
port in the évidence. 

Mr. Schoep, the father of Mrs. Remmerde, testified as foUows: 

Q. I will ask you as to whether you ever turned over any property, auy 
money, or anything of value, to your daughter, Mrs. Johanna Remmerde? 
A. Yes. 

Q. And about when was that as best as you can recoUect? A. I thiuk it 
is like the paper says there (referring to the writing of August 1, 1800) at 
the same time. 

Q. I will ask you how much that was that you turned over to your daugh- 
ter, at that time? A. $4,000. 

Q. I will ask you to tell the court how and in what manner you turned 
over this $4,000 to your daughter? A. In land, houses, and furniture. 

Q. Now, was this $4,000 given by you to your daughter, you say in land 
transferred whereln you transferred land by you to her? A. It was a land 
contract. 

Q. When the contract ripened Into a deed, to whom was the deed made out 
to for this partlcular land, to Mr. Remmerde, or to Mrs. Remmerde? A. I 
don't remember. 

Q. If the deed shows that the land was conveyed to J. W. Remmerde, then 
you would say that the récitals in the deed are correct? A. I believe It wa.s, 
I can't remember very much about it. I know the contract for the land 
was made out in my daughter's name. • ♦ * 

Q. And I will ask you whether you gave this $4,000 to Mrs. Remmerde be- 
cause she was your daughter? A. Of course, I shouldn't hâve given it to 
Remmerde. 

Q. Do you mean by Remmerde, Mr. Remmerde or Mrs. R«mmerde, when 
y«u say 'to Remmerde'? A. Not to Mr. Remmerde, but to Mrs. Remmerde. 

Q. What did you give — did you give it to her as a sort of a marriage por- 
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tion, or a sort of a dower? A. No, I gave it to ail my cMldren, not as a 
inarriage portion, bnt I gave it to ail my cliildren. * * • 

Q. Did you give Mr. Kemnierde $4,000 too, or just to your daugliter? A. 
To my daugliter. * * * 

Q. Explain to the court how It happens that Mr. Kemmerde signed this 
paper, as well as Jolianna Eeiumerde, your daughter. A. The reason wliy is 
because they were just about a year married, and I seen that he was not a 
very good financier, or ratlier a spendthrift, aud for that reason I had them 
both sign that paper. 

Q. Now, wbat was the object of J. W. Remmerde signing that paper, why 
dld he slgn that paporV What was he to be boiind to by his signing it? A. 
The reason was so that he woilld be obligated to ine to pay the $100 in case 
1 dcmauded it. * * * 

N. Wassenaar testified : 

Q. Are you a niarrled man? A. Yes. 

Q. What relation is your wife to G. H. Schoep? A. His daughter. 

Q. liow long hâve you beeu married? A. Goiug ou 17 years. 

Q. llave you ever seen this document before? (The writlug of August 1, 
1899, shown the witness.) A. Yes. 

Q. About how long ago dld you first see it? A. About the time of its date, 
I thiuk that is right. * » * 

Q. I will ask you how it happened — relate the entire transaction to the 
court, * * * how it happened that you signed your name to that docu- 
ment, and for wbat purposeV A. Well, the old gentleman was dividing an 
equal aniount amoug bis cliildren, that he was Intouding to glve his childreu 
each an ecpial division of some of his property, and in case that he should 
ever need support from outside of what he had owned, that we vvas to give 
hlm $100 a year, that was the understauding, so tliat in case he should never 
hâve to suffer, or never hâve to go back. 

Q. You said he was to give his children an equal division of certain por- 
tion of his property; how much was he to give each of tlie children? A. 
$4,000. 

Q. As a matter of fact, do you know of your personal knowledge that he 
dld give this much property, of your Personal knowledge? A. My wlfe — that 
is the only one I bave Personal knowledge of. But the others, of course, I 
understand that he dld give it. I do not say that he handed it over to them. 

Q. Dld he give you yourself $4,000, or to your wife, or both or each of 
you? A. He gave it to my wife; so far as that is concerned, we started in 
business with it. 

Q. Hâve you any knowledge of G. H. Schoep ever giving any $4,000 or 
other property to his daughter Johanna Kemmerde? A. Well, as far as I am 
personally concerned, as I hâve said before, I hâve not seen the money, but 
there is no question but what thèy ail received an equal amount, and Mrs. 
Remmerde as well. The equal amount was $4,000. 

Q. Dld you and Mr. Schoep ever hâve any conversation on this matter of 
him giving his daughters $4,000? A. Yes, more than once — talked of it dif- 
férent finies. 

Q. Did you ever hâve a conversation of like kind with Mr. J. W. Rem- 
merde, the husband of Johanna? A. Yes. 

Q. What did Mr. Remmerde say to you in those conversations? A. Oh, 
we talked at différent finies, you know, and espeelally in the last few years 
when his finances didn't seem to work as good as they did, and I talked 
with him in regard to his finances, and he made the statenient,_ more than 
once, that he could pay Johanna lier money any time she wantéd it — there 
vvas plenty for it. 

Q. Was anything ever said at any time about interest on this money, dur- 
ing the conversations that you hâve had, that you can remember of ? A. Well, 
I wOuldu't say that ; no. 

Q. Was ever during any of those conversations anything said that he was 
to pay interest? A, No. 
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Cross-Examination. 

By Mr. Babcock: 

Q. Mr. Wassenaar, you wlU notice that this paper reads that $100 îs to 
be given "as an annual rental for $4,000.00 gift to each of the signlng par- 
ties out of love aud affection." And now the signing parties are P. L. Schoep, 
yourself, Jolm G. Sclioep, J. W. Eeniinerde, Jolianna Reninierde, B. Rozen- 
boom, and E. Franken. The contract says that the gift was to them. What 
do you say as to that question? A. Well, that might — I don't think that the 
contract was exactly adhered to at the tiine so precisely — the contract was 
slgned in good falth with the old gentleman. 

Q. I suppose when you signed it was explained to you that this iflOO, as — 
or didn't you read it carefully? A. Why we were perfectly willing to do 
that, in good faitli. As I understand, when it cornes right down to the let- 
ter, it probably ought to be a little différent ; of course, that paper was 
not drawn by an attorney and signed, or presented by an attorney. 

Q. How was tbis money paid to your wifeV A. We got an interest In a 
store, a général store, to the extent of $4,000, less the furniture which was 
given to us at tlie time of our uiarriage. That is, the furniture was counted 
out as a part of the $4,000. 

Q. And except as to the amount of the payment of the $4,000 to your wife, 
you personally know nothing as to how or wheu the others got it? A. That 
I saw the tranwiction handed over, no. 

Q. Did you get the $4,000 you spoke of before this paper was signed, or 
afterwards? A. Jt might hâve been a little before; it might be about the 
same time ; I wouldn't say definitely, because we were invoiciug at that tiine. 

Q. So you don't kiiow why Kennnerde signed the paper, and the husband of 
none of the otlier girls signed itî A. Yes, I think I do. 

Q. No, I don't mean that, just strike that, I nieant that partly aud partly 
this: Johanna Kennnerde is the only one of the girls that signed this paper — 
only one of the children of the girls that signed the paper? A. Yes. 

Q. If this $4,000 was given to the children, and the children only, do you 
know why the other children who weren't girls didn't sign the i)aper? A. As 
I stated b.efore, Mr. G. H. Schoep was satistied with our signatures on that 
paper, and didn't require the signature of the girls. 

By Mr. Diamond : 

Q. You say the only person that signed as husband and wife was Mr. Rem- 
merde and Mrs. Remmerde; explain how it happened that in that case it 
was both the cliild and the husband that signed the paper, and that was not 
true iu any other case. A. Why he said to me for the reason that Mr. G. 
H. Schoep was not satisfled with his signature at ail, and I remember of his 
saying definitely, as far as that is coucerned, that lie wouldn't give it to 
Will— J. W. Remmerde. 

Q. He wouldn't give what? A. He wouldn't give that $4,000 to J. W., but 
would give it to her. 

Q. Aud no doubt, to be sure of the $100, he wasn't satisfled with J. W. 
Remmerde's signature alone, but also wanted his own child to sign it? A. I 
think that was it. 

Q. A while ago you said, when Mr. Babcock was exaniining you, that the 
contract was not belng precisely adhered to. Explain to the court exactly 
what you mean. A. Well, that we didn't exactly understand the contract 
probably, when we signed, that it would be just exactly the way who were 
to reçoive, who were the ones that received that money. 

Q. What was the actual fact? Who did receive the money? A. Why, the 
children themselves, not the sons-in-law, or the daughters-in-lavv." 

There can be no doubt under ail the testimony that it was to Mrs. 
Remmerde alone that the father gave the $4,(XX); an amount only 
equal to that which he gave to each of his other sons and daughters. 
Nor is the writing of August 1, 1899, inconsistent with this view of 
the testimony. That writing does not recite a présent gift of $4,000 
to each of the signing parties, but only that the father, Mr. Schoep, 
206 F.— 53 
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lias given to each of them $4,000 out of love and affection, and for 
which they agrée to pay to him or his wife annually $100. Literally 
the writing speaks of a gift of $4,000 to each of the signing parties, 
and that they jointly are to pay $100 to the father or his wife on 
demand. So construed it would appear that Mr. Remmerde as well 
as his wife had been given $4,000, and that the signers together were 
to pay only $100 to the old people. Obviously the writing does not 
accurately express to whom the father had given $4,000, nor what 
each was to pay to him or his wife. The reason that Mrs. Remmerde 
signed the paper may be, as Mr. Wassenaar says, that the father was 
not satisfied with the signature alone of the bankrupt, and wanted 
the signature of his daughter to the payment of the $100 she and her 
husband were to pay ; or it may be that inasmuch as the bankrupt was 
to pay for the land $3,200 above the $4,000, that he gave to his daugh- 
ter, had something to do with the signature of both Mrs. Remmerde 
and her husband. However this may be, there is no dispute under the 
testimony that Mrs. Remmerde by the gift of her father received an 
interest equal to $4,000 in the land deeded to the bankrupt. 

The conclusion therefore is that the référée erred in finding that the 
gift was one of $4,000 by the father to Mrs. Remmerde and her hus- 
band jointly. 

[3] As to the obligation of the husband to pay interest for the use 
of the wife's money or property, the équitable rule, which obtains in 
lowa, is thus stated in Logan v. Hall, 19 lowa, 491, 500: 

" 'Whenever the wife has a separate estate (including money) which she 
permits her husband to use, and there be no stipulation that interest shall 
be pald by him for the use of it, the law will présume, in the absence of auy 
circunistanees showing a contrary intention or uuderstanding, that the hus- 
band should not account for or pay interest on the funds; but if, from the 
mode of dealing, there be any circumstances from which it may reasonably 
be inferred that the intention of the parties was to charge interest, then the 
husband Is rightfully and properly chargeable therewith,' as where he bor- 
rowed his wife's moneys and lent them to a mercantile firm of which he was 
a member." 

The testimony fails to show an express agreement or promise upon 
the part of the bankrupt to pay interest upon this $4,000 to his wife 
prior to the making of the note of April 12th to her therefor. It is 
true that Mrs. Remmerde says in substance that she was to hâve in- 
terest on the $4,000 from her husband, and he says substantially the 
same. But thèse are rather the statements of their conclusions re- 
spectively of what she was to receive, rather than of an express agree- 
ment or promis.e by the bankrupt to pay interest for the use of the 
money. The référée found as a f act that there was no such agreement 
prior to the making of the note, and that the course of dealing be- 
tween Mrs. Remmerde and the bankrupt was not such as to raise an 
implied agreement to pay interest, and that none should therefore 
be allowed. The évidence is not such as to warrant interfering with 
this finding ; in f act, it has some support in the testimony of Mr. Was- 
senaar. Interest should not, therefore, be allowed upon the claim 
prior to the note of April 12, 1912. To do so would be inéquitable to 
the other creditors. 
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[4, 5] The objecting creditors further contend that the daim oî 
Mrs. Remmerde was barred by the statute of hmitations, and by her 
lâches, before the note was made. This contention cannot be upheld. 
The Code of lowa (1897) § 3456, provides: 

"Causes o£ action founded on contract (barred by section 3457) are revived 
by an admission in writing, signed by the party to be charged, that the debt 
is unpaid, or by a like new promise to pay the same." 

Conceding without deciding that the claim of Mrs. Remmerde was 
barred by the statute of Hmitations prior to the making of the note, 
that note was a revival of the debt. As to the lâches of Mrs. Rem- 
merde in not sooner enforcing her demands against her husband and 
in permitting him to use the money as he did, it is sufficient to say 
that it is commonly known that husband and wife do not ordinarily 
deal with each other as strangers do. See City Bank v. Wright, 68 
lowa, 132, 26 N. W. 35; and Robert v. Brothers, 119 lowa, 309, 93 
N. W. 289, above. The claim should not therefore be disallowed be- 
cause of the alleged lâches of Mrs. Remmerde. 

The order of the référée reducing the amount of Mrs. Remmerde's 
claim to $2,000 is set aside and vacated, and the matter referred back 
to him with directions to allow such claim in the sum of $4,000, with 
6 per cent, interest thereon from the date of the note, viz., April 12, 
1912, to the filing of the pétition in bankruptcy. The trustée and ob- 
jecting creditors will pay the costs incurred in the matter of this claim. 

It is ordered accordingly. 



In re FALKKNBKEG et al. 

(District Court, D. New Mexico. June 13, 1013.) 

No. 113. 

1. Banketjptcy (§ 484*) — Receivers — Fées. 

Under Bankr. Act July 1, 1898, c. 541, § 48, 30 Stat. 557 (V. S. Comp. 
St. 1901, p. 3439), as amended by Act June 25. 1910, c. 412, § 9, 36 Stat. 840 
(U. S. Comp. St. Supp. 1911, p. 1501), authorizlng double commissions to 
a bankrupt's recelver vvliere he continues to conduct the bankrupt's busi- 
ness as authorlzed by section 2 (5), where a recelver eontinued the bank- 
rupt's business and collected and turned over to himseif as trustée $1,- 
739.92, together with certain stock, fixtures, and uncoUected book ac- 
counts, he was only entitled to an allowance for his services of $148.56 on 
the settlement of his accounts as reeeiver, since any fées accrulng by 
reason of the administration of the stock, flxtures, and uncollected ac- 
counts turned over to the trustée could not be allowed uutil the trustée 
had reallzed on the property, when a further allowance mlght be made 
pursuant to a supplemental account. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 895, 896; 
Dec. Dlg. i 484.*] 

2. Bankruptcy (§ 484*) — Keceivers — Fées — Allowance — Notice to Cbedi- 

TORS. 

An allowance of fées to a recelver in bankruptcy cannot be made un- 
til notice of the application therefor, speclfying the amount asked, has 

•V"or other cases see same topio & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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been given to creditors in the manner prescribcd by Baukr. Act July 1, 
1898, c. 541, § 58, 30 Stat. 561 (U. S- Comp. St. Supp. 1901, p. 3444). 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 895, 89C; 
Dec. Dig. § 484.*] 

3. Bankruptcy (S 482*) — Receivbrs — Attorneys — Fées. 

The number of attorneys employed by a bankrui)t's reeeiver Is not an 
élément to be considered in allowing fées, but tlie allowance should be 
niade as thougli but one attorney had been emplo.ved. 

[Ed. Note.— For otlier cases, see Bankruptcy, Cent. Dig. §§ 874-876, 897 ; 
Dec. Dig. § 482.*] 

4. Bankruptcy (§ 482*) — Receivers — Attokneys — Compensation. 

Where attorneys for a bankrupt's reeeiver were also attorneys for the 
moving creditors and for the trustée, they were not entitled to charge the 
reeeiver for services performed in obtaining liis appointment, or for other 
matters prellminary thereto, wliich services were rendered, not to the 
reeeiver, but in the interest ot the moving creditors, but only for serv- 
ices rendered to the reeeiver as such. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 874-876, S97 ; 
Dec. Dig. § 482.*] 

In the matter of Arthur F. Falkenberg and Sam S. Bacharach, part- 
ners doing business as The Emporium. On application by reeeiver in 
bankruptcy for the allowance of receiver's and attorney's fées on final 
report. Granted in part. 

H. L. Boon, of Tucumcari, N. M., for référée. 
Harry H. McElroy, of Tucumcari, N. M., for reeeiver. 

POPE, District Judge. The final report of the reeeiver herein has 
been presented to the court for its approval. The report has hereto- 
fore been approved by the référée, but subject to approval of this court. 
There is a supplemental report of the référée, which is also for con- 
sidération in connection with the original report. The qvtestion in- 
volved turns principally upon the propriety of the claim for fées by 
the reeeiver, both on bis own account and on account of the amount 
allowed attorneys who bave assisted him. The fee claimed by the re- 
eeiver for himself is $200, and for his attorneys $150. 

Before considering thèse, however, one or two matters of détail 
connected with the reports are to be noticed. The first part of the 
original report of the reeeiver shows that he received in cash as such 
reeeiver, and prior to the appointment of a trustée, the .sum of $1,- 
739.92. The latter part of his report shows "total ehargeables" of $1,- 
713.92, a différence of $26, perhaps due to a clérical oversight in one 
statement or the other. This should be corrected before the report is 
finally approved by the référée. The supplemental report states that 
the reeeiver turned over to the trustée certain stock, iîxtures, and un- 
collected book accounts, but fails to state that the balance of cash in 
the hands of the reeeiver was turned over to the trustée. This should 
likewise be corrected before any final approval of the report is made 
by the trustée, in order that there may be a showing by the reeeiver of 
the payment of this amount to the trustée. 

[1] Coming to the fee claimed by the reeeiver of $200, the Bank- 

•For other cases see same topic & § number in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexe» 
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ruptcy Act, as amended by the act of 1910, provides in its section 2 
^^5) that courts of bankruptcy may — 

"antliorize the business of haiikrupts to be conducted for llmlted perlods by 
reeeivers, * * * aud allow svich officers additional compensation for siich 
services, as provided in section 48 of tliis act." 

Section 48, as amended by the act of 1910, allows as compensation 
to receivers a maximum — 

■'npon tlie moneys disbursed or turned over to any person, * * • and 
also upon the nK)neys tiu'ned over by theni or afterwards realized by tiie 
trustées froiri property turned over in kind by theni to the trustée, * * * 
not to exceed six per cent, on the first flve hundred dollars or less, four 
per cent, on moneys in excess of flve hundred dollars and less than flfteen 
hundred dollars, two per cent, on moneys in excess of flfteen hundred and 
less than ten thonsand dollars, and one per cent, on moneys in excess of ten 
thousand dollars." 

There is also a provision in section 48 of the Bankruptcy Act, as 
amended by the act of 1910, that where the business is conducted by 
the receivers, as provided in clause 5 of section 2 of the Bankrutpcy 
Act, above quoted, the court may allow such officers as much as dou- 
ble commissions upon the basis above indicated. The purpose of the 
amendment of 1910 is disclosed by the report of the Senate committee 
on judiciary of the Sixty-First Congress set forth as a footnote on 
page 46 of Collier on Bankruptcy (9th Ed.). It follows from this pro- 
vision of law that as much as 12 per cent, on the first $500 or less, and 
8 per cent, on moneys in excess of $500 and less than $1,300, may be 
allowed receivers who carry on the business. Comparing the rule pre- 
scribed by statute with the amount claimed and allowed by the référée, 
the latter is found excessive, even upon the maximum basis. Twelve 
per cent, on the first $500 is $60 ; 8 per cent, on the next $1,000 is $80. 
The amount above $1,500, as is above pointed out, is divergently stated 
in the report to be $239.92 and $213.92. The indications from the re- 
port are that the latter amount is correct. Four per cent, on this is 
$8.56, thus making a total of $148.56 as the amount coming to the re- 
ceiver upon an allowance of the maximum permitted by law, so far as 
the estate has been administered up to this time. It is true that there 
may be a further amount coming to the receiver, based upon what, 
following his administration, may be "realized by the trustée from 
property turned over in kind by him to the trustée" ; but this amount 
does not appear from the reports, and there is no basis for stating it. 
This latter must therefore, if allowed at ail, be covered by a supple- 
mental account after the trustée shall hâve realized upon the proper- 
ty turned over to him in kind. 

[2] Considering the fact that the receiver is also trustée, and that 
he will be thus entitled to compensation as trustée, I am of opinion 
that the above sum of $148.56 is sufficient as his compensation up to 
the date of the transfer to the trustée. Even this amount, however, 
cannot be allowed upon the présent report, for the reason that the pro- 
visions of the act of 1910 bave not been complied with as to giving no- 
tice to creditors. That act provides that in settling the compensation 
of receivers — 
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"before the allowance of compensation notice of application therefor, specify- 
ing the amcunt asTced, shall be given to creditors in the manner indicated in 
section 58 of this act." 

The only notice given creditors in this matter is that the receiver's 
report would be for approval by the référée upon a named date. In 
the notice given creditors there was no spécification of the amount 
asked by the receiver. The notice, therefore, is insufficient, and before 
compensation may be allowed the receiver a new notice will hâve to be 
given. 

[3] As to the amount claimed for the attorneys of $150, the court 
is of opinion that $100 is sufficient. Allowances in bankruptcy are 
made sparingly and with great caution. In re Duran Mercantile Co. 
(D. C.) 199 Fed. 961. The Bankruptcy Act does not contemplate that 
the number of attorneys employed shall enter into the allowance of 
attorney's f ee, but that allowances shall be made as though one attor- 
ney was employed. 

[4] It is also to be borne in mind that the attorneys for the receiver 
were also attorneys for the moving creditors and are attorneys for the 
trustée. In each of thèse latter capacities there wiil doubtless be a 
claim for compensation. The aggregate of thèse upon the basis herein 
claimed for the receiver would be much more than the estate should 
be called upon to pay. In addition, inuch of the service herein claimed 
against the receiver was rendered, not to him, but to the moving cred- 
itors. As pointed out in Re Oppenheimer (D. C.) 146 Fed. 140, serv- 
ices performed in obtaining the receiver's appointment, or other mat- 
ters purely preliminary to such appointment, were rendered, not to the 
receiver, but in the interest of the moving creditors ; and this is a mat- 
ter for settlement as against the estate in the hands of the trustée, when 
the question of an allowance to the moving creditors is sought under 
section 62 of the Bankruptcy Act. The attorney's f ee for services ren- 
dered the receiver is accordingly reduced to $100. 

The papers in the cause will be returned to the référée for further 
proceedings in accordance with this opinion. 



UNITED STATES v. GREAT NORTHERN RY. CO. 
(District Court, D. Idalio, N. D. July 9, 1913.) 

No. 442. 

Masteb and Servant (§ 17*) — Houbs of Service Act — CoKSTRUcrioN. 

A fireman ou a locomotive engaged in hauliug trains on an Interstate 
railroad is an employé "actually engaged in or connected with the move- 
ment of" such trains, and withln the provisions of Ilours of Service Act 
Mareh 4, 1907, c. 29;i9, § 2, 34 Stat. 1416 (U. S. Comp, St. Supp. 1911, p. 
1321), and to requlre him to remaiu on duty for a longer period than 
16 consécutive houvs is a violation of the statute, ulthough such duty for 
a part of the tinie lias uo connection with the runnlng of trains, and 
regardless of whether such other work précèdes or follows his service as 
Ureman. 

[Ed. Note.- — For otlier cases, see Master and Servant, Cent. Dig. § 16; 
Dec. Dig. § 17.*J 

♦ïor other cases see same topic & S numbee in Dec. & Am. Dlgs, 1907 to date, & Rep'r Indexes 
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Action by the United States against the Great Northern Railway 
Company. Judgment for plaintiff. 

C. H. Lingenfelter, U. S. Atty., of Boise, Idaho. 
Chas. S. Albert, of Spokane, Wash., Herman H. Taylor, of Sand- 
point, Idaho, and Thos. Balmer, of Seattle, Wash., for défendant. 

DIETRICH, District Judge. The action is brought to recover the 
penalty prescribed in what is popularly known as the "Hours of Serv- 
ice Act" (Act March 4, 1907, c. 2939, 34 Stat. 1415 [U. S. Comp. St. 
Supp. 1911, p. 1321]). The act is entitled "An act to promote the 
safety of employés and travelers upon railroads by limiting the hours 
of service of employés thereon." The term "employés" is therein 
defined as meaning "persons actually engaged in or connected wi-th the 
movement of any train" ; and common carriers are thereby prohibited 
from requiring or permitting any employé to remain on duty for a 
longer period than 16 consécutive hours. The government charges 
that in the year 1912 the défendant permitted one of its locomotive 
firemen, Ed. Burgen, to remain on duty continuously from 6 o'clock 
a. m. of July lOth to 6 o'clock a. m. of July llth, upon a train running 
from Hillyard, in the state of Washington, to La Clede, in the state 
of Idaho. 

From the written stipulation of facts upon which the cause has 
been submitted, it appears that the défendant is a common carrier en- 
gaged in interstate commerce by railroad in and through the states of 
Washington, Idaho, and Montana. Upon July 10, 1912, it directed 
Burgen, one of its locomotive firemen, to fire its locomotive engine 
which was to pull, and did pull, a freight train carrying commodities 
moving in interstate commerce, from Hillyard to La Clede, over what 
is known as the Spokane division of the defendant's railway System. 
He began firing and the train left the station of Hillyard at 6 o'clock 
a. m. on July lOth, and he continued to discharge his duties as fireman 
while the train was moving to La Clede, at which point it arrived at 
9:59 o'clock p. m. of the same day, a period of 15 hours and 59 min- 
utes. Upon the arrivai of the train at La Clede it was run into the 
siding or side track leading out of and into the main Une of the de- 
fendant's main track, and thereupon it occupied only the side track, 
leaving the main line clear for the unobstructed movement of trains ap- 
proaching and passing through La Clede station. The switches at each 
end of the side track were thereupon locked, and thereafter remained 
locked in such position that the train could not leave the side track, 
and no other train could pass from the main line to and upon the side 
track. The brakes were set so that neither the train nor the engine 
could move without first releasing the brakes. After the train was 
thus "tied up," as the process is called, at 10:30 o'clock p. m. on July 
lOth, it remained stationary on the siding, and no member of its 
crew, including Burgen, received or was obliged or permitted to re- 
ceive any order with référence to the future movement of the train or 
engine. Burgen, however, was permitted and required to remain upon 
the engine continuously thereafter, until 6 o'clock the next morning, 
during which time he was on duty as an engine watchman, charged 
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with the performance of no other duty or work than tliat of engine 
watchman. Thèse duties consisted of watching the quantity of water 
in the boiler of the engine and in replenishing the same so that the 
engine would always hâve an adéquate supply of water whereby 
steam could be efficiently and promptly generated, so that vvhen the 
engine was again to be moved it could he moved under its own steam, 
and without the delay incident to waiting until steam could be gener- 
ated afresh, and in watching the fire in the fire box, and replenishing 
the same with fuel, so that there would always be a sufficient fire to 
generate steam. At 6 o'clock in the morning of July llth Burgen was 
relieved by another fireman, and thereupon he retired to the train for 
rest, and did not again go on duty or perform duties of any kind until 
after he had five days of rest. 

From this abstract of the facts, as stipulated, it appears that Burgen 
was actually engaged as fireman a little less than 16 hours, but as 
fireman and engine watchman he was on duty continuously for 24 
hours, and the question for détermination there'f ore is whether, under 
the circumstances, bis service as engine watchman brings the case 
within the statute. Conceding, as urged, but not deciding, that Burg- 
en's service as engine watchman was not directly or indirectly con- 
nected with the movement of the train, he was jîrimarily a locomotive 
fireman, and, as such, an "employé," as defined by the act, and was 
therefore subject to its opération. The défendant takes the position 
that by temporarily turning aside from bis regular duty the employé 
becomes, and for the time being remains, exempt; but to this view I 
am unable to assent. While the statute is susceptible to such a con- 
struction, its prohibition is not, in terms at least, limited to service 
having to do directly or indirectly with the movement of trains. The 
language of the second section is : 

"It shall be unlawful * * * to permit any employé subject to this act 
to be or remain on duty for a longer period than 16 consécutive hours." 

There is hère no express limitation of the opération of the act to a 
spécifie duty or class of duties ; the limitation is rather to a class of 
employés, namelv, those "actually engaged in or connected with the 
movement" of trains. The act must therefore be construed, and being 
remédiai in its nature i^ must receive such construction as will give 
to its gênerai purpose reasonable effect. United States v. Kansas City 
S. Ry. Co. (D. C.) 189 Fed. 471 ; United States v. Missouri Pacific 
Ry. Ôo., 206 Fed. 847 (decided by District Court for District of Kan- 
sas March 22, 1913). 

Now the defendant's position is that the time Burgen was engaged 
in watching the engine is not to be counted, because, during such 
period, he was performing a duty having no connection with the move- 
ment of any train. Plainly in that view the test, and the only test, 
is the relation of the spécifie service to the movement of trains. Log- 
ically, therefore, it is wholly immaterial whether the service as watch- 
man follows or précèdes the service as fireman, or intervenes. It has 
no more connection with the movement of trains in the one case than 
in the other, and if want of such connection opérâtes to exclude it 
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from considération it is to be excluded the same in one case as in an- 
other. But clearly the purpose of the act could in part be very easily 
frustrated if an employé could be lawfully kept on watch for eight 
iiours. and then immediately be required to fire an engine in transit 
for 15 hours and 59 minutes; or if he could be required to fire for 
8 hours, then watch for 8 hours, and then fire again for 8 hours, ail 
consecutively. It is not to be assumed that such a contingency, which 
is entirely possible under the construction urged by the défendant, 
was contemplated in the passage of the act. True, the violation of 
the spirit of the statute is more apparent in such a case, where the 
service as watchman précèdes the service as fireman, than where, as 
hère, it follows such service; but the différence is one of degree only, 
and the courts cannot with nicety distinguish between service which 
materially impairs and that which impairs only to an inappréciable ex- 
tent the efficiency of a trainman. That 24 hours of continuous serv- 
ice, without sleep, is unnatural, cannot be gainsaid, and that if per- 
sisted in for any considérable length of time, even with libéral inter- 
vais of rest, it might injuriously afliect the trainman's efficiency, is not 
unreasonable to believe. I cannot avoid the conclusion that it was the 
intent and purpose of Congress that men charged with the responsibil- 
ity of safely moving trains in interstate commerce should not be re- 
quired or permitted to work continuously for more than 16 hours at 
any one time. It has been suggested that the carrier has no power to 
compel its employés to rest, and when given the opportunity for rest 
they may use the time in laboring upon their own account or for 
some other employer, but such a contingency is remote in the extrême ; 
at least it is one with which we are not presently concerned. With- 
out further discussion, my conclusion is that, under a proper construc- 
tion of the act, locomotive firemen, engineers, conductors, and other 
members of train crews, being "employés" as that term is defined, 
cannot be permitted to be on duty for more than 16 consécutive hours, 
regardless of the question whether such duty consists in whole or 
only in part of work directly connected with the movement of trains. 
In this view, and upon the facts stipulated, it must be held that the 
défendant is guilty. 

As to_ the penalty, I entertain no doubt that the défendant acted in 
good faith, upon the belief that it was not violating the law, and it is 
therefore thought that a fine of $100 will satisfy the ends of justice. 
Judgment will be entered for that amount. 



EVANS V. SIOUX OITY SERVICE CO. et al. 

(District Court, N. D. lowa, W. D. August 18, 1913.) 

Ko. 29, Law. 

1. Eemoval or Causes (§ 107*) — Proceedings for REMA:>fD — Bxjrden of Proof. 
Wliere a forelgn corporation reiiioved an action for Personal injuries 
to the fédéral court, alleging that the plaintiff frauUulently joiued rési- 
dent indivlduals for the purpose of preventing the removal, and the 

•For other cases see same topic & § numbek In Dec. & Am, Digs. 1907 to date, & Rep'r Indexes 
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plaintlff, In a motion to remand, denied the allégations of fraud, tlie bnr- 
den of proving fraudiilent joinder is upon the foreign corporation. 

[Ed. Note. — For other cases, ses Removal of Causes, Cent. Dlg. §§ 178, 
225-232, 234 ; Dec. Dlg. § 107.*] 

2. Removal of Causes (§ 107*) — Proceedings for Kemand — Issues. 

Where a motion to reniaud, wliieh includes a déniai by the plaintifC 
of the défendant foreign corporation's allégation tliat a résident was 
fraudulently joined as défendant to prevent a removal to the fédéral 
court, Is suhmltted on the j)Ieadiugs, the only question presented is 
whether the plalntifï's pétition in the action states a joint cause of ac- 
tion against both défendants. 

[Ed. Note.^ — For other cases, see Removal of Causes, Cent. Dig. |§ 17S, 
225-232, 2.34; Dec. Dig. § 107.*] 

3. Removal of Causes (§ 36*)— Gbotjxds — Fbaudulext Joinder of Parties. 

The fact that a person, Injured by a street car, had dismissed a former 
action against the company, a foreign corporation, and its motorman, 
upon faillng to obtain service upon the motorman, and thereafter iustl- 
tuted an action against the company and its motorman and conductor, 
does not prove that the plaintlff fraudulently joined the conductor and 
motorman in order to preveut a removal of the case to the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 79; 
Dec. Dig. § 30.*] 

4. Removal of Causes (§ 47*) — Injuries to Person on Track — Violation op 

Ordinasoe — Joint Liability. 

A pétition for Personal Injuries, which alleged that a foreign corpora- 
tion and its résident conductor negligently opéra ted a street car, which 
was not equipped with a fender, as required by ordinance, allèges joint 
négligence on the part of the conductor and the company, eveu though 
the former was under no duty to equip the car with a fender. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dig. § 92; 
Dec. Dig. § 47.*] 

At L,aw. Action Ijy L,avina B. Evans, administratrix,. against the 
Sioux City Service Company and others. On motion of the plaintiff 
to remand the cause to tlie state court. Motion granted. 

E. M. Corbett and Edwin J. Stason, both of Sioux City, lowa, for 
plaintiff. 

J. h. Kennedy and J. P. Shoup, both of Sioux City, lowa, for de- 
fendants. 

REED, District Judge. This action was commenced in the state 
court by the plaintiff, as administratrix of the estate of Lewis Frank 
Evans, to recover damages of the défendants for their alleged joint 
négligence in causing the death of plaintiff's intestate. The Sioux 
City Service Company, a New Jersey corporation, in due time removed 
the cause to this court, upon the ground of a separable controversy 
between it and the plaintiff, and the diverse citizenship of said par- 
ties, and that the défendant Thompson, a citizen of lowa, of which 
state the plaintiff is also a citizen, was fraudulently joined as! a de- 
fendant with it to prevent it from removing the cause to this court. 
The plaintiff moves to remand. 

The original pétition of the plaintiff allèges that the défendant Hay 
was motorman, and défendant Thompson the conductor in charge, 
of a street car in Sioux City, lowa, operated by the défendant Sioux 

*For other cases see same toptc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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City Service Company upon its tracks in that city, and that Thomp- 
son as such conductor, and said Sioux City Service Company jointly 
operated said car at a negligently high and dangerous rate of speed, 
without giving any warning of the approach of said car, and by such 
joint negHgence and wrongful acts caused the death of plaintifif's in- 
testate as he was about to board the car as a passenger. No notice or 
summons bas been served upon the défendant Hay, and he has not ap- 
peared to the action. He will not, therefore, be considered as a party 
to the action. 

The original pétition plainly enough allèges the joint and concurring 
négligence of the Sioux City Service Company and Thompson as the 
conductor in charge of the car which caused the death of plaintifï's 
intestate. By an ainendment to the pétition the plaintiff added to the 
paragraph so charging such joint négligence the following: 

"And in negligently, carelessly, and. illegally operating the said car without 
maintaining on the front end tliereof a propei'ly constructed fender, one so 
constructed and attached as * * * to fully protect persons from Injui-y 
who are on or near the street rallway tracks, over which défendants were op- 
erating said car, and in violation of an ordinance of the city of Sioux City 
requiring fenders for such cars." 

This averment so added to the original paragraph of the pétition 
charges both Thompson and the Sioux City Service Company jointly 
with négligence in operating the car at a high and dangerous rate of 
speed, and without a fender, as required by the Sioux City ordinance. 
The ordinance is not attached as a part of the plaintifï pétition. 

The pétition for removal, filed after the amendment to the pétition 
vi^as made, allèges specifically and wîth much détail that the alleged 
joint cause of action against défendant Thompson is false and ficti- 
tious, known by the plaintiff to be so, and that it was made without 
any intention of proving the same, and for the express purpose of 
preventing the corporate défendant from removing the cause to this 
court. Thèse allégations of the pétition for removal are denied by the 
plaintifï, and the joint négligence of both the défendant Thompson 
and the corporate défendant, as alleged in the original pétition and 
amendment thereto, are reiterated, and alleged to hâve been made in 
good faith. No proof was taken or submitted by the removing de- 
fendant in support of its allégations of the fraudulent joinder with it 
of the défendant Thompson, except that attached to the pétition for 
removal is a copy of a former pétition filed by the plaintiff in the state 
court against the removing défendant and the défendant Hay as its 
motorman, in which it is alleged that both said défendants were joint- 
ly négligent in operating the car, which caused the death of plaintiff s 
intestate, and the record of the state court showing the dismissal of 
such pétition by the plaintiff upon the filing by the corporate défend- 
ant of a pétition to remove the cause to the fédéral court. The mo- 
tion to remand this cause is submitted upon the pétition of the plain- 
tiff in this suit, the pétition for removal by the corporate défendant, 
with the copy of the pétition and record of the former suit in the state 
court attached, and the présent motion to remand. 

[1^2] It was incumbent upon the corporate défendant to establish 
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in this court its allégations of the fraudulent joinder of the défendant 
Thompson with it for the purpose of preventing the removal, upon 
the déniai by plaintiff of the allégations of the pétition for removal 
charging such fraudulent joinder. McGuire v. Great Northern Ry. 
Co. (C. C.) 153 Fed. 434. And the submission of the motion to remand 
upon the pleadings, including such déniai by the plaintifï, présents only 
a question of law arising upon the face of the record as to vvhether 
or not the pétition of the plaintifï as amended states a joint cause of 
action against both the corporate défendant and the défendant Thomp- 
son. That it does so is not doubted. 

[3] Nor does the fact that plaintifï dismissed her former pétition 
against the corporate défendant and its motorman, Hay (who was 
named as a défendant in that suit, but was not served with notice 
thereof), when a pétition for removal of that suit was fil éd. establish 
fraudulent conduct upon her part in making the défendant Thompson 
a joint party défendant to this suit. It was her légal right to bring 
suit in the state court against ail or any of the défendants who were 
jointly liable to her for causing the death of her intestate (Powers v. 
C. & 0._ Ry. Co., 169 U. S. 92, 18 Sup. Ct. 264, 42 L. Ed. 673), and 
her motive in exercising that right cannot be impugned or rightly held 
to be fraudulent upon her part (C. & O. Ry. Co. v. Dixon, 179 U. S. 
131, 21 Sup. Ct. 67, 45 L. Ed. 121 ; Illinois Central R. R. Co. v. Shee- 
gog, 215 U. S. 308, 30 Sup. Ct. 101, 54 L. Ed. 208). 

[4] It is said in behalf of the removing défendant that the alléga- 
tion of the amendment to the pétition "that tlie car was being operated 
without a proper f ender" fails to show any duty resting upon the con- 
ductor, Thompson, to equip such car with a fender, or that his failure 
to do so was négligence upon his part ; that that was the duty of the 
Service Company alone, and its failure to do so its négligence alone. 
But the allégation of the plaintiff's pétition is that both défendants op- 
erated the car without such fender, regardless of whose duty it was 
to equip the car therewith. Whether or not the plaintiff can establish 
such allégation alone as a ground of joint négligence against both de- 
fendants will not be determined upon the motion to remand. She bas 
the right to make the charge in connection with the other allégations 
of joint négligence, and prove it if she can; and the charge is so 
made in connection with the other allégations of the joint neglect of 
both défendants that it cannot be separated and alone rightly held to 
show a separable controversy between the plaintiff and the removing 
défendant. See Southern Ry. Co. v. Carson, 194 U. S. 136, 24 Sup. 
a. 609, 48 L. Ed. 907. 

The motion to remand must therefore be sustained, and the cause 
remanded to the state court. It is so ordered. 
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In re WATKRS-COLVER CO. 

(District Court, E. D. New York. July 14, 1913.) 

Bankruptcy {§ 18S*j — Property I'assing to Trustée — Rétention' of Liex 
BY Seller — Coxditional Sale. 

Where a creditoi^ furnished lioilers to tlie banlirupt, witli tlie iinder- 
staudliig tliat tlie.y were to be used in a vessel lieing built by tlie bank- 
rupt under contract for the United States, the créditer could not retain 
title to, nor a lien upon, tlie boUers, nor did it liave any e(|ultable right 
in, or lien upon, the contract or its proceeds. as against tlie trustée or 
other creditorH, in view of Rev. St. § :}477 (U. S. Conip. St. 1001, p. 2.320), 
which makes void an assignnient of any interest in governuient contracts. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 270, 286- 
289, 291-295; iJec. Dig. g 1S8.*) 

In the matter of the Waters-Colver Company, bankrupt. On report 
of commissioner on pétition of the Badenhausen Company. Rc])on 
confirmed, and pétition denied. 

Hunt, Hill & Betts, of New York City (WilHam H. Peck, of New- 
York City, of counsel), for petitioners. 

Alexander & Ash, of New York City (Mark Ash, of counsel), for 
trustée. 

CHATFIELD, District Judge. The facts are stated in the coni- 
missioner's report and need not be repeated. The record shows that 
the Badenhausen Company wished to hâve the Waters-Colver Com- 
pany use the Badenhausen boilers in a government contract for the 
tug Vigilant. They asked the Waters-Colver people to obtain author- 
ity therefor. The contract was signed with that end in view, and oth- 
er arrangements were made with the government showing that ail 
parties contemplated that title in the boilers would pass to the govern- 
ment. 

Such a situation would defeat réservation of title to the boilers 
themselves, and the spécial commissioner has found that the parties 
did not in fact intend the transfer to be a conditional sale. The clause 
reserving title was in the body of the contract, which differs from 
the facts in the case of In re George O. Hassam & Son (D. C.) 153 
Fed. 932 ; but the commissioner's finding makes the situation like the 
one passed upon in that case. This finding should be upheld unless 
plainly contrary to the évidence (In re Stout [D. C] 109 Fed. 794; 
In re Schwartz [D. C] 179 Fed. 767) ; but, aside from the question of 
intent, the same resuit must be reached. 

Further, any attempt to work out an équitable lien or assignment 
of an interest in a government contract is impossible. Section 3477, 
R. S. (U. S. Comp. St. 1901, p. 2320); National Bank of Commerce 
V. Downie, 218 U. S. 345, 31 Sup. Ct. 89, 54 L. Ed. 1065, 20 Ann. Cas. 
1116; Smedley v. Speckman, 157 Fed. 815, 85 C. C. A. 179. Nor 
can there be an équitable lien against the trustée or against creditors, 
v/here the légal title has passed, and where to defeat the légal title 
would be to carry out a fraud in law, even if the parties had no intent 
to defraud. As a matter of fact, the government oiîficers gave no 

•For other cases see same topic & § numbeh in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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thought to any idea of this sort, and their acquiescence would net hâve 
bound the United States, in the face of positive law. 

The Badenhausen Company assigned their claim against the Waters- 
Colver Company to a trust company, and also, a short time after the 
pétition in bankruptcy against the Waters-Colver Company, filed the 
so-called conditional bill of sale under the laws of the state of New 
York. The assignée would succeed to the rights of the Badenhausen 
Company against the bankrupt ; but an assignment of this sort would 
not add any rights against the bankrupt's claim of its contract with 
the United States, nor has the filing of the bill of sale changed the 
situation, for there are no subséquent mortgages or' purchasers for 
value since the date of filing. Personal Property L,aw N. Y. (L,aws 
1909, c. 45 [Consol. Laws 1909, c. 41]) art. 4, § 62. 

If filed before use of the boilers on the government contract, the 
title would still hâve passed, and the government would not hâve been 
bound to recognize the vendor as a party to its contract with the ven- 
dee. This would be in efi:ect an assignment of a part of the vendee's 
claim against the United States. It is plainly shown that ail the par- 
ties expected title to the boilers to pass to the United States, but Ba- 
denhausen seems to hâve had the idea that his title to the boilers would 
be immediately transferred to the $3,500 item of the contract, and 
that such a claim would be good against creditors of the Waters-Col- 
ver Company. Hence his attempt to assign the proceeds to the trust 
company. 

Conditional sales are valid against the vendee, and against creditors 
generally, where no fraud is shown. York Mfg. Co. v. Cassell, 201 U. 
S. 344, 26 Sup. Ct. 481, 50 L. Ed. 782; Wm. W. Bierce, Ltd., v. 
Hutchins, 205 U. S. 340, 27 Sup. Ct. 524, 51 L. Ed. 828; Bryant, 
Trustée of Newton & Ce, Bankrupts, v. Swofliord Bros. Dry Goods 
Co., 214 U. S. 279, 29 Sup. Ct. 614, 53 L. Ed. 997; Dunlop v. Mercer, 
156 Fed. 545, 86 C. C. A. 435; In re Garcewich, 115 Fed. 87, 53 C. 
C. A. 510. Thèse cases hold that a conditional sale will be tested by 
the law of the state thereon. 

But, as in the case of a chattel mortgage, a réservation of title can- 
not be Coupled with a plain intent to transfer that title. If intent to 
substitute the proceeds for the chattels be expressed, or be évident 
from the instrument involved, then the validity of such an intent must 
be tested by the law of the place where the contract is made. 

A trustée in bankruptcy now has the rights of any creditor, as well 
as those of the bankrupt himself, and the doctrine of York Mfg. Co. 
V. Cassell, supra (1905), has thus been amplified. The amendment of 
the law has entirely validated the statements of the court in the Gar- 
cewich Case, supra, at the bottom of page 89, even if there were ques- 
tions about the point previously. Act July 1, 1898, c. 541, § 47, cl. 
2, subd. "a," 30 Stat. 557 (U. S. Comp. St. 1901, p. 3439), as amended 
by Act June 25, 1910, c. 412, § 8, 36 Stat. 840 (U. S. Comp. St. Supp. 
1911, p. 1500). 

The trustee's rights under this section attached to ail property "com- 
ing into the custody of the bankruptcy court." This included the 
claim against the United States (or the money received therefrom). 
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A créditer holding "a lien by légal or équitable proceedings," on May 
24, 1911, would hâve been able to treat the then unfiled bill of condi- 
tional sale as absolutely void. The trustée, therefore, received prop- 
«rty which a créditer, with a valid pledge of the bankrupt's assets, 
would hâve held against a conditional bill of sale, void (so far as this 
lien was concerned) for lack of filing. 

But the same resuit is reached if we consider the direct proposition 
(as held by the commissioner) that a conditional sale of the chattels, 
where transfer of title of the chattels is contemplated at the time of 
réservation of title in the vendor, is a fraud and invalid, whether the 
instrument be filed or not. Such is the décision of the Garcewich 
Case, and such is the law of New York. Harkness v. Russell, 118 U. 
S. 663, 7 Sup. Ct. 51, 30 L. Ed. 285; In re Garcewich, supra; Milicie 
v. Pearson, 110 App. Div. 770, 97 N. Y. Supp. 431 ; Southard v. Ben- 
ner, 72 N. Y. 424; In re Carpenter (D. C.) 125 Fed. 831 ; In re Lib- 
erty Silk Co. (D. C.) 152 Fed. 844; Pontiac Buggv Co. v. Skinner 
(D. C.) 158 Fed. 858 ; In re George O. Hassam & Son, supra. 

It was held in Dunlop v. Mercer, supra, that prior to the amendment 
of 1910 the laws of Minnesota and other states (In re Gray [D. C] 
170 Fed. 638; Bryant v. Swofford, supra; York v. Cassell, supra; 
Harkness v. Russell, supra) were to the opposite effect ; but the déci- 
sions of New York and this circuit are binding hère, and a fraudulent 
attempt to retain title, which would not be binding against creditors, 
cannot be validated because of lack of understanding that an interest 
in a government claim cannot be assigned. 

The report of the commissioner will be confirmed, and the pétition 
of the Badenhausen Company denied. 



UNITED STATES v. MISSOURI PAC. RY. CO. 

(District Court, D. Kansas, First Division. Mareh 24, 1913.) 

No. 1,256. 

Eailboads (§ 230*) — Régulations— Houbs of Service Act— Watchman Op 
.Engine— MovEMENT or Train— "Employés." 

Within Act Marcli 4, 1907, c. 2939, 34 Stat. 1415 (U. S. Comp. St. Supp. 
3911, p. 1321), regulating the liours of service of employés of railroads in 
iiiterstate commerce, "employés" being defined as "persons actually en- 
gagée! in or connected with the movement of any train," a locomotive 
flremah, while acting as vs'atchman of his engine when it and its train is 
being drawn by another locomotive, his duties at such time being to keep 
up a certain amount of lire and see that the water does not run too lov? 
and that a certain amount of steam pressure is preserved, is actually en- 
gagea in connection with the movement of the train, so that time so con- 
sumed by him is within his hours of service. 

[Ed. Note. — For other cases, see Railroads, Cent. Dig. § 744; Dec. Dig. 
I 230.* 

For other définitions, see Words and Phrases, vol. 3, pp. 2369-2377 ; vol. 
8, p. 7649.] 

Action by the United States of America against the Missouri Pacific 
Raiiway Company. Judgment for plaintiff. 

'For other cases see same topic & | nxjmbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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H. J. Bone, A. M. Harvey, and C. D. Briggs, ail of Topeka, Kan., 
for the United States. 

Waggener & Challiss, of Atchison, Kan., for défendant. 

POLLOCK, District Judge. This action, in three counts, was 
brought by the government to recover penalties provided for violations 
of Act of Congress March 4, 1907, c. 2939, 34 Stat. 1415 (U. S. Comp. 
St. Supp. 1911, p. 1321), commonly designated as the Hours of Serv- 
ice Act. 

The facts, as stipulated by the parties in the several counts of the 
pétition, are, briefly summarized, as follows : 

Count 1. The défendant permitted its locomotive fireman, Roy 
Scott, to go on duty on October 18, 1911, at 6 a. m. The run of this 
engine was from Pueblo, Colo., to the station of Horace, this state. 
That at 10 p. m. on the night of that day the engine, not having com- 
pleted its run, and having reached the station of Keyser, this state, 
the fireman signed the "rest register" but was by défendant company 
thereafter permitted to remain on his engine as watchman in charge 
until the engine was drawn by another engine to the end of the run, 
Horace station, which was reached at li:30 p. m. that night; the 
hours of continuons service of Scott on that day being, as locomotive 
fireman from 6 a. m. to 10 p. m., as watchman in charge of the engine 
from 10 p. m. to U :30 p. m., total, 17i/^ hours. 

Count 2. That on the foUowing day said Scott as locomotive fire- 
man was required to go out on his run from Horace, this state, to 
Pueblo, Colo., at the hour of 8 o'clock a. m. without having had the 
12 hours of rest from his former day's service as required by the stat- 
ute, if the time he was engaged as watchman on the previous day 
should be computcd as hours of service within the purview of the act. 

Count 3. The défendant on October 20, 1911, permitted its locomo- 
tive fireman O. M. Provorse, on a run from Pueblo, Colo., to Horace, 
this state, to remain on duty as fireman preparatory to going out on 
his run, from 5:30 a. m. to 6:30 a. m., and to serve as fireman of the 
locomotive on his run from 6:30 a. m. to 9:30 p. m., and as watchman 
in charge of his engine while it was drawn by another engine from 
Sheridan Lake, Colo., to the end of the run at Horace, Kan., which 
station was reached at the hour of 3 :50 a. m. on the morning of Octo- 
ber 21st, thus permitting and requiring its said locomotive fireman 
Provorse to be on duty preparatory to going out on his run one hour, 
to be actually engaged as locomotive fireman on his run fifteen hours, 
and to act as watchman of his engine while being drawn to the station 
of destination six hours, or, a continuons service of twenty-two hours, 
if the space of six hours in which he watched his engine while it was 
being drawn shall be computed. 

From the statement made it is obvious the question presented is: 
Shall the time spent by the fireman as watchman in charge of his 
engine being drawn by another engine to the terminal station be com- 
puted in the hours of service as contemplated by the statute? 

As stated in the stipulation of the parties, the duties of the fireman 
so engaged as watchman in charge of his engine are to keep a certain 
amount of fire in the furnace, to see the water does not run too low 
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in the boiler, and that a certain amount of steam pressure is preserved. 
Aside from such duties, the engine employed in drawing the train is 
in charge of another crew as is the movement of the train itself. 

The term "employés," as employed in and defined by the act itself, 
is "persons actually engaged in or connected with the movement of 
any train." While it is quite clear a vvatchman so in charge of an 
engine has no control over the train movement, hence is not actually 
engaged in such movement, it is not so clear he is in no manner con- 
nected with the movement of the train. 

While the question presented is, so far as I find, of first impression, 
yet, considering the remédiai nature and humane purpose of the act, 
the character of the duties imposed upon such watchman, as stipulated 
by the parties, and ail the facts and circumstances presented by the 
record to which considération should be given, I am forced to the con- 
clusion the time so spent by a locomotive fireman in watching his en- 
gine must be computed as hours of service vvithin the purview of the 
act, and for the following, among other reasons which might be given : 

The humane feature of the statute being considered, it must be 
thought the Congress intended, at or before the expiration of the 16- 
hour period of service provided therein, an employé engaged in the 
movement of the train would, from exhaustion of body and mind, 
be in need of relaxation and rest, freed from ail responsibility and 
care for the safety of himself and others. That the cab of a moving 
engine in which such watchman is required to ride is not such place 
as in the absence of any duty to be performed is conducive to that 
rest and relaxation required by the statute is a matter of common ex- 
périence and knovidedge. However, when to this self-evident fact, as 
in this case, there is superadded the duties imposed on one so situate, 
as by the parties stipulated, the question of relaxation, rest, and sleep 
required by the statute must be almost if not altogether, impossible. 

Again, aside from the humane purpose of the act, regarded from 
the standpoint of the welfare of the employé himself, and looking 
alone to the safety of the employé and others, it is évident the nature 
of the duties required of such watchman, if from loss of vigilance 
through exhaustion or sleep, he should permit the water in the boiler 
to be entirely consumed, the danger from wreck of the train or other 
disaster by explosion involving himself and others is apparent. 

Ail things considered, I am of the opinion it must be held such 
watchman is in a manner actually engaged in connection with the 
movement of the train, and to such extent as brings the time so con- 
sumed within the hours of service as contemplated by the act. If 
such construction of the statute is correct and it shall impose a burden 
too severe on railroad companies, the remedy lies with the lawmaking 
power, not the courts. 

It follows, on the agreed facts, judgment on ail counts must enter 
for the plaintiff. However, as the défense is meritorious, and the 
question presented thereby one of first impression, the amount of the 
penalty assessed on each count will be the sum of $100. 

Let judgment enter for $100, and costs, on each count of the pé- 
tition. 

206 P.~54 
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In re HALL et al. 

(District Court, N. D. lowa, C. D. August 18, 1913.) 

No. 915. 

1. Corporations (§ 90*) — Stock Subscbiptions — Ekfoecement — Necessitt of 

Tendeb. 

Where a stock subscrlption contract provided for payruent of one-thlrd 
of the amount at the time of the subscrlption and the balance in two 
equal payments, to be made in three and six montlis from sucli date, and 
furtlier provided that when tlie total amount of the subscrlption should 
be paid tlie conipauy would deliver the stock, the company's agreement 
to issue certiticates for the stock was not a condition subséquent, but 
oue to be performed simultaneously with the final payment by the sub- 
scriber ; and hence, where such certiticates were uever delivered or ten- 
dered, the amounts agreed to be paid could not be recovered by the cor- 
poration or Its assignée. 

[Ed. Note. — For other cases, see Corporations, Cent. Dig. §§ 245, 383- 
419 ; Dec. Dig. § 90.*] 

2. Corporations (§ 90*) — Stock Subscbiptions — Enfokcement — Necessity 

op Tender. 

Where under a stock subscrlption contract the corporation could not 
recover amounts agreed to be paid, wlthout delivering or tendering cer- 
titicates for the stock, one who, upon the corporation'» becoming bank- 
rupt, purchased the subscrlption contract, stood in no better position than 
the corporation. 

[Ed. Kote. — For other cases, see Corporations, Cent. Dig. §§ 245, 383- 
419; Dec. Dig. § 90.*] 

In the matter of George B. Hall and another, baiikrupts. Claim of 
the Lumbermen's Cernent & Brick Company, presumably a corpora- 
tion. An order was entered by the référée rejecting the claim, and 
tlie claimant pétitions for a review. Order approved. 

J. L. Bonar, of Algona, lowa, for petitioner. 
JE. V. Swetting, of Algona, lowa, for trustée. 

REED, District Judge. April 27, 1909, the bankrupt, George B. 
Hall, subscribed in writing for $500 of the preferred and conimon 
stock of the, Lumbermen's Portland Cernent Company, a Kansas cor- 
poration, which contract reads as follows: 
"Original Subscrlption to Stock of Lumbermen's Portland Cément Company. 

"Payment ou this contract to be made only by draft or eheck payable to 
the order of the company. 

"I hereby subscribe and agrée to take flve shares of the 7 per cent. Interest- 
bearlng preferred stock of the Lumbermen's Portland Cément Company, sald 
shares belng of the par value of one hundred ($100.00) dollars each, for which 
I agrée to pay flve hundred (S500) dollars, as follows: One-thlrd at the tlme 
of maklng my subscrlption; the balance in two equal payments of three and 
six months from date. 

"ïlie Company will issue its receipt for each payment when made, and, 
when the total amount of my subscrlption for stock shall hâve been paid, de- 
liver said stock, together with a like amount of commou stock of the Lumber- 
men's Portland Cernent Company as a bonus. Stock certiticates will bear 
date corresponding to date of second payment on this coutract. 

"Name: George B. Hall. 

''P. O. Address : Weslei/, lowa. , , 

•For other tases see same topic & § kumbek in Dec. & Am. Digs. 1907 to date, & Eep'r Indexes 
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"In considération of above subsci-iption, the Lumbermen's Portiand Cément 
Company agrées to return to the purchaser in cément or brick, at tlie ruling 
marlîet price thereof, at ttie time of ordering the same, the amount of the 
above investment as a bonus, such return to be made within a period of four 
years from date of completion and beginning of opération of its plant, In 
proportion of one-fourth of the amount each year, and not to exceed one- 
f ourth of each year's allotment to be returned during any three-months period 
of each year. 

"It is further agreed that the Lumbermen's Portiand Cément Company wlll 
deliver the entire first year's proportion of cernent or brick, due uuder this 
contract, during the year nineteen hundred and nine (1909). 

"Liimhermen's Portiand Cernent Oo., 

"Dated April 27, '09. By W. G. Higley." 

The words in Italie are written with a pen; the rest of the instru- 
ment is printed. 

Hall paid the iîrst installment of his subscription, viz., $166.67, at 
the time he signed the instrument. Some time after, but just when 
does not appear, the Lumbermen's Portiand Cernent Company was 
adjudged bankrupt, by what court does not appear, and at a sale of 
its assets pursuant to an order of the bankruptcy court the contract 
above set forth was sold to the petitioner, the Lumbermen's Cément 
& Brick Company, and in due time it filed proof of a claim for $333.- 
33 against the bankrupt estate of George B. Hall, based upon said in- 
strument, and asked that it be allowed as a claim against said estate. 
The trustée of the estate objected to its allowance upon the grounds, 
in substance, that the Lumbermen's Portiand Cément Company had 
not complied with its part of the contract, in that it had not issued 
to Hall the certificates of stock as provided in the writing, nor ten- 
dered such certificates to him, or to the trustée in bankruptcy of his 
estate; that the Portiand Company is now bankrupt, and cannot per- 
form its part of the contract, and had refused to furnish to Hall any 
cernent or brick, as it had agreed to do upon the written request or 
demand of Hall that it do so. 

The référée sustained the objections of the trustée and entered an 
order refusing to allow the claim. The Lumbermen's Cément & Brick 
Company pétition for a review of this order. Counsel for the peti- 
tioner contends that the agreements of the Lumbermen's Portiand 
Cément Company above set fdrth were "conditions subséquent," and 
constituted no défense to the subscription contract of the bankrupt; 
that its agreement to return to Hall cément or brick equal to the 
amount of the stock subscription is void. 

[1] We need not consider the second or latter contention of the 
petitioner above stated ; for the agreement of the Lumbermen's Port- 
iand Cément Company to issue to Hall, upon final payment of his 
suïïs'cription, certificates for the preferred and common stock of its 
Company, was to be performed by the company simultaneously with 
the payment by the bankrupt of the total amount of his subscription. 
This was not a "condition subséquent," but an undertaking by the 
Portiand Cernent Company to issue the certificates simultaneously 
with the final payment by the bankrupt of his subscription for the 
stock. The undertakings of the parties were mutual, and were to be 
performed at the same time. Courtright v. Deeds, 37 lowa, 503 ; Coop- 
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er V. McKee, 49 lowa, 286 ; Nelson v. Wilson, 75 lowa, 710, 38 N. 
W. 134. The certificates of stock were never delivered or tendered by 
the Portland Company to the bankrupt before bis bankruptcy; nor 
bave they been debvered or tendered to bis trustée since the bank- 
ruptcy. 

[2] The petitioner, as assignée of the Lnmbermen's Portland Cé- 
ment Company, or as the purchaser of the subscription contract of the 
bankrupt as a part of its assets, stands in no better position under 
said contract than the Lumbermen's Portland Cernent Company stood. 

The order of the référée is approved. 



In re IIOLIA). 

(District Coiu-t, N. D. Oliio, K. D. June 2, 1913.) 

No. 1)09. 

1. Aliens (§ 09*) — Xatukalization — Cektiwcate of Aerival. 

Under Act June 20, 1906, e. ;i592, § 1, 31 Stut. 596 (U. S. Comp. St. 
Supp. 1911, p. 121), providing tliat It sliall lie the duty of the Bureau of 
Immigration and Naturalization to provide for use at the various Immi- 
gration stations throughout the United States hooks of record, wherein 
the commissloners of innnigration shal! cause a registry to he made, in 
the case of each alien arrlving in the United States, of hls nanie, âge, 
etc., date of arrivai, and, if eiitered through a port, the name of the ves- 
sel in which he comes, and that it shall be the duty of such commis- 
sloners to cause to be granted to such alien a certlllcate of such registry, 
wlth the particulars thereof, and section 4, providlng that, at the tlme 
of filing the pétition for admission to citizenship, there shall he filed with 
the clerk of tlie court a certiflcate from the Department of Commerce 
and Labor, stating the date, place, and uianner of tlie petltioner's ar- 
rivai in the United States, where an alien deserted a sliip on which he 
was employed at New York harbor, and entered the couutry without in- 
spection, a certiflcate offered by hira on an application for naturalization, 
which was not based upon hls registry at the tlme of entry, but on in- 
formation acquired at a hearing subséquent thereto at an immigration 
station at another port, and which was granted solely for the purpose 
of allowing hira to file a pétition, in order that the court might déter- 
mine whether tlie certiflcate of arrivai required by section 4 must bo 
made up from the registration described in section 1, could not be ac- 
cepted as complying with section 4, and before the applicant could be 
admltted to citizenship he must conform to the requlrements of the law, 
and be properly inspected and manifested by the proper immigration of- 
ficers. 

|Ud. Note. — For other cases, see Aliens, Cent. Dig. § 227; Dec. Dig. 
§ 69.*] 

2. Alieivs (§ 68*) — Natdralization — Proceedinos. 

Citizenship is a privilège, and the laws prescriblng the procédure neces- 
sary to perfect this status should be strictly followed. 

[Kd. Note. — For other cases, see Aliens, Cent. Dig. §§ 138-145 ; Dec. Dig. 
§ 68.*] 

Application by Edward Hollo for naturalization. Pétition dismissed. 

H. Hughes Johnson, of Cleveland, Ohio, for applicant. 
U. G. Denman, U. S. Dist. Atty., and Cary Alburn, Asst. U. S. 
Atty., hoth of Cleveland, Ohio, for the United States. 

•For other cases see same topic &■ i numbek in Dec. & Am. Digs. 1807 to date, & Rep'r Indexes 
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D AY, District Judge. [ 1 ] Edward Hollo, the applicant. for natural- 
ization, vvas born in Hungary, Mardi 17, 1885, and entered the 
United States on or about the 6th day of October, 1906, being then an 
alien and a subject of the king of Hungary. On December 10, 1912, 
he filed his pétition for naturalization in this court, and attached to 
said pétition what purported to be a certificate of landing m the fol- 
lowing f orm : 

"Certificate of Arrivai — For Naturalization Purposes. (For use of aliens ar- 
riviiig in United States atter Jiiue 29, 1906. ïo be issued imuiediately 
prior to petitioniiig for naturalization.) 

■■i)epartment of Commerce and Lalior. 
'•1404 Inuuigration Service. Sériai No. 721,481. 

"Fiied Decemiier 10, 1912. 

"B. C. Miller, Clerk, U. S. District Ct, X. D. O. 

"Port of Cleveland, Ohio. 
"The inuuigration records ut tliis port show the followiug as to the alien 
named below : 

"lùlward Hollo. 

"Date of Arrivai: Oet. 6, 1006. 
"Name of vessel : Kaiserin Augusta Victoria. 
"Line: Hani.-Auier. 
"Correspondence with Com'r of Inmiigratiou New York shows alien de- 
serted shit) at New Yorlv on Oct. 6, 190(j, under nauie of Alex Gingery, native 
of Italy. J. A. Flucliey, 

"[Titlel Inspecter in Cliarge." 

Indorsement : 

"Tlie ahove-nanied alien entered the United States without inspection. This 
certificate is not based upou reglstry of the aUeu at the tiiue of eutry, but 
from information acquired at a heariug subséquent thereto at the Cleveland 
iuimigratiou station. 

"It is granted solely for the purpose of allowing the alien to file a pétition, 
60 tliat tlie court in which such pétition is fiied may judicially détermine 
wlietlier the certificate of arrivai re(iuired by section four rnust be made up 
froui tlie registration prescribed in section oue of the naturalization act. ïhls 
point should be brought to the attention of the court In every case In which 
It Is used." 

At the final hearing of his pétition it appeared in évidence that the 
applicant deserted the Hungarian army and came to the United States 
under the name of Alexander Ginzeri, a native of Italy; that he used 
the passport of said Ginzeri, vvas employed in the kitchen on the steam- 
shipj.came as a member of the crew, then he deserted the ship at New 
York Harbor, and entered this country without inspection. 

Section I of the Naturalization Act of June 29, 1906 (34 Stat. 596, 
c. 3592 [U. S. Comp. St. Supp. 1911, p. 124]), provides in part as fol- 
lows : 

"ïhat it shall be the duty of the said bureau to provide, for use at the 
varions immigration stations throughout the United States, books of record. 
wherein the commissioners of immigration shall cause a registry to be made 
in the case of each alien arriving in the United States from and after the 
passage of this act of the name, âge, occupation, Personal description (In- 
cludlng height, complexion, color of haïr and eyes), the place of birth, the 
last résidence, the Intended place of résidence in the United States, and the 
date of arrivai of said alien, and, if entered through a port, the name of 
the vessel In which he cornes. And It shall be the duty of said commission- 
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ers of Immigration to cause to be granted to such alien a eertiflcate of such 
registry, with the partlculars thereol." 

And section 4 of the same act (U. S. Comp. St. Supp. 1911, p. 530) 
provides in part : 

"At the time of flllng hls pétition tliere sliall lie filed witli tlie clerk of tlie 
court a eertiflcate from the Department of Commerce and Labor, If the pe- 
titioner arrives In the TJnited States after the passage of tliis act, stating the 
date, place, and nianner of hls arrivai In the United States," etc. 

It was undoubtedly the purpose of Congress in enacting this légis- 
lation to aflford a reliable method of ascertaining the exact date of ar- 
rivai in this country of aliens. 

[2] Citizenship is a privilège, and the laws prescribing the procédure 
necessary to perfect this status should be strictly foUowed. The fact 
of arrivai is a most important one, and Congress evidently thought so 
when it passed the act in question. The certificate offered by the ap- 
plicant is simply a record of a statement made by him. It is not veri- 
fied, and it is at the most a formai record of what he said to the im- 
migration authorities. 

Public policy would require that this applicant should comply with 
ail the provisions of the naturalization laws before he should be en- 
titled to citizenship. He has not furnished the certificate required. 
This may be a hardship in this individual case, but the law was passed 
to provide for the naturalization of the many aliens coming to this 
country yearly, and its purpose would not be subserved, were any oth- 
er interprétation given it than the one I hâve indicated. 

The applicant should conform to the requirements of the law, be 
properly inspected and manifested by the proper immigration officers, 
and then refile his pétition for naturalization. 

The présent pétition is dismissed without préjudice. 



STEPHENS V. CHICAGO, M. & P. S. ET. CO. 

(District Court, D. Idaho, N. D. July 10, 1913.) 

No. 547. 

Removai of Causes (§ 17*) — Action Undeb Emploter's Liabilitt Act— 
Waivee of Objection. 

The provision of Employer's Llablllty Act April 22, 1908, c. 149, § 6, 35 
Stat 66, as amended by Act April 5, 1910, c. 143, § 1, 36 Stat. 291 (U. 
S. Comp. St. Supp. 1911, p. 1324), that an action brought thereunder In a 
State court of compétent jurisdiction shall not be removed, confers a Per- 
sonal privilège on the plaintifE whlch he may walve, and does walve, 
where he fails to object to a removal vchen made and thereafter Invokes 
the affirmative action of the fédéral court. 

[Ed. Note. — For other cases, see Removal of Causes, Cent. Dlg. § 10; 
Dec. Dlg. § 17.*] 

At Law. Action by J. W. Stephens against the Chicago, Milwau- 
kee & Puget Sound Railway Company. On motion to remand to state 
court. Motion denied. 

•For other cases see same toplc & i numbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexas 
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Elder & Elder, of Cœur d'Alêne, Idaho, for plaintiff. 
Geo. W. Korte, of Seattle, Wash., and J. L. McClear, of Cœur 
d'Alêne, Idaho, for défendant, 

DIETRICH, District Judge. This action, which involves a claim 
for Personal injuries received by the olaintifï while he was in the em- 
ploy of the défendant as car inspecter and repairer, was commenced 
in the state district court, and thereafter, upon the defendant's péti- 
tion, was brought hère on removal. The transcript of the record was 
filed with the clerk upon June 29, 1912. Thereafter, upon stipulation 
of the parties, the plaintiff procured leave to amend, and accordingly 
he filed an amended complaint on August 28, 1912. Subsequently the 
défendant filed demurrer and motion to strike out certain portions of 
the amended complaint, which motion and demurrer were allowed in 
part. Thereafter, namely, upon May 31, 1913, the défendant filed its 
answer, and upon the application of the plaintiff the cause was set 
down for trial. Later, upon June 9th, the défendant moved for a con- 
tinuance of the cause on account of the absence of material witnesses, 
and while this motion was still pending the plaintiff moved that the 
cause be remanded to the state court, upon the ground that the causes 
of action pleaded are, as claimed, based upon the Employer's Liability 
Act of Congress approved April 22, 1908, c. 149, 35 Stat. 149 (U. S. 
Comp. St. Supp. 1911, p. 1322), as amended by the Act of April 5, 
1910, c. 143, 36 Stat. 291 (U. S. Comp. St. Supp. 1911, p. 1324). Up 
to this time — that is, up to June 9, 1913 — the plaintiff had never sug- 
gested want of jurisdiction or made any objection to the jurisdiction 
of this court, and, upon the other hand, had invoked the exercise of 
such jurisdiction to the extent already explained. 

I am inclined to the view that under the rule as announced by the 
Suprême Court of the United States in St. Louis, San Francisco & 
Texas Ry. Co. v. Maud Seale et al., 229 U. S- 156, 33 Sup. Ct. 651, 

57 L. Ed. , and Martin Pedersen v. Delaware, Lackawanna & 

Southeastern R. Co., 229 U. S. 146, 33 Sup. Ct. 648, 57 L. Ed. , 

both decided May 26, 1913 (see advance sheets), each of the two 
causes of action as set forth in the original complaint must be 
deemed to be based upon the Employer's Liability Act, and that the 
case was not originally removable to this court. The motion to remand 
must therefore be allowed, unless it be held that the plaintiff in such an 
action can waive the right to object to removal; under the facts there 
can be no question of such waiver, provided the power to waive exists. 
The Liability Act, as amended April 5, 1910, provides that: 

"The jurisdiction of the courts of the United States under tlils act shaU 
be concurrent with tlie courts of the several s»ates, and no case arising under 
this act and brought in any state court of compétent jurisdiction, shall be re- 
moved to any court of the United States." 

Inasmuch as the requisite diversity of citizenship and the value of 
the matter in dispute are présent, it will be seen that the subject-mat- 
ter of the action is within the gênerai jurisdicion of this court, and 
that it was optional with the plaintiff whether he would commence the 
action in the state court or bring it hère. It is not a case, therefore, 
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where the court is without jurisdiction of the subject-matter, and while 
it is provided in tlie statute that no, such case, when "brought in any 
State court of compétent jurisdiction, shall be removed to any court of 
the United States," the provision does not inthcate an unwillingness on 
the part of Congress that fédéral courts exercise such jurisdiction, for 
it is by express language conferijsd upon botli fédéral and state courts 
concurrently, and the plaintiff could as well bave brought the action 
hère as in the state court. It is apparent that the prohibition against 
removal is for the benefit, and is a personal privilège, of the plaintifi, 
and, if he could bave originally brought the suit in this court, there is 
no reason why he could not waive his privilège, and, after the com- 
mencement of the action in the state court, consent to the removal 
thereof to this court. I perceive no substantial distinction in principle 
between such a provision and section 51 of the "Judicial Code" (.\ct 
March 3, 1911, c. 231, 36 Stat. 1101 [U. S. Comp. St. Supp. 1911, p. 
150]), which déclares that: 

"No civil suit sJiall be brouglit in any district court a.£;ainst auy pevwon iu 
any other district tlian tliat whereof lie is au iuliabitant." 

One appears to be quite as mandatory as the other. And yet it is well 
settled that the right thus conferred of having the suit brought in the 
district of his résidence is a personal privilège which the défendant 
may waive. Kreigh v. Westinghouse & Co., 214 U. S. 252, 29 Sup. 
Ct. 619, 53 L. Ed. 984; In re Moore, 209 U. S. 490, 28 Sup. Ct. 585, 
52 L. Ed. 904, 14 Ann. Cas, 1164, That the plaintiff, in an action 
under the Employer's Liability Act, may waive the right to bave it 
remanded by failing seasonably to object to its removal, is held in 
Thomas v. Chicago & N. W. Ry. Co. (D. C.) 202 Fed. 766. See, also, 
Détroit Trust Co. v. Bank, 196 Fed. 29, 115 C. C. A. 663. 

It appearing therefore that the objection is one which the plaintiff 
may waive, and that hère the plaintiff bas, both by acquiescence and by 
invoking the interposition of this court, consented to its jurisdiction, 
the motion to remand will be denied. 



In re HALE. 
(District Court, D. New Mexico. May 5, 1913.) 
No. 39. 
1. BantkETTptcy (§ 408*) — Dischabge — False Oatii. 

Bankr. Act July 1, 1898, c. 541, 30 Stat. 550 (V. S. Comp. St. 1901. p. 
.34l!7) § 14b, preclndes a Oiacharge in case the bankrupt bas coumiitted 
an offense punishable by iniprlsoument as therein provided, and section 
L'Ob (2) provides for tbe punishnieut of a bankrupt by imprisounient when 
lie bas ruade a false oatli or acconut iu, or iu relation to, auy proceediug 
lu bankruptcy. IJcld, that a false oath niade by a bankrupt, to preveut 
a discharge, niust bave been knowlngly and fraudulently made, aiul will 
be so cousidered when he states matters which be does not believe to be 
true, willtuUy and contrary to his oath. 

TKd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 732-7;!6 759 
762, 76;{ ; Dec. Dig. § 408.*] 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to flate, & Rep'r Indexes 
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2. Bankeuptcy (§ 408*) — Disciiabge — False Oath. 

An objection was filed to a bankrupt's dischîirse on the ground that he 
had niade a taise oath that he had no real estate, when in fact he held 
the légal title to certain real estate according to the records. The land 
in question was bought with funds derlved from property the légal title 
to which was vested in the bankrupt's wife during her lit'etinie, and was 
located in Missouri and Texas, under the laws of which the wife"s prop- 
erty on lier death descended to the ehildren, siibject to a life estate in 
the husband, at least to the extent of one-third of the property. Held. 
that tlie bankrupt was charged with knowledge of his interest in the 
property, and that his oath that he owned no interest therein was will- 
fully false and sufflcient to prevent a discharge. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dlg. §§ 732-736, 7!59, 
762, 763; Dec. Dig. § 408.*] 

In Bankruptcy. In the matter of bankruptcy proceedings of Josiah 
Haie. Application for discharge denied. 

Spiess, Davis & Ilfeld, of East Las Vegas, N. M., for bankrupt. 
Jones & Rogers, of East Las Vegas, N. M., for objecting creditor. 

POPE, District Judge. This cause is pending before the court upon 
objections to the discharge of the bankrupt. Thèse objections proceed 
upon three grounds. Objection numbered 3, in the présent state of 
the record, is without évidence to support it; and as to objection 
numbered 1, counsel for objecting creditor has, with commendable 
frankness, expressed his doubt, which we find well founded, as to 
whether it is possessed of merit. This leaves the case pending upon 
objection numbered 2, which is that the bankrupt made a false oath 
in swearing in his schedules that he had no property or assets. Stating 
the matter more specifically, the alleged false oath consists in the oath 
of the bankrupt that he had no real estate, and that the interest in 
certain real estate in Mora county, as to which, according to the rec- 
ords, bankrupt held the légal title, was really in the bankrupt as trustée 
for his ehildren, and that, as to such, bankrupt "claims no right, title, 
or interest therein or thereto, excepting as such trustée." 

[1] The question is whether this was a false oath such as, under 
Bankr. Act, § 29b, in connection with section 14b (1), precludes his 
discharge. The last section provides that, in effect, there should be no 
discharge where the bankrupt has "committed an offense punishable 
by imprisonment as therein provided," and section 29b (2) provides 
for the punishment of the bankrupt by imprisonment where he has 
made "a false oath or account in, or in relation to, any proceeding in 
bankruptcy." Of course, the intent is a material élément in such a 
matter. The false oath must hâve been knowingly and f raudulently 
made, and an oath may be considered to hâve been so made when 
made by a person who states matters which he does not believe to be 
true, willfully and contrary to his oath. Wechsler v. United States 
(C. C. A. 2d Cir.) 158 Fed. 579, 86 C. C. A. 37. Was the oath of the 
bankrupt hère made that he had no real estate a false oath within the 
définition just given? 

[2] It is shown that the real estate in question was bought with 
funds derived from property the légal title to which was vested in 

*For other cases see same topic & § ndmbek in Dec. £ Am. Digs. 1907 to date, & Rep'r Indexes 
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the bankrupt's wife during her lifetime. This property was located 
in the states of Missouri and Texas. Under the laws of thèse states, 
80 far as we can ascertain them, the property of the wife upon her 
death descended to the children, subject to a hfe estate in the husband, 
at least to the extent of one-third of the real estate. Notwithstanding 
this state of the law, the bankrupt swore that he had no interest in this 
real estate. He is presumed to hâve known the law, and there is no 
explanation afforded by his testimony as to why, contrary to the légal 
status of the matter, he made oath that he had no interest in this real 
property. Had he testified to advice of counsel upon the subject, or 
any other reasons leading to the belief that his oath upon this point 
was the resuit of mistake or improper advice, the case would hâve 
been brought within the rule laid down by this court in its opinion in 
other cases. In the absence of such explanation, it must be presumed 
that the affiant knowingly took oath that he had no interest in the real 
estate when charged by law with knowledge of such interest. 

There are other reasons leading to the view that bankrupt believed 
he had an interest, but failed to disclose it. His own earnings, accord- 
ing to the record, largely contributed to the purchase of the property 
held by his wife at the time of her death. He seems to bave pursued 
the course of delivering to her any surplus of his salary for investment, 
and her holdings, the proceeds of which went into this Mora county 
property, were the resuit of his own earnings. Not only legally, but 
as a matter of equity, he was interested in the property held by his 
wife, and it must be assumed that he had this in mind. In addition, 
during a long course of years he administered the property held by 
descent from his wife, in many instances held it out as his own, and 
otherwise demonstrating a claim of more than a naked légal title 
thereto. True, he claims that he was during ail this period acting mere- 
ly as trustée for his children ; but such an attitude to the matter im- 
presses me as unnatural, and as not in accordance with what he be- 
lieved to be the facts. I am constrained to the view that he had an 
interest in this Mora county real estate, that he believed at ail times 
that he had such interest, and that his oath to the eflfect that he had no 
such interest was made knowingly, and with the purpose of withhold- 
ing from his creditors the knowledge of his affairs to which they were 
entitled under the Bankruptcy Act. In re Breiner (D. C.) 129 Fed. 
155, is illustrative of the légal principles upon which this conclusion 
is reached. 

The discharge prayed for will accordingly be denied. 



FERIONS V. DORiMAN. 

(District Court, D. New Mexico. July 31, 1913.) 

Xo. 106. 

Bankrui'tc;y (§ 76*) — Involuntary Phoceedings— Relative of Banerupt. 
Hiuikr. .Act .luly I, 1898. c. 541. S 501), HO Stat. 561 (U. vS. Comp. St. 1901, 
p. :i445), provicies that one créditer, having a provable claim of $500, may 
file an involuntary pétition in banlîruptcy, where the creditors are less 

•For other cases see Baœc topi'j & S numbek In Dec. & Am. Digs. 1907 to date, & Re^'v Indexe» 
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than 12. Section 59d provides that, wliere tbe answer allèges and It Is 
proved that there are more than 12 credltors, the proeeeding will be dls- 
missed unless 2 other ereditors joln as petltioners. Section 59e provides 
that, in detei-mining whefher there are more than 12 ereditors, employés 
and relatives v^ithin the third degree of the bankrupt, not joining as i)etl- 
tloners, shall not be couuted. Eeld, that section 59e was Intended to 
guard against fictitlous ereditors preventing bankruptcy, and that rela- 
tives were not prevented from bringiug bankruptcy proceedings. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 50, 56, 97, 
99, 100; Dec. Dig. § 70.*] 

Pétition in bankruptcy by William Rhoades Perkins against Harry 
Howard Dorman. On motion to dismiss the pétition. Denied. 

Wilson, Bowman & Dunlavy, of Santa Fé, N. M., and Cramer & 
Htfadley, of Cincinnati, Ohio, for petitioner. 
Renehan & Wright, of Santa Fé, N. M., for respondent. 

POPE, District Judge. This is an involuntary proeeeding in bank- 
ruptcy, brought by a single petitioner, alleging a claim of more than 
$500, and that the total number of the ereditors of the alleged bank- 
rupt is less than 12. It is stipulated that the petitioner is related to the 
défendant within the third degree of affinity by reason of défendant 
baving married his sister. The case is now presented upon a motion 
to dismiss, upon the ground that an involuntary pétition may not be 
prosecuted by such a relative as the sole petitioner. 

This contention is urged upon the terms of section 59e of the Bank- 
ruptcy Act, which is as f ollows : 

"In Computing the number of ereditors of a baukrnpt for the purpose of 
determining how many ereditors must join in the pétition, such ereditors as 
were employed by him at the time of the flllng of the pétition or are related 
to him by consanguinity or afflnity within the third degree, as determined by 
tbe common law, and hâve not joined in tbe pétition, shall not be counted." 

The argument is that as, in Computing the number of ereditors for 
the purpose of determining how many must bring the pétition, relatives 
within the third degree who hâve not joined in the pétition may not be 
counted, therefore such a relative may not, by himself, bring such a 
pétition. This insistence in our opinion is untenable in a proper view 
of section 59. The latter section, in its subsection "b," provides that 
"three or more ereditors ivho hâve provable daims against any person" 
aggregating $500 or more, or, if ail of the ereditors be less than 12 in 
number, then "one of such ereditors" whose claim equals $500, ma}' 
file an involuntary pétition. Thus possession of a provable claim is 
the gênerai test of the right to iile. Since the claim hère asserted is 
upon promissory notes, and since no reason is suggested why such do 
not constitute valid obligations between brothers-in-law, the petitioner 
hère is the holder of a provable claim, and thus within the gênerai 
terms of the statute, and, unless there be something further in the stat- 
ute operating against him, is entitled to prosecute this proeeeding. 

Do the further provisions of section 59 hâve any such eiïect? Sub- 
section "d" provides that in a proeeeding by less than 3 ereditors, coup- 
ied with the necessary allégation that there are altogether less than 12, 

•For other cas»s see sume topic & § numbbb in Dec. &. Am. Dlgs. 1907 to date, & Rep'r iDdexes 
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the answer may set up that there are more than 12 creditors, and, this 
being proved, the proceeding will be dismissed, unless a sufficient mim- 
ber to make at least 3 petitioners join in the proceeding. Subsection 
"c" provides that in Computing the total nnmber of creditors, for the 
purpose of determining whether the proceeding shall be thus dis- 
missed because of less than the necessary three. employés at the time 
of filing the pétition and relatives within the third degree shall not be 
counted unless they hâve joined in the pétition. The purpose of this 
section is plain. Employés and near relatives are presumably under 
the influence of, or at least in sympathy with, the alleged bankrupt. 
If thèse may be counted as creditors to defeat a proceedmg by less than 
3 creditors, the temptation will often exist to use them fictitiously for 
such purpose, and thus to defeat the ends of the act. Congress, by the 
provision above quoted, says that this may not be done, and plainly 
indicates that if it is sought to oust the jurisdiction of a bankruptcy 
court, by proof that a sufficient number of creditors out of the total 
list of creditors hâve not moved, the latter list must be made up of 
those who are clearly creditors, not those who, by reason of their rela- 
tionship to the défendant, may in ail probability be only coîorably such. 
The intent is to remove the temptation and danger of using employés 
and relatives by way of défense. 

But where the relative appears, not in aid of a défense and as a 
weapon to defeat, but as an adverse mover and as a beneficiary of the 
law, the reason for the rule entirely fails, and with it the rule. The 
différence in the relative's status when used to frustrate the act and 
when proceeding under it is illustrated by the prohibition contained in 
subsection "e". The terms of that section, to the effect that he may 
not be counted, apply only when he bas not joined in the pétition. 
When he has joined, he may be counted ; for then there exists no rea- 
son to f car that his relationship is operating to effect a fraud. Equally, 
indeed more .strongly, is this the case where, as hère, he brings the pé- 
tition himself ; indeed, brings it as the sole petitioner. This seems 
never to bave been questioned in the courts. In re Novak (D. C.) 101 
Fed. 800, décides, it is true, that a wife may bring the proceeding; but 
the case does not discuss, nor indeed apparently consider, section 59, 
and may, perhaps, hâve proceeded upon the theory that husband and 
wife are not related by affinity (State v. Wall, 41 Fia. 463, 26 iSouth. 
1020, 49 L. R. A. 548, 79 Am. St. Rep. 195, 205), andlthat section 59 
was thus not involved. No other décision, even apparently dealing with 
the matter, has 'been found by counsel, and this for the reason, doubt- 
less, that it has never heretofore been deemed one for controversy. 
The bankruptcy text-writers — Remington, § 215; Collier, page 779 — 
express the view that members of the petitioner's family may be pe- 
titioning creditors. So, in our judgment, does the spirit and letter of 
the statute. 

The motion to dismiss will accordingly be denied. 
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THE ASHBOURNE. 

(District Court, B. D. New York. July 21, 1913.) 

1. TowAQE (§ 15*) — Suit for Injury to Tow — Burden of Proof. 

lu a suit against a tug for négligent towage, in permitting tbe tow to 
strilie an obstruction in tlie bottoui of a slip, tlie burden of proving tliat 
tiae oli.struction was a temporary one, not Itnown to navlgators, rests ou 
tbe tug. 

[Ed. Note. — For other cases, see ïowage. Cent. Dig. §§ 30-38 ; Dec. Dig. 
§ 15.*.1 

2. Towage (§ 11*) — Injury to Tovv from Stbanding — Liability op Tug. 

A tug held liable for au in.1ury to a tow from .striking upon rocks In 
tbe bottoru of a slip, wbere tbe niaster knew tbat tbe slip vva.s sliallow 
near tbe eenter, aud niigbt bave avoided it by careful navigation. 

[Ed. Note. — For other cases, see Towage, Cent. Dig. §§ 11-23 ; Dec. Dig. 
§ 11.*] 

In Admiralty. Suit by Alfred G. Trudell against the steam tug 
Ashbourne ; the Philadelphia & Reading Railway Company claimant. 
Decree for libelant. 

James J. Macitlin, of New York City, for libelant. 
Armstrong & Brown, of New York City, for claimant. 

CHATFIELD, District Judge. The tug Ashbourne, the property of 
the Philadelphia & Reading Railway Company, at about 10:30 p. m., 
upon the llth of May, 1911, took a coal boat, the John Mason, belong- 
ing to the libelant, with a cargo of coal, to a slip between Pier No. 4 
of the Standard Oil Company and a pier of the Tidewater Oil Com- 
pany, at Eayonne, N. J. The Mason was under charter for the pur- 
pose of carrying coal, and on this particular trip the coal on board was 
to be delivered to a steamer called the Cheyenne. Two lighters at the 
head of the slip forward of the Cheyenne made it necessary to moor 
the coal barge outside of thèse lighters, as the captain of the barge did 
not then wish to be taken alongside the Cheyenne. 

A list was noticed as soon as the barge was moored, which increased 
as the tide went down, and the barge was found to be "fast." The 
captain, finding 7 feet of water around the bow and 13 to 17 inches 
of water inside, was compelled to pump the boat. The next morning 
she was hauled off by the tug, and subséquent inspection and repairs 
proved that on the port side aft of amidships 10 of the bottora plank 
were injured, 4 of them being shoved up inside of the bilge keelson. 
The libelant allèges that the injury was caused by an obstruction, pre- 
•sumably a rock, well known to mariners using thèse waters, and there- 
fore to be avoided by any tug undertaking to tow a boat into this slip. 

The Mason was loaded with 605 tons of coal, and drew about 9 
feet of water. She is 106 feet long, 25 feet wide, and 11 feet sides. 
A survey of the slip shows a deep berth alongside of the Standard Oil 
pier, having an average width of about 60 to 75 feet, at the point where 
the Cheyenne was lying. A shallow area, varying from 13 feet to 5 
feet, extends over the middle portion of the slip at the shore end, and 

"•For other cases see same topic & § humber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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in this, some 200 feet from the Standard Oil pîer, the présence of 
boulders and large stones is indicated. Subséquent dredging is said to 
hâve been resorted to for the renioval of thèse boulders, and one of 
them, of considérable size, is indicated upon the chart. The présence 
of the Cheyenne and the lighters in the slip make it apparent that the 
Mason rested upon the bottom at some point in the comparatively shal- 
low area within the 13 feet contour. 

[1] The claimant bas endeavored to prove that some temporary ob- 
struction, vvhose présence could not be the basis of a charge of négli- 
gent towing, might bave caused the accident; but no persuasive proof 
of such a cause is shown. The burden of proving such an obstruction 
is upon the tug. The Resolute (D. C.) 149 Fed. 1005, Id., 160 Fed. 
659, 88 C. C. A. 17; The Mabel S. (D. C.) 113 Fed. 971. 

The claimant's real défense, hovvever, is that, if the Mason went 
aground at some shallow point in the slip, where a boat of lier draft 
could not safely be navigated, that the Standard Oil Company, which 
maintains the slip, and which had no marking or buoy to indicate the 
shoal, would be responsible, as the boat was placed in a berth fur- 
nished by them, under conditions known to them, and where they would 
be liable for placing her in an unsafe position. 

After it became apparent that this was the real défense in the case, 
an adjournment was had until it could be seen whether the obstruc- 
tion did exist, and whether the Standard Oil Company could be brought 
in as a party, if tiie présence of any such obstruction was entirely de- 
nied by them. Subsequently a further hearing was had, and the testi- 
mony indicates, as bas been said, that obstructions did exist. The mid- 
dle portion of the slip, at its inshore end, was not safe for use by a 
boat drawing 9 feet of water, unless at high tide. 

[2] The real question, therefore, is whether the Ashbourne was nég- 
ligent in towing the Mason into a slip where dangerous conditions were 
well known, or should bave been known, and where the obligation un- 
dertaken was to place the barge alongside the Cheyenne in a safe man- 
ner, so as to avoid the obstruction just outside of the ship's berth. If 
this was the claimant's contract, and the danger were known, tben the 
Ashbourne did not tow the Mason properly, and is responsible for her 
in jury. On the other hand, if the claimant had no actual knowledge 
of the condition of the slip and the depth of water therein, if the dan- 
gers were neither apparent nor matters of common and charted knowl- 
edge to navigators, and if the tug was merely taking a barge into a 
berth furnished by the Standard Oil Company, with the resuît that the 
injuries were occasioned by the condition of the berth, then ail ques- 
tions of liability would hâve to be settled between the owner of the 
barge and those vvho maintained the berth, and the right to recovery 
would dépend upon proof that an unsafe berth was furnished. 

The testimony shows that the captain of the tug knew that a safe 
berth lay along the pier and that he could pass alongside the Cheyenne 
with bis tow. He knew that there was an obstruction some distance 
out, and that the slip was shallower in ail parts, except where the Chey- 
enne was lying. He knew that the barge drew enough water so that 
it had to be kept in the deep water, and he put the boat alongside the 
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lighter at the request of the barge captain, and not by direction of the 
Standard Oil Company. It would seem that the responsibility for get- 
ting the boat in safely under such circumstances was on the tug, and 
that her injury was caused by lack of care on the part of the tug as 
to conditions which the tug captain knew of and had to be careful 
about. 

The présence of a casual obstruction is not shown. The proof shows 
an injury by grounding in shoal water on a stone or hard bottom such 
as existed there. 

The libelant may bave a decree. 



ESQUIBEL V. ATCHISON, T. & S. F. RY. CO. 

(District Court, D. New Mexico. May 16, 1913.) 

No. 205. 

CosTS (§ 128*) — SuiTs IN Forma Paupbbis — Intebest of Attoenet. 

Plaintiff cannot take advantage of Act June 20, 1892, c. 209, 27 Stat. 
252 (U. S. Comp. St. 1901, p. 706), permitting the prosecution of suits in 
forma pauperis, without prepayment of or the giving of security for costs, 
upon the making of affidavit of inability to do so because of poverty, 
where her attorneys are prosecuting the case on a contingent fee basivS 
and are adœittedly able to give security for the costs. 

[Ed. Note.— For other cases, see Costs, Cent. Dig. §§ 497, 499, 503, 511 ; 
Dec. Dig. § 128.*] 

Action by Eulalia T. Esquibel, as administratrix, against the Atchi- 
son, Topeka & Santa Fé Railway Company. On motion to require 
plaintiff to give security for costs. Motion granted. 

Elmer E. Studley, of Raton, N. M., for plaintiff. 

R. E. Twitchell, of East Las Vegas, N. M., for défendant. 

POPE, District Judge. Motion has been made herein for security 
for costs from the plaintiff. An affidavit has been filed on her behalf, 
setting up poverty, and thus the right to sue without security for costs 
under the provisions of Act June 20, 1892, 27 Stats. c. 209, page 252 
(U. S. Comp. St. 1901, p. 706). As against this latter an affidavit has 
been filed on behalf of the défendant, setting up that the attorneys in 
the case are prosecuting the case upon a contingent fee, and are thus 
interested in the resuit of the litigation. This is admitted by plaintiff's 
counsel upon the hearing of the motion for security for costs. The 
question raised is whether under such circumstances the showing for 
leave to sue in forma pauperis must include a showing that the attor- 
ney, who has an interest in the resuit of the case, as well as the plain- 
tiff and the other beneficiaries (she suing as administratrix), is unable 
to give security for costs. 

The fédéral authorities which hâve construed the law on the subject 
above cited are unanimous in the holding that the showing, to be com- 
plète, must be to the effect, not only that the plaintiff herself is unable 

'For other cases see same topic & | ncmbeb in Dec. & Am. Diga. 19()7 to date, & Rep'r Indexe» 
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to furnish security, but that ail persons înterested in the resuit of the 
suit must likewise be shown to be thus unable to furnish security. 
Boyle V. Great Northern R. Co. (C. C.) 63 Fed. 539; The Bella (D. 
C.) 91 Fed. 540; Reed v. Pennsylvania Ce, 111 Fed. 714, 49 C. C. 
A. 572 (opinion by Circuit Judge Lurton); Feil v. Wabash R. Co. (C. 
C.) 119 Fed. 490; Phillips v. Louisville & N. R. Co. (C. C.) 153 Fed. 
795. 

This construction of the statute seems to be proper, in order that its 
purposes may be effectuated, and the motion for security for costs in 
this case will accordingly be sustained ; it being admitted on the hear- 
ing that the attorneys interested are able to give security for costs. 
The amount of cost bond is fixed in the suni of $250, to be approved 
by the clerk. 



THE DATLIGHT. 
(District Court, E. D. New York. July 23, 1913.) 

Admibaltt (§ 50*) — Pabties — Suit fok Towaqe. 

In a suit in rem to recover for towage services, claimant la eatltled by 
analogy under admiralty rule 59 to bring in a third party, on alléga- 
tion tbat tlie services were rendered on his crédit, and not on tlie crédit 
of tlie vessel. 

[Ed. Nota — For other cases, see Admiralty, Cent Dig. §§ 414-429 ; Dec. 
Dig. § 50.*] 

In Admiralty. Suit by the Merritt & Chapman Derrick & Wreck- 
ing Company against the schooner Daylight. On pétition of claimant 
to bring in new party. Granted. 

WiUiams & Stevenson, of New York City, for libelanL 
Alexander & Ash, of New York City, for claimant. 
James J. Macklin, of New York City, appearingspecially for Mc- 
WiUiams, in opposition to the within moticMi. 

CHATFIEI/D, District Judge. The libel allèges towing services 
rendered by order of the captain on the crédit of the vessel. The an- 
swer and pétition to bring in McWilliams allège that the services were 
not rendered on the vessel's crédit, but were at the request and on the 
crédit of McWilliams. The libelant could bave sued the vessel in rem, 
and McWilliams in personam. The liability of McWilliams may be 
established in the suit, even if the decree does not go against the ves- 
sel, and the libelant cannot object to the motion; for, if the défense is 
a;ood, he would hâve only a claim in personam against McWilliams. 
If the défense is not good, then a proper case is shown by analogy un- 
der rule 59 to bring in the party really responsiblé. 

Motion granted. 

*For oth«r cases see sun* toplo £ J itdmbkb Is Dec. & Am. Tllet. 1907 to date, * Rep'r IndesM 
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BARKER et al. y. EASTMAN et al. 

(Circuit Court of Appeals, First Circuit. August 22, 1913.) 

No. 990. 

1. Courts (§ 492*) — Conflictikg Jurisdiction — Pbiority. 

The rule applied that the filing in a state court of a bill against a tes- 
tameutary trustée for an aceountlng and distribution dld not atteet tiie ju- 
risdiction of the United States courts with référence to a bill seeking the 
sanie relief, flled previously to that flled in the state court. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 1345; Dec. Dig. 
§ 492.* 

Couflict of jurisdiction with state courts, see note to Louisville Trust 
Co. V. City of Cincinnati, 22 C. C. A. 356.] 

2. Courts (§ 279*) — United States Courts — Jurisdiction — Allégations of 

Pleadings. 

The rule applied that if It does not appear at the outset that a suit Is 
one of which the Circuit Court, at the finie its jurisdiction wa.s invoked, 
could properly take cognizance, a suit must be dismissed, and lack of ju- 
risdiction cannot be supplied by anythlng set Up by way of défense. 

[Ed. Note.— For other cases, see Courts, Dec. Dig. § 279.*] 

3. Courts (§ 278*) — United States Courts — Jueisdiction — Allégations of 

Fleadings. 

While a TJnlted States Circuit Court cannot acquire jurisdiction of a 
suit, unless its jurisdiction Is apparent ou the face of the bill or déclara- 
tion, its jurisdiction uiay be defeated by a subséquent developiuent of 
facts wliich dld not appear at the outset. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 819 ; Dec. Dig. § 
278.*] 

4. Courts (§ 308*) — United States Courts — Jurisdiction — Citizenship of 

Parties. 

Wliere, in a suit by citizens of Massachusetts against a testanientary 
trustée, who vvas a citizen of New Hampshlre, for an aceountlng and dis- 
tribution, another citizen of New Hampshire, Interested in the distribu- 
tion, was made a party défendant and answered, admlttlng the alléga- 
tions of the bill and alieglng that the time for distribution had not ar- 
rived, the United States courts had no jurisdiction, since, whatever the 
fact with référence to the lawful tlme for distribution, the rlght to an 
aceountlng, which was the real purpose of the bill, was at ail tlmes ex- 
istent, and that controversy was between citizens of Massachusetts and 
New Hampshire on one side and another citizen of New Hampshlre on 
the other side. 

[Ed. Note. — For other cases, see Courts, Cent, Dig. §§ 855, 856; Dec. 
Dig. § 308.* 

Diverse citizenship as a ground of fédéral jurisdiction, see notes to 
Shipp V. Williams, 10 C. C. A. 249; Mason v. Dullagham, 27 C. C. A. 298.] 

Appeal f rom the Circuit Court of the United States for the District 
of New Hampshire; Edgar AIdrich, Judge. 

Bill by Will T. Barl<:er and others against Edwin G. Eastman, trus- 
tée, and others. From a decree dismissing the bill (192 Fed. 659), the 
complainants appeal. Affirmed. 

Alvah G. Sleeper, of Boston, Mass., for appellants. 
Edwin G. Eastman, of Exeter, N. H. (Eastman, Scammon & Gard- 
ner, of Exeter, N. H., on the brief), for appellees. 

'For other cases see game topic & § numbek In Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
206 F.— 55 
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Before PUTNAM and DODGE, Circuit Judges, and BROWN, 
District Judge. 

PUTNAM, Circuit Judge. This is a bill in equity, brought by per- 
sons entitled under the will of Hiram Barker against the existing sole 
trustée under that will. It was filed by three citizens of the state'of 
Massachusetts, in behalf of themselves, and also in behalf of Charles 
B. Barker, another citizen of Massachusetts, if he should choose to 
join. The only respondent named in the bill was the trustée, Eastman, 
a citizen of New Hampshire. 

Subséquent to the filing of the bill, a motion was made by the com- 
plainants to make Ella M. Barker, another citizen of Massachusetts, 
a party plaintiff. This motion was immediately granted. The bill 
alleged that under the will the trustée was to pay Clara Barker Berry, 
the only daughter of the testator, $2,000 annually during her life, 
"and a further sum if in the opinion of the trustée it should be nec- 
essary"; and it further alleged that "neither the said Clara Barker 
Berry, nor the said Ella M. Barker, is a necessary party to this bill, 
as they are not entitled to any distributive share out of the estate." 
Subsequently, however, the complainants made a motion to make 
Clara Barker Berry a party respondent, because, as they alleged, she 
was one of the legatees mentioned in the will concerned, and also 
"interested in the distribution of the estate." Thereupon an order 
was entered that she be made a party respondent for the reasons stated 
in the motion. Clara Barker Berry filed a plea, which she afterwards 
withdrew, and subsequently an answer, admitting the allégations of 
the bill, and making no déniai of her distributive interest, but alleging 
that the time for distribution had not arrived. The motion for join- 
ing her described her as a citizen of the state of New Hampshire. 

The bill was dismissed without préjudice, and the complainants 
thereupon appealed to us. The appeal is described as by "the above- 
named plaintifïs," without further désignation of who was meant by 
"the above-named plaintiffs" ; but, as the bond on appeal was signed 
by Will T. Barker, Eda F. Barker, Hiram H. Barker, and Ella M. 
Barker, it is to be assumed that ail the original complainants, as well 
as Ella M. Barker, are jncluded in the words "the above-named plain- 
tifïs." 

Eastman is a testamentary trustée, with référence to whose accounts 
and other proceedings full provision is made by the statutes of New 
Hampshire, which statutes give ample remedy in référence thereto. 
Public Statutes N. H. 1901, c. 198. 

The bill is drawn in ail respects like the bill sustained in Payne v. 
Hook, 7 Wall. 425, 19 L. Ed. 260, except that there is no charge of 
misfeasance against the trustée, as there was in Payne v. Hook. In- 
deed, it is doubtful whether the bill sets out any controversy what- 
ever. It makes no question about the construction of the will, or about 
the rights of the various persons in interest under it. It fails to make 
any charge against the trustée, in so far, indeed, that it fails to allège 
that he has either omitted or delayed or declined to render accounts 
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according to the statutes of New Hampshire referred to, or has been 
requested to do so. 

[1] The record shows that a bill of a similar purport was filed in 
the State courts of New Hampshire, but subsequently to the filing of 
the bill with référence to which this appeal was taken ; so that it can- 
not, as is thoroughly settled, in any way affect jurisdiction with référ- 
ence to the matter now before us. The same is true with référence to 
certain other proceedings commenced in the state courts to which we 
need not refer particularly. 

[2] Inasmuch as the claim is made that certain proceedings subsé- 
quent to the filing of the bill hère gave the Circuit Court jurisdiction, 
ail weneed say in référence to that is that the gênerai principle stated 
in Raiiway Company v. Lewis, 173 U. S. 457, 19 Sup. Ct. 451, 43 h. 
Ed. 766, is thoroughly settled that, if it does not appear at the outset 
that a suit is one of which the Circuit Court, at the time its jurisdic- 
tion was invoked, could properly take cognizance, the suit must be dis- 
missed; and lack of jurisdiction cannot be supplied by anything set 
up by way of défense. This is reaffirmed in Omaha Electric & Pow- 
er Company v. Omaha, 230 U. S. 123, 33 Sup. Ct. 974, 57 L. Ed. — . 
This does not, of course, bar amending a bill or other proceedings in 
such way as to show jurisdiction, if in fact the court had jurisdiction. 

The prayer of the bill is as follows: 

"To the end, therefore. that your orator.s niaj- obtain the relief to which 
they are' justly entitleci in the premises, they now pray the court to graiit 
theni due process of .subpœna directed to said Edwin G. Ea.stman, défendant 
hereinbefore named, requirlng him to appear herein and answer (but not un- 
der oath, the same being expressly walved) the several allégations iu this your 
orators' bill contained, and that an account niay be taken of the Personal and 
real estate of the testator now in the hauds of the défendant, and that the 
same may be applied in due course of administration, and that it may be dé- 
terminée what proper, suitable, aud sufflcient bonds or other security .shall be 
given by the plaintifCs, and eacli of thein, in accordance with the terms of the 
will, and that it may be ascertained what is the respective share of said 
estate now belonglng to the plaintifCs, and each of them, aud tliat the same 
may be paid to the plaintifCs, and each of them, and that for those ijurposes 
ail proper directions may be given, and that the plaintitïs may hâve such fur- 
ther or other relief in the premises as the nature and circunistances of this 
case may require, and to your honors shall seem nieet," 

In Payne v. Hook, 7 Wall. 425, 19 L. Ed. 260, already referred to, 
there was clearly a controversy between citizens of différent states 
in the sensé of the Constitution, because the complainant, of one state, 
charged the respondent, a citizen of another state, with misconduct 
in bis office ; but the bill at bar discloses no controversy of that char- 
acter. It asks for an accounting, without alleging that any accounting 
had been refused, or that there was default, omission, or refusai by 
the trustée with référence to anything whatever. Therefore the ques- 
tion at once arises whether, in vievv of the later décisions of the Su- 
prême Court limiting or qualifying Payne v. Hook, or some expres- 
sions therein, as the case or the expressions had been somewhat un- 
derstood — that is to say. Buyers v. McAuley, 149 U. S. 608, 13 Sup. 
Ct. 906, 37 E. Ed. 867, Farrell v. O'Brien, 199 U. S. 89, 25 Sup. Ct. 
727, 50 L. Ed. 101, Ingersoll v. Coram, 211 U. S. 335, 29 Sup. Ct. 
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92, 53 L. Ed. 208, Waterman v. Bank, 215 U. S. 33, 30 Sup. Ct. 10, 
54 L. Ed. 80, and McClellan v. Carland, 217 U. S. 268, 30 Sup. Ct. 
501, 54 E. Ed. 762— the bill présents any controversy as between citi- 
zens of différent states within the meaning of the Constitution. We 
pass this by, however, because the bringing into the case by the com- 
plainants of Clara Barker Berry, a distributee, and therefore a nec- 
essary party, in view of the fact that she is a citizen of the same state 
as the original respondent, the trustée, defeats jurisdiction in any 
event. 

[3, 4] While the rule is clear that, in the aspect we hâve hère, ju- 
risdiction cannot be secured unless apparent on the face of the bill or 
déclaration, yet it is equally true that it may be defeated by a subsé- 
quent development of facts, which did not appear at the outset. This 
is now the position hère, made so by the complainants when they 
brought in Clara Barker Berry. It is true she allèges that the bill 
misinterprets the décision in Edgerly v. Barker, 66 N. El. 434, 31 Atl. 
900, 28 L. R. A. 328, but that it is not alleged in such way as to show 
whether she intends, with référence thereto, to make a controversy 
between her and the original complainants, or between her and the 
trustée. If, within the ternis of the bill, it did indicate a substantial 
controversy between her and the complainants, then, so far as this 
is concerned, the bill might possibly be retained, because, arranging 
the parties according to the controversies, we might hâve the com- 
plainants on one side, and the trustée and Clara Barker Berry on the 
other. This, however, would be purely incidental, so far as this litiga- 
tion is concerned, because, whatever the fact with référence to the 
lawful time for distributing the estate, the right tO' an accounting, the 
obtaining of which is the real purpose of the bill, is at ail times ex- 
istent; and, so far as that is concerned, Clara Barker Berry is arrayed 
with the nominal complainants. Therefore, as to the only controversy 
which the record sets out, we find citizens of two states, Massachu- 
setts and New Hampshire, on one side, and the trustée, also a citizen 
of New Hampshire, on the other. It would be useless to go on with 
a bill in which the record as made by the complainants now shows 
must ultimately resuit in defeating the jurisdiction of the court. 

The decree of the Circuit Court is affirmed, and the respondent 
Eastman recovers the costs of appeal. 
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(Circuit Court of Appeuls, First Circuit. Juiie 20, 1013.) 

No. 1,016. 

Mastee and Servant (§ 204*) — Ejiployek's Liaiulity Act — Asstjmed Risk. 

Act April 22, 1908, c. 149, 35 Stat. (i.j (IJ. S. Comp. St. Supp. 1911, p. 
1322), imposes a Itabillty on Interstate carriers for iu.iuries to servants, 
and section 4 déclares tliat, In any action Ijrougiit as^ainst any common 
carrier xnider tiie act to recover damages for injuries to or deatl» of any 
of its employés, such employé sliall not be held to bave assumed the risk 

•For other cases see sama topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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of his eiiuil().\nient in aiiy case where the violation by such comraon ear- 
riei- of nny stature eiiacted for the safety of the employés contributed to 
tlie injury or death of such eniijloyé. Jleld, that such section liniited 
the abrosation of the doctrine of assunied risk in such cases to instances 
where the violation of an express statutory dnty by the carrier vvas 
chai'sed, and hence such doctrine was upplicjible to an action under the 
statute for the death of a railroad employé engaged in Interstate commerce 
resultiiis froni the alle^ed neslijrence of the railroad company in con- 
structins its tracks too close tosether. 

[ICd. Xote.—For other cases, see Master and Servant. Cent. Dig. §§ 544- 
546; Dec. Dif,'. iî 204.*] 

In Error to the District Court of the United States for the District 
of New Hampshire. 

Action by Hannah Bethime against the Central Vermont Railway 
Company. Jiulgment for plaintiiï, and défendant brings error. Re- 
versed and remanded. 

George F". Morris, of Lancaster, N. H. (Drevv, Shurtleff & Morris 
and Harry B. Amey, ail of Island Pond, Vt., on the brief), for plaintiff 
in error. 

Henry F. Hollis, of Concord, N. H. (Hollis & Murchie, of Concord, 
N. H., and Raymond Trainor, of White River Junction, Vt., on the 
brief), for défendant in error. 

Before PUTNAM and DODGE, Circuit Judges, and BROWN, Dis- 
trict Judge. 

PUTNAM, Circuit Judge. This is a suit for damages under the 
employer's liability .statutes of the United States, with a verdict and 
judgment for the ])!aintiff, followed by this writ of error by the défend- 
ant. By the word "plaintiff" we niean the plaintiff below, and by the 
word "défendant" vv-e mean the défendant belovi'. Numerous points 
were raised, but we need consider only two. The allégations of the 
déclaration which we need ref er to are as f ollows : 

After alleging sufficient to establish the character of the défendant 
as an Interstate commerce carrier, they proceed : 

"That the défendant at said White Kiver .Tunction, at a point opposite a 
certain icehouse of a certain corporation styled Swift & Co., wrongfully, un- 
lawfully, and negligently niaintained, and .suffered to he niaintained, as a 
part of its roadhed, three several lines of railroad track, nearly parallel, and 
.sltuated so close together and constructed in such a careless and négligent 
manner as to eudanger the lives and liuibs of employés who niight hâve oc- 
casion to stand or pass between trains of car.s situated on said three several 
lines of railroad track, or to ride or climb upon the cars of said trains pass- 
iug each other on said tracks ; that on the Ist da.v of September, 1909, plain- 
tiff's intestate was enjployed by said défendant as a sealer, to take the inim- 
ber of seals and cars passlng from said state of Vermont Into the states of 
Xew Hampshire and Massachusetts and carrying commerce between said 
White Kiver Junction and Lebanon, in said eminty of Grafton and state of 
Xew Hampshire, and between said White River Junction and Springiield, in 
the county of Hanipden and commonwealtli of Massachusetts ; tliat while in 
tlie exercise of due care and in the performance of his duties as such sealer, 
and engaged in interstate commerce, as said intestate was passing or standing 
between two trains of freight cars situated on two adjoining tracks oppo.site 
said icehouse, heing two of the tln-ee several lines of railroad track afore- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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said, one of said freiglit trains was carelessly, improperly, and negligently 
started in motion, witliout warning to said Intestate, by said défendant, its 
officers, agents, and employés, so tbat said Intestate was eruslied betweeu tlie 
two trains of freiglit cars aforesaid, by reason of tlie defective, négligent, and 
iinlawful condltiou of said roadbed, as aforesaid, :ind by reason of the care- 
less, improper and négligent starting of said freiglit train, witliout warning 
to said intestate, as aforesaid, and said intestate was tliereby so injured, 
bruised, and maimed that lie dled." 

We will consider mainly the question of the assumption of risk as 
known at common law, including the subordinate question whetlier 
that défense is available under the statutes of the United States on 
which the suit was based. 

The propositions in référence thereto are complicated because the 
plaintiff rests its case on a niuhiple, or double, charge of neghg-encc, 
viz. : 

First. Tlie relation of the tracks of the défendant corporation to 
the trains situated thereon, as we will explain. 

Second. The alleged négligence of the yardmaster, to which we will 
refer. 

If the négligence of the yardmaster was found by the jury to hâve 
been an élément in the plaintiff's case, the question of assumption of 
risk might not bave been important, because there might hâve been no 
unusual risk with proper care on the part of the yardmaster ; and there 
is no évidence in the record that the yardmaster was habitually nég- 
ligent, or, if habitually négligent, that the deceased had knowledge of 
that fact. But it is not improbable that the jury failed to find that 
the yardmaster was négligent, so that the entire négligence found by 
the jury may hâve been in the construction of the tracks, and in the 
location of the trains, two matters as to which the deceased was per- 
haps thoroughly informed, and as to which, at common law, he per- 
haps assumed the péril incident to the situation. 

The rulings of the court, however, took no note of this peculiarity in 
the plaintiff's case ; so that, if they were erroneous in any view of the 
évidence which the jury might bave accepted, there was prejudicial 
error. 

The point on this question of assumption of risk was clearly raised 
by request for instructions, as f oUows : 

"ïhe jury sliould take into considération ijlniiitifl"s Knowledge of tlie dan- 
gers of tlie situation derlved froui hls ex])erience, and if you flud lie was 
tnlly Informed of the dangers incident to bis work your verdict shoiild bi? 
for the défendant." 

There was an accompanying request which asked the court to in- 
struct the jury that certain conditions, supposed to exist, did not con- 
stitute "négligence in law" ; but expressed in this form it was f atally 
bad. As to the request which we bave quoted, the court instructed the 
jury as follows: 

"Under the old law, take the flrst instance, if tliis place was faulty — in 
other words, not a reasouably sate place — and if Bethune kiiew it was danger- 
ous, or understood it was dangerous, lie would assume the risk ; but tliat doc- 
ti-iue, or that theory, as lias been claimed, has beeu overthrown by this féd- 
éral statnte whicli déclares in effect that tlie assumption of risk or contribu- 
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tory négligence, whicli is Jargely the same tliing, where a man voUintarlly 
goes into a (langerons place, is rot a full défense. 

"It seems to liave beeu the policy of Congress, and it is generally accepted, 
I think, as a sound public policy, tliat those old ancient rules arc too harsli 
to lie administered under présent économie conditions, so Congress lias seeu 
fit, so far as it inay go — and that is only so far as concerns Interstate busi- 
ness — to overthrow those rules and say In effect that if there was faiilt on 
flie part of an employer or auy of its agents the fact that the injured party 
knew of the dangerous situation, and the hazards of it, or knew that he 
was to work in connection with a coservant for whose fault he was formerly 
responsible, is not now a full défense. 

"I liave been requested to say — and I hâve already said it in effect — that 
whatever knowledge this injured party had about the dangers of the situa- 
tion is not to be considered on the question of the defendant's liability." 

It is clear, therefore, that, in any vievv of the record, the position 
at the trial was plainly understood by both court and counsel, with 
référence to the question of assumption of risk. 

We give the detailed alleged facts of the case from the brief of the 
plaintiff, because at every point we must on the issues we are consid- 
ering take the view of the plaintifï as to what the jury might hâve been 
justified in finding. As claimed by the plaintifï, they were as follows: 

"Donald Bethune was a car sealer in the White River Junction yard. His 
work consisted in taking the numbers of cars and the numbers of seals on 
ail loaded box cars coming into and going out of White River Junction,^ as 
well as calling crews for trains and getting the arriving and leaving time 
of ail passenger cars. 

"It was his duty to examine cars coming into the yard, take the numbers 
and initiais and impressions on the seals, and record them in a book in the 
yard office for future référence, The seal numbers were taken on a small 
book that he carried around with bim and from It copied into the station 
record. 

"He took the record of ail cars that passed through White River Junc- 
tion while he was on duty. He worked from 7 a. m. to 7 p. m. daily, and 
probably took the numbers of 20 trains during that time. Bethune had done 
this work for 30 years. Wherever it was most convenient for hlm, he took 
the car numbers, and, of course, it was more convenient to get them before 
the trains were broken up, but in any event he had to complète his job on 
each train and examine every car. The seals referred to were llttle pièces 
of lead, pressed with the number and initiais of the road and pierced with 
wire, with which they were fastened to the car door. 

"In the northerly part of the Central Vermont yard at White River Junc- 
tion, Swift & Co. malntained an icehouse used for the purpose of supplying 
ice to refrigerator cars which stopped there. Bethune often took the car 
numbers and seals of trains at this place. In fact, his duties took him to ail 
parts of the yard. The work at the icehouse was done while the cars were 
being iced, but Bethune worked wherever the train happened to stop, catch- 
ing the trains wherever he could, it being his business to go to them wher- 
ever they were and get their car numbers. He operated about a mile, on ei- 
ther side of the White River Junction station. In doing his work Bethune 
usually commenced at the forward end of a train and worked to the rear of 
one side, taking the numbers on the other side on his way back. 

"When injured, plaintifC's intestate was working on train 404, coming from 
the north through White River Junction. It was known as a freight extra, 
carrying perishable stufE that required Icing at the icehouse. It was also 
called the butter train, and came in over the Central Vermont from St. Al- 
bans to White River junction. Immediately upon the arrivai of the train 
Bethune commenced to take the car seals. At the time of the accident he 
had taken the numbers and seals down on one side and was coming up on 
the other, taking seals between the two trains. 
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"As preyionsly sald, there was an icehouse belonglng to Swift & Co. at 
the time of the accident at Wliite River Junctlon. It was used for storing 
Ice, and located in the northerly part of the Central Vermont j'ard. Be- 
tween the icehouse and the White Biver there were three tracks. The oiie 
nearest the river was the passenger main line. West of this was the freight 
Une, and iinmedlately west of the frelght Une was the icehouse track. The 
iceliouse was the usual stopping place for ail trains In the summer time 
that had to be Iced. Most of the trains with refrigerator cars going soutb 
Btopped there. 

"In one place between the main freight line and the Icehouse siding the 
space grows narrovr. Towards the south end It is a little narrower than at 
the other end. Above the icehouse there is more room between thèse two 
tracks. Just south of the center of the icehouse the tracks corne to the very 
narrowest point. ïhere the roofs of cars project out so that they are doser 
than the bottoms of the cars. 

"Bethune was Injured in front of the Swift Icehouse at the north end of 
the yard about midway of the icehouse, perhaps a little to the north of the 
center, if anythlng. The butter train was on the main freight line, the mld- 
dle of the three tracks. A dairy train, No. 759, had puUed in on the ice- 
liouse track, comlng from the north, from which direction the butter train 
also came. The butter train had come In on the main freight line golng 
south, and after that the dairy train had puUed In on the Icehouse track 
golng south. The butter train had stopped on the main freight line, and flve 
or six cars were eut oflf, taken south, hacked north onto the icehouse siding, 
and were Iced, pulled out, and backed onto the train agaln and coupled ou. 
The dairy train pulled onto the ice house track rlght alter the flve or six 
cars mentioned had been pulled out, and had come to a rest before thèse 
cars were coupled onto the butter train. 

"When the butter train started south it was going about twice its length 
onto what was called the straight track to be inspected; the dairy train re- 
maining stationary. The first î''itzpatrick, a man who was présent, knew of 
the trouble, he heard a cry, and, looklng back, saw Bethune between the 
roofs of both cars. He was being roUed between a car of the butter train 
and a car of the dairy train, his body about half above the roofs, and, after 
he had revolved between the cars back to the gap, he was released and 
dropped. Fitzpatrick thinks he was climbing up over on extra 404 or onto 
the dairy train, and when he got to the top he naturally swung around, and 
his body was caught." 

This statement of facts alleged by the plaintiff complemented 
the propositions of the déclaration to which we hâve ref erred as to a 
double négligence, namely, that of the manner and maintenance of its 
tracks by the défendant corporation, and that of the omission of a 
warning by the yardmaster, Fitzpatrick, in the following language : 

"There is nothing complex or concealed about the évidence of négligence 
upon wldch this action is based, and for which the défendant Is legally re- 
sponslble. It consisted in the failure of Fitzpatrick, the Whlte Hiver Junc- 
tion yardmaster, who had charge of and was dlrecting the movements of 
the butter train, to glve the deceased timely warning of his intention to sig- 
nal the train to start, although knowing of Bethune's présence in a place 
where he was likely to be injured by such movement, and In the maintenance 
by the défendant of its tracks in such condition that cars upon them came 
close togetlier, so close that persons working between them were likely to 
get squeezed." 

We pay little attention to the mère fact of the location of the tracks 
in the way described, although we do not deny that, under the particu- 
lar circumstances, the jury might perhaps hâve found that the construc- 
tion was négligent, nor especially that, under the particular circum- 
stances, the défendant corporation was négligent in allowing its trains 
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to be sealed at that précise locality, and in not requiring that the seal- 
ing should be donc at one of the other neighboring localities described 
by the plaintiff. Presumably, nevertheless, the mère matter of the lo- 
cation of the tracks would not be held neghgent in New England, 
where the approximation of tracks to each other is very close in so 
many localities, especially about the terminais and the yards of rail- 
roads, so that denunciation of them as unauthorized, or the mainte- 
nance of them as négligent, would require reconstruction beyond what 
could possibly be regarded as reasonable. Under the circumstances 
of the case, we leave that to further investigation by the court of first 
instance with a full opportunity therefor. It is enough now to say 
that, under proper instructions by the court, the jury might hâve found 
that, with the knowledge of the premises possessed by the deceased 
car inspector, he might well be held at common law to hâve assumed 
the risk under some circumstances. 

Perhaps the leading case, and the one absolutely close to this at bar 
on this point, is Tuttle v. Railway, 122 U. S. 189, 7 Sup. Ct. 1166, 30 
L- Ed. 1114, where it was held that the construction of the tracks with- 
in a railroad freight station or yard was perilous, arising from the 
sharpness of the curves, and was yet held to involve a danger assumed 
by the employés who were familiar therewith. The dangers were pre- 
sumed, at page 195 of 122 U. S., 7 Sup. Ct. 1166, 30 L. Ed. 1114, to 
hâve been known to an experienced brakeman accustomed to the yards 
in question, where the ruling of the trial court in directing a verdict for 
the défendant on this account was sustained. It was said, at page 194 
of 122 U. S., 7 Sup. Ct. 1166, 30 L. Ed. 1114, that any rule of law re- 
stricting a railroad company as to such questions would leave to the 
varying and uncertain opinions of juries the détermination of engi- 
neering questions, and that it must be a very extraordinary case where 
the discrétion of such corporations in such matters should be inter- 
fered with, and that the brakemen and others employed to work in 
such situations must décide for themselves whether they will encounter 
the hazards incidental thereto. To a similar effect were the extracts 
from Judge Cooley approved on page 196. Tuttle v. Railway, and its 
substantial expressions, were reaffirmed and applied with référence to 
the construction of a water tank as late as Choctaw R. R. Company v. 
McDade, 191 U. S. 64, 68, 24 Sup. Ct. 24, 48 E. Ed. 96, and mean- 
while, in Southern Pacific Co. v. Seley, 152 U. S. 145, 153, 14 Sup. 
Ct. 530, 38 L. Ed. 391, and elsewhere. 

Tuttle V. Railway, and ail the observations contained in it, would ap- 
ply fully in behalf of the défendant at bar if the entire négligence 
charged had been with référence to the construction of the tracks, 
unless there is within the record some exceptional circumstances not 
called to our attention by either party. Plain it is that at common law 
the défendant would hâve been entitled to hâve had instructions as to 
the assumption of risk in the line of the cases cited, if that had been 
the only alleged négligence on the part of the défendant. 

However, there are varying phases presented by the case before 
us, in view of which we are bound to say that it was impossible for 
the court, having due regard for the law, to take the whole case from 
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the jury; and no exception based on a daim for a ruling of tliat kinJ 
can be sustained. Aside from that, there are varions phases, as fol- 
lows: 

First, if the jury had found that it was the duty of the yardmaster 
to warn the intestate car inspecter, as claimed by the déclaration and 
propositions of the plaintiiif, several positions might follow, namely : 

As to the neglect of the yardmaster, there is nothing in the record 
to justify any claim of the assumption of risk which might perhaps 
exist if the practices of the yardmaster were différent from what they 
ought to hâve been, had been continuous, and had been known to the 
intestate, in which case the intestate might bave been required to look 
ont for himself ; and further it follows that, if it was the duty of the 
yardmaster to warn the intestate, and the intestate had no reason to 
understand that he would not warn him, there was no risk to be as- 
eumed, because there could bave been no spécial risk under the cir- 
cumstances. The jury might bave found this ; and, if the record had 
shown that it did so find, the verdict might be required to stand. But, 
as the case went to the jury, this position cannot be reasonably sup- 
posed to hâve existed. On the other hand, the jury might bave found, 
under the instructions of the court, that there was no négligence ex- 
cept in the construction of the tracks. In view of that fact, the de- 
fendant at common law would bave been entitled to an instruction 
upon the assumption of risk, as argued for by the défendant; and 
the instruction given would bave been error. Therefore we bave only 
to consider the question whether, under the United States statutes, it 
is true that the doctrine of assumption of risk does not apply, as held 
by the court, and as now maintained by the plaintiff. We are of the 
opinion that it does apply, and that the instruction in question should 
bave been given, if not in the précise form requested, yet in substance. 

The statutes as amended are conveniently found in the Em- 
ployer's Liability Cases, 223 U. S. 6, 7, and 8, 32 Sup. Ct. 169, 56 L. 
Ed. 327. The only thing therein expressly relating to this topic is sec- 
tion 4, appearing on page 8 of 223 U. S., 32 Sup. Ct. 169, 56 L. Ed. 
327, to the effect that no employé shall be held to bave assumed the 
risk in case of violation of "any statute." This section byits letter is 
clearly limited to a violation of a statute. In the case at bar there 
was no violation of any statute. There is merely a liability for the re- 
covery of damages under certain circumstances ; that is, by reason of 
certain defects or insufficiencies existing at common law. It is hardly 
to be presumed that Congress would enact statutory directions about 
the construction of railroads in New England in the particular involv- 
ed hère, where a compliance with such a statute would be perhaps 
ruinous. In order that the provision might apply hère, instead of using 
the words "violation of any statute," it should bave been broadened ont 
to cover ail the obligations of a carrier required either by the common 
law or by statute ; and the construction now claimed by the plaintiff 
for this provision is too extrême and unnatnral to be accepted. 

The plaintiff also relies on section 5, referring to "any contract, 
rule, régulation or device" looking to an exemption of the common 
carrier, that clearly has relation to some express undertaking ôt de- 
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vice of a spécifie character, aside from mère implication of liabilities 
and rights growing out of the mère matter of employment. In the 
attempts made by various courts and text-writers to explain and sup- 
port the doctrine of assumption of risk, there are many expressions 
indicating the view that it is impHed in the contract of employment; 
but there is nothing of the kind. It is merely a practical rule of com- 
mon sensé, which leaves to the owners of houses and other establish- 
ments, especially to agricultural holders, a necessary privilège of con- 
structing and maintaining their premises according to spécial circum- 
stances, the stringency of finances and the custom of the country. This 
proposition was properly summarized in Pollock on Torts (Webb's 
édition, 1894), where, in treating of the maxim of volenti non fit in- 
juria, this particular topic was taken up, and the observation made dis- 
tinctly at page 195 that the rule "is in itself independent of the con- 
tract of service or any other contract." A sufficient exposition of it 
,is found in Tuttle v. Railway, already referred to, 122 U. S., vk'here 
it is said, at page 194, that brakemen and others employed must dé- 
cide for themselves whether they will encounter the hazards incident 
to the work, and that, "if they décide to do so, they must be content 
to assume the risk." The same proposition appears in the opinion in 
Texas & Pacific Railway Company v. Harvey, 228 U. S. 319, 33 Sup. 
Ct. 518, 57 L. Ed. , passed down April 14, 1913, as foUows: 

"On the branch of the case dealing with assumption of risk we thiuk the 
pharse of the trial court was as favorable to the railroad company as It could 
properly hâve been uuder the statute. If the doctrine of assumed risk ap- 
plied to this case, it v\-as beeause the alleged defeet was so palpable and visi- 
ble that Harvey was presumed to know of it, although there was no direct 
proof upon that sub.iect, and, by continuing to work, to liave taken upon him- 
self the hazard of injury from that source." 

That, we think, is ail there is of it, and the notion that a practical 
rule like this must be reduced to the law of contracts is going beyond 
what is necessary. 

Neither are there any authorities which assist the plaintiflf on this 
branch of the case. Northern Pacific Railway Company v. Maerkl, 
198 Fed. 1, 6, 117 C. C. A. 237, was not dépendent upon any such 
question, as it was a case where there was négligent construction of 
a car of which the employé could hâve had no knowledge in advance ; 
and there was mixed négligence on the part of both the owner of the 
car and the carpenter by whom it was repaired. This question was re- 
ferred to by the court only incidentally and with no particularity. 
Sandidge v. Railway, 193 Fed. 867, 878, 113 C. C. A. 653, did not in- 
volve this question in any positive manner, nor in any way requiring 
any particular examination ; and the practical resuit was not in con- 
travention of anything we hâve hère. It must hâve been hastily de- 
cided, beeause an examination of the McDade Case, the last case cited, 
shows that the holding in it was the reverse of the proposition for 
which it was cited, or certainlv of any proposition we reach hère. Rail- 
road Company v. Tucker, 220 U. S. 608, 31 Sup. Ct. 725, 55 L. Ed. 
607, was a rescript, where the situation was considered only with réf- 
érence to the jurisdictipn of one or ail of the fédéral courts, where 
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there vvas a motion to dismiss or affirm ; and, as is permissible in many 
cases, although the court might hâve overruled the motion to dismiss, 
it did affirm. 

On the other hand, in two late décisions of the Suprême Court, it 
is very évident that the court proceeded on the theory that the doctrine 
of assumption of risls had not been shakeu by the statutes, except un- 
der the hmitations which we claim. Gulf Raihvay v. McGinnis, 228 
U. S. 173, 33 Sup. Ct. 426, 57 L. Ed. , contains the following: 

"It has also lieen ussigned as error that tlie défense of assvimed risk was, 
iu légal effBct, deuied. because t\m court overruled a motion to lustruct a 
verdict for the défendant. The défense of assmned risk was snbniitted to 
the .1nr.v nnder a full and falr gênerai cliarge. In addition a munber ot spé- 
cial recjnests asked by the railroad coniiiany in respect of several aspects of 
the facts were glven. Tlie contention is that npon ail tlic évidence in the case 
there was no sufflcient évidence of any négligence for which the coniiiany 
was chargeable in law, and that in such case the dcath ot the décèdent niust 
hâve been due to sonie assumed risk. We pass this by.'' 

We hâve examined the Suprême Court record in that case, and we 
find that this assigned error was passed by because the local court in 
various forms had instructed the jury on the question of assumption 
of risk favorably to the défendant in the language of the common law. 
Of like impression is Seaboard Air Line Railway v. Moore, 228 U. 

(S. 433, 434, 435, 33 Sup. Ct. 580, 57 L. Ed. . What is found in 

Employer's Liability Cases, 223 U. S. 1, 49, 50, 32 Sup. Ct. 169, 175 
(56 L. Ed. 327), is even more efficient, as foUows : 

"ïhe rule that an euiployÊ was deenied to assume the risk of in.iury, even 
if due to the employer's négligence, where the employé voluntarily entered 
or remained in the service with au actual or presunied knowledge of the con- 
dltious ont of which the risk arose, is abrogated in ail instances where the 
employer's violation of a statute enactcd for the safety of liis employés cou- 
tributed to the injury." 

It is true this does not assume an affirmative, direct form in favor 
of our proposition, but it hardly could be used unless as much as that 
was meant. At any rate, this extract and the other références in 
opinions of the Suprême Court suggesting the assumption of risk as ap- 
plicable under the statutes in question would not bave appeared un- 
less the court intended to maintain the existence or the continuance of 
the doctrine, because otherwise ail thèse ahusions to it would hâve been 
eut out by a short method. 

The fact is that the référence to violations of statute to which we 
hâve alluded is only in line with a séries of many décisions, of which 
The Pennsylvania, 19 Wall. 125, 136, 22 L. Ed. 148, is a sample, by 
virtue of which in collision cases a broad distinction is made against 
a vessel which is guilty of breach of an express statutory obligation, 
treating more lightly a vessel that is guilty only of a breach of a com- 
mon rule of navigation. 

The other questions, which may never corne up again, we pass by. 
For the présent we leave the case to stand on the fact that the District 
Court held that the statutes applicable practically set aside the common- 
law doctrine of the assumption of risk, so far as the questions involved 
hère are concerned, as to which spécifie directions should bave been 
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given with référence to ail the relations of that doctrine to any state 
of facts which the jury might hâve been permitteci to find. 

The judgment of the District Court is reversed, the verdict is set 
aside, and the case is remanded to that court for further proceedings 
in accordance with lavv ; and the plaintiff in error recovers its costs of 
appeal. 



SHKA et al. v. LKWIS et al. (two cases). 

(Circuit Court of Appeal s, Eiglith Circuit. May 2C, 1913.) 

A'os. 3,761 and 125, Original. 

1. Bankkuptcy (§ 4.59*) — Appellate Proceedings — Mode of Keview. 

Where a court of bankrui)tcy has erroneously retained ,1urisdiction to 
adjudicate the rights of an adverse clainiant, its judgmeut may be re- 
viewed by a pétition to revise. 

[Ed. Note. — For otlier cases, see Bankruptcy, Cent. Dig. § 915; Dec. 
Dig. § 439.*] 

2. Bankruptcy (§ 288*)— Jurisdiotion of Coukt — Adverse Claims. 

Tlie jurisdiction of a bankruptcy court to détermine in a sumniary pro- 
ceeding adverse claims created before the flling of the pétition in bank- 
ruptcy to liens upon and titles to property claiuied by the trustée as that 
of the bankrupt is conditioned and limited by its actual possession of the 
property. In other cases it may proceed In a summary way, so far as 
to détermine wliether the claim is substantial or merely colorable, and if 
the former a plenary suit must be brought, unless the claimant consents to 
a détermination ou the merits; and a claim may be substantial, eveu 
though in fact fraudulent and voidable. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 447; Dec. 
Dig. § 288.*] 

3. Bankbuptcy (§ 288*) — Jurisdiction of Court — Adverse Claims. 

The pétition of a trustée for a summary order requiring the wife of the 
bankrupt to turn over property, both real and Personal, alleged to belong 
to the bankrupt, alleged that it was in the joint possession of the husband 
and wife. It was conceded that ail of the property was purchased by 
the wife with the proceeds of land which was acquired by the bankrupt 
under the homestead laws of the United States, and was also claimed by 
him as a homestead under the state law, and was conveyed to her when 
not subject to any liens. Held, that the case was one where the wife 
had a substantial adverse claim, which could not be determined without 
her consent, except in a plenary suit. 

(Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 447; Dec. 
Dig. § 288.*] 

4. Bankruptcy (§ 446*) — Appellate Proceedings — Pétition to Revise. 

On a pétition to revise an order of a District Court in bankruptcy in 
uiatter of law, the évidence will only be reviewed to ascertain if the 
order Is whoUy unsupported tliereby. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 929 ; Dec. Dig. 
§ 446.* 

Appeal and review in bankruptcy cases, see note to In re Bggert, 43 
C. C. A. 9.] 

5. Bankruptcy (§ 136*) — Obder Requiring Bankrupt to Turn Oveb Prop- 

erty — Sufficiency of Evidence. 

An order requiring a bankrupt to turn over money to his trustée, based 
on the testiniony of witnesses that he displayed the money a few days 

•For other cases see same topic & S numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe.^ 
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prior to the flling of the pétition and clalmed It as Ms, Is sufflclently sup- 
ported where the possession of the money or its disposition Is not satis- 
factorily accounted for. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 233, 235; 
Dec. Dig. § 136.*] 

Appeal from and Pétition to Revise Order of District Court of the 
United States for the District of Minnesota ; Page Morris, Judge. 

In the matter of Andrew J. Shea, bankrupt. On appeal and péti- 
tion to revise by the bankrupt and his wife, Abbie A. Shea, to revievv 
orders requiring them each to turn over property. Appeals dismissed. 
Order against Abbie A. Shea reversed, and order against the bank- 
rupt affirmed. 

Appellant and petltioner Andrew J. Shea became the owner of a fédéral 
homestead consistlng of 130.05 acres of land in St. Louis county, Minn., uuder 
patent issued by the United States August 17, 1908. Prior thereto he had l)eeii 
engagea in litlgation over this tract with one Walter Douglas. He retained 
as hls attorneys the objectlng creditors, Washburii & Wilsou, and had becoiiie 
indebted to them for fées and moneys advanced. 

Concurrently with the issuance of his patent from the TJnited States, Sliea 
occupled and clalmed 80 acres of this same tract as a homestead uuder the 
laws of the state of Minnesota. ïhe uncontradlcted testimony is that in Sep- 
tember, 1908, through the intervention of his brother, Shea conveyed thèse 
lands to hls wife. The deeds, however, were not recorded, and were lost. 
Aprll 26, 1909, through the intervention of his son, he again conveyed thèse 
lands, comprlsing his fédéral and state homesteads, to his wife. This eon- 
veyance is of record. 

Subsequently Mrs. Shea, by deed, in which her husband joined, conveyed 
thèse lands to a corporation known as the Cedar Island Lake Iron Company, 
receiving therefor ultlmately 100,000 shares of the stock of said company and 
a note for $30,000. Thereafter $10,000 was paid to her on this note, and later 
she reeovered Judgment against the company for the balance, amounting to 
$20,332.83. This judgment stlll stands in her name, bas not been assigned or 
otherwlse disposed of, and no part thereof bas been paid. The 100,000 shares 
of stock in the above-named corporation also stand in her name, and the cer- 
tlficates hâve been and are in the possession of H. W. Dietrich, of Superior, 
Wis., as her agent. 

Appellants and petitioners claim, and submit évidence tending to prove, 
that with the money recelved from the payment on the note of the corpora- 
tion as aforesaid Mrs. Shea purchased flve horses, together with some equip- 
ment therefor; also a 10-acre tract of land in St. Louis county, Mlnn., re- 
ceiving a deed in her name, which was duly recorded; that some of this 
money was used for living expenses, and about $2,000 reniained in her pos- 
session at the time this litlgation arose. Mrs. Shea had also purchased a 
résidence in the qity of Duluth, whleh is now occupled as a homestead. This. 
however, was paid for with money recelved from the sale of timber eut from 
the original homestead lands, and is not now in controversy. The horses and 
thelr equlpment were Uept on this homestead in Duluth. 

August 9, 1911, Shea was duly adjudged a voluntary bankrupt by the Dis- 
trict Court for the District of Minnesota. August 21, 1911, appellee and re- 
spondent Lewis was chosen trustée. Ail the indebtedness of the bankrupt ac- 
crued prior to the issuance of the fédéral patent. September 9, 1911, on mo- 
tion of said trustée, the référée made an order requiring said bankrupt and 
hls wife to show cause why they should not be requlred to turn over, deliver, 
transfer, convey, and asslgn to the said trustée the following property : X. The 
judgment for $20,332.83, standing in the name of Abbie A. Shea, 2. The 
100,000 shares of stock Issued in the name of Abbie A. Shea, and being in the 
custody for her of H. W. Dietrich of Superior, Wls. 3. The sum of $2,000 
disclosed by Mrs. Shea, upon examlnatlon, as belng in her possession. 4. The 

•For other cases see same toplc & § nijmbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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10 acres of land In St. Louis county, MiHn., tlie conveyance for which was 
taken and then stood in tlie name of Mrs. Sliea. 5. Tlie flve horses chargea 
to be in the possession of the bankrupt and Mrs. Sliea on their liomestead 
in Duluth. 6. The sum of $3,000 shown to hâve been in the possession of 
the bankrupt in currency a few days prior to the iiling of the pétition in bank- 
ruptcy. 7. An item of $700 not hère in controversy. 

The bankrupt flled answer in opposition to this order, and Mrs. Shea flled 
a separate answer making spécifie adverse claim of ownership and posses- 
sion of ail the property above described, alleging the conveyance to lier of 
both fédéral and state homesteads free and clear of the debts of the bank- 
rupt, that ail said property was bought with the proceeds of said lands after 
said conveyance, while claimant owned the same of her own right, and that 
ail said property then formed a part of her separate estate. She further chal- 
lenged the jurisdiction of the bankruptcy court to try the issues in this sum- 
mary vvay. This objection was overruled, and, upon hearing, the référée or- 
dered the bankrupt and his wife to deliver to said trustée ail the property 
described in said order to show cause, less statutory exemptions, and that 
claimant Abbie A. Shea make ail conveyances and assignments essential 
thereto. Upon review of this order in the District Court the same was ap- 
proved and conflrmed, except as to the item of $700. There the objection to 
the summary jurisdiction of the bankruptcy court was renewed. The bank- 
rupt and his wife brlng the case to this court on appeal and pétition to re- 
vise. 

H. W. Dietrich, of West Superior, Wis. (John B. Arnold, of Du- 
luth, Minn., on the brief), for appellants and petitioners. 

E. M. Morgan, of Minneapolis, Minn. (Washburn, Bailey & Mitch- 
ell and Wilson, Morgan & Morgan, ail of Duluth, Minn., on the brief), 
for appellees and respondents. 

Before HOOK and SMITH, Circuit Judges, and VAN VALKEN- 
BURGH, District Judge. 

VAN VALKENBURGH, District Judge (after stating the facts as 
above). The errors mainly relied upon as stated in the brief are: 
First, that the référée was vi'ithout jurisdiction in summary proceed- 
ings to try the right and title of claimant Abbie A. Shea to the real 
and Personal property she is ordered to turn over to the trustée, and 
in that connection : (a) That under the fédéral homestead laws there 
can be no fraudulent conveyance of a fédéral homestead as to cred- 
itors vi^hose claims accrued prior to the issuance of patent, and, as ail 
claims filed are of such character, claimant, by the conveyance of 
bankrupt's fédéral homestead, took good title thereto and to the pro- 
ceeds of any sale thereof, including ail the property she is ordered 
to turn over to the trustée; (b) that under the homestead laws of 
Minnesota there can be no fraudulent conveyance of a state home- 
stead exemption of 80 acres, and that, by the conveyance of bank- 
rupt's state homestead, claimant Abbie A. Shea acquired a good title, 
as well as to the proceeds of any sale thereof by her, including ail the 
property she is ordered to turn over to the trustée, except 5,000 shares 
of stock in Cedar Island Lake Iron Company. Second, that in law 
there is no évidence to warrant the order directing the bankrupt to pay 
to the trustée $3,000, or any other sum. 

[ 1 ] Out of abundance of caution appellants and petitioners présent, 
this case on appeal and by pétition to revise. In the view we take, it 
is unnecessary to détermine whether appeal will lie. It is conclusively 
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established that where, in a case like this, the District Court errone- 
ously retains jurisdiction to adjudicate the merits, its action can be 
corrected on revievv. In re Gill and In re Farmers' & Manufacturers' 
Bank of Rich Hill, 190 Fed. 726, 111 C. C. A. 454; In re McMahon, 
147 Fed. 684, 77 C. C. A. 668; Mueller v. Nugent, 184 U. S. 1-15, 
22 Sup. Ct. 269, 46 L. Ed. 405; Schvveer v. Brown, 195 U. S. 171, 
25 Sup. Ct. 15, 49 L. Ed. 144; First National Bank v. Title & Trust 
Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 L. Ed. 1051. 

We shall consider first the spécification of error involving the sum- 
mary jurisdiction of the District Court. 

[2] 1. The rule apphcable to situations such as that ]5resented by the 
case at bar has been authoritatively estabHshed by numerous décisions of 
the Suprême Court and has been exhaustively discussed and specificahy 
stated by this court. In re Rathman, 183 Fed. 913, 106 C. C. A. 253, 
Speaking for this court, Judge Sanborn said : 

"The jurisdiction of the bankruptcy court to détermine In a summary pro- 
ceedlng adverse clalnis created before the flling of the pétition iu banliruptcy 
to liens upon and tltles to property clairaed by the trustée as that of the 
bankrupt is conditloned and liniited by its actual possession thereof." 

"The test of the snniniary jurisdiction is that the court of bankruptcy, 
through the act of its officers, such as référées, recelvers, or trustées, lias 
taken possession of the res as the property of the bankrupt." 

"The déclaration in Mueller v. Nugent, 184 U. S. 1-14, 22 Sup. Ct. 209. 275 
(46 L. Ed. 405), that the flllng of the pétition * * « -is a caveat to ail 
the world and in effect an attachnient and Injuuction,' has been so liuilted 
by subséquent décisions of the Suprême Court that It has no application to 
those holding substantial claims antedating the flllng, to liens upon or tltles 
to property clalnied as that of the bankrupt. In the absence of proper pro- 
ceedlugs to make such claimaiits parties to the bankruptcy proceedlug, they 
are strangers thereto, and tlieir claims are unalïected thereby." 

In such cases a ]3lenafy suit must be brought either at law or in 
equity by the trustée, in which the adverse claim of title can be tried 
and adjudicated. Bardes v. Hawarden Bank, 178 U. S. 524—532, 20 
Sup. Ct. 1000, 44 E. Ed. 1175; Louisville Trust Co. v. Comingor, 184 
U. S. 18, 22 Sup. Ct. 293, 46 L. Ed. 413; First National Bank v. 
Title & Trust Co., 198 U. S. 280, 25 Sup. Ct. 693, 49 E. Ed. 1051 ; 
Murphy v. John Hofman Co., 211 U. S. 562-570, 29 Sup. Ct. 154, 

53 L. Ed. 327; Babbitt v. Dutcher, 216 U. S. 102-113, 30 Sup. Ct. 372. 

54 L. Ed. 402, 17 Ann. Cas. 969; Johnston v. Spencer, 195 Fed. 215, 115 
C. C. A. 167; Coonev v. Colhns, 176 Fed. 189, 99 C. C. A. 543; In 
re McMahon, 147 Fed. 684, 685, 77 C. C. A. 668; In re Michie (D. C.) 
116 Fed. 749. 

The bankruptcy court has jurisdiction to draw to itself, and to dé- 
termine by summary proceedings after reasonable notice to claimants, 
the merits of controversies betvveen the trustée and such claimants over 
liens upon and title to property claimed by the trustée as that of the 
bankrupt which has been lawfully reduced to the actual possession of 
the trustée or of some other officer of the bankruptcy court as the 
property of the bankrupt. When those in possession are not adverse 
claimants, but are only représentatives of the bankrupt, without claim 
of lien upon, or right to, the property in themselves, the bankruptcy 
court may by summary proceeding take the actual possession of the 
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property, and then, when it has thus acquired the actual possession, 
may by summary proceedings détermine the validity of claims or liens 
upon and titles to it. In re Rathman, supra, 183 Fed. pages 922-923, 
106 C. C. A. 253. 

In Babbitt v. Dutcher, 216 U. S. 102, 113, 30 Sup. Ct. 372, 377 (54 
L. Ed. 402, 17 Ann. Cas. 969), the Suprême Court said ; 

"ïhere Hve two clasRes of CiiKes arising midei' the act of 180S and con- 
trolled by ditï'erent principles. The flrst class is wliere there is a daim o( 
adverse titie to property of the banknipt, based upon a transfer antedating 
the bankruptcy. The other class is where there is no claim of adverse title 
based on any transfer prior to the bankruptcy, but where the proi)erty is in 
the physical possession of a third party or of an agent of the baiikrupt, or 
of an officer of a bankrupt corporation, who refuses to deliver it to the trustée 
in bankruptcy. In the former class of cases a pienary suit must be brought, 
either at law or in eipiity, by the trustée, in whicli the adverse claim of titie 
can be tried and adjudicated." 

The bankruptcy court, however, has jurisdiction under an order 
to show cause to investigate and determuie wlietner or iiot rc liaci ai 
the time the pétition for the order to show cause was filed, or at any 
other time, actual possession of the property involved in the order, and 
whether those asserting lien or title hâve a substantial or only a f riv- 
olous and baseless adverse claim. In re Rathman, 183 Fed. 913-918, 
106 C. C. A. 253 ; Mueller v. Nugent, 184 U. S. 1, 22 Sup. Ct. 269, 
46 L. Ed. 405 ; Bryan v. Bernheimer, 181 U. S. 188, 21 Sup. Ct. 557, 
45 L. Ed. 814; Louisville Trust Co. v. Comingor, 184 U. S. 18, 22 
Sup. Ct. 293, 46 L. Ed. 413. If it had no such possession, and if the 
claim asserted is actual and substantial, as distinguished from one 
merely colorable and fictitious, it may proceed no further, but should 
décline to adjudicate on the merits without consent. If it errs in its rul- 
ing either way, its action is subject to review. Mueller v. Nugent, 184 
U. S. 1-15, 22 Sup. Ct. 269, 46 L. Ed. 405. Such a claim may be ad- 
verse and substantial, even though in fact fraudulent and voidable. 
Tohnston v. Spencer, 195 Fed. 215, 115 C. C. A. 167; Cooney v. Col- 
lins, 176 Fed. 189-192, 99 C. C. A. 543 ; Mueller v. Nugent, 184 U. S. 
15, 22 Sup. Ct. 269, 46 E. Ed. 405; In re Michie (D. C.) 116 Fed. 
749. A case in which the claimant either invokes or accepts the ju- 
risdiction is not hère presented. 

[3] The assignment of error under considération involves the judg- 
ment of $20,332.83, standing in the name of the claimant, the 100,000 
shares of stock issued to her, the certificates of which were in the 
possession of her agent in Superior, Wis., the 10 acres of land con- 
veyed to her and standing in her name upon the record, the five horses 
kept upon the homestead in Duluth, and the $2,000 alleged to be in her 
actual possession, ail of which was ordered to be turned over, de- 
livered, conveyed, transferred, or assigned to the trustée. It will be 
observed that none of said property had been reduced to the actual 
possession of the trustée, or any other officer of the bankruptcy court, 
as the property of the bankrupt by proceedings summary or otherwise. 
None of it is alleged to be in the actual exclusive possession of the 
bankrupt. The trustée could acquire constructive possession only 
through possession of the bankrupt. It cannot be pretended that 
206 F.— 56 
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either the judgment, the stock, or tlie $2,000 in money was in sucli 
possession. The title to the 10 acres of land was in the claimant, and, 
in the trustee's pétition for order to show cause, is at most alleged to 
be in the joint possession of the bankrupt and the claimant. A joint 
possession of the horses and equipment is urged, together with the ad- 
mission that they were kept upon the liomestead in the city of Duluth 
— itself conceded to be exempt. The theory of the trustée is thus 
stated in the grounds of the appUcation: 

"The same are, in fact, in possession or under the control of tlie said bank- 
rupt, or of the said Abbie A. Shea for him. * * * That in so far as the 
said property or auy part thereof is in the uame, or possession, or control, 
of said Abbie A. Shea, it is only by collusion between her and said bankrnpt, 
pursuant to au attenipt on the part of both of them to secrète said property 
and keep the same froni the possession of the trustée and from being con- 
verted into money and subjected to the payuient of the obligations of the said 
bankrupt." 

In fact the possession of the claimant, whether actual, exclusive, 
qualified, or joint, is conceded, and the gravamen of the complaint is 
that the claim is colorable and fictitious, because conceived to be f raud- 
ulent and voidable. This was apparently the view taken by the court 
below, although it found explicitly that Mrs. Shea had no actual ad- 
verse claim, and that the bankrupt was, in fact, in possession of ail 
the property described. But one of the main questions raised by the 
adverse claimant was as to the possession of the property. She de- 
nied, under oath, that the bankrupt had any title to or interest in the 
property in question. The bankrupt not only denied any claim to it, 
but asserted that of the claimant. Such a claim to tfie right of pos- 
session may be just as absolute and just as essential to the interest of 
the claimant as the right of property in the thing itself, and is, in fact, 
a species of property in the thing, as much the subject of litigation as 
the thing itself. Marshall v. Knox, 16 Wall. 551, 21 L. Ed. 481; 
Cooney v. Collins, 176 Fed. 189-193, 99 C. C. A. 543 : Johnston v. 
Spencer, 195 Fed. 215-219, 115 C. C. A. 167. By décisions under the 
prior bankruptcy law it was settled that the bankruptcy court was 
without jurisdiction to détermine adverse claims to property, not in 
the possession of the assignée in bankruptcy, by summary proceedings. 
The présent act was framed in récognition of the principle of thèse 
cases. First National Bank v. Title & Trust Co., 198 U. S. 280-289, 
25 Sup. Ct. 693, 49 L. Ed. 1051; Smith v. Mason, 14 Wall. 419, 20 
L. Ed. 748; Marshall v. Knox, 16 Wall. 551-557, 21 L. Ed. 481; 
Eyster v. Gafï et al, 91 U. S. 521-525, 23 L. Ed. 403. While Act June 
25, 1910, 36 Stat. c. 412, p. 840, § 7 (U. S. Comp. St. Supp. 1911, p. 
1499), amending section 23, subd, "b," of the act of 1898 (Act July 1. 
1898, c. 541, 30 Stat. 552 [U. S. Comp. St. 1901, p. 3431]), may hâve 
enlarged the jurisdiction of the bankruptcy court as such, it did not 
affect the distinction recognized to exist between summary proceed- 
ings and plenary actions. 

This leads to a brief inquiry into the basis of Mrs. Shea's claim as 
disclosed by the record. It is undisputed that the bankrupt did convey 
to his wife both his fédéral and state homesteads at a time when they 
were uncharged with any of the debts proved or provable against the 
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bankrupt estate. Ail the property sought to be reclaimed, to which 
the wife of the bankrupt asserts title, flowed from the disposai oî 
thèse homesteads after such conveyance to her. Such disposition was 
made, and subsequently acquired titles taken in her name. True, the 
Sheas hâve continued to live together as husband and wife, and it 
may be conceded that the transfer of the homesteads to her may bave 
been made under the impression that thereby the payment of this in- 
debtedness might be more efifectively avoided. Is this, if true, con- 
clusive of the question before us? We hâve seen that a claim, even 
thougb fraudulent, may nevertheless be actual, adverse, and substantial. 

Section 2296, R. S. U. S. (U. S. Comp. St. 1901, p. 1398), provides 
as f ollows : 

"No lands acquired under tlie provisions of tins cliapter shall in any event 
becoine liable to tlie satisfaction of any debt contracted prior to tlie issuance 
of the patent tlierefor." 

The Statutes of Minnesota for 1905 provided : 

"Sec. 3452. ïlie house owned and occupled by a debtor as hls dwelllng place, 
togetlier wlth the land upon which it is situated to the amount hereinafter 
Jimited and defined, shall constltute the homestead of such debtor and his 
famlly, and shall be exempt from seizure or sale under légal process on ac- 
count of any debt not lawfuUy chargea thereon in writing except," etc. 

"Sec. 3453. If situated outside the limitations of an incorpora ted city, vil- 
lage, or borough, such homestead may include any quantity of land not ex- 
ceeding eighty acres," etc. 

"Sec. 3458. The owner may sell and convey the homestead without sub- 
jecting it, or the proceeds of such sale for the period of one year after sale, 
to any judgment or debt from which it was exempt in his hands," etc. 

It is the contention of the claimant Abbie A. Shea that the transfer 
of thèse homesteads to her was actual and substantial, and could not 
be fraudulent as to her husband's creditors ; that having title thereto, 
and possession thereof, she had a right to dispose of the land and 
enjoy the proceeds from its sale free from the antécédent debts of her 
husband. That such a contention discloses a contested matter of right, 
involving some fair doubt and reasonable room for controversy, as 
distinguished from a claim merely colorable or fictitious, bas been rec- 
ognized in many decided cases. Russell v. Lowth, 21 iDinn. 167, 18 
Am. Rep. 389; Smith & Crittenden v. Steele, 13 Neb. 1, 12 N. W. 
830; Blair et al. v. Mayer et al., 24 S. D. 563, 124 N. W. 721, 140 
Am. St. Rep. 797 ; Bouscher v. Smith et al., 73 lowa, 610, 35 N. W. 
681; McCorkell v. Herron et al., 128 lowa, 324, 103 N. W. 988, 111 
Am. St. Rep. 201 ; Van Doren v. Miller et al., 14 S. D. 264, 85 N. W. 
187; Brandhoefer v. Bain et al., 45 Neb. 781, 64 N. W. 213; 20 Cyc. 
381, 385, note 73 ; Nichols v. Eaton, 91 U. S. 716, 23 L. Ed. 254 ; 
Stinde v. Behrens, 81 Mo. 254; Harris v. Meredith, 106 Mo. App. 
586, 81 S. W. 203; Morrison v. Abbott et al, 27 Minn. 116, 6 N. W. 
455; Baldwin v. Rogers, 28 Minn. 544, 11 N. W. 77; Horton v. Kelly 
et al, 40 Minn. 193, 41 N. W. 1031 ; Blake v. Boisjoli, 51 Minn. 296, 
53 N. W. 637; Keith v. Albrecht, 89 Minn. 247, 94 N. W. 677, 99 
Am. St. Rep. 566; Kershaw v. Willey, 22 Okl. 677, 98 Pac. 908; 
Scheel v. Lackner et al, 4 Neb. (Unof.) 221, 93 N. W. 741 ; Keyes 
v. Rines, 37 Vt. 26Ô, 86 Am. Dec. 707. 

Thèse are questions that wé do not undertake to décide in this case. 
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believîng them to hâve been beyond the jurisdictîon of the District 
Court in this proceeding. We hold only, as we did in Johnston v. 
Spencer, that the claimant présents some questions arising from the 
peculiar facts of the case that require serious considération; that she 
asserts a substantial adverse claim to the property in controversy, 
which entitles her to a trial in due course, rather than in a summarv 
proceeding. Johnston v. Spencer, 195 Fed. 215-220, 115 C. C. A. 167. 

Our conclusion is that, with respect to the property involved in the 
considération of this first spécification of error, the bankruptcy court 
was without jurisdiction of the merits in a sumraary proceeding, because 
neither the trustée nor other officers of that court had ever reduced or 
attempted to reduce this property to possession as assets of the bank- 
rupt; because the property was in the possession of the claimant 
Abbie A. Shea, within the meaning of the rule requiring title thereto 
to be adjudicated in a plenary suit in a court of compétent jurisdic- 
tion; because the claimant Abbie A. Shea duly asserted an adverse 
claim thereto, as distinguished from one merely colorable and fictitious, 
even though fraudulent and voidable; because she seasonably chal- 
lenged the jurisdiction of the District Court to adjudicate the matter 
upon the merits in this summary proceeding, and that court should, 
therefore, hâve declined to accept jurisdiction and to proceed to a dé- 
termination of the controversy. We adhère to the wholesome rule 
"which assures a trial of the merits of " such claims "in a plenary suit 
at law or in equity under the rules of pleading, of practice, and of 
évidence, that wisdom and expérience hâve found most conducive to 
the discovery of the truth and the administration of justice." In re 
Rathman (C. C. A.) 183 Fed. 913, 929, 106 C. C. A. 253, 269. 

[4] 2. The second spécification of error complained of has to do 
with the $3,000 in currency alleged to hâve been in the possession of 
the bankrupt a few days prior to the filing of the pétition in bank- 
ruptcy. Counsel concède that the petitioners' remedy as to this item 
is by pétition to revise; that under this procédure this court will re- 
view the évidence only to ascertain if the order of the District Court 
is whoUy unsupported thereby, contrary to law, a clear mistake, or 
generally for any reason for which évidence may be reviewed on writ 
of error. First National Bank v. Cole, 144 Fed. 392, 75 C. C. A. 330. 
It was clearly within the jurisdiction of the bankruptcy court to dé- 
termine this matter in a summary proceeding under a show cause 
order. 

[5] While there was a conflict in the testimony, there was substan- 
tial évidence to sustain the finding of the référée and court. Three 
witnesses testified directly that shortly before the pétition was filed the 
bankrupt exhibited a large sum of money — a $500 biU being observed 
on the outside of the roll of currency. He boasted that he had $3,000 
and was not yet "broke." This testimony was left, without adéquate 
réfutation or satisfactory explanation. 

"When property of a bankrupt estate Is traced to the possession of one who 
receives It upon the eve of the bankruptcy of its owner, It is presumed that 
It remains In his possession or under his control," and "the burden is upou 
him to satisfactorily so account for it" to the court of baulcruptcy. "He can- 
not escape an order for its surrender by simply denying under oath that he 
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lias It, or thiit it is tlie property of the * * • estate." In re Meier, 182 
Fecl. 790, 305 C. C. A. 231. 

This rule applies vvith especial force to the bankrupt himself. Boyd 
V. Glucklich (C. C. A.) 116 Fed. 131-142, 53 C. C. A. 451. 

Since both branches of the case hâve been considered on the péti- 
tion to revise, the appeal will be dismissed. With respect to the item 
of $3,000 ordered to be delivered by the bankrupt to the trustée, the 
order of the District Court is approved and confirmed, and the péti- 
tion to revise is denied. With respect to the other property, to wit, the 
10 acres of land, the 100,000 shares of stock, the judgment for $20,- 
332.83, the five horses and ecjuipment, and the sum of $2,000 in cash 
ordered to be conveyed, transferred, assigned, turned over, and deliv- 
ered to the trustée by the bankrupt and the claimant Abbie A. Shea, 
or either of them, the pétition to revise is sustained, and the order of 
the District Court is vacated and set aside, vvith directions to dismiss 
the summary proceeding as to thèse items, vvithout préjudice, how- 
ever, to the right of the trustée to institute a suit in a court of compé- 
tent jurisdiction for the recoverv of the money and property in ques- 
tion. One-half of the costs of both proceedings in this court shall be 
taxed to Andrew J. and Abbie A. Shea and one-half to the trustée 
in bankruptcy. 

It is so ordered. 
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SAME V. SOUTHWESTERN ENGINEERING CO. et al. 

(Circuit Court of Appeals, Eiglith Circuit. Juue 24, 1013.) 

Nos. 3,876 and 127. 

1. Bankeuptcï (§ 440*) — Appeal— Décisions Rf:viE\VABi,E. 

IJnder Banlcr. Act July 1, 1808, e. 541, § 2ûa, 30 Stat. âôS (U. S. Comp. 
St. 1901, p. 3432), authorizlng appeals to the Circuit Court of Appeals 
from judgments ad.iudging or refusing to adjudge a defeudant bankrapt, 
grantiug or denying a discharge, or allowing or re,1ecting a debt or claiin 
of ?500 or over, no appeal lies from an order refusing to vaeate aud set 
aside an adjudication in bankruptcy. 

lEd- Note. — For other cases, see Bankruptcy, Cent. Dig. § 915; Dec. Dig. 
§ 440.*] 

2. Banicruptcy (§ 444*) — Révision of Orders by Appellate Coukt— Scope 

OF Rbview. 

Under Bankr, Act July 1, 1S9S, c. 541, § 24b, 30 Stat. 553 (U. S. Comp. 
St. 1901, p. 3432), providing that the Circuit Court of Appeals shall hâve 
jurisdiction in equity to superintend and revise, in matter of lavv the 
proceedings of the several inferior courts of bankruptcy within their ju- 
risdiction, on a pétition to revise an order refusing to vaeate an adjudica- 
tion lu bankruptcy, the appellate court could not consider the évidence in 
the record, but could ouly détermine, as matter of lavv, vvhether ou the 
face of the papers flled the petitioning creditors had a right to corne in 
and défend as against the involuntary pétition. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 920-927; 
Dec. Dig. § 444.* 

Appeal and review in bankruptcy cases, see note In re Eggert, 43 O. 
C. A. 9.] 

•For other cases see same toplc & i numbbb In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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3. Bankeuptct (§ 88*)— Ikvoluntabt Peoceedings— Right or Ceeditors to' 

Défend. 

Under Bankr. Act July 1, 1898, c. 541, § 18b, 30 Stat. 551 (U. S. Comi). 
St. 1901, p. 3429), providing that the bankrupt or auy créditer may ap- 
pear and plead to the pétition within five days after the return day, or 
wlthln such further time as the court niay allow, creditors hâve an ab- 
solute right to appear and contest an iuvoluntary pétition within five 
days after the filing thereof, or, where no process is issued, within a rea- 
sonable time, and any order of adjudication made within such time is 
voldable as to them, even though the bankrupt voluntarlly appears and 
consents to the adjudication. 

[Ed. Note. — For other cases, see Bankruptcv, Cent. Dig. §§ 58, î)S, 104, 
100-112 ; Dec. Dig. § 88.*] 

4. Bankbtjptcy (§ 100*) — Involuntary Peoceedings— Kighx of Ceeditoss io 

Défend. 

At the time of flling of involuntary pétition in bankruptcy tliere vcas 
also iiled a voluntary appearauce, a vraiver of the issuance and service 
of subpœna, and a consent that an adjudication might be made, executed 
in the name of the bankrupt, by its attorney, whereupon an order of ad- 
judication was made. Thereafter by its président it filed an answer de- 
nying the allégations of the pétition and demanding a jury trial. ISio 
process vs'as issued, and, without any unreasonable delay, other creditors 
flled a pétition asking that the adjudication be vacated, in which it was 
alleged that they were creditors of the alleged bankrupt, that the bank- 
rupt had more than 12 creditors, that the attorney who filed the consent 
to the adjudication was unauthorized, and that the alleged bankrupt was 
not insolvent. Hcld that, although the pétition to vacate was not tech- 
nically an answer and the petitioners did not formally ask to défend the 
involuntary pétition, they should hâve been permitted to come in and dé- 
fend, and it was improper to force them to try whether the allégations 
in the pétition to vacate were true, instead of hearing and determiuing 
the facts set forth in the involuntary pétition. 

[Kd. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 60, 131, 141- 
144; Dec. Dig. § 100.*] 

Appeal from and Pétition to Revise Order of the District Court of 
the United States for the Eastern District of Oklahoma. 

Pétition by the B-R Electric & Téléphone Manuf acturing Company 
and another to vacate an order adjudicating the Southwestern Engi- 
neering Company bankrupt, on the pétition of the ^tna Life Insur- 
ance Company. To review an order denying the pétition, the petition- 
ers appeal, and also pétition to revise. Appeal dismissed, and orders 
vacated on the pétition to revise. 

Roach & Bradley, of Muskogee, 0kl., for appellants and petitioners. 

Martin, Bush & Moss, of Tulsa, 0kl., for ^^tna Life Ins. Co. 

A. J. McCarthy, of Oklahoma City, 0kl. , for Southwestern Engi- 
neering Co. 

Charles A. Loomis, of Kansas City, Mo., for appellant and petition- 
er in Nos. 3,877 and 128. 

Before SANBORN and CARLAND, Circuit Judges, and WIL- 
EARD, District Judge, 

CAREAND, Circuit Judge. [1] The above-entitled case has been 
brotight hère both by appeal and by pétition to revise. The order 
which is sought to be revised is an order made July 15, 1912, by the 

•For other cases see Bame topic & § numbeb in Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 
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United States District Court for the Eastern District of Oklahoma, 
refusing to vacate and set aside an adjudication in bankruptcy made 
by the same court June 13, 1912. A motion bas been made to dismiss 
the appeal, for the reason that the order is not appealable under the 
provisions of section 25a of the Bankruptcy Act. That section pro- 
vides for appeals to this court in the following cases : 1. From a judg- 
ment adjudging or refusing to adjudge a défendant a bankrupt. 2. From 
a judgment granting or denying a discharge. 3. From a judgment al- 
lowing or rejecting a debt or claim of $500 or over. We think it is 
clear that the appeal must be dismissed, as the order appealed from is 
not one of the judgments mentioned in the law above quoted. In the 
case of In re Ives, 113 Fed. 911, 51 C. C. A. 541, the Circuit Court of 
Appeals for the Sixth Circuit held that an order sustaining a demur- 
rer to a pétition filed for the purpose of vacating an adjudication was 
not appealable. 

[2] We now turn to the pétition to revise. Section 24b of the 
Bankruptcy Act provides that the several Circuit Courts of Appeals 
shall hâve jurisdiction in equity, either interlocutory or final, to su- 
perintend and revise in matter of law the proceedings of the several 
inferior courts of bankruptcy withiii their jurisdiction. It will be seen 
that the statute limits our jurisdiction to that of superintending and 
revising in matter of law, etc. The record presented on the pétition 
to review hereinbefore referred to présents the following facts : 

On June 13, 1912, the /Etna Life Insurance Company filed in the 
District Court of the United States for the Eastern District of Okla- 
homa a pétition asking said court to adjudge the Southwestern Engi- 
neering Company an involuntary bankrupt. The pétition alleged tvvo 
acts of bankruptcy, as follows: That said Southwestern Engineering- 
Company, on or about the 8th day of June, 1912, paid to the Builders' 
Material Supply Company, one of its creditors, large sums of money, 
the exact amount of which your petitioner is unable to state, to apply 
upon its account, or in payment in full of its account, which payment 
was made by said Southwestern Engineering Company with intent to 
prefer said Builders' Material Supply Company, and that said sums 
were received by said Builders' Material Supply Company with knowl- 
edge that the said Southwestern Engineering Company was insolvent 
and that the same was an unlawful préférence. That on the same day 
said Southwestern Engineering Company paid to the American Wa- 
ter Softener Company, one of its creditors, large sums of money, un- 
der the same circumstances and conditions as above set forth with 
référence to the Builders' Material Supply Company. 

At the same time the above pétition was filed the Southwestern En- 
gineering Company filed a waiver of the issuance and service of sub- 
pœna and entered its voluntary appearance in said cause, consenting 
that the same might be heard at once and that an adjudication in 
bankruptcy be immediately made. At the same time said Southwest- 
ern Engineering Company also filed an answer to the above pétition, 
admitting the allégations thereof, and consenting that an adjudication 
in bankruptcy be made at once and without further notice, whereupon 
an order of adjudication was made. The waiver of issuance of pro- 
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cess was signecl by A. J. McCarthy, attorney for Southwestern Engi- 
neering Company, and the answer of said company was also signed 
in the same manner. On June 22, 1912, the Southwestern Engineer- 
ing Company, by J. J3. Davidson, président, filed an answer to the pé- 
tition of tlie ^Utna Eife Insurance Company wherein it denied the acts 
of bankruptcy set forth in the pétition, denied that it was insolvent, 
denied that it had less than 12 creditors, and prayed that the issues 
thus made might be inquired into by a jury. 

On July 13, 1912, the B-R Electric & Téléphone Manufacturing 
Company and P. O. Draper filed a pétition in the bankruptcy proceed- 
ing asking that the order of adjudication made on June 13, 1912, be 
vacated and set aside. Petitioners alleged that they were creditors of 
the Southwestern Engineering Company, one in the sura of $888.50, 
and the other in the sum of $280 ; that said Southwestern Engineering 
Company had, at the time of the filing of the pétition in bankruptcy 
more than 12 creditors ; that A. J. McCarthy, the attorney who filed 
the first answer and consented to an adjudication on the part of the 
Southwestern Engineering Company, was not authorized so to do ; 
and that the Southwestern Engineering Company was not insolvent. 
On the same day the Southwestern Engineering Company, by J. B. 
Davidson, its président, filed a pétition to set aside the order of adju- 
dication hereinbefore mentioned. 

No pleadings of any kind were filed in answer to thèse pétitions. 
The court, however, proceeded, not to hear and détermine the facts 
set forth in the involuntary pétition filed by the ^tna Life Insurance 
Company, but to hear and détermine whether the facts set forth in 
the pétitions filed for the purpose of having the order of adjudication 
vacated and set aside were true. After hearing évidence it made the 
order of which complaint is made. On the pétition to revise we may 
not consider the évidence in the record, but may détermine as matter 
of law whether on the face of the papers filed the creditors had a right 
to comf; in and défend as against the involuntary pétition filed by the 
^tna Eife Insurance Company. 

[3] Section 18b of the Bankruptcy Act provides that the bankrupt 
or any créditer may appear and plead to the pétition within five days 
after the return day, or within such further time as the court may 
allow. As the creditors of the Southwestern Engineering Company 
had a right under the law to resist the pétition of the ^Etna Life In- 
surance Company, an adjudication, even though the bankrupt volun- 
tarily appeared and consented to it, ought not to hâve been made until 
at least five days had elapsed after the filing of the involuntary péti- 
tion, so that any creditor desiring to corne in and défend might hâve 
done so. We do not mean to décide that the order of adjudication 
was void as to the alleged bankrupt, if it voluntarily appeared and con- 
sented to it, but only that it is voidable by the petitioning creditors 
herein. In re Humbert (D. C.) 100 Fed. 439; In re Columbia Real 
Estate (D. C.) 101 Fed. 965; In re American Brewing Company, 112 
Fed. 752, 50 C. C. A. 517; In re Western Investment Co. (D. C.) 170 
Fed. 677. 
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[4] No process having issued when the involuntary pétition was 
filed, nor thereafter, no créditer could be defaulted, if application were 
seasonably made to corne in and défend. The creditors' pétition to 
vacate and set aside the order of adjudication was not technically an 
answer, nor did such creditors formally ask to défend the involuntary 
pétition ; but we think it plainly appeared that it was the purpose of 
the creditors to contest the involuntary pétition. The law gave to the 
petitioning creditors the absolute right to appear and plead to the in- 
voluntary pétition. If there had been any process issued on the péti- 
tion,' the time for appearing would hâve been limited to five days ; 
but, as there was no process issued, the creditors could corne in within 
a reasonable time and plead, and we think in the case at bar the peti- 
tioning creditors were not guilty of any unreasonable delay. If a par- 
ty who files an involuntary pétition desires to put in default ail those 
persons who hâve a right to appear and plead to the pétition, he 
should issue the usual subpœna, and then the law fixes the time with- 
in which every one who bas a right to plead may appear ; otherwise, 
the adjudication will not be binding on those who do not consent to 
it if they appear within a reasonable time and ask to plead. 

We think on the face of the record the petitioning creditors were 
entitled to come in and défend as against the pétition of the iEtna 
Life Insurance Company, and should not hâve been forced to try 
whether the allégations in their pétition were true or not, especially 
when the Southwestern Engineering Company, through its président, 
had filed an answer demanding a jury trial. We are therefore of the 
opinion that the order of July 15, 1912, denying the motion to set 
aside the judgment of adjudication, should be vacated and set aside, 
and the petitioning creditors allowed to come in and défend as against 
the involuntary pétition of the Jîtna Life Insurance Company, and 
that the order of adjudication should also be vacated and set aside as 
to the petitioning creditors. And it is so ordered. 

By stipulation of the parties, the same order will be made in No. 
3,877 and No. 128 original. 



JAMESON V. UNITED STATES FARJI LAND CO. 

(Circuit Court of Appeals, Eighth Circuit. July 10, 1913.) 

No. ,-5,899. 

Brokers (§ 52*) — Compensation— Faiix-re of Negotiations. 

Défendant agreed to pay plaiutiff a specifled commission for procuring 
S. to undertake tlie sale of a tract of land on terms to be agreed upon 
between défendant and S. The same day défendant wrote S., statiug tliat 
the priée to défendant was to be $3,5 an acre, that on each $200,000 re- 
ceived by it in cash S. was to be paid .$40,000, that S. was to be charged 
interest at 5 per cent, on $2,000,000, less receipts froui sales by hini, and 
that further détails might be agreed upon when an agreement was made. 
S. replled, suggesting certain modifications, by which he was to be paid 
certain percentages of the commission in cash, dépendent on the priée for 
>yhich the land was sold, each sale was to be treated as a separate trans- 

»For other cases see same topic & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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action, settlenients to be made mouthly, and no interest to be charged. 
Défendant agaln wrote S., suggesting that the détails might be arranged 
later, after S. had examlned the land, and stating that it would close au 
agreement with him on the conditions outliued in hlis letter, subject to 
some qualifications regarding manner of payiug the percentage of cash 
received and the interest item. Ilcld, that thèse letters coTistituted no 
contract between défendant and S., since the modifications suggested by 
S. constituted a rejection of the original offer, and thèse niodiflcations 
were not accepted by défendant, and hence plaintiff was not entitlod to 
the agreed commissions. 

[Ed. Note.—For other cases, see Brokers, Cent. Dig. § ~H ; Dec. Dig. § 
52.*] 

In Error to the District Court of the United States for the District 
of IVïïnnesota ; Charles A. Willard, Jndge. 

Action by A. Y. Jameson against the United States Farm Land 
Company. Judgment for défendant, and plaintifï brings error. Af- 
firmed. 

M. H. Boutelle, of Minneapolis. Minn. (A. M. Higgins, of Minne- 
apolis, Minn., on the brief), for plaintifï in error. 

Edward T. Young, of St. l'anl, Minn. (Thomas D. O'Brien and 
Royal A. Stone, botli of St. Paul, Minn., on the brief), for défendant 
in error. 

Before SANBORN and CARLAND, Circuit Judges. 

CARLAND, Circuit Jvidge. This action was brought by Jameson 
to recover from the L,and Company damages for breach of contract. 
On the trial at the close of the plaintifï's évidence, the action was dis- 
niissed on the merits on motion of counsel for défendant. This ruling 
of the court is assigned as error. It was alleged in the complaint that 
the Land Company, on or about September 1, 1911, offered and pro- 
posed to Jameson that if he would procure one M. W. Savage to un- 
dertake the handling and sale of a tract of land known as "Chowchilla 
Ranch," in California, containing about 108,000 acres, on terms to be 
agreed upon between the Land Company and M. W. Savage, the Land 
Company would pay Jameson as and for a commission for negotiating 
said sales agency contract a sum equal to 5 per cent, of the amount re- 
ceived by the Land Company from sales made by said Savage on said 
sales agency contract, and in addition thereto a lump sum or bonus of 
$25,000; that Jameson accepted this proposition, and subsequently pro- 
cured said M. W. Savage to undertake the handling and sale of said 
Chowchilla ranch on terms proposed by the Land Company ; that aft- 
er Jameson had procured Savage to act as sales agent upon terms pro- 
posed by the Land Company, the latter whoUy refused to perform its 
contract with Savage, to the damage of Jameson in the sum of $214.- 
000. The évidence material to the cause of action pleaded appears 
from the record to be as f ollows : 

Prior to September 21, 1911, Jameson had been authorized by the 
Land Company to negotiate for a sale of the Chowchilla ranch in con- 

•For other cases see same lopic & § numeek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sideration of a certain commission. On the above date, however, the 
relations of the parties were entirely changed by the following writing : 

"United States Farm Land Co. 

"St. Paul, MInn., Sept. 21, 1911. 
"Mr. A. Y. Jameson, Mlnneapolis, Minn. 

"Dear Sir : We hereby rescind and withdraw ail propositions heretofore 
made you, as to commission you would receive in event of your making a 
sale of the Cliowcliilla rancli in California, and we hereby agrée to give you, 
in event of our maklug a sale, or sales contract, with M. W. Savage, of 
Mlnneapolis, at a priée of thirty-flve ($35) dollars per acre, a commission of 
five (5%) per cent., und a further sum of twenty-five thousand ($25,000) dol- 
lars, conditioned, however, upou the fulfillment of the contract by Mr. Sav- 
age ; it being hereby agreed that the commission is not earned, due, or pay- 
able except upon the fulfillment of the contract by Mr. Savage. When we 
liave received the net sum of three hundred thousand ($300,000) dollars in 
cash from Mr. Savage's sales, there is earned, and will be pald to you, the 
sum of twenty thousand ($20,000) dollars, and a like sum will be earned and 
paid when a further sum of three hundred thousand ($300,000) dollars has 
been received by us, and so on, until you hâve received your full commis- 
sion ; %ve agreelng that when we bave received two million ($2,000,000) dollars 
in cash that your whole commission wlU then be earned, due, and will be pald 
by us, but the sanie is not earned until payments are received by us as speci- 
fied herein. 

"Very respectfully, United States Farm Land Co., 

"By G. D. Eygabroad, T. P." 

On the same day the Land Company wrote the following letter, 
which was delivercd to Savage : 

"United States Farm Land Co. 

"St. Paul, Minn., Sept. 21, 1911. 
"Mr. M. W. Savage, Mlnneapolis, Minn. 

"Dear Sir : Subject to previous sale, option or conditions that would make 
it not advisable for us to enter into a sales agreement with you, we will 
recommend entering into a sales contract with you on the Chowchilla ranch, 
in the San Joaquiu valIey of California, on the following terms: Price or 
considération to us thirty-flve ($35) dollars per acre, you to sell at least ten 
thousand (10,000) acres the flrst three (3) months af ter entering into the 
«ontract with us, and a like amount the succeeding three (3) months. At 
the end of nine (9) months you are to hâve sold at least thirty-flve thousand 
(35,000) acres, and at the end of twelve (12) months from the date of the 
agreement at least flfty thousand (50,000) acres, we to receive ail the cash 
iind prépare and issue tlie contacts of sale to your purchasers. When we re- 
ceive two hundred thousand ($200,000) dollars in cash, we are to turn over 
to you forty thousand ($40,000) dollars and continue paying to you a like 
amount on each succeeding two hundred thousand ($200,000) dollars we re- 
ceive in cash, and as soon as same is received, provided the same does not 
exceed the amount of cash that would be due you, based on your profits over 
and above thirty-flve ($35) dollars per acre and the percentage of cash we 
receive in proportion to the amount of deferred payments on sales made by 
you. We will pay the taxes on the unsold portion of the ranch during the 
term of the agreement to be made, or until we hâve received our equity in 
same ; your purchasers, of course, to pay taxes from the date of their pur- 
ehase. Your purchasers to pay six (6%) per cent, interest on deferred pay- 
ments. We to charge you Interest at flve (5%) per cent, on two million ($2,- 
000,000) dollars until such tlme as we hâve received two million ($2,000,000 1 
dollars in cash net from your sales, the cash that we receive from such sales 
to be credited on the two million ($2,000,000) dollars and interest stopped on 
such amount. l'urther détails to be mutually agreed upon at the time the 
agreement is made. 
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"Inasmuch as we are absolutely tyiiig tliis property iip with you, and you 
are taking same entirely out of our hands, we shall reuiiire that you satisfy 
us as to wliat you will do in the way of advertisiug and of your abllity to 
make sales and comply with the conditions of the coiitract. This we believe 
you can easily do. Wlille we do uot désire, at tlils time, to absolutely option 
the land to you, before our regular agreenient is niude, it is our belief that 
we will be able to contract with you on the teruis and conditions stated herein ; 
but sliould an option or iirevious sale be made, unbeknown to us, by one of 
our other offices, or should sotne condition arise that would make it impossi- 
ble for us to fulfill our part of tlie agreenient to be made, we would wish 
to décline to make same; but if you make a trip to California and the 
proposition is acceptable to you, we believe there will be no tremble what- 
ever in our carryhig out our part of the agreenient. ïhere will also be iu- 
corporated in our agreenient, and made a part thereof, that should you fail 
and not be suceessfui in selling the laud, as you anticipate, or as you would 
agrée, and we were unwilling to extend the agreenient, that you would pay 
us forty (!|!40) dollars per acre for the land you had sold and we to turn 
over to you your profits on same in cash and contracts in the same propor- 
tion that we received from sales by you. 

"^'ery respectfully, United States Farm Land Co., 

"By G. I). Eygabroad, V. P." 

Also, on the same day, E. B. Savage, representing M. W. Savage. 
wrote to the Land Company the following letter : 

"M. W. Savage luterests, Administrative Oflices. 

"Minneapolis, Sept. 21, 1911. 
"Mr. Q. D. Eygabroad, c/o United States Farm Land Co., St. l'aul, Minnesota. 

"Dear Sir: In coming over on the car I studied your letter of Septeniber 21st 
in regard to giving us a selling contract on the f'howchilla ranch. I further- 
niore took up some of the détails with Mr. M. W. Savage on my returii to 
the office. It seems to us that our ideas coïncide in a gênerai way, but we 
believe that the contract drawn on a basis of a cash couimlssiou of 7% and 
31/2% is more easily understood than the plan which you mentioued, for the 
simple reason that on the 7 and ny^'/i basis each sale is treated as au indi- 
vidual transaction, and the aniouut of commission is fixed in such a niauner 
as to avoid any possible question. The resuit is praetically the same in both 
cases, as you will discover if you work it out on possible sales. 

"Under our arrangement, if we sell the land at less than $47 an acre, we 
are entitled to no cash commission until the eiitire deal is cleaned up ; but 
we do not want you to get the idea that, because of this, we would not make 
sales under !|;47, if it became necessary. We would make thèse sales, treat- 
ing tbem as big deals on which we eau afCord to wait for our commission, 
as we would be under no selling eost. Now, if we sell tracts of land for ail 
cash, I think you will agrée that we are entitled to at least 50% of our fuU 
commission. We believe it is no more than fair to ask for montlily settle- 
ments on the basis of sales made during the previous month, because we are 
going to be under the necessity of tieing up a great deal of cash in this 
deal, and we do not see where there is any material advantage to you lu 
asklng us to wait the three months before we get a settlement. 

"Now, in regard to niaking sales, We are willing to sell on your regular 
terms of one-third cash and the balance in flve yearly paynients, and believe 
we can do so. There niay be spécial cases conie up where we would want to 
make, and where you would want us to make, différent arrangements rather 
than turn down the sales. Under thèse circumstaiices we will be glad to 
confer with you, and leave tlie décision, both as to the terms to be made and 
tlie commission we would be entitled to under thèse terms, up to you. 

"In looking over your outline hurriedly this noon I did not stop to ques- 
tion the interest item. On considering the matter furtlier, we hâve come to 
the conclusion, inasmuch as you are receiving !f5 more per acre for the land 
selling it lu this way than you were asklng for it on a straight sales basis, 
that you ougbt to be willing to stand this interest charge, which would amouut 
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in a year, on tlie basis you hâve figured it, to about $100,000. You hâve had 
thls investmeut for some tiuie, and hâve been pajing interest charges on it 
(this is merely uiy impression froui the fact that Mr. Jauieson has been work- 
ing on the saie ot the land for ahnost a year), and the auiount you are grant- 
ing is three njonths more interest charge.s, because at the end of three montlis 
you will certainly know whether or not it will pay you to continue the sales 
eontract. 

"We do not believe that we ean afford to pay $25,000 for each three months 
trial in selling up to the schedule, in addition to the large amount we would 
liave to put into it as an advertising selling campalgn, to .say nothing of the 
gênerai expense, etc. You realize that in niakiug an arrangement of tins 
kind we do not figure on the basis of everything going as we expect. We 
figure on the worst possible side of the case, and base our judgment on the 
amount we are williug to lose if we make a flat failure. lioth Mr. Savage 
and myself hâve full confidence In our ability to sell the land, because if we 
should fall down it wonid be the first time we hâve ever niade a failure ou a 
selling proposition. I believe that our organization is peculiarly adapted to 
this liue of work, and I thlnk that if we work together on the basis out- 
lined (eopy of which is attached) that it will be greatly to our umtual ad- 
vantage. 

"We hâve outlined to you what we are willing to ganible on, ou our ability 
to make good, and the question up to you I believe is whether we hâve ini- 
pressed you suHiciently, so that you are willing to tie up your property for 
three months and find out whether or not we can get 'the name on the dotted 
line.' With kind Personal regards, I reniain, 

"Very truly yours, E. B. Savage. 

"We will attenipt to sell the Chowchilla ranch for you on a commission 
basis, our commission to be ail that we get for the land above S?H5 per acre. 
You are to pay us a cash commission of 7% on ail sales made by us for you, 
providing such sales are niade on a basis of .$00 per acre or be'tter and one- 
third of the selling priée is paid in cash. If sold at .S47 per acre, we are to 
receive 31/2%. lîach sale to be treated as a soparate transaction, and ail 
settlenients to be made mouthly. If sales are made for ail cash, then we 
will be entitled to 50% of our full conunission. 

"We will sell on your regular ternis of one-third cash and balance in flve 
yearly payments. Any change from thèse ternis except cash must be O. Iv.'d 
by you. When we hâve turned over to you coutracts anioùnting to ,$2,790,000, 
cash on same anionnting to $790.000 and $2,000,000 in mortgages, we will di- 
vide the mortgage and cash received imtil you hâve received i)aynient in full 
for land at $35 per acre, and from that date on you turn over to us the pro- 
ceeds of ail future sales. If we fall to sell on schedule outlined, you hâve 
the right to revoke our selling eontract and pay us the conunission due us 
on a basis of the land nettlng you $40 per acre, and you can pay us elther 
in this land at if.Sô cash or mortgage," 

On September 22, 1911, the Land Company vvrote to M. W. Savage 
the following two letters: 

"United States Farm I^and Co. 

"St. l'aul, Minn., Sept 22, 1911. 
"Mr. M. W. Savage, Mlnneapolis, Minn. 

"Dear Sir : Replying to Mr. li. B. Savage's letter of Septenil)er 21st, hauded 
to us by Mr. Jameson, we teel, considering the fairness that each of us. we 
believe, intends to extend to the other, that there will be no trouble or diffi- 
culty in arranging for the sale of the Chowchilla ranch with you, ou a basis 
of thirty-five ($35) dollars per acre, provlded the property meets with your 
approval ou exanilnation. There are niaiiy minor détails to be considered, 
and which It will be necessary to incorporate in our flual agreenient, that it 
is not necessary to take up at this time. I know we are willing to be morc! 
than fair and libéral with you, and believe you feel the same towards us, 
and as to the final matter of arranging the détails, we frankly say we be- 
iieve there will not be the least particle of trouble. We could entirely discard 
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the letter I wrote you yesterday and Mr. Savage's letter of September 2lst, 
and with the verbal understanding we hâve and the fairness we intend to 
extend to each other, we certalnly can corne together, if the examinatlon of 
the property meets with your approval. 

"We do not thlnk It necessary, at this time, to take up further the détails 
referred to in eitlier your letter or our former letter. We shall be glad to 
hâve you go and uiake an examination of the ranch. Before you leave, we 
désire to see you, and shall be glad to give you any further information we 
can, and would waut to give you a letter of introduction to our California 
manager, vvho will at that end of the route give you every asisistance possible 
and ail the information you could expect. ïrusting we may become associated 
in this matter, and that it will prove to our mutual beneflt, financially and 
otherwise, we reraain, 

"Very respectfuUy, United States Farm Land Co., 

"By G. D. Eygabroad, V. V." 

"United States Farm Laud Co. 

"St. Paul, Miuu., Sept. 22, 1911. 
"Mr. M. W. Savage, Minueapolis, Mlun. 

"Dear Sir: Keplying further to letter of Mr. E. B. Savage, dated Septem- 
ber 21 st, we would ad vise that lie make the trip to California at once, and 
on his return, it his examluation of the property is satisfactory, we will close 
a sales contract agreement on the conditions outlined in said letter, subject 
to, perhaps, sonie qualifioations regarding per cent, and the manner of pay- 
ing the percentage of cash received to you, and the interest item. We he- 
lieve a better arrangenjent can be agreed upou as to the payment of com- 
missions to you, wliicli would be .lust as favorable to you. 

"We will positively agrée, at this time, to waive the item of interest for 
at least three (3) mouths from the date of our final contract with you. Fur- 
ther than that will be a matter of agreement at the time same is entered into. 
You, of course, understand from my previous letter that ail cash and deferred 
payments that were turned to us from sales would be credited and offset the 
amount that would be drawing interest. 

"As further stated in my former letter, we believe there will be no difH- 
culty whatever in agreeing on ail the détails in the gênerai agreement. If 
we liad the least doubt of this, we would not cousent to your spending your 
time and money to examine this proposition. ïhese conditions, of course, are 
ail subject to the sale of the property as stated in our récent letter. We, 
however, expect to be very fair and reasonable with you, even ou propositions 
that might come to us after you start to examine this property, and know 
we will be more thau fair and libéral with you, and feel you will be the same 
with us. 

"Very respectfuUy, United States Farm Land Co., 

"By G. D. Eygaliroad, V. P." 

If there was an)' contract entered between the Land Company and 
M. W. Savage for the liandhng and sale of the Chowchilla ranch, it 
must be found in the letters above mentioned. We are not only satis- 
fied of this by an examination of tlie record, but Mr. Jameson and 
Mr. Savage both testified that there was no contract made after the 
return of Mr. Savage from California, and that whatever contract 
there was existed before that journey. Mr. Jameson, when his atten- 
tion was called by counsel to the foregoing letters and was asked, 
"It is true, isn't it, that unless there is a contract contained in thèse 
instruments to which I hâve now called your attention, between Mr. 
Eygabroad and Mr. Savage, then no contract was ever made between 
them about Chowchilla Ranch?" answered, "That is ail the contract 
there was." Jameson, having on the 21st of September accepted the 
proposition of the Land Company with its conditions, cannot claim 
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the benefit of any transaction between himself and the Land Company 
transpiring before that date to support the contract which he pleaded 
in his complaint, and to support which he introduced évidence at the 
trial. It seems to us very clear that the letters herein set forth show 
that the minds of the parties never met in agreement upon the same 
subject in the same way. In other words, there was no acceptance on 
the part of either party of the proposition offered by the other. As 
mentioned by the trial court, there was no agreement arrived at by the 
parties in regard to the item of interest at 5 per cent, for one year on 
$2,000,000. 

The case of M. & St. L. Ry. Co. v. Columbus Rolling Mill Co., 1 19 
U. S. 149, 7 Sup. Ct. 168, 30 L. Ed. 376, is instructive. In that case 
the Suprême Court declared the law as follows : 

"A proposai to accept, or an acceptance, upon terms varying froni those of- 
fered, Is a rejection of the offier, and puts an end to the negotlation, unless 
the party who made the original offer renews it, or as,sents to the modifica- 
tion suggested. The other party, having once rejected the offer, cannot after- 
wards revive it by tendering an acceptance." 

The letter of E. B. Savage, under the rule quoted, would constitute 
a rejection of the letter of the same date written by the Land Compa- 
ny, and the other two letters written by the Land Company on Sep- 
tember 22d did not assent to the proposed modifications of the original 
ofïer contained in the letter of E. B. Savage, but suggested still other 
modifications. As in our opinion there was no contract ever entered 
into between the Land Company and Savage, it becomes unnecessary 
to discuss the matter of damages or the authority of the ofiicers who 
signed the letters of the Land Company. 

We hâve examined the other assignments of error, relating to the 
exclusion of évidence, and we find no error in the rulings of the court ; 
moreover, we cannot see how, if the rulings had been in favor of the 
plaintifif, the resuit of the trial could hâve been différent than it was. 
We hâve carefully considered the exhaustive brief filed by counsel 
for plaintifï in error, but it seems to us that the plain facts appearing 
in the letters quoted prevent a lengthy discussion in the décision of 
the case. 

Judgment afïirmed. 



THOMASON et al. v. WELLMAN & RHOADES. 

(Circuit Court of Appeals, Elghth Circuit. June 30, 1913.) 

No. 3,918. 

Indians (§ 15*) — Allotment — Conveyance Befobe Issuance of Cebtificate 
AND Patent. 

A member of the Chicljasaw Tribe having "selected" and designated 
land as her surplus allotment, by formai application at the land office, 
as provlded by the Choctaw and Chickasavv Supplemeutal Agreement (Act 
July 1, 1902, c. 1362, par. 6, 32 Stat. 641), thereby doing ail that the law 
required of her to entltle her to a patent, she then had an équitable in- 
terest in the land, which she could at once convey ; such conveyance be- 



896 20G FEDERAL EErOKÏEB 

coming entirely vaMd and effective, on an allotment certiflcate îssuinc; to 
her after expiration, witliont contest, of tlie nlne montlis within wliich, 
under paragrapii 71, her riglit could be contested, and a patent tliere- 
after issulng to lier, effective by relation as of tlie date of lier sélection. 
[Ed. Note. — For other cases, see ludlans. Cent. Dig. §§ IT, 29, 34, 37- 
44; Dec. Dig. § 15.*] 

Appeal from the District Court of the United States for the Eastern 
District of Oklahoma ; Ralph E. Campbell, Judge. 

Stiit by Wellman & Rhoades, a partnership composed of C. E. Well- 
man and E. S. Rhoades, against W. L. Thomason and others. From 
a decree for complainants, défendants appeal. Affirmed. 

J. E. Dolman, of St. Joseph, Mo., and L. S. Dolman, of Ardmore, 
Okl., for appellants. 

W. I. Gilbert and E. H. Bond, both of Oklahoma City, Okl., for ap- 
pellees. 

Before SANBORN and CARLAND, Circuit Judges, and WIE- 
EARD, District Judge. 

CARLAND, Circuit Judge. This is an appeal from a decree quiet- 
ing the title to certain real estate in appellees. The case was heard 
on bill and answer. The real estate in controversy consists of certain 
lots in Head addition, Duncan, Okl. Both parties claim title from 
common grantors, namely, Sallie Duncan and William Duncan, her 
husband. Sallie Duncan is a white vvoman, intermarried with William 
Duncan, a niember and citizen of the Chickasavv Nation. Thèse gran- 
tors conveyed the land by warranty deed to J. G. Miller on September 
21, 1904, and by subséquent conveyance the title became vested in the 
appellees, if the deed from the Duncans is valid. July 13, 1909, Sallie 
Duncan and William Duncan conveyed the land by quitclaim deed to 
D. M. Dillingham, through whom the appellant W. I. Thomason claims 
title. No question is made concerning the proper record of any con- 
veyance. On September 19, 1904, Sallie Duncan, above named, being 
by virtue of her marriage a member of the Chickasaw Tribe of Indi- 
ans, and in possession of a tract of land which included within its 
boundaries the lots in question, duly selected and designated the same 
as her surplus allotment, and a certiflcate of allotment, after the expira- 
tion of the time in which the right of said allottee could be contested 
had expired, was issued to her by the Dawes Commission as of Sep- 
tember 19, 1904, as provided by law. On the 2d and lOth days of Feb- 
ruary, 1906, a patent for the land above mentioned was issued to Sal- 
lie Duncan by Green McCurtain, principal chief of the Choctaw Na- 
tion, and Douglas H. Johnson, Governor of the Chickasaw Nation, 
which patent was duly approved by the Secretary of the Interior. It 
is claimed by the appellants that the sélection of the allotment by 
Sallie Duncan gave her no interest in the land selected which she could 
convey prior to the issuance and delivery of the allotment certificate. 
It is not claimed that there existed any restriction which would prevent 
Sallie Duncan from conveying the land on September 21, 1904, but 
that she had no interest therein that she could convey. It is admitted 

•For other cases see same topic & § nwmber In Dei. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



THOMASON V. WELLMAN & EHOADES 897 

that Sallie Duncan was entitled to sélect the land which she designated 
as her surplus allotment, and it must also be conceded that she did ail 
that the law required of her to entitle her to receive a patent for the 
land. It is also admitted that, if the formai sélection and désignation 
of her surplus allotment at the local land office amounted to an allot- 
ment, the deed of September 21, 1904, is valid. Mullen v. U. S., 224 
U. S. 457, 32 Sup. Ct. 494, 56 L. Ed. 834. 

Paragraph 6 of the Choctaw and Chickasaw Supplemental Agree- 
ment (32 Stat. 641) reads as follows : 

"ïhe word 'selected' and its varions iiîodificatioii.s, as applied to allotments 
and homesteads. shall be lield to iiiean the formai application at the land office 
to be established by the Comniissiou to tlie Five Civllized ïrlbes for the Choc- 
taw and Chickasaw Nations for particular tracts of land." 

Paragraph 71 of the same agreement reads as follows: 

"After the expiration of nine nionths after the date of the original sélec- 
tion of an allotment, by or for any citizen or freedmen of the Choctaw or 
Chickasaw ïrlbes, as provlded in this agreement, no contest shall be Insti- 
tuted agalnst such sélection." 

The allotment certifîcate was the évidence that a sélection had been 
made, but its issuance did not constitute.the sélection itself. That was 
done by the formai sélection of the surplus allotment on September 19, 
1904, at the local land office. Sallie Duncan did ail that the law re- 
quired of her to entitle her to a patent for the land, and the fact that 
her formai application was subject to contest during a period of nine 
months in no way affected her équitable interest in the land selected. 
She subsequently received the allotment certifîcate, and later a patent 
for the land ; there having been no contest of her sélection. The pat- 
ent issued to her for the land, by relation, became effective as of the 
date of her sélection, namely, September 19, 1904; 

As there was in fact no contest made during the period of nine 
months allowed by law against the sélection of Sallie Duncan, it must 
be held that by her formai sélection on September 19, 1904, her right 
to a patent for the land became vested, and that she had an équitable 
interest in the land which she could properly convey to Miller, and 
having subsequently received a patent for the land her conveyance to 
Miller became entirely valid. "The exécution and delivery of the pat- 
ent after the right to it is complète are the mère ministerial acts of the 
officer charged with that duty." "When the right to a patent once 
became vested in a settler under the law, it was équivalent, so far as 
the government was concerned, to a patent actually issued." Barney 
v. Dolph, 97 U. S. 652, 24 L. Ed. 1063 ; Simmons v. Wagner, 101 U. 
S. 260, 25 L. Ed. 910; Stark v. Starr, 6 Wall. 402, 18 L. Ed. 925; 
Eallinger v. Frost, 216 U. S. 240. 30 Sup. Ct. 338, 54 L- Ed. 464 ; Wal- 
lace V. Adams, 143 Fed. 721, 74 C. C. A. 540; s. c, 204 U. S. 415, 27 
Sup. Ct. 363, 51 L. Ed. 547. 

There was no error in the judgment of the lower court in quieting 
the title to the land in question in appellees. 

The decree is therefore affirnied, 
206 F.— 57 



898 206 FEDERAL KEPOETER 

THE PRINZ EITEL FRIEDRICH. 

(Circuit Court of Appeals, Second Circuit. May 12, 1913.) 

Nos. 221, 222. 

Collision (§ 95*) — Steamship and Meeting Tow — Patjlt. 

A decree affirmed wtilch, based on contlicting testimony of wltnesses, 
most of whom were heard before the court, hcld a steamship solely in 
fault for a collision witli a ligliter in tow of a meeting tug in the Hud- 
son river in the early morning. 

[Ed. Note.— For other cases, see Collision, Cent. Dig. §§ 200-202; Dec. 
Dig. § 95.* 

Collision with or between towing vessels and vessels in tow, see note 
to The John Englis, 100 C. C. A. 5S1.] 

Appeals f rom the District Court of the United States for the South- 
ern District of New York. 

Suits in admiralty for collision by Cari Franck and others and by 
the Empire Lighterage & Wrecking Company, owners of the lighter 
Eagle and her cargo, against the steamship Prinz Eitel Friedrich; 
Hamburg-American Line, claimant. Decrees for libelants, and claim- 
ant appeals. Afifirmed, 

On appeal from decree of the District Court for the Southern District of 
New York. The flrst decree was entered July 12, 1912, holding the steam- 
ship Prinz Eitel Friedrich, of the Hamburg-American Line, liable in the sum 
of $16,203.03 damages, interest and costs, sustained by the appellees Cari 
Franck et al., owners of the cargo on the lighter Eagle, by reason of a col- 
lision wlth the steamship. The lighter was at the time in tow of the tug 
Bluestone Co. The second decree was entered Septeniber 9, 1912, in favor 
of the Empire Lighterage & Wrecking Co., owner of the Eagle, against the 
steamship for damages, interest and costs in the sum of $3,489.38. The claim- 
ant, the Hamburg-American Line, has appealed in both cases. 

Harold G. Cortis, of New York City, for appellant. 

Foley & Martin, of New York City (John F. Foley and Frank A. 
Spencer, Jr., both of New York City, of counsel), for Empire Lighter- 
age & Wrecking Co. 

Lawrence Kneeland, of New York City, for appellees Franck and 
others. 

Before LACOMBE, COXE. and NOYES, Circuit Judges. 

COXE, Circuit Judge. This controversy involves several compîi- 
cated questions of fact, in the décision of which the District Judge 
had, what we hâve not had, the great advantage of seeing and hearing 
seven of the ten witnesses examined. The appearance and conduct of 
a witness on the stand may be such as wholly to discrédit his testimo- 
ny, and yet when read from the printed record, it may give no indica- 
tion of Seing fabricated or distorted. Recognizing this fact, we hâve, 
with few exceptions, followed the rule to adopt the findings of the 
trial judge upon the facts, where the witnesses were examined orally 
before him. 

'For other cases see same topic & i numbeb In Dec, & Am. Digs. 1907 to date, & Rep'r Indexes 



IHS FBINZ KlTEh FBIBCBICH 899 

The collision occurred in the North River about the center, but 
probably nearer the New York than the New Jersey side, The time 
was about 7 o'clock a. m. January S, 1911, and the place somewhere 
between Pier 4 and Barclay street. The weather was clear except for 
a slight haze. Ali vessels had the proper lights set and burning-. 

The steamship Eitel Friedrich was proceeding from Pier 15, East 
River (about at Wall street), around the Battery to Pier 65, North 
River. She was attended by three steam tugs which were to assist her 
in docking and was under her own steam. She was making 6 knots 
an hour. The lighter with which the steamship collided was in tow of 
the tug Bluestone Co. on two hawsers 15 fathoms long made fast to 
the port and starboard corners of the lighter. She was square ended, 
90 feet long and 31 feet wide. She had no rudder or motive power. 
Her cargo, consisting of chicory root and paper, was stored below and 
on deck. The speed of the tug was 4 to 5 miles an hour. Her des- 
tination was the Long Island Railroad dock, East River. The tug and 
tow had corne from Hoboken, and at the time of the collision were 
proceeding down the North River about as far distant from the New 
York shore as was the Eitel Friedrich going up. The vessels were 
then meeting head on or nearly so and the rule required that they 
should give a single blast and pass port to port. Judge Holt found 
that it was most improbable that the Bluestone Co. should hâve given 
a two-blast signal in such circumstances and we think he was correct 
in so finding. Ail the circumstances required that she should go to the 
right. It was for her advantage to do so, as she had the tide with her 
and would hâve lost much of this advantage had she gone close to the 
New York piers. She had a large clumsy lighter on a hawser. The 
lighter had no rudder and might sheer in crossing the tide. Then, too, 
the tugs attending the steamship were navigating between her and the 
New York piers and we think it most improbable that the tug should 
hâve given a two-blast signal and bave attempted to haul her unwieldy 
tow across the steamship's course and thus complicate her navigation 
with the tugs which were proceeding up the river between the steam- 
ship and the New York shore. 

The judge found that the tug gave but one blast and we think that 
this finding is supported not only by the testimony but by the probabili- 
ties of the situation and we see no reason why this finding of fact 
should be disturbed. 

The decree is aifirmed. 
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MARGARETE SÏEIFF v. BING. 

(Circuit Court of Appeals, Second Circuit. June 14, 1913.) 

No. 279. 

1. Courts (§ !522*) — Citizen of State — Allégations of Bill. 

Desci-iption of défendant in the bill as "a citizen of tlie United States 
and a résident » * * of tlie * * * state of New York" is a suf- 
ficient statenient of liis being a citizen of tliat state. 

[Ed. Note.— For otlier cases, see Courts, Cent. Dig. §§ 876-881, 887; 
Dec. Dig. § 322.*J 

2. Trade-Mabks and ïrade-Names (§ 95*) — Unfair Compétition — Imita- 

tion. 

Tlie bill charging that défendant shows prospective customers toys made 
by complainant as samples of what défendant'» prlncipals manufacture, 
and it belng showu that eomplalnant's toys are copled by defendant's 
prlncipals in uunecessary features, the natural explauatlon of which is 
an atteinpt to impress the public that they are buying complainaut's toys, 
injunction pendente lite will be granted. 

[Ed. Note. — For other cases, see Trade-Marks and Trade-Names, Cent. 
Dig. § 108; Dec. Dig. § 95.* 

Unfair compétition in use of trade-niark or trade-name, see notes to 
Scheuer v. Muller, 20 C. C. A. 165; Lare v. Harper & Bros., 30 C. C. 
A. 376.] 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Margarete Steiff, a German corporation, against 
John Bing. From an order granting a preHminary injunction, de- 
fendant appeals. Affirmed. 

Following is the opinion of Ward, Circuit Judge, in the District 
Court : 

[1] The description of the défendant in the bill is singular, viz. : "A citi- 
zen of the United States and a résident and iuhabltant of the borough ol 
Manhattan, clty, county, and state of New York." It bas beau held not enough 
to describe a party as a citizen of the United States ; the proper course being 
to say of what state he is a citizen. Picquet v. Swau, 5 Mason, 35, Fed. Cas. 
No. 11,] 34; AVilson v. City Bank, 3 Sumn. 422, Fed. Cas. No. 17,797; Merserole 
V. Paper Collar Co., 6 Blatchf. 356, Fed. Cas. No. 9,488. ïhe fourteenth 
amendment to the Constitution provides: "Sec. 1. AU persons born or nat- 
uralized in the United States, and subject to the jurisdiction thereof, are 
citlzens of the United States and of the state whereln they réside." Argu- 
mentatlvely, therefore, the statenient that the défendant is a citizen of the 
United States is a statement that he was elther born or naturalized in the 
United States, and, as he résides in the state of New York, that he is a citi- 
zen of that state. If he is not a citizen of some state, the court is witliout 
jurisdiction. 

[2| The bill charges that the défendant shows jobbers who are Intendlng 
customers toy animais made by the complainant as samples of what bis Ger- 
man prlncipals manufacture. It is shown that certain of the eomplalnant's 
toys are copied by the defendant's prlncipals most accurately and in spécial 
features whlch are uunecessary, sueh as, for example, the peculiar pattern of 
the wheels, the Inaccurate position of the elephant's tusks, and the jjeculiar 
marking and attitude of the eomplalnant's horse. Why does the défendant 
use the eomplalnant's toys as samples to sell from, and not the Bing toys, and 
why do hls prlncipals manufacture toys In accurate Imitation of the complalu- 

•For other cases see same topic & § kumbek in Dec. & Am, Digs. 1807 to date, & Rep'r Indexes 
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ant's? The natural explanation is, in order to at least let the public buv 
the Biiig toys uuder the impression that they are the coinplainant's. \Ve hâve 
gone very far in this circuit in the way of enjoining umiecessary imitation cif 
îeatures which are nonfunctional. See lîiishniore v. Manhattan Works, 1(1.'! 
Fed. 939, 90 C. C. A. 299, 19 L. R. A. (N. S.) 269; Rushmore v. Badger Ce, 
198 Fed. .379, 117 C. C. A. 255. 
The coniplaiinmt may hâve a very narrow Injunction pendente lite. 

Jacob Newmaii and A. Benedict, both of New York City (Léon N. 
Futter, of Brooklyn, N. Y. of counsel), for appellant. 

A. von Briesen and Hans von Briesen, both of New York City, for 
appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

PER CURIAM. Order affirmed with costs, on the opinion of the 
court below. 



THIO WM. E. GLADWrSII. 
ÏIIK N]:WBURGII. 

(Circuit Court of Appeals, Second Circuit. June 27, 191,3.) 

No. 259. 

Collision (Si 9'î*) — Steam Vessei.s Crossing — Starboakd Hanb Rule. 

A tng passins up the Hudson river hcld in fault for a collision witli a 
ferryboat crossing on sucli a course as to niake the tug tlie favored ves- 
sel iindcr the stiu-lioard haud rule, on the ground that after giving tne 
crossiug signal slie changed lier course, in violation of article 21 of the 
Inland Rules (;;0 Stat. 90 IF. S. Coinp. St. 1901, p. 288.3]). 

[i;d. Note. — For other cases, see Collision, Cent. Dig. §§ 194, 195; Dec. 
Dig. § 93.*] 

Appeal froni the District Court of the United States for the South- 
ern District of New York. 

Suit in admirahy for collision by the West Shore Railroad Com- 
pany, owner of the ferryboat Nevvburgh, against the steam tug Wil- 
liam E. Gladwish, Elmer A. Keeler, claimant, with cross-libel. Decree 
for libelant, and claimant appeals. Affirmed. 

D. E. Berier and James J. Macklin, both of New York City, for 
appellant. 

Barry, Wainwright, Thacher & Symmers. of New York City (A. 
G. Thacher, of New York City, of counsel), for appellee. 

Before LACOMBE, COXE, and WARD, Circuit Judges. 

WARD, Circuit Judge. Libel and cross-libel for collision. March 
7, 1911 at 6:20 p. m. the ferryboat Newburgh left her slip at Wee- 
hawken, N. J., bound for Forty-Second street, N. Y. The tide 
was running strong ebb. At the same time the tug W. E. Gladwish 
was coming up the New York side of the river on a course, as her 
witnesses say, 300 to 400 feet ofï the pier line. When ahout 1,000 feet 
off the end of Pier 83 at the foot of West Forty-Third street, the ferry- 

•For other cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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boat blew a signal of two whistles to tlie tug, then about off Thirty- 
Ninth Street, which the witnesses from the tug say was not heard. 
The tug then blew a signal of one blast and ported. When the ferry- 
boat received this signal she stopped, and on gelting a second signal 
of one blast and seeing the change of course, backed full speed astern 
and blew an alarm. The tug continued wirh unabated speed under 
her port helm until when just below Forty-Third street she starboarded 
80 as to clear Pier 83 and crossed the bow of the ferryboat at a point 
about 100 feet from the end of that pier, breaking the ferryboat's f or- 
ward rudder with her port quarter and sustaining sonie damage her- 
self. 

The situation was clearly one of the starboard liand rule. The ferry- 
boat was bound to keep out of the way and the tug to hold her course 
and speed. Articles 19 and 21 of the Inland Rules. It was quite nat- 
ural for the ferryboat to ask permission to cross the tug's bow. On a 
strong ebb tide she would hâve difFiculty in making her slip while the 
tug could very easily slow or stop. But upon receiving the second sig- 
nal of one blast and seeing the tug sheering to starboard, the only way 
for the ferryboat to keep clear was by backing at full .speed, as she 
did. The tug by porting violated article 21 at her péril. If instead 
of porting, and so bringing herself some 200 to 300 feet nearer the 
pier line, she had held her course as the law required, we tbink she 
would hâve passed clear under the ferryboat's stern, even if the ferry- 
boat had stopped and backed just as she did. Of course, if, under such 
circumstances, the ferryboat had kept her speed, there could hâve been 
no collision. 

The decree is affirmed, with interest and costs. 



DAVID et al. v. HAERIS. 
(Circuit Court of Appenls, Soeoiid Circuit. May 12, 1913.) 

No. 217. 
Patents (§ 328*) — Validity and Inkringement — Svve.\ter. 

Tlie Welnsclienk patent, No. 025,146, for improvementis in sweaters, 
consisting of tlie attacliraent to a low-iieeked sweater of , two infolding 
lapels and a collar, wliicli eau be turued up to eonvert it iuto a hlgh- 
necked .sweater, discloses patentable invention, and is entitled to a rea- 
souable range of équivalents ; also hcld Intringed. 

Appeal from the District Court of the United States for the South- 
ern District of New York. 

Suit in equity by Emanuel David and Samuel Weinschenk, copart- 
ners under the fîrm name and style of Hy-Lo Knitting Company, 
against Morris Harris. Decree for défendant, and complainants ap- 
peal. Reversed. 

On appeal from a decree of the District Court for the Southern 
District of New York dismissing the bill which was based on letters 
patent No. 925,146 granted June 15, 1909, for improvements in sweat- 
ers. 

•For other cases see same topic & i numbsb in Dec. & Ani. Dlgs. 1907 to date, & Rep'r Indexe» 
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Briesen & Knauth and Eugène Eble, ail of New York City, for ap- 
pellants. 

Otto A. Samuels, of New York City, and J. William ElHs, of Buf- 
falo, N. Y., for appellee. 

Before LACOMBE, COXE, and NOYES, Circuit Judges. 

COXE, Circuit Judge. The principal défense is that the défendant 
does net infringe the claims when they are limited as required by the 
prier art. 

The patent covers an ingenious garment which combines two feat- 
ures of the prior art which were previously embodied in separate 
garments. It can be used as a low-necked sweater in mild, pleasant 
weather and as a high-necked sweater in cold and stormy weather. 
Or the wearer, after using the low-necked garment whîle exercising, 
can turn up the collar to avoid catching cold. This resuit is accom- 
plished by placing upon the collarless low-necked sweater two lapels, 
and an invertible collar secured and concealed within the garment when 
it is used as a low-necked sweater, but so arranged that it can be 
turned up and used as a high collar in connection with the lapels. 

The patented feature is an exceedingly simple device, but it involves 
considérable ingenuity and is evidently popular with the trade and 
with buyers. It is not found in the prior art. Somewhat similar at- 
tempts were made in coats and shirts, but we cannot find that the idea 
had occurred to any one, prior to Weinschenk, to couvert a sweater 
into a garment capable of two such uses accomplished by such easy 
transformation. 

The fact that the défendant is making his sweaters under a subsé- 
quent patent to Rautenberg makes the défense of lack of novelty and 
invention come with rather poor grâce f rom one who is asserting that 
even after the complainants' patent there was still room for invention. 

The defendant's sweater, when in actual use, is, in ail essentials, the 
same as complainants', the only différence being that in the former the 
so-called lapels are attached to the concealed collar, and not to the 
front of the sweater where they are turned over to give the low neck 
efïect as in Fig. 1 of the complainants' patent. 

We think that the patent is entitled to a reasonable range of équiva- 
lents and that the parts marked YY in red, on the Rautenberg draw- 
ing ÇFig. 5) are the équivalents of the parts similarly marked on the 
patent in suit. This is practically admitted by the defendant's expert, 
Mr. Dorsey, who says: 

"ïhese extensions {YT) do perform the function expllcitly ascribed to the 
lapels of the patent In suit." 

Ail that is necessary to make the two structures identical in func- 
tion is to remove the lapels from the sweater and sew them upon the 
disappearing collar. 

The questions whether the patented sweater involves invention and 
whether the claims are infringed are not entirely free from doubt up- 
on the proof , but we are inclined to answer them in favor of the com- 
plainants, first, becausc of the presumption arising from the grant of 
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the patent; second, because the prier art shows many attempts to ac- 
complish the same resuit without success; and third, because it seems 
quite inconsistent for one who is operating under the Rautenberg pat- 
ent to deny patentabiHty to the Weinschenk sweater. Regarding in- 
fringement, the only différence between the two structures has been 
pointed out, and, if the complainants are entitled to invoke the doc- 
trine of équivalents at ail, the claims of their patent must cover the 
slight change in the location of the lapels introduced by the défendant. 

The complainants called no expert witness and their course in this 
respect is to be commended. The improvement of the patent is with- 
in such narrow limits and is so plain and simple that an examination 
of the garments made under the various patents in évidence furnishes 
ail the proof required as to the nature and scope of the invention. 

The decree is reversed with costs. 



LUTEN V. TOWN OF LEE et al. 

(District Court, D. Massachusetts. July 29, 1913.) 

No. 225 (C. C. 801). 

Patents (§ 260*) — Infringement — Wiiat Constitutes. 

The fact that a town adopted plans for bridges whlch embodied a con- 
struction covered by patents, and advertlsed and aceepted blds thereon, 
does not render elther the town or bldder llable for Infringement, where, 
on learnlng of the patentee's clalm, the plans were changed, and the 
patented construction was not used. 

[Ed. Note. — For other cases, see Patents, Cent. Dlg. § 359 ; Dec. Dlg. § 
260.*] 

In Equity. Suit by Daniel B. Luten against the Town of Lee and 
Frank R. Harding. On final hearing. Decree for défendants. 

Jones, Addington, Ames & Seibold and F. H. Drury, ail of Chicago, 
111., for complainant. 

Herbert C. Joyner and Mooers & Whiting, ail of Boston, M'ass., for 
défendants. 

DODGE, Circuit Judge. The bill charges the défendants with joint 
contributory infringement of United States patents 853,202 and 853,- 
203, issued to the plaintiff May 7, 1907. The first patent is for an 
arch structure; the second, for an arch. The infringement by the de- 
fendant town consisted, according to the bill, in knowingly and will- 
fuUy causing plans and spécifications embodying the patented inven- 
tions to be prepared for two concrète arch structures to be erected in 
said town. The infringement by the other défendant, Frank R. Hard- 
ing, consisted, according to the bill, in knowingly and willfully con- 
tracting to erect the two concrète arch structures on plans and spécifi- 
cations furnished by the défendant town and embodying the patented 
inventions. The bill seeks an injunction and an accounting. 

The défendants bave not questioned the validity of the patents sued 
on, but each dénies ahy infringement of them by him, 

*For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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It is not dîspiited that the défendant town, by vote at its annual 
meeting in April, 1910, appropriated $3,400 to defray the expense of 
building two new bridges on one of its public roads. It does not ap- 
pear that the vote provided for any particular kind of bridge. The 
selectnien of the town, having charge of the construction and repair 
of its highways and bridges, thereupon decided to build the two 
bridges of concrète, and they employed Heaphy, a résident of the 
town, to draw plans for such bridges' He did so, and the selectmen 
then advertised for bids to build the bridges according to Heaphy's 
plans. Three bids were received. The défendant Harding was one of 
the three bidders, and his bid was the lowest of the three. It is not 
disputed that bridges built according to Heaphy's plans would hâve 
embodied the patented inventions. But the selectnien, having learned, 
after the bids were in, for the first time, that the fact was so, and 
that the plaintiff would claim a royalty of 10 per cent, if the bridges 
were built as planned by Heaphy, discarded the plans altogether, and 
let Harding build two flat concrète bridges for the town, which did 
not embody the patented inventions, instead of those planned as above. 
Even if it be conceded that Heaphy's embodiment of the patented 
inventions in his plans would hâve been contributory infringement, 
and chargeable to the town, if the bridges had been built as planned, 
I am unable, upon the case as it stands, to regard it as an infringement 
of any kind. The patented inventions were never used. Embodying 
them in the plans was, at most, évidence of an intent to use them, and 
in this aspect is further referred to below. I hold that no actual in- 
fringement on the part of the town is shown. 

As to the défendant Harding, he is not shown to hâve donc any- 
■thing more than submit the lowest of the three bids for the construc- 
tion planned by Heaphy. I regard the évidence as insufficient to show 
that any contract was ever entered into between him and the town for 
that construction ; but, if such a contract was ever made, it was aban- 
doned by mutual consent before anything was donc under it by either 
party, and I should be unable to hold that by reason of it either party, 
or both together, could be held guilty of infringement, contributory or 
otherwise. 

While paragraph 7a, added to the bill by amendment after it was 
filed, but before it was answered, allèges that the défendants hâve be- 
come infringers, paragraph 6 allèges tliat the plaintiff fears that, when 
the structures planned are erected, they will contain his patented in- 
ventions, but does not know to what extent thèse hâve been used by 
the town at the time of filing his bill ; and in paragraph 7 he allèges 
the same fear, but says he does not know to what extent his inven- 
tions hâve been used by Harding, at the time of filing the bill. Pie 
prays discovery as to both thèse matters. 

It appears from the évidence in the case that the bids above men- 
tioned were advertised for in July, 1910, that the bids were received 
about August 1, 1910, and that on August 13th there was an interview- 
ât Lee between the plaintiff and the selectmen, at which he threatened 
them with a suit for infringement if they used Heaphy's plans with- 
out paying him royalty, and finally with a suit in any event. The 
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noninfringlng bridges actually built were constructed in September, 
1910. An express notice in writing, sent by the selectmen to the Na- 
tional Bridge Company, whereof the plaintiff was président, upon some 
date not definitely fixed by the évidence, but not long after the inter- 
view of August 13, 1910, was testified to. Whether this express no- 
tice actually reached the plaintiff or not before he filed his bill in thi* 
case on October 24, 1910, the selectmen had told him on August 13th 
that they would make no contract on the Heaphy plans until the pat- 
ent question was settled, and had also told him that they could buikl 
a flat bridge without infringing his patents, to which suggestion he 
had assented. In view of thèse circumstances, and of the fact that, 
although the plaintiff Hves in Indianapolis, his sole représentative in 
New England (Denman), présent with him at the interview of August 
13th, lived no further from Lee than Springfîeld, Mass., I am unable 
to believe that the plaintiff had any real and substantial reason on 
October 24, 1910, for fearing or apprehending that the town or Hard- 
ing were to infringe his patents. Any intention to do so, evidenced 
by the town's adoption of the plans or the bids made thereon, was 
abandoned when they undertook to build the flat bridges, and the plain- 
tiff does not show, either that he was ignorant that such intention had 
been abandoned, or that he could not reasonably hâve been expected 
to know it before October 24th. Concealment of what the town was 
doing can hardly be supposed possible. I am unable to believe that 
an injunction, for which only the plaintiff now asks, would be justi- 
iiable under the circumstances. 

There may be a decree dismissing the bill, with costs. 



In re COULÏER. 

(District Court, W. D. Pennsylvania. IWarcli, 1913.) 

Bankruptcy (§ 3G3*) — Dividends— Declakation— Claims Proved After Déc- 
laration. 

Tliovigli Baiilvr. Act Jnly 1, 1898, e. 541, § .57ii, 30 Stat. 560 (U. S. Comp. 
St. 1901, p. 3444), providing tliat claims shall not be proved agaiust an 
estate subséquent to a year after the adjudication, by implication al- 
lows prool" oi: a daim witbin a year, yet section C5b, as aniended by A(!t 
Feb. 5, 1903, e. 487, § 15, 32 Stat. 800 (U. S. Comp St. Supp. 1011, p. 1508). 
providing, in ease of a certain state of the funds, for déclaration of the 
tirst dividend within 30 days after the adjudication, and for subséquent 
déclarations of dividends, "provlded that the linal dividend shall not be 
declared vi'ithin three months after the first dividend shall be declared," 
!iy implication allows the final dividend to be declared at any time after 
four months from the adjudication, with the effeet that one thereatter, 
though within the year, proving his claim, is barred from participation 
in the distribution ; section ()5c providing that the rights of eredltors who 
liave received dividends, or in whose favor final dividends bave been de- 
clared, shall not be affeeted by proof and allowance of claims subséquent 
to fcuch payment or déclaration. 

[Ed Note. — For other cases, see Banliruptcy, Cent. Dlg. §§ 550-554; 
Dec. Dig. § 363.*J 

*For otlier cases see same tOBic & § numbee in Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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In the matter of one Coulter, a bankrupt. On review of order of 
référée refusing pétition of creditors. Affirmed. 

George L,. Roberts, of Pittsburgh, Pa., and White, Johnson & Can- 
non, of Cleveland, Ohio, for petitioning creditors. 
Roberts & Mason, of Erie, Pa., for trustée. 

YOUNG, District Judge. In this case the bankrupt was adjudgea 
a bankrupt July 4, 1912, on his own pétition. On August 19, 1912, 
the first dividend of 30 per cent, was declared. On December 12, 
1912, final hearing was held, and a dividend of 30 per cent, was de- 
clared on such claims as had been allowed subséquent to the first divi- 
dend of that amount, and a final dividend of 29.4 per cent, was de- 
clared on ail claims. Before this dividend was paid, to wit, on De- 
cember 19, 1912, the W. Bingham Company filed proof of their claim 
for $877.32, and on January 16, 1913, the Oil Well Supply Company 
filed proof of its claim for $59.87. On January 20, 1913, thèse two 
creditors petitioned the référée to set aside the decree of distribution 
made on December 12, 1912, and to order a new distribution allowing 
petitioners' claims to participate, and this the référée refused on Jan- 
uary 25, 1913, and exceptions were filed by the petitioners and the 
cause was certified to this court on February 4, 1913. 

Section 57n of the Bankruptcy Act (Act July 1, 1898, c. 541, 30 
Stat. 560 [U. S. Comp. St. 1901, p. 3444]) provides that: 

"Claims shall rtot be proved against a bankrupt estate subséquent to one 
year after the adjudication." 

This by iftipHcation permits the créditer to prove his claim within 
one year; but section 65b, as amended by Act Feb. 5, 1903, c. 487, 
§ 15, 32 Stat. 800 (U. S. Comp. St. Supp. 1911, p. 1508) provides that: 

"The first dividend shall be declared within thirty days after the adjudica- 
tion, if the money of the estate in excess of the amount necessary to pay the 
debts which hâve priority and such claims as hâve not been, but probably 
will be, allowed equals five per centum or more of such allowed claims. Divi- 
dends subséquent to the first shall be declared upon llke terms as the flrst 
and as often as the amount shall equal ten per centum or more and upon 
closing the estate. Dividends may be declared oftener and In smaller pro- 
portions if the judge shall so order: Provided, that the flrst dividend shall 
not include more than flfty per centum of the money of the estate in excess 
of the amount necessary to pay the debts which hâve priority and such claims 
as probably will be allowed: and provided, further, that the final dividend 
shall not be declared within three months after the first dividend shall be 
declared." 

This, in our opinion, by necessary implication authorizes the final 
closing of the estate and the déclaration of the final dividend at any 
time after four months from the adjudication. It becomes our duty 
to reconcile, if possible, thèse apparently contradictory requirements 
of the act. How shall the right of the creditor to prove his claim 
within one year be reconciled with the deprivation of that right which 
necessarily follows from the distribution of the fund in less than a 
year, namely, after four months? We hâve no doubt the final divi- 
dend may bë declared within four months after adjudication, and if 
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the créditer has not proved his daim before tlie déclaration of tliat 
dividend, he cannot participate, as it is provided by section 65c that: 

"The riglits ol' creditors wlio hâve recelved dividencls, or lu whose favor 
final divldends hâve l)epii declared, shall uot be afCected by the proof and al- 
lowance of clalms subséquent to the date of sucli payment or déclaration of 
dividends ; but the creditors provlng and securing the allowanee of such 
clalms shall be pald dividends equal lu amount to those already recelved by 
the otlier creditors if the estate equals so much before such other creditors 
are pald any further dividends." 

Hère it is clearly expressed in the act that the créditer who post- 
pones proving his claim takes the risk of losing it by the déclaration 
of a dividend. If he has not proved it before the dividend is declared, 
he may still prove it within a year; but he can take nothing by it, 
because his taking his share of the distribution would affect the rights 
of the creditors in whose favor the dividends bave been declared, and 
this the act in clear terms prohibits. 

The language of section 57n is not that he has a year within which 
to prove his claim, but that claims shall not be proved against a bank- 
rupt estate subséquent to one year. It cuts up his claim by the roots, 
and after a year deprives him of his remedy, but within the year per- 
mits the proving of the claim, allows the remedy, but deprives him of 
a share in the estate, if that participation affects a créditer in whose 
favor the dividend has been declared. Under section 65c the créditer 
has a vested right in the dividend as soon as declared, which cannot 
be aflfected. The court cannot interfère with this clear statutory right. 
It is given by the act in précise terms, and it cannot be legislated out 
by judicial décision. 

We are therefore of the opinion that the action of the référée in 
refusing to set aside the déclaration of the final dividend and permit 
the petitioners to participate in that distribution was proper, and we 
must therefore affirm his finding in that respect. And now, March 
19, 1913, the order of the référée in bankruptcy in refusing the péti- 
tion of the W. Bingham Company and the Oïl Well Supply Company 
to set aside the order of distribution of December 12, 1912, and to 
permit said creditors to participate in the distribution, is affirmed. 



rOPE V. OANTM^ELL. 

SAME V. CANTWELL et al. 

(District Court, D. Massachusetts. July 12, 1013.) 

Nos. 312, 313. 

1. Fkaitdulent Conveyances (§ 104*) — Eléments or Pbaud as to Creditobs 

— INTENT. 

The voluntary transfer of any interest in property by a husband to his 
wife vi'hen he is actually Insolvent is fraudulent and vold as to his cred- 
itors under the law of Massachusetts, although not made with intent to 
escape the payment of any partlcular debt or debts. 

[IM. Note. — For other cases, see Fraudulent Conveyances, Cent. Dig. §§ 
337-344; Dec. Dig. § 104.*] 

•For other cases see same topic & § kdmbeb In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 



POPE V. CANTWELI, 909 

2. Bankeuptcy (§ 30^>*) — Action by Trustée to Eecoveb Pbopertt fbom 

BANKEUPT'S WiFE — BUBDEN op Pboof. 

Where a gênerai course of business was shovvn on the part of a bank- 
rupt, who was a buUder, extending over several years and while he was 
Insolvent, to bnild upon property aequlred in tlie name of hls wife and 
then sell the same, the procecds being reinvested in the same manner, the 
burden rests upon the wife, in a suit by bis trustée to recover property 
so standing in her name at the time of the l)anliruptcy, and in the im- 
provenient of which soine of his indel)tGdnesK scheduled was incurred, to 
show how much, if any, Interest In the prtiperty belonged to her. 

[Ed. Note. — For other cases, see Banlirnptcy, Cent. Dlg. §§ 458-462; 
Dec. Dig. § 303.*] 

3. Bankbuptcy (§ ;{03*) — Action by Trustée to Recoveb Peopebty — Voida- 

BLE Tbansfee. 

Evidence considered, in a suit by a trustée in bankruptey to recover 
property, and held to show that a brother of the bankruirt's wife, who 
purchased the property, then standing In her name, a few days prior 
to the filing of the voluntary pétition in bankruptey, was ehargeable 
with notice that the conveyance was ma de in contemplation of bank- 
ruptey, and for the purpose of placing tlie property beyond the reach of 
the l)ankrupt's creditors. 

[Ed Note. — For other cases, see Bankruptey, Cent. Dig. §§ 458-462; 
Dec. Dig. § 303.*] 

In Equity. Suits by Benjamin Pope, trustée in bankruptey of Pat- 
rick J. Cantwell, against Sarah M. Cantwell, and against Sarah M. 
Cantwell and Bennett A. Ford. Decrees for complainant. 

In Case No. 312: 

Nason & Proctor, of Boston, Mass., for complainant. 

Lee M. Friedman and Henry I. Morrison, both of Boston, Mass., 
for respondent. 

In Case No. 313: 

Nason & Proctor, of Boston, Mass., for complainant. 
E. Philip Finn, of Boston, Mass., for respondent Ford. 
Henry I. Morrison, of Boston, Mass., for respondent Cantwell. 

DODGE, Circuit Judge. Patrick J. Cantwell, of Brookline, a build- 
er, was adjudged bankrupt in this court on his own pétition November 
28, 1911. His schedules showed liabilities of more than $10,000 
against assets of about $4,000, no part whereof was in tangible prop- 
erty ; the whole consisting of claims now in litigation in the Massa- 
chusetts courts. 

The défendant Sarah M. Cantwell is the bankrupt's wife, to whom 
he has been married since 1894. By deed dated November 1, J1909, 
John C. L. Dowiing conveyed to her a parcel of land on St. Paul 
Street, Brookline, containing, according to the deed, 11,730 square feet. 
The considération named was $1, etc., and the land was recited to be 
subject to a mortgage of $2,000. 

The actual transaction was in part an exchange. By deed of the 
same date there was conveyed to Dowiing- a parcel of land said to 
contain 6,107 square feet, with a house thereon, on Kent street, in 
Brookline, standing in Mrs. Cantwell's name. The deed, executed by 
her, recited that the conveyance was in her right, and the bankrupt 

•For other cases see same toplo & S number m Dec. & Am. Dlgs. 1907 to date. & Rep'r Indexes 
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joined in ît fer the stated purpose of releasing his interest. The con- 
sidération named in it was $1, etc., and the property was recited to be 
subject to a mortgage for $6,500. Dowlmg also paid Mrs. Cantwell 
$2,300 in cash. 

The land thus conveyed to Mrs. Cantwell was thereafter surveyed 
into two lots, hereinafter referred to as A and B. Upon lot A, con- 
taining about 6,570 feet and having a f rontage of 69 f eet on St. Paul 
Street, Mrs. Cantwell gave a construction loan mortgage, recited to be 
in her right, to W. W. Babcock, under date of May 15, 1911 ; the bank- 
rupt joining as in the above deed of the Kent street property. Upon 
this lot there was thereafter erected a six-apartment house; the 
bankrupt being the architect and builder. It was completed about 
November 1, 1911, four weeks before his bankruptcy. Of his debts 
as scheduled, some part — how much is left uncertain — was incurred 
while he was constructing this building. The second of the above 
suits is concerned with lot A and this building thereon, as will below 
appear. The mortgage of $2,000 on both lots, to which the convey- 
ance received by her was subject, was paid off and discharged Sep- 
tember 10, 1911. 

Lot B still stands in Mrs. Cantwell's name. It contains about 5,159 
square feet, is in the rear of lot A, and is connected with St. Paul 
street by a 10-foot passageway at the side of and over lot A. With 
this lot the first of the above suits is concerned. 

The plaintiff is the trustée of Cantwell's estate in the bankruptcy 
proceedings above mentioned, being the case numbered 17,715 on the 
bankruptcy docket of this court. His bill in the first case is brought 
against Mrs. Cantwell only. In it he allèges that the bankrupt caused 
lot B to be conveyed to his wife in contemplation of bankruptcy; 
that the considération for the conveyance was the bankrupt's property, 
not his wife's; that she furnished no part of the considération; that 
in causing the title to be put in her name he acted with intent to hin- 
der, delay, and defraud his creditors; that he thereafter incurred 
further debts in contemplation of bankruptcy; that she took the title 
with intent to assist the bankrupt's fraudulent purpose and to hold 
the title for his benefit, under the fraudulent appearance and claim, 
as to ail others, of absolute ownership in herself ; also that the bank- 
rupt caused the conveyance to be made to her while himself insol- 
vent and contemplating bankruptcy, with the view of preventing the 
property frôm coming to his trustée, and thus prevent its admmistra- 
tion under the Bankruptcy Act for his creditors' benefit, and that 
she had reasonable cause to believe him msolvent and contemplating 
bankruptcy at the time. The bill allèges, further, that she was about 
to transfer the property to an innocent purchaser for value. It asks 
that the above deed of November 1, 1909, from Dowling, under 
which she holds the property, be declared void, and a conveyance of it 
to the plaintiff as assets of the estate be ordered, and that meanwhile 
any transfer or incumbrance of the land be restrained. An injunction 
ad intérim has issued. 

Dowling, who made the transfer which the plaintiff seeks to "avoid," 
is neither charged with any fraud nor is he made a party. It is not 
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claîmed that the property he transferred was the bankrupt's, in any 
sensé, at the time. The case, therefore, is not the ordinary suit by a 
bankruptcy trustée under section 70e of the Bankruptcy Act (Act 
July 1, 1898, c. 541, 30 Stat. 565, 566 [U. S. Comp. St. 1901, p. 3452]). 
It is not sought to avoid the transfer as to the grantor but to treat the 
grantee as holding it under a conveyance lawf ul so far as the grantor 
was concerned, but for her husband the bankrupt, instead of for 
herself , and to obtain a conveyance accordingly from her. 

Mrs. Cantwell, in her answer to the bill, dénies ail its allégations 
of fraud or fraudulent intent and of knowledge thereof, or cause to 
believe, on her part, that there was any such fraud or fraudulent 
intent; and she allèges that the property conveyed was at ail times 
hers, paid for by her, and not by her husband, and never his prop- 
erty, either legally or equitably. 

The plaintifï contends, and the défendant dénies, that this Kent 
Street property, transferred to Dowling subject to a mortgage for 
$6,500 in exchange for the St Paul street land, whereof lot B is part, 
was really the bankrupt's. It stood in his wife's name, and she testi- 
fied that she paid about $4,800 of her own money for it and another 
lot on Kent street below referred to. The bankrupt testified that it 
belonged to her But thèse statements must be considered in connec- 
tion with the f ollowmg facts which appear from the évidence : 

The deed under which Mirs. Cantwell held this Kent street lot was 
from the trustées of the Aspinwall estate, dated March 25 and re- 
corded March 26, 1902. It ran to her, and, so far as it showed, the 
lot was then unincumbered, save for certam restrictions. The same 
trustées had previously given another deed to her, dated November 
1 and recorded December 26, 1901, of an adjoining lot on Kent street, 
containing 6,175 feet. This lot she had mortgaged to one Graffam for 
$6,000; the deed being dated December 12 and recorded December 
26, 1901. By deed dated March 25 and recorded March 26, 1902, 
she had mortgaged both lots to Graffam for $1,500. By deed dated 
October 1 and recorded November 5, 1902, she had mortgaged both 
lots to Graffam for $7,000; and by deed dated November 21 and 
recorded November 24, 1902, she had mortgaged both lots to the 
Curtis & Pope Lumber Company for $1,200. 

Each of the above mortgages was expressed to be in her right, and 
in each her husband had joined. The mortgage for $6,000 on the 
fîrst lot acquired was not expressed to be subject to any prior mort- 
gage. That for $1,500 on both lots was made subject to the $6,000 
mortgage. That for $7,000 on both lots was not expressed to be sub- 
ject to any prior mortgage. That for $1,200 was made subject to 
the mortgage for $7,000. Before the exchange for the St. Paul street 
property ail thèse mortgages, except that for $7,000, had been dis- 
charged, and a partial release from that had been given. 

Upon each of the Kent street lots a three-apartment house had been 
built during 1902. The bankrupt was the builder. By deed dated 
August 1, 1907, Mts. Cantwell conveyed the lot transferred by the 
trustée deed to her of November 1, 1901, with the house since built 
on it, to Ellen Shanahan, for what price does not appear, free from 
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incumbrances. The Graffam mortgages for $6,000 and $1,500, also 
the Curtis, etc., Company mortgage for $1,200, were discharged, and 
this lot released from the $7,000 mortgage. The remaining house on 
Kent Street, on the lot covered by the trustées' deed of March 25, 
1902, contmued to stand in her name until conveyed by her as above 
in exchange for the St. Paul street property, subject to a mortgage 
for $6,500, presumably the Graffam mortgage, given originally for 
$7,000, less a payment for partial release. The Curtis & Pope mort- 
gage she claims to hâve paid ofif. 

The testimony of the bankrupt and of his wife was that he agreed 
with her to build the two Kent street houses on the above lots stand- 
ing in her name for $14,500, being the total amount of the three mort- 
gages to Grafïam — thèse being "construction loan" mortgages. If 
there was such an agreement, there is nothing but their testimony 
to prove it. It is not claimed to bave been anything but an oral agree- 
ment, nor is anything in writing produced to show that it was ever 
carried out as made. It is not shown to hâve been based on any 
written spécifications. Although he had then been carrying on build- 
ing opérations, sometimes involving considérable amounts, since be- 
fore his marriage in 1894, and continued to do so until his bankruptcy 
in November, 1911, the bankrupt never kept any books. Nor, al- 
though his wife had similar transactions with him, both before and 
after this one, also involving considérable amounts, did slie ever keep 
any books, or take from him any written receipts or accounts, show- 
ing what money raised on property in her name went into his hands 
or what he had donc with it. 

According to the testimony of both, while building the Kent street 
houses, he got money, under her authority, from time to time, from 
Graffam to the full amount called for by the Graffam mortgages, 
expending what he got as he saw fit, and witliout ever rendering any 
account of it to any one. It does not appear that she ordered any 
of the work or materials ; thèse were furnished as he ordered them. 
They were not billed to her, but to him. The mortgage of $1,200 
to the Curtis & Pope Company was given to secure a debt contracted 
by him, not by her, in connection with what particular building opéra- 
tion does not appear. If it was for lumber which went into the Kent 
street house, then their cost to build was that much, at least, in ex- 
cess of the alleged contract price, and there is other évidence tending 
to show that in building them no particular regard to any definite 
contract price was had. Although Mrs. Cantwell testified that she 
was "frightened" into executing this mortgage by the mortgagee or 
its représentatives, I am unable to find that she inanifested any par- 
ticular reluctance to exécute it, after the bankrupt had told her that 
the company wanted it, or that there was any remonstrance by him; 
and the fact that in 1898 she had executed two mortgages to the 
same concern on property standing in her name, under similar cir- 
cumstances, also without remonstrance on his part, prevents me from 
believing that she gave this mortgage otherwise than voluntarily, and 
as a matter of course, because the exigencies of her husband's busi- 
ness required it. The fact that she so gave it is, to my mind, a strong 
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indication tliat there had been nothing that could in any sensé be 
called a "contract" between her and her husband for the building of 
the houses. It is not claimed that she ever undertook to do business 
on her separate account. Except so far as it can be distinctly shown 
to hâve been an investment of her money, I must regard the enter- 
prise as her husband's, carried on to suit his purposes, though on land 
standing in her name. It cannot be discovered from the évidence 
that anything, or how much, if anything, went to him as profit or com- 
pensation out of the transaction; if it was nothing, then his activities 
added value (it not appearing that the completed houses vvere worth 
less than the money invested) to property standing in his wife's name. 
Though they stood in her name, the évidence rehed on to prove 
that the Kent street lots represented an investment of money belong- 
ing to Mrs. Cantwell only must be regarded as by no means suffi- 
cient for that purpose. Her testimony that she paid "about $4,800" 
for the two lots bas been referred to. She also testified that she got 
$2,400, paid for the first lot, from rents of her property at 31 Perry 
street, Brookline. She indicated no other source from which she 
could hâve got about the same amount to pay for the second lot, 
bouglit three or four months later. The lot at 31 Perry street she 
had held under a deed to her from the same trustées, dated February 
26 and recorded M'arch 19, 1897. Upon it, in 1898, the bankrupt had 
built an apartment house, also under an alleged oral contract with 
her to build it for $4,500, and during its construction the proceeds 
of a mortgage for that amount, given November 11 and recorded 
November 12, 1897, in her right, her husband joining, had gone into 
his hands. In ail essential features, the. évidence regarding the car- 
rying out of this enterprise is similar to that regarding the Kent street 
enterprise, and it leads to the same conclusion ; i. e., that it was not 
an enterprise conducted wholly for her benefit, by her husband, under 
a definite understanding with her, but was really his enterprise, pro- 
tected by the fact that the record title was in her. This house was 
sold March 31, 1906; one apartment having been occupied by the 
bankrupt and his wife since its completion. It is said to hâve been 
sold for $7,500, subject to the above mortgage for $4,500, and a later 
mortgage to the Curtis & Pope Company for $700. There is no évi- 
dence of any accounting between her and the bankrupt with regard 
to the proceeds. She says they were disposed of as f ollows : Another 
Perry street lot (No. 58) was conveyed to her August 1, 1906. For 
this, with an apartment house on it, free from incumbrance, she says 
she paid $7,775, using $1,775, accumulated from rents and proceeds 
of the sale of 31 Perry street, and giving a mortgage on 58 Perry 
street for $6,000. The property stood in her name until after her 
husband's bankruptcy, when she gave a deed of it (February 15, 1912), 
subject to the $6,000 mortgage, for $10,200. The money received 
($4,200) she had at home, in bills, at the time of her examination in 
April, 1912. This testimony, unsupported as it is by any contempo- 
raneous accounts, memoranda, or vouchers, I am unable to accept as 
stating the whole truth, nor can I believe that when she bought the 
Kent street lots she could hâve had $4,800 in rents received from 
20(3 F.— 58 
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31 Perry street wherewith to pay for them. The conclusion strongly 
indicated is that some of this nioney, at least, came from her hus- 
band's other building opérations. In thèse opérations, some of them 
on land în her name and some not, he appears, at ail times before his 
bankruptcy, when money or stock was needed, to hâve used what was 
most available at the moment. There is no proof at ail of any pains 
taken by him, at any time, to keep what went into one distinct and 
separate from what went into another. 

This conclusion seems to me further supported by testimony from 
the agent of the trustées, who conveyed the two Kent street lots to 
Mrs. Cantwell in November, 1901, and March, 1902. According to 
him, though Mrs. Cantwell testified that she saw him and talked with 
him about the price of the lots, and decided to buy them only "partly" 
on her husband's advice, his negotiations about them were with the 
bankrupt himself, who told him that he wanted to buy them, had three 
or four interviews with him about buying them, agreed in his own 
name to buy them, and made no mention of Mrs. Cantwell's name in 
connection with them, though he afterward had the deed made to her 
as grantee. There was similar testimony from a broker who con- 
ducted negotiations for the préviens purchase of 31 Perry street in 
1897. 

For this lot at 31 Perry street Mrs. Cantwell claims to hâve paid 
$1,200 in 1897, ont of $2,000 she had when married in 1894. She 
claims to hâve kept it on hand, in bills, during the intervening pe- 
riod. There is nothing but mère statements by herself or by her 
husband to prove that this was the fact ; but, conceding its truth, 
I am still unable to conclude that nothing belonging to her husband 
went into the Perry street property, sold for $2,300 above mortgages 
in March, 1906, or into the Kent street property, sold for an unnamed 
price in August, 1907, or into the other Kent street property, ex- 
changed in 1909 for the land on St. Paul street, with which we are 
immediately concerned in this case. 

The bankrupt testified that he had never represented any property 
standing in his wife's name to be his, and she testified that she had 
never heard him do so, or known of his doing so. I do not find any 
sufficient contradiction of this évidence. But it does appear that, 
while Mrs. Cantwell held the Kent street property, the bankrupt, in 
answer to inquiries of him, made in May and October, 1904, by a rep- 
résentative of the Building Trades Crédit Agency, of Boston, stated, 
as matters aniong those affecting his financial standing, particulars 
regarding varions pièces of real estate, among them the Kent street 
houses, one or both of, them, with the statement however that they 
stoo'd in his wife's name. Similar statements were made by him to 
a représentative of the same agency in June, 1908. And later, in June, 
191 1, he again made similar statements to a représentative of the 
same concern, although, this being after the transfer of both Kent 
street houses, the St. Paul street property was then mentioned instead. 
The défendant moved to strike out the évidence of the witnesses hère 
referred to (Elis, Richardson, and Emerson), as incompétent against 
Mrs. Cantwell. This motion is denied, although I hâve notdrawn 
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from their évidence the conclusion that the bankrupt told either of 
the witnesses referred to that the property was his. 

[1] The statements made as above to the Building Trades Crédit 
Agency indicate, what clearly appears also from the bankrupt's own 
évidence, that at no time prior to his bankruptcy did he hâve prop- 
erty standing in his own name to any substantial amount. He built 
nothing, from first to last, upon land standing in his ov*^n name. He 
never had any bank account of his own, but settled bills against him, 
whenever he did so, with money carried about with him. His as- 
sets were uniformly less than his liabilities. In incurring bills con- 
nected with his building opérations, therefore, he was constantly in- 
curring liabilities which he had reasonable ground to believe that he 
might not be able to pay, independently of the property transferred 
from time to time to his wife. The transfer to her of anything in 
which he was interested would, under such circumstances, be fraud- 
ulent and void as to creditors, even if not made with intent to escape 
payment of any particular debt or debts. Mowry v. Reed, 187 Mass. 
174, 177, 72 N. E. 936. 

The plaintiff contends that the évidence discloses a definite scheme 
on his part, to which his wife was a party, to build up equities in 
her name with the intention of defrauding his creditors. While I 
am not prepared to find an actual intent proved to defraud the par- 
ticular creditors claiming his estate in thèse proceedings, or any par- 
ticular creditors, or to find that he incurred liabilities with the distinct 
intent to go into bankruptcy when he did, or at any time, the évidence 
as a whole, including that relating to transactions prior to those men- 
tioned above and to later dealings with regard to the St. Paul street 
property, shows a course of dealings followed by him while insol- 
vent, the natural and probable resuit of which would be to accumulate 
property in his wife's name, which, at least in part, in case of his 
bankruptcy at any time, ought to hâve gone to his then creditors. 
And as Mrs. Cantwell participated in this course of dealing with full 
opportunity to know, if she did so without inquiry, she is so far 
chargeable with knowledge of thèse features of his course of dealing 
that her acquiescence amounts to co-operation in it. 

[2] On her behalf it is insisted that the plaintiff bas the entire bur- 
den of proving that what was conveyed in exchange for the St. Paul 
street land belonged to the defendant's husband. Under the circum- 
stances shown, I think the burden is upon her, if she claims that it, 
or any part of it, was hers, to show how much, if any, belonged to her. 

In Seitz V. Mitchell, 94 U. S. 580, 582 (24 h. Ed. 179), it is said : 

"Purchases of either real or Personal property made by the wife of an In- 
solvent debtor during coverture are justly regarded witli suspicion, unless it 
clearly appears that the considération was paid ont of her separate estate. 
Such is the community of interest between husband and wife, such pur- 
chases are so often made a cover for a debtor's property, and are so frequently 
resorted to for tlie purpose of withdrawing his property from the reach of 
his creditors and preserving it for his own use, and they hold forth such 
temptations for fraud, that they require close scrutiny. In a contest between 
the creditors of the husband and the wife there is, and there should be, a 
presumption against her which she niust overcome by affirmative proof . Such 
bas always been the rule of coaimon law; and the rule continues, though 
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statutes hâve modifled the doctrine that gave to the Imsband absolutely the 
Personal property of the wife in pos.sesslon, and the riglit to redvice into liis 
possession aiid ownership ail her choses in action." 

I think the creditors represented by the plaintiff, against whom Mrs. 
Cantwell has failed to overcome the above presumption against her 
and to make it clearly appear that the considération for the St. Paul 
Street land came eut of her separate estate, are entitled on the above 
principles to avoid the transfer, and to bave reconveyed to the plain- 
tiffs for their benefit so much of that land as she now holds — in other 
words, lot B. Especially does this seem to me the just conclusion in 
view of the fact that a principal reason for her failure to show with 
whose funds the properties standing- in her name were acquired is 
the entire failure through a séries of years, ou the bankrupt's part and 
on hers, to keep any accounts or records of transactions in their na- 
ture such as to make proper accounts indispensable to assure her hus- 
band's creditors that bis dealings with her were honest as to them. 
Their testimony, given in the présent case, has seemed to me calcu- 
lated rather to take advantage of the absence of any such accounts 
than to do everything in their power to supply the want. 

This resuit would dispose of the second suit, relating to lot A, but 
for its alleged transfer to the other défendant therein. Ford. It re- 
mains to inquire whether or not his défense, that he bought this lot 
of Mrs. Cantwell in good faith and for an adéquate considération, 
is established. A temporary injunction has issued in this case as in 
the first. 

[3] As has been stated, the bankrupt proceeded in 1911 to build a 
six-apartment house on lot A, incurring in its constrtiction some of 
his scheduled debts. The opération was conducted in a manner sim- 
ilar to that followed in the previous similar transaction. He ordered 
materials and labor, which were billed to him. She claims to hâve 
given him $1,000, apparently from the $2,300 paid her in the ex- 
change by Dowling. Under her authority, he got from Babcock the 
amount of the construction loan mortgage dated May 15, 1911, $13,- 
000. Both of them say that he made an "oral contract" with her 
to construct the building for $14,000. The building having been com- 
pleted about November Ist, ail liens thereon having been waived, and 
the mortgage for $2,000 on the land when Dowling conveyed it paid 
oflf September lOth, as above stated, she gave a permanent mortgage 
on November 6, 1911, for $13,000 to the Home Savings Bank. The 
mortgage to Babcock was then assigned to the bank. The mortgage 
to the bank was "in her right," her husband joining; but the appli- 
cation for it, dated October 26, 1911, was signed by the bankrupt 
alone, without mention of her. In this application he gave the esti- 
mated value of the land (lot A) as $4,000, of the building $20,000, and 
he asked in it for a loan for $15,000. The mortgage taken by the 
bank for $13,000, dated November 6th, was recorded on the same 
day at 11 :50 a. m. 

During the construction of this building, the bankrupt had also been 
engaged in building another house on Brook street, upon premises 
owned by one Halloran, not far ofif. The amount of his contract for 
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this building is said to hâve been nearly $9,000. He never completed 
it, but went into bankruptcy after having received $6,000 on account, 
$3,000 or $4,000 whereof he used, according to his testimony, to pay 
ofï old debts. Dunng the same penod. and from a time preceding 
the building of the Kent street houses, it is claimed by the bankrupt 
and by his wife that he paid to her an average allowance of $30 a 
week for household expenses, besides from time to time paying other 
living expenses of his family. 

The bankrupt, though he produced some bills and vouchers, or 
other papers, relating to his building opérations during 1911, failed 
for the same reasons as above to show with any exactness what the 
actual cost of building the St. Paul street house was. Upon ail the 
évidence tending to show the amount of its probable cost, together 
with the évidence relating to its value when completed, with the land 
on which it stood, I think the conclusion is warranted that the amount 
expended in its construction considerably exceeded $14,000, testified 
to hâve been the agreed amount. The évidence shows, further, that a 
not inconsiderable part of the material which went into it was of 
quality distinctly better than would ordinarily go into a $14,000 build- 
ing of that size. It appears, also, that the bankrupt put into it some 
material which he had ordered for the house he was building on 
Brook street. Even on the assumption that lot A and the $14,000 were 
wholly Mrs. Cantwell's separate property, I should be unable to find 
it proved that no property which his creditors would hâve a right to 
call her husband's property went into this house. 

The défendant Ford took a deed of the property from Mrs. Cantwell, 
her husband joining, dated November 4, 1911, and recorded November 
6, 1911, but some hours after the record of the bank mortgage on the 
same day. The considération named in the deed was $1, etc., and it 
was made subject to "a first mortgage" for $13,000. The certificate 
upon it shows it to bave been acknowledged by both grantors on 
November 4th. 

Ford is Mrs. Cantwell's brother. He then lived in Chelsea, with tvvo 
other sisters and their mother. He had carried on a grocery business 
in Chelsea in conjunction with one of thèse sisters for about 10 years. 
Fie testified that the actual considération given by him for the deed 
dated November 4th was $2,000 in money, paid by him to Mrs. Cant- 
well on the morning of November 6th, and a so-called note for $2,500, 
given to her at the same time. The "note" was offered in évidence 
and is as follows: 

"BrooUline, Nov. 6, 1911. 

"In considération of purcliase of a lot of land deslgnated ou plan as [lot 
Al with building tlieieon iiuuibered 43 and 45 St. Paul street, Brookline, 
Jlassacliusetts, Co. of Xorfolk, I hereby promise to pay unto the said Sarah 
M. Cantwell, or order, tweuty five hundred dollars In three years from date, 
with iuterest at the rate of six (6) per cent., to be paid seuiiaunually, pro- 
viding ail plumblng, electric lighting, gas ami gas ranges, heatiug apparatus, 
and wlndow screens, which is as agreed on or deseribed in a first-elass con- 
dition ; if not, the purchaser can hold baek a reasonable amount of mouey 
to make satisfactory any defeets which aiay arise six months from the above 
date. 

"[Signature! Bennet A. Ford. [Seal.] 

"Wituess by Joseph Foster. [Seal.]" 
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The words "signature" and "witness by" are in the same handvvrit- 
ing as the body of the document. 

Upon ail the évidence relating to the question, I think $17,500 Icss 
than the fair market value of the property and $4,500 less than a fair 
market value of the equity in it, on November 6, 1911. It can hardly 
be said, however, that thèse values are proved to hâve been so much 
below the true values as of themselves to justify avoiding the trans- 
fer merely because of inadequacy in the considération. But if $4,500' 
be regarded as the value of the equity, $2,000 was a grossly inadé- 
quate price for it, and such a promise to pay as the above, made as 
this was between brother and sister and unsecured, cannot be regarded 
as the équivalent of $2,500 in money, where creditors' rights are con- 
cerned. In view of ail the évidence relating to Ford's responsibility, 
there is difficulty in assigning to this "note" any substantial value. 

Not only was Ford Mrs. Cantwell's brother, and partner in business 
with one of her sisters, but he had known the bankrupt for 20 years, 
according to the latter's testimony, and they were intimate friends. 
On his own statement he knew the bankrupt had no property "from the 
time they owned the Kent street property, also the Perry street prop- 
erty," and he had often heard Mrs. Cantwell speak of this. She 
first spoke to him about buying the St Paul street property, telling 
him she needed the money and had to sell it. He had never had busi- 
ness transactions with her before, nor had he made any previous pur- 
chase of real estate. 

The bill in the second suit charges Ford with reasonable cause to 
believe Cantwell insolvent and acting in contemplation of bankruptcy, 
and with accepting and taking title to lot A with the intent of holding 
it for Cantwell's benefit under the f raudulent appearance and claim, as 
to ail save him and his wife, of absolute ownership Thèse alléga- 
tions he dénies, neither admitting nor denying allégations of fraud 
regarding claim to the property on the part of Mrs. Cantwell and 
of the bankrupt similar to those made in the first suit. 

The conveyance to Ford was not only a transaction between brother 
and sister, but was out of the ordinary course of business, and for a 
considération unusual in character and inadéquate. Thèse features 
of the transaction are enough in themselves to subject it to strong 
suspicion, and to throw upon him the burden of proving the absence of 
any reason on his part to know those conditions under which she 
held the property which I hâve regarded as making its transfer by her 
inéquitable as to her husband's creditors. Ford's relationship with her 
and his. intimate friendship with her husband prevent him, under such 
circumstances, from saying that he was without opportunity to know 
the facts regarding the bankrupt's solvency and relation to property 
standing in his wife's name. If, knowing, as he did, that the bank- 
rupt's building opérations had been extensive, that he had had no 
property of his own while carrymg them on, and that ail property 
acquired in the course of them had been carried in Mrs. Cantwell's 
name, he took the transfer from her without inquiry, and upon the 
assumption, without inquiry, that she had an unqualified right to 
convey the property, I must consider him chargeable with knowledge, 
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whether he had actual knowledge or not, of tlie real situation of af- 
fairs. 

Not only would thèse reasons prevent me from sustaining the 
transfer to him of November 6, 1911, but there is much in the évi- 
dence which tends strongly to the conclusion that the whole truth 
regarding his deaUngs in the matter with Mrs. Cantwell and the bank- 
rupt has not been told, and that he must hâve had much more actual 
knowledge as to their motives in making the transfer than he is will- 
ing to admit. According to his testimony, the terms of the transfer 
were not settled between him and Mrs. Cantwell until Sunday, Novem- 
ber 5th ; but the deed to him, as has been stated, had been executed 
and acknowledged by both grantors the day before. According to his 
testimony, he went, on the morning of Monday, November 6th, from 
Chelsea to Brookline, with $2,000 in bills, which he there paid over to 
Mrs. Cantwell, and there signed the "note" which she then drew up, 
thereafter going with her from Brookline to the Home Savings Bank, 
in Boston, and taking delivery of the deed to him after the Savings 
Bank mortgage had been delivered and sent for record. AU this 
makes the transaction appear one still more out of the ordinary course 
of business. The bankrupt's testimony, which Ford and Mrs. Cant- 
well both endeavor to support, was that the transaction was a matter 
of business wholly between Ford and Mrs. Cantwell, with which he 
had very little to do. The évidence shows, however, that besides being 
présent on November 4th when the deed to Ford was acknowledged, 
he was présent on Sunday, November 5th, wdiile the matter was being 
discussed, and again présent at Brooklme on Monday, November 6th, 
when the $2,000 is said to hâve been paid Mrs. Cantwell and the "note" 
prepared and given to her. 

It is proper to state that Mrs. Cantwell gave her testimony in my 
présence, ail the remaining évidence being taken out of court and 
before a stenographer. 

I am obliged to hold in both cases that the plaintiff is entitled to a 
decree in accordance with the prayer of his bill. A decree may be sub- 
mitted accordingly in each case. 



THE OURTIS BAY. THE EDWARD B. WINSLOW. THE WEGADESK. 

(I)lsti'ict Court, D. Maryland. July 30, 1913.) 

Collision (§ 9.5*) — Steambb akd Schooner in Tow — Fault or Tug. 

A collision in Curtis Bay ehannel, Baltimore, between a large steamer 
leavlng the coal docks and a large schooner approachlng, held, on eon- 
flicting évidence, due to the fanlt of the tug, which had the schooner in 
tow, and which made fast to her starboard qiuirter, where it could not 
be seen from the steamer, and moved her into the ehannel ahead of the 
steaiuer so slowly that the movement was not uoticeable at flrst to the 
pilot of the steamer, who had seen the schooner at anchor a short tlme 
before. 

|Ed. Note. — For other cases, see Collision. Cent. Dig. §§ 200-202 ; Dec. 
Dlg. § 9.5.*] 

. 'For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Hep'r Indexes 
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In Admiralty. Suit for collision by Gerhard Johannsen, niaster of 
the steamship Wegadesk, against the steam tug Curtis Bay (the Curtis 
]3ay Towing Company, claimant) and the schooner Edward B. Wins- 
low (Henry W. Butler, master, claimant), with cross-libels. Decree 
against the tug Curtis Bay. 

John W. Griffin and Haight, Sandford & Smith, ail of New York 
City, for the Wegadesk. 

Hill, Ross & Hill, Jacob France, and Harry N. Abercrombie, ail of 
Baltimore, Md., for the Curtis Bay and the Edward B. Winslow. 

ROSE, District Judge. On April 21, 1913, the Norwegian steam- 
ship Wegadesk was in collision with the American schooner Edward 
B. Winslow, the latter at the time in tow of the tug Curtis bay. The 
master of the Wegadesk libeled the schooner and the tug. Their re- 
spective owners each filed cross-libels against the steamer. Ail thèse 
proceedings hâve been Consolidated. 

The vessels came together from 300 to 600 feet west of the place at 
which the Curtis Bay channel begins to widen out into the turning 
basin or pocket lying immediately to the front and eastward of the 
Ijaltimore & Ohio coal pier at Curtis Bay. The Curtis Bay channel 
proper is 250 feet wide and 30 feet deep. It leads from the coal pier 
or the turning basin to the main ship channel of the port of Baltimore. 
At about half a mile to the eastward of the seaward end of the pier 
the cliannel is gradually widened out to some 700 feet or more, in 
order to give room for the large vessels coming to or from the pier 
to turn or to be turned. This widening is ail to the north of the 
channel line. At the point where, for the purpose of forming the 
basin, the north bank of the channel turns to the north, there is a red 
buoy, numbered 4. Precisely opposite it, and approximately 250 feet 
away, is black buoy No. 9. The latter buoy is on the southern line or 
bank of the channel, the prolongation of which line forms the southern 
boundary of the basin. 

At the place at which the steamer and the schooner came together, 
the channel, or the basin, as one may prefer to call it, is approximatel)' 
400 feet wide. In proportion to the extent of available water, both 
vessels were large. The steamer had just finished taking on board 
some 6,600 tons of coal and had started on its way to sea. It was 365 
feet long and of 52 feet beam. It was drawing 26y2 feet of water. 
The Edward B. Winslow was a six-masted schooner, which measured 
some 400 feet over ail; the length of its hull being 318 feet. It bad 
a beam of 50 feet and a depth of 291/2. It was at the time light, and 
was in charge of the tug Curtis Bay, which had started to take it to 
the berth at the coal pier, vacated a f ew minutes before by the Wega- 
desk. This berth was at the inshore end of the pier and on its north 
side. When lying there the Wegadesk had its bow to the shore. It 
was consequently necessary for it to turn around or be turned around 
before it could head for the channel. About half an hour before the 
collision, the tug Dalzelline had made fast to it to assist in this opéra- 
tion. It proved a rather troublesome one, partly because there was 
very little greater depth of water than was absolutely necessary for so 
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heavily laden a vessel. When the Wegadesk was at last turned around 
and nad been headed in the gênerai direction of the channel, the tug 
cast off. A f ew minutes later the colHsion took place. 

For a number of days the Winslow had been lying at anchor a little 
to the south of the channel and in the immédiate vicinity of black 
buoy 9. During the latter part of this time, at least, it had been await- 
ing its turn at the coal pier, although there is nothing in the record to 
suggest that any one on the Wegadesk had any reason to suppose that 
the schooner was to take the former's place. The Curtis Bay is some 
90 feet long. It made fast to the Winslow 's starboard quarter. The 
schooner being light, its hull was high out of vvater, much higher than 
•any portion of the tug or its superstructure. It followed that the lat- 
ter was completely hidden from every one to the port of the former. 

There are two mutually contradictory stories as to what took place. 
The most detailed version of that told on behalf of the tug and the 
schooner is given by the master of the Curtis Bay. He is obviously 
the dominant personality on that side of the litigation, as he is ad- 
mittedly the individual who controlled the movements of the Wins- 
low and the tug. He says that he made fast to the Winslow as early 
as 4:10, or about an hour and a half before the collision. The Wins- 
low was at the time at anchor some 500 feet to the south and east of 
black buoy 9. After some time the schooner in tow of the tug got 
under way and crossed the channel between black buoy 9 and red buoy 
4, having the former on their port, the latter on their starboard, side. 
When they got well up on the north bank of the channel, they stopped 
and lay motionless, or practically so, for the 20 minutes preceding the 
collision. During this time the stern of the Winslow was about 150 
feet to the west and north of red buoy No. 4, which was about half a 
point on its port quarter. The witness says that during ail this time 
he was in the eyes of the Winslow. He communicated his directions 
to the pilot house of his tug, which was about 275 feet away from 
him, by signaling with his hands or with a whistle which he carried. 
After the Wegadesk had turned round, and the tug which had assisted 
it had cast off, the narrator says the steamer's head did not appear to 
him to be on the range of the channel buoys so that it could safely 
pass out. He accordingly blew it one long whistle. There was no 
reply. In about two or three minutes he says he saw the steamer 
gathering up headway. He then blew several short toots, but got no 
answer. The schooner and the tug were lying perfectly still. The 
steamer came on, heading directly for the fore rigging of the schooner. 
The tug blew a toot and a long whistle. The steamer was still dumb. 
The tug blew three short toots. By this time the steamer had for 
seven or eight minutes been headed directly for the schooner. Then, 
and for the first time, the steamer answered by blowihg three short 
blasts. At that moment the two ships were within 20 or 25 feet of 
each other. The steamer then reversed. The tug had done the same 
an instant earlier, but such action had up to the time of the collision 
little or no perceptible effect upon the position of the schooner, as the 
latter was a heavy vessel — in the language of the witness a pine forest. 
The steamer's starboard forecastle head came into contact with the 
Winslow's port anchor. At the moment of collision the Winslow was 
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headed about west northwest. The contact of the steamer swung the 
schooner's head to north. Under the influence of the reverse motion 
which had been given by the tug, the schooner went astern until about 
two-thirds of it was south of the channel and one-third in the latter. 
It then anchored with its head pointing north northeast. The steamer, 
after backing and filling, came on again and ahriost ran into the 
schooner a second time. It passed very close to the red buoy. He 
saw it list to starboard as its port side ran up on the north bank of the 
channel. 

The branch pilot, who was in charge of the Wegadesk, tells its story. 
He says that when he passed in on the tug Dalzelline, somewhere about 
4:15, he noticed the Winslow at anchor slightly to the south of the 
channel, but so close to it that the end of its ji'b boom was about on 
the Une of the black buoy 9. At that time there was no tug alongside 
of it. He got under way at 5 :15. About 25 minutes were consumed 
in getting out from the pier and in turning around. When the tug 
was cast off the red buoy was about a point and a half on the star- 
board bow. The steamer in that position would go down the channel 
under a port wheel with engines fuU speed ahead, and he so ordered. 
The steamer promptly rounded to its helm. It swung even with the 
channel. He ordered the wheelsman to ease the helm. It was put 
amidships. The order was then given, steady as you go, "Put that 
red buoy on your port hand and the black on your starboard." The 
order was obeyed, and the vessel was headed directly on the chan- 
nel course. He looked at his watch at the moment and saw that it 
was 5 :40. The collision happened five minutes later. During this 
time the schooner seemed to be in the same position in which it was 
when the witness had passed it when he came in an hour and a half. 
or thereabouts, earlier. He had heard no signais from it. Within a 
couple of minutes he saw that the schooner was moving. He im- 
mediately put the engines full speed astern, ordered the wheel astar- 
board to offset the probable efïect of the propeller when reversed in 
swinging the head of the steamer to the starboard, and blew three 
short blasts. Thèse were unanswered. Then the vessels carne to- 
gether. The schooner had a slight way on, and the steamer none. 
lie says that just before the collision he saw the master of the Cur- 
tis Bay, whom he knows, and another man come forward from the 
schooner's port quarter. The collision was then inévitable. 

According to the witnesses for the steamer, the schooner's stem 
struck its starboard bow about 10 or 12 feet from the stem. The pilot 
testifies that at the time of the collision the steamer was about 115 
feet from the Une of the black buoys ; that is, from the southern side 
of the channel. The schooner was then partly in the channel moving 
across it. Its mainmast — that is, the second mast from its bow — was 
in the channel ; the rest of the schooner to the south of it. After the 
collision the schooner backed away to the south about a length over 
ail and anchored. The steamer starboarded its helm a half a point to 
straighten out again, and then went down the channel, keeping well 
within it and passing the schooner with plenty of room to spare and 
without touching ground. 
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Generally speaking, ail the other vvitnesses for the schooner or the 
tug, who undertake to locale the former at the time of the collision, 
put them on the north side of the channel ; those for the steamer say 
they were crossing it, and that the collision happened in mid-channel 
or a little to the south of it. 

The account given by the pilot of the steamer is simple and natural. 
If it be true, it is quite easy to understand what everybody did, and 
why they did it. The tug, with the schooner in tow, had just gotten 
under way. At first the motion was very slight. The "pine f orest" 
moved slowly. Its motive power was absolutely invisible from the 
deck of the steamer. It was not until the latter had gotten straight- 
ened out on its channel course that those on board of it would be in 
a favorable position to note small changes of the schooner's position 
relative to the channel line. 

Other witnesses establish that the tug at some time before the col- 
lision blew one blast. Some of them who heard it describe it as faint. 
The high hull of the schooner was interposed directly between the tug 
and the Wegadesk. It may hâve been that the whistle of the tug could 
not, under such conditions, bave been heard on the steamer at ail. It 
is equally possible that it sounded so faintly, and as if coming from 
so considérable a distance, that in the absence of anything in view on 
vvhich it appeared likely to be sounded, it was, though heard, subcon- 
sciously supposed to be from some remote craft with which the steam- 
er had no concern, and was consequently unnoticed and forgotten. 

The master of the Curtis Bay himself testifies that he thought the 
Wegadesk was going to anchor for the evening in the turning basin. 
There was a reason why he should be in something of a hurry to get 
the Winslow to the coal pier. The day gang at the pier would leave 
a few minutes before 6. If he brought the schooner alongside there- 
after, he would bave to wait to hâve bis lines handled until the night 
gang came on duty at about 6 :30. Occupied with getting the schooner 
under way, compelled to give spécial attention to it by the fact that 
he had to make sure that every order he gave was understood and 
obeyed by some one nearly 100 yards away, there would be nothing 
surprising in his losing thought of the steamer for the few minutes. 

On the other hand, the story he tells présupposes that those on the 
steamer were, as he says, "crazy." According to him the steamer was 
for seven or eight minutes steered directly for a motionless schooner. 
Even if there had been no schooner where he places it, the course he 
gives the steamer would hâve put it liard and fast aground in another 
minute or less, had not the engines been reversed — a reversai which 
was, however, made for no other purpose than to escape collision with 
the schooner, and which would consequently not bave been made at 
ail, had the schooner been somewhere else. 

That an experienced pilot, who appears to be a man of intelligence 
and sobriety, could hâve so grossly erred, is not lightly to be pre- 
sumed. It is true that the ablest and the most thoroughly trained may 
bave now and then curious and inexplicable mental lapses. Such ex- 
planation is not to be accepted when a more natural one lies ready at 
hand. The able and ingenious advocates for the tug now suggest a 
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theory upon which they think the truthfulness of the story of the mas- 
ter of the Curtis Bay may be accepted, without supposing, as he says 
he did, that the pilot of the Wegadesk had lest his mind. They say 
that the schooner, after it reached the north side of the channel or 
turning basin, was headed very much in the same gênerai direction as 
that in which it had been lying when at anchor. The pilot had seen it 
at anchor when he came in. When he was completing his turning- 
around, he accepted the schooner as a fixed point, and in his mind lo- 
cated the channel, not by the buoys, but by what he assumed was the 
channel's relation to the position in which he supposed the schooner 
to be, and that he steered across the schooner's bows, supposing that 
he was heading for the channel. 

Such a theory appears, in view of the long acquaintance of the pilot 
with those waters, at least as improbable as that he had suddenly goue 
crazy. Moreover, tO' believe it, it is necessary to disbelieve the testi- 
mony of the master of the Curtis Bay that the schooner had for many 
minutes been practically stationary, or that for seven or eight minutes 
the steamer headed directly for the schooner's fore rigging. Eut when 
\ve begin to discrédit some of the always positive statements of the 
master of the Curtis Bay, the most rational course is to disbelieve ail 
of them which require us to suppose that other people acted in an ab- 
solutely irrational — or, as he hiniself says, criniinal — way. 

There is much in his story that is unbelievable, as, for example, when 
he says that the Wegadesk did not reverse until it was within 20 or 
25 feet of the Winslow. If that had been true, the results of the col- 
lision would hâve been far more serious than fortunately they were. 
Neither vessel was seriously hurt. No inquiry as to damages bas as 
yet been had ; but, as throwing light upon the relative positions of the 
vessels at and immediately before the collision, the physical injuries 
suffered by them hâve been proved. It is probable that the few days 
lost by each of the large and valuable vessels concerned while making 
the repairs were more costly than the repairs themselves, or at ail 
events that they will be claimed so to be. 

It is true that there are a number of other witnesses produced to 
confirm the story of the master of the Curtis Bay. A number of thèse 
are not in the employ of the owner of either the tug or the schooner. 
It is, however, also true that the master of the Curtis Bay bas been 
for three years' continuously engaged in towing vessels to and from 
the coal pier. He appears to be the sort of man who would easily ac- 
quire a dominating influence over not a few people with whom he came 
habitually into contact. In this case he now says that he blew at least 
four signais — fir.st, one blast ; second, three blasts ; third, one blast ; 
and, fourth, three blasts again. There are produced a number of per- 
sons employed on the coal pier who testify that they remember to bave 
heard ail of thèse. They, for the most part, say that they bave talked 
with no one about the accident from the time it happened until they 
gave their testimony, a period of about two months. They now ail 
remember without difficulty the précise order of ail thèse signais. One 
of them, and not by any means the least intelligent, claims that, at- 
tracted by the first of thèse signais, he went out to the end of the coal 
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pier to see what was the matter. He heard them ail, saw that a colli- 
sion was probable, if net inévitable, and then for no particular reason 
turned around and walked away without having curiosity enough to 
wait a few seconds to see what would happen. 

A number of other apparently disinterested witnesses produced by 
the steamer say that they heard but two signais from the tug, first one 
faint blast, and afterwards three. It is significant that the log book 
of the schooner mentions two, and no others. 

The story of the master of the Curtis Bay is in a number of respects 
in conflict with that of witnesses produced by the schooner and the tug. 
Some of thèse différences, although in a sensé important, are the kind 
which are naturally to be expected in accounts given by the différent 
lips of what différent minds recall of what différent eyes saw. It is 
significant, however, that wherever there are such différences the ver- 
sion given by the master of the tug is always, or nearly always, that 
which it is the hardest to believe. He testitied in open court. It is 
unnecessary to say more than that, after seeing and hearing him tes- 
tify, I cannot accept his account of what occurred as even in substance 
accurate. 

I find that the collision happened while the schooner was crossing 
the channel; that at the lime the vessels came together the bow of the 
schooner was approximately in mid-channel, a Httle to the south or 
a little to th'e north of it. 

The primary cause of the collision was the failure of the master of 
the Curtis Bay to appreciate how difïicult it would be for any one on 
the port side of the schooner to detect its first movements, and how 
easy it would be for the steamer, before those on board did detect 
them, to acquire a headway which could not be checked in time. There 
was ail the more danger of a collision, because it was not easy for the 
tug and its tow to maneuver quickly. The tug knew that the steamer 
was under way. It is true that the master of the tug took it for granted 
that the steamer would not go out that night ; but there was no reason 
why he should hâve done so. It was still about an hour before sunset, 
of a clear April afternoon. According to his own story, he sounded 
no signal before he started to move the schooner. He did give one 
blast before the collision. It was not heard on the steamer. Whether, 
if it had been, the collision could bave been avoided, there is no means 
of knowing. It has pleased the captain of the tug to say that it was 
not blown until after the schooner had crossed the channel and when 
the schooner was lying motionless. The précise time at which it was 
given is theref ore hard to fix. At ail events, the tug under the spécial 
circumstances should not bave carried the schooner into the channel 
until it had made certain, by signais answered, as vvell as given, that 
the steamer understood what was proposed. 

The tug must therefore be held in fault. The facts are analogous to 
those of The Flemington (C. C. A.) 204 Fed. 980. There the tug, 
which was held in fault, backed out from a pier without taking proper 
précautions to warn vessels navigating the channel of its intention so 
to do. In that case the tug was hidden by the pier. Hère it was con- 
cealed behind the schooner. The schooner was under the control of 
the Curtis Bay. It does not appcar that it was to blâme. 
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There is some question whether the Wegadesk should not hâve de- 
tected the movement of the schooner before it did. There is much 
reason to believe that such movement was suspected by its captain 
before the pilot recognized it. As in the end the vessels merely 
touçhed, a reversai of engines a few seconds earher than it vi'as made 
would hâve prevented the collision altogether. AU this is true. Yet 
there is nothing in the évidence to suggest that the pilot was not care- 
fuUy and intelligeiitly attending to his duties, or that he was not ob- 
serving the schooner closely. Some one else may hâve been a little 
quicker than he to f ear that it was moving ; that was ail. There is no 
such default as would impose liability upon the vessel under his con- 
trol. 

A decree in accordance with the conclusions herein reached may be 
submitted. 



KEW ENGLAND TELEGRAPII CO. OF MASSACHUSETTS v. 
TOWN OF ESSEX. 

(District Court, D. Massacliiisetts. August 14, 1913.) 

No. 32 (C. C. 198). 

1. Telegrapiis and Tklephokes a 10*)- — Construction — Statutory Provi- 

sions — "POST KOUTES'' — ''POST KOADS." 

L'nder Aet Mardi 1, 1884, c. 9, 2.3 Stat. 3, providing tliat ail public 
roads and hlghways, whlle lœpt up and maintalned as such, are thereby 
declared to be post routes, "post routes" nieans tlie same as "post roads," 
as used in Rev. St. § 5263 (U. S. Comp. St. 1901, p. 3579), authorizing 
telegrapli companles to eonstruct, maintain, aud operate lines of telegraph 
over and along any of tlie post roads of the United States, which hâve 
been or may liereafter be declared such by law. 

[Ed. Note. — For other cases, see ïelegraphs and Téléphones, Cent. Dig. 
§ 6 ; Dec. Dig. § 10.* 

For other définitions, see Words and Phrases, vol. 6, pp. 5473, 5474.] 

2. Commerce (§ 28*) — Teleqraph Lines — Statutory Provisions. 

Under Rev. St. § 52G3 (U. S. Comp. St. 1901, p. 3579), authorizing tele- 
graph eompauies organized under the laws of any state to eonstruct, 
maintain, and operate lines of telegraph over and along any of the post 
roads of the United States, and the subséquent sections, providing the 
conditions upon wliich such right is to be exercised, a state, or a town 
within a state, cannot exclude a telegraph compauy, engaged in trans- 
mittlng Interstate, international, and government messages, which bas 
accepted the terms proposed by the national government, even thougli 
such Company is organized under the laws of that state, since, because 
of its powers to regulate Interstate and foreign commerce, and the opéra- 
tion of the national postal service, the législation of Congress, so far as 
it ha s gone, is suprême. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. § 22 ; Dec. Dig. 
§ 28.*] 

3. Telegraphs and ÏEi.EPiroNBa (§ 10*) — Use of Highways — Statutory Pro- 

visions. 

Under Rev. St. § 5203 (U. S. Comp. St. 1901, p. 3579),' authorizing tele- 
graph companies to eonstruct, maintain, and operate Unes over and along 
any of the post roads of the United States, the authority thereby granted 
is merely permissive, and gives no right to use the soil, even of post 

•For other cases see same topic & § numbee in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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roads, as agalnst private owners, or as against thc state or municipality. 
where it owns the land, nor is any right of eminent domain included, and 
the Company may be required to make reasonable compensation to the mu- 
nicipality entitled thereto for the occupation of its post roads. 

[Ed. Note. — Ifor other cases, see Telegraphs and Téléphonés, Cent. Dlg. 
§6; Dec. Dlg. §10.*] 

4. Commerce (§ 73*) — Régulation — Taxation — Telegbapii Lines. 

ITnder Kev. St. § 5263 (U. S. Comp. St. 1901, p. 3579), authorlzing tele- 
graph eompanles to constrnct, maintaln, and operate lines of telegraph 
over and along any of the post roads of the United States, such coin- 
panies are subject to the taxing power of the state, and to police or other 
régulations by the state not Inconsistent with those established by Con- 
gress, provided such taxes or the methods of collecting them are not of 
such a character as to exclude the eompany from the state, or stop it» 
business, and are not arbitrary or unreasonable. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 124-134 ; Dec. 
Dig. § 73.*] 

5. Telegraphs and Téléphones (§ 10*) — Use of Stbeets — Kegl-lation, 

Under Kev. Lavvs Mass. c. 122, | 1, authorizlng telegraph companies to 
construct Unes along the public ways within the state, section 2, providing 
that the seleetmen of a town through whlch Unes of such a eompany are 
to pass shall give the eompany a writing specifjing where the pôles 
may be located, the kind of pôles, and the height at which and places 
whereon the wires may run, and that the seleetmen may direct any altéra- 
tion in location or érection of the pôles, and in the height of the wlres, 
and section 26, providing that no enjoyment of the privilège of maintain- 
ing pôles or wires in, upon, or over the land of other persons -shall give 
a légal right to continue the enjoyment of such privilège or raise any 
presumption of a grant thereof, where a telegraph eompany constructed 
its Unes along the roads of a town without obtaining a location for its 
lines from the town authorities, and nearly 20 years afterwards applied 
to the seleetmen for a location in order to make certain repairs, which 
location was refused by the seleetmen, its continued occupation of such 
roads was not thereafter unlawful; the laws of Massachusetts nowhere 
penalizing or making illégal the construction of a telegraph Une without 
a permit or spécification. 

[Ed. Note.— For other cases, see Telegraphs and Téléphones, Cent. Dig. 
§ 6; Dec. Dig. § 10.*] 

In Equity. Bill for an injunction by the New England Telegraph 
Company of Massachusetts against the Town of Essex. Heard on 
pleadings and proofs. Cross-bill dismissed, and permanent injunction 
issued. 

Carver & Blodgett, of Boston, Mass., for complainant. 
Frank C. Richardson and William B. Sullivan, both of Boston,. 
Mass., for défendant. 

DODGE, Circuit Judge. This bill was filed July 31, 1905. The 
défendant town has been under a temporary injunction since Sep- 
tember 5, 1905, which it has never moved to dissolve. On September 
26, 1905, it filed a cross-bill against the plaintiff. This has been fol- 
lowed by an answer and a replication, as has the original bill. 

Both plaintiff and défendant are Massachusetts corporations. The 
plaintiff was incorporated April 7, 1884, "for the purpose of con- 
structing lines of aërial or underground wires of telegraph, both 

*For other cases see same topic & i kvmsiïr in Dec. & Am, Dlgs, 1907 to date, & Rep'r Indexer 
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within and without the limits of [the] commonwealth, and owning, 
constructing, maintaining, and operating lines of aèrial or under- 
ground electric telegraph, both within and without the limits of said 
commonwealth, and the owning of interests in such lines," with a 
capital of $30,000. It is therefore a telegraph company within the 
nieaning of Rev. St. §§ 5263-5269 (U. S. Comp. St. 1901, pp. 3579- 
3582) which are the laws of the United States under which the con- 
troversy between the parties, involving more than $2,000, is said to 
arise. 

Section 5263 has given to any telegraph company, organized under 
the laws of any state since its enactment, the right to construct, 
maintain, and operate lines of telegraph over and along any of the 
post roads of the United States which hâve been or may hereafter be 
declared such by law. It provides, however, that such lines shall be 
so constructed and maintained as not to interfère with the ordinary 
travel on such post roads. 

Section 5266 gives priority over ail pther business, at such rates as 
the Postmaster General shall annually fix, to telegrams between the 
government departments, their officers and agents, in transmission 
over the lines of any telegraph company having the right of way pro- 
vided for in section 5263. 

Section 5267 gives to the United States the right to purchase ail the 
telegraph lines and property of any company acting under section 
5263, at an appraised value to be ascertained according to other pro- 
visions contained in the section. 

Section 5268 requires the fîling of a written acceptance, with the 
Postmaster General, of the restrictions and obligations required by 
law, before the exercise by any telegraph company of the powers and 
privilèges conferred by section 5263. 

I fînd no other provisions in the sections referred to material for 
the purposes of this case. The plaintiiï avers that it has filed the ac- 
ceptance required by section 5268, and has transmitted departmental 
messages in accordance with section 5266, and has in ail other re- 
spects complied with the requirements of the sections referred to. 
Thèse averments are sustained by the évidence. 

The following facts appear by admission or from the évidence: 

After its incorporation in April, 1884, the plaintiff constructed a tel- 
egraph line, about 4 miles in length, cojisisting of 186 pôles and wires 
thereon, carried through Essex from the line between it and the adjoin- 
ing town of Hamilton, through highways or roads within Essex known 
as Western avenue, Main street, and Eastern avenue, to the line be- 
tween Essex and the adjoining tdwn of Gloucester. The line constructed 
formed part of a line constructed by the plaintiff through Massachu- 
setts from the Rhode Island line to Rockport, passing on its way 
through varions Massachusetts towns or cities, which need not be 
specified. At Rockport it connects with a line of telegraph cable to 
Europe. At the Rhode Island Une it connects directly or interme- 
diately with telegraph lines constructed by telegraph companies in al- 
liance with the plaintiff, affording télégraphie communication to points 
throughout the United States. It was constructed to be, and it has 
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been since, used as part of a System of Unes in connection, affording 
télégraphie communication between thèse United States points and 
Europe, as well as between points on the connected lines within the 
United States. During the 21 years from 1884 to 1905, the plaintiff 
maintained and operated the line constructed through Êssex as above, 
without interférence on the part of that town. The évidence does not 
show any interférence by this line with the ordinary travel on the 
roads mentioned. 

On June 1, 1905, repairs to the line through Essex having become 
necessary, and relocation désirable in connection with them, an ap- 
plication for a location through the roads above mentioned was pre- 
sented to the Essex selectmen. It was stated in the application that 
the new pôles were to occupy practically the positions occupied by the 
old ones, and that any changes in the présent location were to be under 
the direction of the selectmen. This application was made in the 
name of the New England Telegraph Company of New York, one 
of the companies with which the plaintiff was allied in the mainte- 
nance and opération of the through line above described. After a 
hearing, the selectmen voted, on July 10, 1905, not to grant "the New 
England Telegraph Company" a location. Under date of July 11, 
1905, they sent a notice to that effect, addressed to "New England 
Telegraph Co., 84 State St., Boston, Mass." I fînd that their refusai 
to grant the application was not upon the ground that it was applied 
for in the name of the New England Telegraph Company of New 
York, instead of in the name of the plaintiff, but was a refusai, upon 
other grounds below appearing, to grant the plaintiff, or any company 
connected with it, any location within the town. Ata subséquent con- 
férence between the selectmen and représentatives of the plaintiff, it 
was stated to the plaintiff', by or on behalf of the selectmen, that they 
would not grant a location to any company, in any street of the town, 
unless actually forced to give it, and that they desired to raise the 
question of the company's rights to be in the town; also that the 
selectmen wanted the pôles taken entirely out of the town, and would 
prevent construction work by force if necessary. The selectmen or 
their chairman were asked if there was objection to the repair of the 
line as it stood, merely replacing old pôles with new ones. The reply 
was that there was objection, and that any work by the company within 
the town would be stopped. 

The temporary injunction issued September 5, 1905, in this case, 
forbade the town, until the further order of the court, to interfère in 
any manner with the plaintiff's line or its relocation on the roads and 
highways then occupied thereby, or with the resetting of its pôles, or 
the making of necessary repairs. The défendant did not appear to 
oppose the granting of this injunction. The bill asks for a perma- 
nent injunction to the same effect. 

In the cross-bill, filed by the town on September 26, 1905, it is al- 
leged that the plaintiff's line was erected without obtaining any rights 
whatever in the highways and roads mentioned, which were alleged 
and are admitted to be public highways ; that the défendant had re- 
quested the plaintiff, since its bill was filed, to remove its pôles and 
206 F.— 59 
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wires, which the plaîntiff had refused to do ; that it was trespassing 
upon the defendant's highways without right and without authority, 
and was threatening to continue to do so ; that it had, since the pre- 
liminary injunction issued, not only repaired its hne, but had reset its 
pôles in différent locations, and that it had changed its line from its 
original location. The cross-bill asks that the plaintiff be ordered to 
remove its pôles, and for an injunction forbidding the plaintiff to use 
its line within Éssex for the purposes of its business until it shall 
bave first obtained a franchise from the board of selectmen, as pro- 
vided by the laws of Massachusetts. In the plaintiff's answer the re- 
quest and refusai to remove are admitted, also the resetting of a few 
pôles in différent locations. The other allégations are denied. I find, 
on the évidence, that the admitted changes in the location of some of 
the pôles were only such as were necessary to keep the line in a rea- 
sonably safe condition, and that there hâve been no changes amount- 
ing to a change of the location occupied in 1884 and since. 

The defendant's contentions are based upon provisions contained 
in the Revised Laws of Massachusetts. Chapter 122, "Of companies 
for the transmission of electricity," in section 1, authorizes any com- 
pany incorporated for the transmission of intelligence by electricity 
to construct lines for such transmission upon and along the public 
ways within Massachusetts under the provisions of sections which 
foUow. Section 2 provides that the selectmen of a town through 
which lines of such a company are to pass "shall give the company a 
writing specifying where the pôles may be located, the kind of pôles 
and the height at which and the places whereon the wires may run"; 
also that, when the lines are erected, the selectmen "may direct any 
altération in the location or érection of the pôles * * * ^j^j j,^ 
the height of the wires," after an opportunity to be heard given the 
company, ail spécifications and décisions made to be put on the town 
records. Section 26 pro vides that no enjoyment for the purposes spec- 
ified in section 1, for any length of time, of the privilège of maintain- 
ing pôles or wires in, upon, or over the land of other persons shall 
give a légal right to continue the enjoyment of such privilège, or raise 
any presumption of a grant thereof. There are also provisions in 
chapter 25, § 56, that the selectmen of towns may authorize citizens of 
the State to establish and maintain, in their town, pôles, wires, and 
other apparatus for télégraphie communication in conformity with 
chapter 122. Ail thèse provisions were contained in the Public Stat- 
utes, superseded in 1902 by the Revised Laws, but in force from 1884 
to 1902. The défendant contends that the plaintiff's right to con- 
struct or maintain its line in Essex dépends upon thèse provisions, 
and that, unless it can show authority under them, it was and is with- 
out any right either to construGt or to maintain its line. It contends 
that the acts of Congress referred to give the plaintiff no rights for 
those purposes in the public highways of the town through which the 
line passes. 

[1] If thèse highways are "post roads," within the meaning of Rëv. 
St. 5263, the plaintiff's right under that section to construct, main- 
tain, and operate its line cannot be denied; the plaintiff having, as 
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above shown, met ail the requirenients of the fédéral statutes upon 
which this right is made to dépend. Whether the public highways 
hère in question, or any of them, were established as post roads by 
Rev. St. 3964 (U. S. Comp. St. 1901, p. 2707), it is unnecessary to 
consider, because, subsequently to the Revised Statutes, on March 1, 
1884, Congress enacted that "ail public roads and highways while kept 
up and maintained as such are hereby declared to be post routes" (23 
Stat. 3). That "post routes," as there used, means anything différent 
from "post roads," I am unable to believe, in view of the décisions 
which hâve treated this enactment as an exercise of the express power 
given Congress by the Constitution (article 1, § 8) to establish post 
offices and post roads. In Western, etc., Co. v. Penna. R. R. Co., 
195 U. S. 540, 557, 25 Sup. Ct. 133, 49 L. Ed. 312, 1 Ann. Cas. 517, 
it is said that by the acts of Congress railroads within the United 
States were made "post routes or roads." See, also, Western, etc., 
Co. V. Richmond, 224 U. S. 160, 165. 166, 32 Sup. Ct. 449, 56 L. Ed. 
710, where the act of March 1, 1884, is cited with Rev. St. § 3964, 
as having made ail public highways post roads. A récent District 
Court décision (Mackay Co. v. Texarkana, 199 Fed. 347, 348) refers 
to thèse enactinents as "the post roads act and amendments thereto." 

[2] However it might be in the case of a telegraph company doing 
a purely private business, confined, for ail purposes, within the limits 
of a State, there can be no doubt that in the case of a company like 
the plaintiff, engaged in transmitting Interstate, international, and gov- 
ernment messages, the législation of Congress, so far as it bas gone, 
is suprême, because of the powers possessed by Congress to regulate 
for the whole nation its commerce between the states and with foreign 
nations, and also the opération of the national postal service. 

[3, 4] While the plaintiff owes its existence, its capacity to contract, 
its right to sue and be sued, and to exercise the business of telegraphy, 
to the laws of Massachusetts, under which it is organized, it hoîds its 
privilège to run its lines through the post roads referred to under the 
laws of Congress. Western, etc., Co. v. Massachusetts, 125 U. S. 
530, 548, 8 Sup. Ct. 961, 31 L. Ed. 790. No state can exclude a tele- 
graph company which bas accepted the terms proposed by the national 
government for this national privilège, from prosecuting its business 
within the state. Western, etc., Co. v. Penna. R. R. Co., 195 U. S. 
540, 562, 25 Sup. Ct. 133, 49 L. Ed. 312, 1 Ann. Cas. 517. It is true 
that the authority granted by Congress to such a company is merely 
permissive, and gives no right to use the soil, even of po.st roads, as 
against private owners, or as against the state or municipality where 
it owns the land. Western, etc., Co. v. Richmond, 224 U. S. 160, 169, 
32 Sup. Ct. 449, 56 L. Ed. 710. No title is'acquired by the mère ex- 
ercise of the authority granted, nor is any right of eminent domain in- 
cluded. A company exercising the authority may be required to make 
reasonable compensation to the municipality entitled, for the occupa- 
tion of its post roads. St. Louis v. Western, etc., Co., 148 U. S. 92, 
13 Sup. Ct. 485, 37 L. Ed. 380. The company is subject to the taxing 
power of the state, and to the imposition by the state of police' or other 
régulations not inconsistent with those established by Congress. The 
taxes imposed, however, must not be of a character, nor the methods 
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of collecting them such as to effect the exclusion of the company from 
the State or the stoppage of its business. The régulations must not be 
arbitrary, unreasonable, nor such as hâve the effect of excluding the 
company from the state or forbidding it to carry on its business there- 
in. A state cannot so exclude or prohibit, either directly or indi- 
rectly. Western, etc., Co. v. Mass., 125 U. S. 530, 548, 8 Sup. Ct. 
961, 31 L. Ed. 790; Postal, etc., Co. v. Adams, 155 U. S. 688, 696, 
15 Sup. Ct. 268, 360, 39 L. Ed. 311. And if the state cannot so ex- 
clude or prohibit, no town within the state can do so under state au- 
thority. To concède such power to a town might be, in some cases, 
to enable one town to shut out ail telegraph wires from territory be- 
yond it and not accessible save through it. 

[5] Ownership of the soil of thèse post roads is not claimed by the 
défendant town, which justifies its attempt to exclude the plaintiff, 
or stop the opération of its line within Essex, only by the claim that 
the company has never obtained a location for the line from the town 
authorities, according to the state statute. As has been stated, the 
spécification in writing provided for by chapter 122, § 2, Rev. Laws, 
has been, though applied for, expressly withheld and refused since 
1905 ; nor is the évidence sufficient to prove that such a spécification 
was ever given the plaintiff by the selectmen. None is produced by 
the plaintiff, nor is any record of one found in the town records. But 
the laws of Massachusetts nowhere penalize or make illégal the con- 
struction of a telegraph line like this without the permit or spécifica- 
tion. See Suburban, etc., Co. v. Boston, 153 Mass. 200, 26 N. E. 447, 
10 L. R. A. 497. And no failure on the plaintiff's part to do anything 
which the town has the right to require under the statutes, state or 
fédéral, or can otherwise reasonably require as a condition of giving 
the spécification, appears. The plaintiff has been, at least since 1905, 
con.stantly in the attitude of requesting the town to give the spécifica- 
tion. 

Under those circumstances, I am unable to hold that the plaintiff is 
not lawfully occupying its location within Essex, or is not lawfully 
operating its line within that town. In view of the fédéral statutes 
and their scope, I can find nothing in the Massachusetts législation 
referred to, nor in the facts as shown, which can hâve the effect of 
abridging or restricting the plaintiff's rights to maintain and operate 
the line referred to. 

The cross-bill must therefore be dismissed, and a permanent injunc- 
tion will issue as prayed for in the bill. 



In re KICHARDS BEOS. 

(District Court, B. D. Micliigau, N. D. April 14, 1913.) 

Paetneeship (§ 64*) — Fikm Name — "Assumed Name." 

Pub. Acts Micli. 1907, No. 101, provides tliat no persons stiall carry on 
business in tlie state under any désignation, name, or style otlier thau 
the real name or names of the individuals owning the business, tiuless 
such persons shall file in the office of the county clerk of the county in 

*For other cases see same topic & § nu.meer in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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whleh they clo business ii certificate showing tlie naïue under wliich sucli 
business Is or is to be condricted, and tlie true or real full name or naines 
of the sanie, with the home and post office address or addresses of sueh 
.persons. Held that, where the banlirupts vvere two brotliers, named re- 
:speetively Charles J. Ricliards and Harry Richards, and they did busi- 
ness as a partnershiii uuder the naine "Richards Bros.," sueh nanie vvas 
not an "assumed name," or a désignation, nanie, or style other than the 
real name or nanies of the partners condncting the business, withln such 
act, and hence their business so eondueted was not rendered illégal be- 
cause ot their t'ailure to file the statenient provided for, so as to pre- 
clude their right to exemptions on the administration of their estate in 
baiikruptcy. 

[Ed. Note. — For other cases, see Partnership, Cent Dig. §§ 87-91; Dec. 
D!g. § t!4.*] 

In Bankruptcy. In the matter of Richards Bros., bankrupts. Ap- 
plication by bankrupts for allowance of exemptions, to which the re- 
ceiver filed objections. Objections overruled, and exemptions allowed. 

Coumans & Gaffney, of Bay City, Mich., for bankrupts. 

Oscar W. Baker, of Bay City, JVIich., for trustée in bankruptcy. 

TUTTLE, District Judge. Two brothers, Charles J. Richards and 
Harry Richards, entered into partnership, doing business under the 
firm name and style of "Richards Bros." They did not file a certificate 
or do anything in the way of complying with Act No. 101 of the Pub- 
lic Acts of Michigan for 1907, which contains the following provision : 

"No person oi- persons shall liereafter carry on or conduct or ti'ansact busi- 
ness in this State under any assumed name, or under any désignation, name 
or style, corporate or otherwise, other than the real name or names of the 
Individual or indlviduals owning. conducting or transacting such business, 
nnless such person or persons sball file in the office of the clerk of the county 
ar counties In which sueh person or persons own, conduct, or transact, or 
intend to own, conduct or transact such business, or maintaln au office or 
place of business, ;i certificate setting forth the name under which such busi- 
ness owned is or Is to be eondueted or transacted, and the true or real full 
name or names of the person or persons owning, conducting or transacting 
the same, with the home and post office address or addresses of said persons." 

Richards Bros, bave been adjudicated bankrupts, both as individuals 
and as a copartnership, and now ask that they be allowed their exemp- 
tions of $250 each under the Michigan statute. The receiver opposed 
the allowance of thèse exemptions on the following grounds : 

1. That "Richards Bros." is an assumed name, and a désignation, 
name, and style other than the real names of the individuals conducting 
the business, and a violation of said act, and that therefore the busi- 
ness of said copartnership was illégal. 

2. That, inasmuch as the business of the copartnership was illégal, 
the members of the copartnership are not entitled to their exemptions. 

Is the name "Richards Bros." an "assumed name," or "désignation, 
name, or style" other than the "real name or names" of the partners 
conducting the business of Richards Bros.? This court is of the opin- 
ion that the question should be answered in the négative. Since men 
began to combine their capital, eflforts, and interests in a common busi- 
ness, it has been customary for actual brothers to use their surname 

•For other cases see same topic & § numbeb in Dec. & A.m. Digs. 1907 to date, & Rep'r Indexes 
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followed by the word "Bros." in carrying on their partnership business. 
While the act in question provides that the certificate shall set forth 
"the true and real full name or names" of the parties carrying on the 
business, it does net require the certificate to be filed except when they 
are carrying on the business under an "assumed name," or "désigna- 
tion, name, or style" other than the "real name or names" of the part- 
ners. The very fact that this same section of the act in express ternis 
provides for "full names" in preparing the certificate leads the court 
to the conclusion that the Législature did not intend that the word 
"name" should be construed as meaning both the surname and the 
Christian name, without the use of the adjective "full." This is a 
criminal statute, and a penalty is attached for its violation. It ought 
to be strictly construed against the party invoking it, and, giving it sucli 
construction, "Richards Bros." is not an assumed name, and is in fact 
the real name of the partners. It is not the full name, but this statute 
does not require the use of the full name, and it is plainly shown that 
the Législature did not so intend by the fact that in this very section, 
when they intended to require the full name as in the certificate, it is 
expressly so stated. 

The court is strengthened and supported in the opinion above stated 
by the opinion of other courts. Our statute is taken Verbatim f rom the 
statute of New York. Section 363b, Pénal Code N. Y., is identical 
with the section in question of the Michigan statute. The New York 
statute contained one exception which was not included in the Michi- 
gan statute, which exception is as follows : 

"Nor shall tliis sectiou be deemed or construed to preveut tho lawful use 
of the partnershli) name or désignation, provided that such partnership name 
or désignation shall include the true or real name of at least one of such 
])ersons transacting such business." 

This exception would make lawful a désignation which contained 
the true or real name of one of the copartners. Our statute is more 
restrictive than the New York statute, because our statute requires 
that the real name of ail the partners be used. This exception, how- 
ever, does not in any way alter or change the construction as applied to 
the désignation "Richards Bros." At the time that this act was passed 
in Michigan, the New York statute had been construed in the case of 
Castle Bros. v. Graham, 87 App. Div. 97, 84 N. Y. Supp. 120, heard 
before the Suprême Court, Appellate Division, on October 22, 1903, 
in which case the New York Suprême Court held that Castle Bros, was 
not an assumed name, and was the real name of the two brothers com- 
posing the partnership. It therefore should be assumed that the Lég- 
islature of the State of Michigan, when they enacted this statute pro- 
hibiting the use of assumed names and requiring the use of real names, 
did so with the intention that thèse terms should hâve the same mean- 
ing as that previously given by the New York courts. 

Other courts hâve considered this same question, and a study of 
their décisions is both interesting and helpful. The states of Ohio, 
Montana, North Dakota, South Dakota, and California liave similar 
statutes. They difl^er, however, from the New York and Michigan 
statutes, in that they are not pénal, and do not impose the extrême con- 
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séquence of failure to comply vvith them, as do the statutes of Michi- 
gan and New York. The only penalty fixed by the statutes of thèse 
other States for failing to file the certificate is a bar to bringing suit un- 
til such certificate has been filed. 

In the case of Pendleton et al. v. Cline, 85 Cal. 142, 24 Pac. 659, a 
nian by the name of Pendleton and another by the name of Williams 
were conducting business under the name of "Pendleton & Williams" 
and the California court held that such name of "Pendleton & Wil- 
liams" did not fall wi^thin the provision of section 2466 of the Califor- 
nia Civil Code, which provided that : 

"Every partnership transacting business in the State under a fictltious 
name, or a désignation not sUowing the names of the persons interested, 
* * * must file * * * a certificate." 

The California court held that the name of "Pendleton & Williams" 
was not a fictitious one, and expressly stated that, if the Législature 
had meant so unusual a thing as requiring the full name of ail of the 
parties, it would hâve said so explicitly. This is an early case, and the 
opinion is fully and carefully reasoned. It has been cited by the courts 
of many other states. The California court followed the same rule in 
two later cases : Carlock v. Cagnacci, 88 Cal. 600, 26 Pac. 597 ; Mc- 
Lean v. Crow, 88 Cal. 644, 26 Pac. 596. 

Subséquent to the décision in Pendleton v. Cline by the California 
court, the Montana court in Guiterman v. Wishon, 21 Mont. 458, 54 
Pac. 566, held that three brothers doing business in their surname with 
only the word "Bros." added, did not come within the act, and that 
the name was not a fictitious one ; the Montana court citing the Cali- 
fornia case, and assuming that the décision holding that "Pendleton 
& Williams" was not an assumed name was authority for the conclu- 
sion reached in the Montana case. 

The courts of Oklahoma, South Dakota, and North Dakota followed 
the reasoning of the California court in Pendleton v. Cline, supra. 
Patterson v. Byers, 17 Okl. 633, 89 Pac. 1114, 10 Ann. Cas. 810; Bo- 
vee V. De Jong, 22 S. D. 163, 116 N. W. 83; Walker v. Stimmel, 15 
N. D. 484, 107 N. W. 1081. 

The Ohio court, after certain conflicting décisions between the in- 
ferior courts, finally decided this matter in Cochran v. Hirsch, 6 Ohio 
Dec. 41, holding that the style "Hirsch Bros." was not a fictitious name. 
In this case the Ohio court again cites with approval the California 
case of Pendleton v. Cline, supra. 

After the courts of ail thèse other states, with statutes similar to 
California, had followed the case of Pendleton v. Cline, and had as- 
sumed that, if a man by the name of Pendleton and a man by the name 
of Williams could do business under the name of "Pendleton & Wil- 
liams" without violating the statute, two brothers could do business in 
their surname with the word "Bros." added, then in 1902 came the dé- 
cision in the California Suprême Court in North v. Moore, 135 Cal. 
621, 67 Pac. 1037, holding that the name "Abrams Bros." was a viola- 
tion of the California statute, and that it did not show the names of 
the persons interested as partners. It is a very brief opinion. No ar- 
gument nor reasons are given for the results reached. Absolutely no 
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référence îs niade to their own opinion in Pendleton v. Cline and tlie 
other décisions of their own court, and in numerous other states which 
had followed Pendleton v. Cline. A careful reading of the case of 
North V. Moore, supra, indicates that no one appeared before the court 
to represent the appellant, and that the décision of the lower court was 
affirmed on the supposition that the appeal f rom the order of the lower 
court had been abandoned. There is nothing in this case to indicate 
that there was any intention on the part of the California court to 
change the rule laid down in Pendleton v. Cline, and there is nothing 
in this décision which should change the uniform holding of the courts 
that names like "Richards Bros." are not assumed or fictitious. 

It is urged that the statute in question is more strictly construed in 
Michigan than in any of the other states, and the case of Cashin v. 
Pliter, 168 Mich. 386, 134 N. W. 482, is cited as authority for this con- 
tention. In this case the Michigan Suprême Court held that the use 
of the name "Flint Realty & Construction Company'' was a violation of 
the statute, and in discussing the matter mentioned its objects and mer- 
its, and went far in stating that it was the purpose of the Législature 
to advise the public by the certificate as to just what individuals were 
engaged in any particular business. Of course, the désignation "Flint 
Realty & Construction Company" was plainly an assumed and ficti- 
tious name, and, no matter what the Michigan Suprême Court may 
hâve said in deciding that question, it cannot possibly be contended 
that in that case they bave decided that a name like "Richards Bros." 
falls in the same class. 

It was not a violation of the statute for the bankrupts to do business 
under the name "Richards Bros.," and, inasmuch as this court holds 
that they were not engaged in an unlawful business, it is not necessary 
to pass upon the second question raised by the trustée. 

The usual exemptions under the Michigan statute will therefore be 
allowed to each of the bankrupts. 



SCHWARZ et al. v. HARKIS. 

(District Court, D. Oregon. July 28, 1913.) 

No. 3,095. 

1. Sat.es (§§ 343, 344*) — Rigiit to Pubchase Pbice— Conversion— Judgment— 
Efi'ect. 

Plalntlffs liaviiiR purchased hops from certain Chiiiamen ancT having 
heen vested witli tlie title, tlie Ctilnameii sold and delivered the hops to 
défendants Inte.state, whereupon plaliitiffs recovered .judguient against 
the latter in conversion. Held, that the .iudgment stood in the place of 
the hops, and on collection thereof, but not before, plaintiffs would be 
liable to the Chinamen for the purchase priée plaintiffs had agreed to 
pay. 

[Ed. Note. — For otlier cases, sée Sales, Cent. Dig. i§ 947-955 ; Dec. Dig. 
§§ 343, 344.*] 

•For other cases see same toplc & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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2. CouBTS (§ 371*) — Fedehal Courts— Equitt Jubisdiction— Law of Domi- 

cile. 

Whlle fédéral equity jurisdiction extends to the administration of de- 
cedents' estâtes, where it eoncerns citlzeiis and résidents of différent 
States, tlie courts, in exercising such jurisdiction in the enforcenient of 
clainis against Personal représentatives, administer the law of the state 
of the domicile, and are governed hj' tha local rules and régulations ap- 
plicable to the adjustment of such claims. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 007, 972-976 ; Dec. 
Dig. § 371.*] 

3. ExECTjTOEs AND Administratobs (§ 242*) — Claims— Equitable Set-Off. 

Under the Oregon statute, requlring that a person presenting a claim 
in probate shall niake affidavlt that the aniount claimed is justly due and 
that there is no just eounterclaim to the sanie, a demaiid against which 
there exists an équitable set-ofC or eounterclaim înay be adjusted in the 
court of equity before it is allowed and i)aid out of the decedent's estate. 

[Ed. Note. — For other cases, see Executors and AUniinistrators, Dec. 
Dig. § 242.*] 

4. Set-Off and Counterclaim (§ 8*)— Equitable Set-Off— Claim Against 

Estate. 

PlaintifCs reeovered judgment against défendant for conversion of cer- 
tain hops, which defendant's Intestate had bought from Chinese raisers 
and pald for; plalntiffs having previously bought the hops and become 
vested wlth the title. Plaintilïs, however, had not paid for them, and 
after judgment défendant obtaiued an assignment from the sellers of 
their claim against plalntiffs for the priée. Intestate's estate, against 
which the judgment was flled as a claim, was solvent, and it appeared that 
plalntiffs were not résidents of the state. Ilvld, that plalntiffs' liability 
for the purehase priée so assigned constituted a valid équitable set-off 
against the judgment. 

[Ed. Note.— For other cases, see Set-Off and Counterclaim, Cent. Dig. 
§§ 9-11; Dec. Dig. § 8.*] 

In Equity. Action by Moritz Schwarz and others, doing business 
as Benjamin Schwarz & Sons against Joseph Harris, as administrator 
de bonis non of the estate of John Kennedy, deceased. Judgment for 
plaintiffs, less a set-off pleaded by défendant. 

John A. Carson, of Salem, Or., for plaintifïs. 

Martin L. Pipes, of Portland, Or., for défendant. 

WOLVERTON, District Judge. The facts out of which this liti- 
gation springs are sufificiently stated in an opinion heretofore ren- 
dered in the same cause. See (C. C.) 156 Fed. 316. 

[ 1 ] It is clear that, had plaintifïs received the hops from the China- 
men, they would hâve become indebted to the Chinamen for the pur- 
ehase price thereof. There is a dispute whether the hops were de- 
livered to the plaintifïs before Kennedy took them. But let us as- 
sume that they were not so dehvered. Plaintifïs hâve reeovered 
judgment against Kennedy for their value, and, the action being in 
trover, the judgment is efïective to transfer title as between plaintifïs 
and Kennedy to the latter, and it stands, as it respects the former, in 
the place and stead of the hops. It could hardly be urged that the 
Chinamen would be entitled to their purehase price while plaintifïs 

•For other cases see same topic & § numbks iu Dec. £ Aœ. Digs. 1907 to date, & Rep'r Indexes 
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liad neither received the hops nor realized upon their Judgmeiit 
against Kennedy ; for Kennedy miglit be insolvent, and the plaintiffs 
would hâve received nothing in pursnance of their contract with the 
Chinamen to deHver the hops. So that, until Kennedy has paid his 
judgment, at least, the Chinamen's claim for the pnrchase price of 
the hops against plaintifïs could avail them nothing, and an assignée 
from them could obtain no greater rights than they had. However, 
when plaintififs shall hâve received the amount of their judgment from 
Kennedy, there seems no good reason why they should not pay the 
Chinamen or any one standing in their right; for when has it been 
decreed in equity that a person shall hâve something for nothing? 
In légal eiïect, the plaintiffs would hâve the hops, and, having them, 
why should they not pay for them? If Kennedy wrongfully took 
the hops from the Chinamen, so that they could not perform their 
contract with plaintiffs by delivery, why should not the Chinamen be 
entitled to their purchase price, when the hops hâve been restored 
and delivery had? But we hâve seen that, when the plaintiffs hâve 
been paid their damages équivalent to the value of the hops, then 
will the plaintiffs hâve in légal effect received the hops, and thus will' 
the Chinamen's right to the purchase price be complète. 

There is no charge that the Chinamen converted the hops. Nor 
could they bave donc so until title was vested in the plaintifïs by de- 
livery. Until so vested, the plaintiffs' right of action against the 
Chinamen would hâve been upon the contract, for breach thereof for 
failure to deliver, and not in tort. So that, under the hypothesis that 
Kennedy wrongfully took the hops from the Chinamen and thus 
prevented dehvery, the Chinamen would be entitled to recover the pur- 
chase price whicli the plaintiffs agreed to pay therefor, whenever the 
plaintiffs received the full value of the hops which the Chinamen 
agreed to deliver ; and the f act that the plaintiffs had gotten the hops 
or their value through some one else would not alter the case. 

The case is illumined by supposing that Kennedy, after taking the 
hops, had concluded that he had no right to them, and had voluntarily 
delivered them to plaintiffs, or that plaintiffs had recovered them from 
Kennedy by replevin. The plaintiffs could not then avoid payment of 
their price because the Chinamen did not deliver the hops directly to 
them. If, on the other hand, there was delivery of the hops to the 
plaintiffs, and Kennedy took them from plaintiffs, the Chinamen's right 
of action against plaintiffs for their value would hâve accrued, and 
the litigation that afterwards followed between plaintifïs auu Kennedy 
could not hâve affected that right, because the plaintiffs would hâve 
gotten what they contracted for. 

Now, whatever right the Chinamen had has been assigned to Ken- 
nedy, and the question to be resolved is whether the latter's repré- 
sentatives can avail themselves thereof as against plaintiffs' judgment. 
I hâve been speaking of Kennedy as though he were défendant but for 
convenience. This judgment is against the wife as administratrix of 
his estate, and, since the présent suit was started, Joseph Ilarris has 
been substituted in lier stead as administrator de bonis non. 

The purpose of this suit is to prevent the défendant from availing 
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himself of tlie assigned claim from the Chinamen in any way, as a 
set-off or othervvise, against the plaintiffs' judgment. 

[2] It is settled law that fédéral equity jurisdiction extends to the 
administration of the estâtes of deceased persons, where it concerna 
citizens and résidents of différent states. But in exercising such ju- 
risdiction in the enforcement of daims against the personal représenta- 
tives of decedent's estate, fédéral courts but administer the law of the 
State of the domicile, and are governed by the local rules and regula- 
tioiïs applicable in the adjustment of such claims. Security Trust Co. v. 
Black River Nat'l Bank, 187 U. S. 211, 23 Sup. Ct. 52, 47 L. Ed. 147; 
Newberry v. Wilkinson et al., 199 Fed. 673, 118 C. C. A. 111. 

[3] A person, in presenting his claim in probate in this state for al- 
lowance by the exécuter, administrator, or probate judge, as the case 
may be, must make affidavit that the amount claimed is justly due, and 
that there is no just counterclaim to the same. Thus it is the intend- 
ment of the law that no debt shall be allowed or paid out of the estate, 
unless it is just and represents a true balance due from such estate. 
While the statute seems to contemplate légal demands only, there is 
no good reason why a demand against which there exists an équitable 
set-off or counterclaim may not be adjusted in a court of equity before 
it shall be allowed or paid out of the decedent's estate. In Rolling 
Mill Co. V. Ore & Steel Co., 152 U. S. 596, 615, 14 Sup. Ct. 710, 715 
(38 L. Ed. 565), wherein it was sought to set off an unliquidated claim 
for damages against a demand which had been ordered paid at law in 
a garnishee proceeding, it was said : 

"Oross-demands and eonnterclaims, whetlier arising out of tbe same or 
whoUy disconnected transactions, and whetlier liquldated or unliquidated, 
may be enforced by way of set-ofC whenever the clrcumstances are such as 
to warrant the interférence of equity to prevent wrong and injustice. Again, 
it Is well establislied that equity wlU entertain jurisdiction and afCord relief 
against the collection of a judgment where in justice and good conscience it 
ought not to be enforced, as where there is a meritorlous équitable défense 
thereto, which could not hâve been set up at law, or which the party was, 
wlthout fault or négligence, prevented from interposing." 

The set-off as sought was allowed. To a like purpose, see, also, 
Central Appalachian Co. et al. v. Buchanan, 90 Fed. 454, 33 C. C. A. 
598, and Brown v. Pegram et al. (C. C.) 149 Fed. 515. 

[4] Now, whether the defendant's right to the purchase price of the 
hops is contingent upon the payment of the judgment or not, it appears 
that the Kennedy estate is solvent, and that the judgment will be paid 
in full, whether it remains as it is or is reduced by the amount of the 
purchase price agreed to be paid the Chinamen by plaintiffs; and it 
furthermore appears that the plaintiffs are nonresidents of the state, 
which in itself is a ground for équitable interposition. See Rolling 
Mill Co. V. Ore & Steel Co., supra. Indeed, plaintiffs can hâve their 
right of suit in a fédéral court only by reason of being nonresidents of 
the State. Under such conditions, it would seem to be only équitable 
and just to set off the claim pf Kennedy's estate derived from the 
Chinamen against the judgment, rather than to require the estate to 
pay the judgment in full and remit it to its action in auother state to 
recover what is or would be its due. I corne the more leadily to this 
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conclusion, inasmuch as my memory is refreshed by a référence to my 
instructions in the case in trover ; for there the question of the plain- 
tiffs' right to a recovery was made to dépend with the jvuy upon wheth- 
er possession as it respects the hops had passed to plaintiffs prior to the 
time when Kennedy took them. 

I conchide that plaintiffs are entitled to recover from the estate of 
Kennedy the difi'erence between the price of the hops, which plaintiffs 
agreed to pay the Chinamen, and the amount of their judgment and 
costs, with accrued interest thereon to the présent date, together with 
the costs and disbursements of this suit. 



KENDIUCK STATE BANK v. FIRST NAT. BANK OF FOKTLAND. 

(District Court, D. Oregon. August 4, 1913.) 

No. 5,877. 

1. Evidence (§ 459*) — Pakol Evidence — Contract in Name of Agent — Lia- 

BILITY OF PBINCIPAL. 

The Oregon rule, thiit the presuiiiptiou that a simple contract made in 
the name of an agent of a known principal is the contract of the agent 
and not of the principal is a disputable one, and that it may be shown 
by paroi that the principal Is hound also, but that in no event may the 
agent be discharged, does not apply to negotiable instruments and special- 
tles under seal. 

[Ed. Note. — For other cases, see Evidence, Cent. Dig. §§ 1722, 1906- 
1910, 2109-2114; Dec. Dig. § 459.*] 

2. Banks and Banking (§ 134*) — Deposits — Loans — Securities — Note or 

Ofi'icer — Set-Off. 

The K. Bank, plaintiffs predecessor, having issued a certifleate of de- 
posit to défendant, a national bank with which the K. Bank did busi- 
ness, the K. Bank's président, desiriug to change the form thereof, so that 
it would not appear among the bank's liabilities, gave défendant his 
own note therefor, secured by certain stock certiflcates. The proceeds of 
the loan were passed to the K. Bank's crédit, and were used by it in 
the course of its business ; the président liaving no Personal advantage 
therefrom. Ileld, that the loan constituted an indebtedness of the bank, 
so that, on the failure thereof, défendant was entitled to set off the 
amount due thereon against the K. Bank's deposit, and to recover the 
balance from the bank. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 353- 
374 ; Dec. Dig. § 134.*] 

3. Banks and Bankincî (§ 134*) — Deposits — Indebtedness — Set-Off. 

Where the K. Bank's président executed a note to défendant bank for 
money advanced to and used by the K. Bank in the ordinary course of 
its business, it vs^as no objection to the right of défendant bank to set 
off such indebtedness against the K. Bank's deposit, on the failure of 
the latter, that the loan was made in that form to withhold a full state- 
ment of the K. Bank's liabilities from the bank commissioner. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 353- 
374; Dec. Dig. § 134.*] 

i. Banks and Banking (§ 113*) — Officers — Authobity — Objections — Es- 

TOPPEL. 

Where a bank received the sole and entire benefit of a loan, obtained 
for it by its président on his own note from défendant, the bank so re- 

•For other cases see aame topic & ! ndmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 



KENDKICK STATE BANK V. TIEST NAT. BANK 941 

ceiving the funds could not thereafter deny the authority of its président 
to obtain the loan. 

[Ed. Note. — For other cases, see Banks and Banking, Cent. Dig. §§ 273- 
2T6; Dec. Dig. § 113.*] 

At Law. Action by the Kendrick State Bank against the First Na- 
tional Bank of Portland. Judgment for défendant. 

Prlor to June, 1910, the Kendrick State Bank of Idaho had beeu a corre- 
spondent of the défendant, the First National Bank of Portland, Or. J. W. 
Bradl)ury, who was the président of the former bank, was the owner of the 
capital stock thereof to the amount of $23,000 ont of an entire capitalization 
of $2.5,000. In practical reallty, he was the owner and manager of the bank, . 
aud trausacted its business afïairs very niuch as if no one else were inter- 
ested vvith hini. About the llth day of June, 1010, the Kendrick Bank, act- 
ing through J. W. Bradbury, its président, arrangea by correspondence with 
the Portland Bank to issue to the latter its certiflcate of deposit for ,$5,000, 
accompanied by certain collatéral, in considération of whicii the Portland 
Bank extended a crédit to the Kendrick Bank in a like sum, the sanie to 
bear interest at 6 per cent, per annum. This crédit was extended from time 
to time under the same arrangement until Deceniber 6, 1910, when J. W. 
Bradbury, as président of the Kendrick Bank, wrote the Portland Bank as 
follows : 

"Kendrick, Idaho, Dec. 6, 1910. 

"J. W. Newkirk, Cashier, The First National Bank, Portland, Ogn. — Dear 
Sir : In référence to our C. D. due Dec. 12th, for $5,000.00. would It be pos- 
sible for us to get an extension on this for six months? The collections with 
us are at a standstill, and from the outlook I am of the opinion they will 
continue so until another crop is harvested. We inclose our C. D. for ,$5,- 
000.00 for the time asked for. In case you can grant us the extension asked 
to replace the one you hold. We are writing you on another sheet for this 
to be carried in another way, with our reasons for asking for the change. 
Hoping j'ou will grant us the favor of an extension, and thanking you for 
your many kindnesses of the past, I am, 

"Very truly yours, J. W. Bradbury, Prest." 

The letter referred to in the above is as follows : 

"Kendrick, Idaho, Dec. 6, 1910. 

"J. W. Newkirk, Cashier, The First National Bank, Portland, Ogn. — Dear 
Sir: I am sending herewith my Personal note for $5,000.00 with Kendrick 
Bank stock for like amount attached for your considération. We would like 
to hâve j'ou, in case .vou can grant us the extension asked in letter regardlng 
our C. D. for $5,000.00 due Dec. 12, 1910, to hâve j'Ou take this note and pass 
to our crédit in place of the C. D. The reason for this is in our statements 
to the State bank examiner which are published we now bave to publlsh any 
certificates of deposit to other banks for borrowed money as sueh, and in a 
farming community this ahvays causes unfavorable comment and naturally 
hurts. I feel sure our average daily balance as we hâve kept It for the past 
few months will be kept as strong, and we want this extension more to keep 
our reserve in as good shape as possible. Hoping, if you can carry us for 
the extension, you will accept this method of loaning us this amount, and 
again thanking you for your great kindness of the past, I am, 

"Yours truly, J. W. Bradbury, Prest." 

On the 7th the Portland Bank, through its cashier, wrote the Kendrick 
Bank: 

"Auswering yours of the etli instant, we will be pleased to make the ex- 
tension referred to by you, and will accept the note In lieu of the certificates 
of deposit." 

Certain certificates of stock in the Kendrick Bank were Indorsed by Brad- 
bury and another to the Portland Bank as security for the extension. In 
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pursuance of this arrangement crédit was extended to the Kendrick Bank 
Crom time to tlme In the amount of $5,000, the note of Bradbury in like 
amount being renewed until December 11, 1911, when, under a like arrange- 
ment, the crédit to the Kendrick Bank was enlarged to $10,000, Bradbury 
giving his individual note in like amount to the Portland Bank. At the same 
time Bradbury indorsed to the Portland Bank an additional 50 shares of 
stock of the Kendrick Bank as security for the loan or crédit. The money in 
either Instance, whether crédit was extended the Kendrick Bank by reason 
of the issuance of its certificate of deposlt or by reason of the exécution by 
Bradbury of hIs note to the Portland Bank, was placed to the account of 
the Kendrick Bank by the Portland Bank, and was checked against at ail 
times by the Kendrick Bank, and by none other. 

Speaking of the enlarged crédit, Mr. Newkirk, of the Portland Bank, testl- 
fles that they were not loaning any niouey to Bradbury indlvidually — ^"ab- 
solutely none." At thls time Bradbury visited Portland, and the arrange- 
ment for the enlargement of the loan was then agreed upon. Newkirk knew 
nothing of Bradbury's personal responsibility, and cared nothing about it, as 
he supposed he was deallng with the Kendrick Bank and upon its sole crédit 
and responsibility. He says, "I accepted that note for the Kendrick State 
Bank," and, in effiect, that the transaction was with Bradbury as président, 
and for account of the Kendriclc State Bank. 

Bradbury corroborâtes Newkirk, and déclares that he had no arrangement 
with the Portland Bank for his individual account. The interest on the note 
executed in his name was paid by the Kendrick Bank, and the account was 
carried wholly between the Portland and Kendrick Banks, the money arislnK 
from the loan having passed to the crédit of the latter bank. The account 
was checked against and replenished from time to time as the nature of the 
business between the banks required. 

About the Ist of February, 1912, the Kendrick Bank failed, and passed into 
the hands of the state bank commissiouer. Prier to its failure, ail the col- 
latéral except the bank stock had been returned to the Kendrick Bank, and 
some time after such failure the bank stock was handed over to Bradbury. 
The Kendrick Bank was subsequently reorganlzed, it having secured Brad- 
bury's -stock, which was utilized for that purpose. In the course of the nego- 
tiatlons leadlng up to the reorganization, Bradbury was induced to transfer 
by check $10,000 from his account then standing to his crédit in the Kendrick 
Bank, which was somethlng above that amount, and at the same time the de- 
posltors' committee turned over to Bradbury certain notes, being assets of the 
bank. 

It should be stated that, when crédit was negotiated for the Kendrick Bank 
with the Portland Bank by the use of Bradbury's note, Bradbury passed to 
his crédit in the Kendrick Bank a like amount, charging the Portland Bank 
with the same amount, which would be the usual and regular method of 
keeping book account of the transaction. The Portland Bank was not a 
party to the negotiations of Bradbury with the committee, nor did it hâve 
knowledge concerning them. 

Bradbury further testifles that he Instructed the Portland Bank to, at 
any time it saw fit, charge the account of the Kendrick Bank with the note. 
When the Kendrick Bank failed, there was a balance standing to its crédit 
on account with the Portland Bank of $8,283.09. The Portland Bank there - 
upon took crédit for this balance, and charged it against the Bradbury note. 
Now the Kendrick Bank bas sued the Portland Bank for this balance as for 
moneys deposited vfith it subject to check or draft. 

The Portland Bank answers, setting up the facts leadlng up to and touch- 
ing the transaction in détail, and allèges as the ultimate tact that the Port- 
land Bank loaned to the Kendrick Bank the sum of $10,000, and as évidence 
of such loan the latter bank delivered to défendant the note of J. W. Brad- 
DUry for the amount ; Bradbury being then the président of said bank, and 
actlng for it and in its behalf, as its représentative and agent. The Port- 
land Bank also sets up a counterclaim for the différence between the amount 
sued for and the amount of such noté, less $15 paid subséquent to the failure 
■of the Kendrick Bank, being for the sum of $1,701.91, with interest at C 
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per cent, per annum from the tlme such balance was charged against the 
note by the Portland Bank. 

Stapleton & Sleight, of Portland, Or., and C. N. McDonald, of Lew- 
iston, Idaho, for plaintiff. 

Dolph, Mallory, Simon & Gearin, of Portland, Or., for défendant. 

WOLVERTON, District Judge (after stating the facts as above). 
It is admitted on the part of plaintiff's counsel that if the loan made 
by the Portland Bank was to the Kendrick Bank, and not to Bradbury 
individually, and can be so treated in légal contemplation, then the 
Portland Bank was legally authorized to charge off the balance stand- 
ing to the crédit of the Kendrick Bank against the Bradbury note, and 
thus protect itself against loss on account of the failure of the Ken- 
drick Bank to that extent. The vital question dépends upon whether, 
in an action at law, the défendant will be permitted to show that the 
debt incurred by the exécution of the Bradbury note is the debt of the 
Kendrick Bank, as it was really intended to be by the plain agreement 
and understanding of the parties. 

[1] It is the doctrine in Oregon that, as it relates to simple con- 
tracts, the presumption that a contract made in the name of the agent 
of a known principal is the contract of the agent and not of the prin- 
cipal is a disputable one, and that it may be shown by parole that the 
principal is bound also, but that in no event may the agent be so dis- 
charged. Barbre v. Goodale, 28 Or. 465, 38 Pac. 67, 43 Pac. 378. But 
it was said in that case : 

"Tbis doctrine must be limlted to simple contracts, and may not be ex- 
tended to negotlable instruments and specialties under seal, as they constitute 
an exception to the rule." 

[2] In the présent case, however, the défendant, in purpose and ef- 
fect, is not suing on the note, but to recover on the contract of the par- 
ties, of which the note is only an incident. It is a contract of which 
the principal has received, as it was so intended, the sole and entire 
benefit. The money obtained through the arrangement went at once 
to the crédit of the Kendrick Bank, and was so held by its correspond- 
ent, against which the Kendrick Bank drew checks and drafts as occa- 
sion required, and constituted its source of crédit with the Portland 
Bank. Indeed, the contract was entered into by the bank through its 
recognized officer, and the case does not stand upon the footing of a 
mère agent contracting in the name of his principal. Individually, 
Bradbury received not the slightest benefit from the arrangement, and, 
while he probably would not be allowed to escape being bound by his 
obligation, yet I am constrained to the view that the bank also, in an 
action directly between the parties to the contract, cannot escape lia- 
bility. See Appeal of Third National Bank of Philadelphia et al., 141 
Pa. 214, 21 Atl. 598, 12 L. R. A. 223. It would work a glaring injus- 
tice hère to adopt the opposite view. This is readily apparent from 
the simple facts of the case. 

[3] If it be said that the Kendrick Bank, or its président in its be- 
half, adopted this method of obtaining crédit with the Portland Bank 
with a view to suppressing a fuU statement of its liabilities to the bank 
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commissioner, it may be conclusively answered that the Kendrick Bank 
will not be permitted to take advantage of its ovvn vvrong, and thereby 
perpetrate an injustice upon the Portland Bank. 

[4] Another question presented is whether the président of the bank 
was authorized to enter into such a contract in behalf of the corpora- 
tion; but, the bank having received the sole and entire benefit of the 
transaction, it bas ratified the acts of its chief officer, even conceding 
that he acted beyond the scope of bis authority, a question we are not 
now called upon to détermine. Aldrich v. Chemical National Bank, 
176 U. S. 618, 20 Sup. Ct. 498, 44 L. Ed. 611. 

In view of thèse considérations, the défendant is not only entitled to 
its set-off as claimed, but to recover the balance due from the plaintifï 
upon the account between the banks. 



In re EOMADKA BROS. CO. 
(District Court, E. D. Wlsconsin. July 5, 1013.) 

BANKEUPTCT (§ 31G*) — COHPORATION — PrOVABLE DeBTS — GUAKANTY. 

Claimant, who was a stockholder in the corporation, bankrupt, sold hls 
interest to the other stocliholders, wlio 'svere his nieee aud nephews, tak- 
ing thelr notes in part payment, secured b,v a pledge of practically ail of 
the corporate stock. Wheu the last note only remained unpald, amouut- 
iug to IsO.OOO, the corporation was in iinaiicial dilficulty, and it became 
iiecessary to obtain money, which it was rtecided to do by increasing the 
capital stock. The individual stockholders had also become iodebted to 
it in a considérable aniount for overdratts. In the ad.1ustraent of thèse 
matters it was deeuied neeessary to obtain the consent of claimant as 
pledgee of the stock, and he ^vas présent at a stockholders' meeting at 
which a plan was adopted, with his consent, by which the stockholders 
conveyed to the corporation a large amouiit of real estate; the conmion 
stock was increased and distrlbuted between them, and an issue of prêt er- 
red stock authorized to be sold ; claimant surrendered the pledged stock 
aud took a new note, signed by the stockholders and guaranteed by the cor- 
poration, which was to assume its payment. Ilcld, that under the eir- 
cumstances existing, such guaranty was wlthln the corporate powers, 
and based on a valld considération, aud that the note was provable against. 
its estate in bankruptcy. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §| 474—177; 
Dec. Dig. § 316.*] 

In the matter of Romadka Bros. Company, bankrupt. On re- 
view of order of référée rejecting the claim of the executors of 
Charles P. Romadka, deceased. Reversed. 

ïhis is a proceeding to review the détermination by the référée of the issues- 
raised by tne trustées ob.1ections to the claim, niade by tlie executors of the 
estate of Charles P. Romadka, upon a note and the guarauty thereof by the 
bankrupt corporation, as foUows: 

"$30.000.00. Milwankee, Wis. March 17, 1909. 

"On or before three (3) years after date, for value receired, we jointly and 
severally promise to pay to the order of Charles P. Romadka, at the oftice of 
the Citizens' Trust Compan.y, in Milwankee, Wisconsin, the sum of thirty thou- 

•For other cases see aame topic & § humber in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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sand dollars ($30,000.00) with Interest thereon at the rate of six per cent, per 
annuin, payable semlaiinually uutil paid. 

"[Signed] Amelia J. Talniadge. 

"Clem. F. Eomadka. 

"A. .T. Romadka. 

"C. J. Komadka. 

"Francis J. Romadka. 

"For value received, we hereby guarantee ttie payment of the within note 
at inaturity, and the interest thereon at its respective niaturlty. 

"Romadka Brothers Comjiauy, 
"By Cleui. F. Romadka, Président. 
"A. J. Romadka, Secretary." 

The matter vrill be better understood if considered in the light of the bank- 
rupt conipany's history, the relations of the shareholders to each other, and 
the other circumstances attending the exécution and delivery of the instru- 
ments thus made the basis of the elaim. 

For many years prior to May 8, 1898, John M., Anthony V., and Charles P., 
Romandka, brothers, had been copartners in the condueting of a trunk manu- 
facturing business, which from very small beginnings had grown to large 
proportions and evidently enjoyed great prosperity. Upon the date above 
iioted, a corporation was organized, capitalized at $150,000, shares of $100, 
each, the right being reserved to increase such capital to $400,000. The object 
of the organization, which in fact was to purchase the copartnership business, 
was thereupon consummated, and $359,000 of the capital stock was issued as 
a considération for the conveyance of the copartnership business to the cor- 
poration. At or about that time tïïe individual shareholders were the three 
brothers and Clément F. Romadka, the eldest son of Anthony V. Romadka. 
.John M. Romadka died, his interest in the corporation going to the other 
three named. Tlien Anthony V. Romadka died and his interest devolved upon 
Amelia J. Talmadge, Clément F., Anthony J., Charles J., and Francis J., Ro- 
madka. Thus the holdings had clianged, and were now limited to Charles P. 
Eomadlsa, one of the original brothers, and the children of Anthony V. Romad- 
ka, another brother. 

In or about the year 1901 the question was doubtless before the corporation 
and its shareholders, respecting a change of policy in its conduct, along larger 
Unes. At or about this time Charles P. Romadka, the survivor of the original 
three brothers, agi'eed, in response to overtures made to him, to sell his entire 
holdings in the corporation to his nephews and nièce, above named, and who, 
it will be observed, became the niakers of the note In question. They were 
to pay him $310.000, of which $30,000, approxiniately, was in cash, securities, 
approximately, $80,000, and the balance of $200,000 by a séries of notes of 
.S25,000 each. After this transfer was concluded, plans were immediately made 
by the corporation, then in control of the younger génération, to broaden tlie 
business; and one of the means of carrying ont thèse plans was the assump- 
tion of large responslbilities in the construction of a new and very extensive 
plant, to which the business was to be and in fact was thereafter moved and 
carried on. 

When Charles P. Eomadka sold ont his holdings as stated, the notes for 
.$200,000 were secured by deposlt wlth him of practically the entire capital 
stock of the corporation. The various notes were ail met as they became due, 
excepting the last of the séries, which amounted to $25,000. By this time, 
however, whatever the cause may hâve been, the corporate business was less 
profitable ; in fact the Company had reached a state of flnancial distress, ren- 
dering it necessary in some way to realize funds, or to reorganize its business 
and to engage new capital. It was apparently resolved to increase the capital 
stock of the company from $359,000 to $500,000, the stock to be thereafter 
classifled, $100,000 of preferred, $400,000 of common, stock, the latter to be 
takeu by the then holders of the corporate stock in exchange for the old stock, 
and the preferred was to be offered for sale in the market, the proceeds to 
meet the needs of the company. 

The corporate action which was taken to meet the necessity last above noted 
is evidenced by records of meetings of shareholders and directors held on 
206 F.— 60 
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March 17, 1909. Suoh action Is to be considered in tlie light of the situation 
as it tlien existed, liriefly tliis: Tliat tlie lieirs of Antliony V. Romadlca (the 
signers of tlie note lu question) then held tlie whole of the outstanding capital 
stock of the corporation ; that such stocls had been pledged as collatéral secur- 
ity to claimant's testate, to secure the $200,000 of notes, of whlch the note 
in question was the last, and then remained unpaid, and with interest amount- 
c.a to approxlniately $30,000; that the Ueirs of Anthony V. Romadka, the eor- 
porate shareholders, had, through Personal accounts with the corporation, 
overdrawn the amounts which they were entitled to hâve, either by way of 
dividend or salaries, in approxiniately $64,000 ; that they also had interests in 
a large amount of real estate which they inherited from Anthony V. Romadka, 
wlileh, though heavily incumbered, was supposed to hâve an equity of some 
considérable value. 

From the records of the shareholders' meeting held as stated, the following 
appears : 

(1) The passage of a résolution, increasing the capital stock of the corpora- 
tion to $500,000, classifying it as hereinbefore indieated, and requirlng présent 
.shareholders to surreuder their shares in lieu of new common stock ; a further 
iimendment, increasing the number of directors from three to six. 

(2) Provision for snbscription to the new common stock by présent share- 
holders, and providing for a surrender of their présent holdings in satisfac- 
tion of such subscriptious. 

(3) A statement by the président that "the heirs of the Anthony V. Romad- 
ka estate voluutarily ofCered to convey certain interests they owned in this 
^md other states, for the purpose of strengthening the assets of the company ; 
that, assumlng such action vvould ineet the approval of the stockholders, said 
heirs hâve executed a deed for the saine ; and lie tliought it advisable that hls 
action in the matter he ratlfied and approved." A motion was made approv- 
ing such action, and the lands covered by the deed are described upon the cor- 
porate record. 

(4) A motion appears to hâve been niade dlrecting that there be credited to 
the Personal accounts of said respective parties (doubtless referring to tlie 
A. V. Romadka heirs) the suni of $64,800 as an agreed value for said property, 
and that after said property was sold, the proceeds over and above the mort- 
gage indebteduess, and the payinent of $64,800, should be paid to the grantors 
aforesaid ; it being agreed that the assets of this company were to be merely 
increased by the crédit of $64,800, and ail other sums received over and above 
that amount to be and to belong and to be repaid to such grantors. 

(5) The following also appears on this same record: "The président stated 
that there was a balance of principal unpaid to Uncle Charles P. Romadka 
amountlng, with principal and interest, to about $30,000 ; that in order to is- 
sue this new stock, the preferred and common stock, it is necessary that the 
présent stock held by Uncle Charlie be eanceled, and new stock issued to him. 
The président suggested that if Uncle Charlie was willing, to issue to hiru 
at least $100,000 common stock as collatéral security, and give to him the 
note signed by the sons and daughter of the late Anthony V. Romadka, said 
note to run three years, interest at per cent., payable semiannually, the note 
to be assumed by this company. Mr. 0. P. Romadka, who was présent, pre- 
ferred their note and indorsement. This matter was iuformally discussed, and, 
upon motion of llrs. Talmadge, duly secouded, it was unanlmously adopted 
and agreed that upon the exécution of the note for $30,000, due tlîree years 
after the date of such note, it to be dated either at this time or at such time 
as the board of directors shall détermine, the note to be executed by the said 
heirs and indorsed by this company by its président and secretary, Mr. C. P. 
Romadka eonsenting." 

In connection with the foregoing it appears that under date of February 
20, 1909, the A. V. Romadka heirs did exécute a deed, which was acknowledged 
February 23, 1909, conveyiug to the corporation the described individual prop- 
erty, which deed, being recorded, was returned to tlie office of the bankrupt 
corporation's attorney, where the meeting referred to was held, and was there 
received on tlie day of holding such meeting, to wit, March 17, 1909 ; that at or 
about the same time, possibly later, the note in question in tins matter, and 
which bears date on March 17, 1909, was executed. 

The référée disallowed the claim, and claimants seek review of his action. 
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John M. W. Pratt and Cary, Upham & Black, ail of Milwaukee, 
Wis., for claimants. 

Miller, Mack & Fairchild, of Milwaukee, Wis., and Richmond, Jack- 
man & Swansen, of Madison, Wis., for trustée. 

GEIGER, District Judge (after stating the facts as above). It is 
clear that for some time prior to March 17, 1909, the financial affairs 
of the bankrupt corporation were in a condition requiring urgent at- 
tention; in fact, it was deemed imperative that some measure be 
adopted to avert impending disaster. Disregarding, for the moment, 
their relation to each other, there wer^î certainly taken, to accomplish 
in some degree the desired object of rehabilitation, thèse two steps : 
(1) The increase of the capital stock of the corporation from $359,000' 
to $500,000, classified and to be issued, as stated ; (2) the transfer by 
the A. V. Romadka heirs to the corporation of the real estate owned 
by them individually. 

Thèse two steps should be considered in connection with the fact 
that Charles P. Romadka had in his possession as pledgee, to the 
knowledge of the corporation and of ail its shareholders, the entire 
capital stock, to secure payment of a debt of approximately $30,000, 
owing by the shareholders to him; that at the meeting of March 17, 
1909, although the shares of stock had not been transferred to him on 
the books of the corporation, his rights as pledgee were fully recog- 
nized by the shareholders and by the corporation as such, and it was 
conclusively assumed that the contemplated step to increase the capi- 
tal stock could not be taken without his assent ; that while the trans- 
fer of the real estate is not expressly shown to be the primary consid- 
ération for the guaranty of the note in question, both steps were in 
fact taken to accomplish a gênerai plan of refinancing, or rehabilitat- 
ing the corporation. 

It is urged on behalf of the trustée that the corporation's act in 
guaranteeing the note was beyond its legitimate corporate power ; that 
the obligation rested upon the individual A. V. Romadka heirs, and 
that the corporation could not, under the guise of furthering the cor- 
porate act of increasing its capital stock, in law bind itself to a pecun- 
iary obligation in considération of enabling it to increase its stock ; that, 
upon the testimony, the transfer of the A. V. Romadka real estate by 
the heirs was in no way connected with the exécution of the guaranty 
by the corporation, but, on the contrary, that had been agreed upon 
and consummated before the meeting of March 17, 1909, upon consid- 
ération of extinguishing the personal liability of the heirs to the cor- 
poration upon their respective overdrawn accounts. 

Respecting the first of thèse contentions, it may be true that steps to 
be taken by a corporation in accordance with the statute, for the in- 
crease of its stock, for efféctuating matters pertaining to corporate or- 
ganization, are not the transactions of corporate business. In other 
words, a corporation having a right, in obédience to certain statutes, to 
enlarge or change its organization, cannot be presumed to hâve the pow- 
er to do anything but to comply with the statute, as its terms prescribe, 
and that any bargaining to accomplish such results may justly be said 
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not to be the transaction of corporate business or the legitimate exer- 
cise of corporate powers. But the situation hère is to be judged in the 
light of everything that transpired, and every fact présent and acted 
upon by the corporation, not alone to enable it to increase its capital 
stock, but to enable it to better its iinancial condition, must be consid- 
ered. New, what was the situation as recognized by the corporation? 
It was this: The shareholders were possessed of real estate, which we 
must présume to be of some considérable value. They were indebted 
to the corporation on their personal accounts. They were also indebted 
to claimant's testate in the sum of $30,000, as security for which he 
held the entire capital stock. They desired to strengthen the company 
financially, first, by transferring their real estate — by which act they 
would necessarily disable claimant's testate from lookintr to them 
for satisfaction of bis debt out of such resources — secondly, they de- 
sired to increase the capital stock from $359,000 to $500,000, taking in 
exchange for their then holdings common stock to the amount of 
$400,000, and to issue pref erred stock for $100,000, the latter involving 
necessarily the réduction of the stock held by claimant's testate to a 
position of juniority in its rank as a capital liability; and they assumed 
this could not be donc without bis assent, and they necessarily assumed 
that if the plan were adopted, the stock would then be of greater value 
because of the increase in the corporate assets. 

With respect to the précise considération prompting the transfer 
of the real estate to the corporation, there is controversy in the tes- 
timony, but it is fairly inferable from the évidence given by the bank- 
rupt's then attorney, as well as by its former treasurer, that it was 
contemplated that, among other things, the différence between the 
$359,000 of stock theretofore outstanding and the $400,000 of common 
stock to be issued, namely, $41,000, should go to the old shareholders 
as a considération for such transfer, and as a part of the gênerai plan 
of reorganization. The records of the corporation are singularly défi- 
cient in pointing out the détails of the plan and the means of its ex- 
écution; but this conclusion finds strong support in the testimony re- 
ferred to, particularly such as is based upon recommendations made 
by an expert accountant, who pointed out that in this manner the 
apparent financial strength of the company would be increased, and a 
better showing could be made through the élimination of the personal 
accounts, which otherwise appeared to be a doubtful asset. 

It may be noted that, unless it be conceded that the old share- 
holders were to receive the balance of the $41,000 — the excess of 
common stock to be issued beyond the $359,000 then outstanding — no 
suggestion is made in the record respecting the disposition otherwise 
expected to be made of such $41,000. The corporation's attorney, in 
giving his testimony, supported it by a mémorandum showing the 
allotment to the five shareholders of their respective proportions of 
this $41,000. 

Now, whether, as matter of law, a pledgee could obstruct a plan 
such as was hère proposed need not be determined. It would seem, 
however, that, the corporation and ail its shareholders, having as- 
sumed and recognized the existence of such right on his part, and 



boedbn's condensep milk oo. V. hoklick's m. m. co. 949 

he having dealt with them in justifiable reliance upon the existence 
of such right, the corporation at least should not now be heard to say 
that the rcsult could hâve been accomplished without consulting him 
at ail. But whatever be right upon this phase of the case, the évi- 
dence is susceptible of no other fair inference, except that ail of the 
steps were taken for the consumnation of a plan of refinancing, or re- 
habilitating the business of the corporation ; and, af ter its accomplish- 
ment, no one ought to be heard to say that the act of one party par- 
ticipating therein was not taken into considération by the others in 
ordering his or their conduct respecting individual rights at that time ; 
and I therefore conclude that the heirs of A. V. Romadka made the 
transfer pursuant to negotiations which had been under way for a 
long time, that the resolution increasing the capital stock was like- 
wise passed, and such increase was accomplished as a consummation 
of what was under discussion for a long time, and that each of such 
steps was taken, not only upon the supposition, but in considération 
that the other would also be accomplished. Therefore the heirs made 
such transfer in contemplation of the issue of stock of a différent 
character than that which they then held, also in contemplation of the 
surrender by Charles P. Romadka of the larger portion of his col- 
latéral, and the réduction of that which he retained, to a lower rank 
as a capital liability. The act of the corporation in accepting the 
transfer of the Romadka heirs; of Charles P. Romadka in giving his 
assent thereto, making the surrender of his collatéral ; the agreement 
through a corporate meeting to assume a liability on the claim then 
held by him against the shareholders — not only concurred in point of 
time, but were considérations each for the other to enable the resuit 
indicated. Such corporate agreement, no matter in what form it was 
ultimately executed, was a valid and binding corporate act, based 
upon sufîicient considération. Although in form a guaranty, in effect 
the corporation really assumed the personal debt. Viewed in this 
light, the transaction does not differ frora the transfer of property 
by one to another, in considération of the payment, by the transférée, 
of the transferror's debt to a third person. 

The order of the référée is reversed, with instructions to allow the 
claim. 



BORDEN'S CONDENSED MILK CO. v. HORLICK'S MALTED MILK CO. 

et al. 

(District Court, E. D. Wisconsin. .Tuly 24, 1913.) 

Tbade-Maeks and Tbade-Names (I 67*) — Unfaib Compétition— What Con- 

STITUTBS. 

A controversy between the maiiufacturers of two articles, which con- 
cededly may properly be designated by the same name, as to which is 
the "original and only geuulne" article of that name, does not involve any 
property rights which may be determined by a court of equity and pro- 
tected by injunction. 

[Ed. Note. — For other cases, see Trade-MarUs and Trade-Names, Cent. 
Vig. § 78 ; Dec. Dig. § 67.*] 

♦For other casea see same topie & § nUmbek in Dec 4 Am. Digs. 1907 to date, & Rep'r Indexes 
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In Equity. Suit by the Borden's Condensed Milk Company against 
the Horlick's Malted Milk Company and otiiers. On final hearing. 
Decree for défendants. 

The bill charges unfair trade practices, and prays for an injunction. The 
complaihant is a New Jersey corporation, for many years engaged In t!ie 
manufacture of condensed, evaporated, and malted nillks. Its business has 
become large and profitable, being carried on through numcrous factorieis, in 
varions states, and its products, particularly malted milk, have.been widely 
marketed and sold. Such malted milk is a conibination, in concentrated, dry, 
pulvérulent form, of malted barley and malted wheat fleur. The process of 
production is detailed in the bill. 

The défendant Horlick's Malted Milk Company is a Wisconsin corporation, 
owned and controlled by the codefendants named, vvho are its officers and 
directors. Such parties will be referred to as the défendant. The corpora- 
tion was originally knowu as Horlick's Food Company, and from about the 
year 1883 built up a large and profitable business in the manufacture of 
malted milk under a patent granted to the défendant William Horlick, which 
expired on June 5, 1900, by limitation. 

The Elgin Milkine Company, a corporation, after the expiration of the pat- 
ent referred to, commenced the manufacture of malted milk, having there- 
tofore respected, during its lifetime, the patent referred to. The défendant 
Horlick's Malted Milk Company had designated Its produet under such patent 
as "malted milk." In or about the year 1902 it commenced a suit against 
the Blgin Milkine Company, seeking to restrain it from using the ternï 
"malted milk" as a désignation of its produet Such suit was determined in 
favor of the défendant by a judgment of the United States Circuit Court of 
Appeals for the Seventh Circuit (120 Fed. 264, 56 C. C. A. 544), the court 
holding that, as the défendant Horlick's Malted Milk Company had attached 
the name "malted milk" to a patented produet, such name, upon expiration 
thereof, passed with the patent to the publie. The complainant has succeeded 
to the business and trade rights of said Blgin Milkine Company. 

The complainant's case is thus f urther stated by counsel : "That at numer- 
ous places throughout the L'nited States the défendant has widely and per- 
sistently advertised that it is the manufacturer of the original and only 
genuine malted milk, and has harassed the trade of the complainant by count- 
less advertisements, statements by its salesmen and traveling agents, and by 
constantly alleging before the public, in médical journals, In circulars, in 
letters, and In newspaper and magazine advertisements, in signs placed iu 
drug stores and in other public places of trade, upon blotters and leafiels, 
cards, and ail manner of publications that the défendant was the producer of 
'the original and only genuine malted milk.' That the défendant has ab- 
stracted or taken away the jars and ornamental réceptacles labeled with 
the name of the complainant, which had been furnished and loaned by the 
complainant to its customers for use In dlspenslng or selling malted milk of 
complainant's production." 

The défendant, in substance, admits the allégations of the bill respecting 
its claim of the origin of its manufacture of malted milk in the discovery of 
the process by the défendant William Horlick, also the origin and use of the 
term "malted milk," and admits the allégations respecting the claims that 
it has made, and makes, of its status as a manufacturer or producer of the 
original and only genuine malted milk. 

The proofs of complainant were directed to establishing the history of 
manufacture of malted milk by it and its predecessor, the Elgin Milkine Com- 
pany, and it claims that the process of malting milk was originally discovered 
by Von Liebig, a German ehemist, and that the same produet was used by 
Countess Von Ebersberg. It also iutroduced the testimony taken in the case 
of the herein défendant against the Blgin Milkine Company, above referred 
to, for the purpose of establishing that the défendant William Horlick iu 
that case claimed that he was not the inventer of the produet described antï 
claimed in hls patent ; also proof that, in the High Court of Justice, Chancery 
Division, in England, in a suit prosocuted against said défendant William 
Horlick, the latter's Bnglish patent, substantially the same as the American 
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patent, had beeii ammlled, beoâuse knowledge of tlie manufacture of malted 
milk, as therein descrlbed, w&s obtained from the complainant in that case. 
There is considérable testimony descrlbing the proeess of manufacture, and 
the cbemical changes incident, or claimed to be incident. In the processes used 
in the manufacture of the products by the parties respectively. It Is abun- 
dantly shown that the défendant has, as alleged in the blll, extenslvely adver- 
tised that it was the producer of "the original and only genuine malted milk." 
The défendant has also shown that in the trade the complainant has likewise 
claimed to produce the only genuine malted milk. Tiie compétition betweeu 
the parties appears to hâve been keeu, each maklng libéral claims respecting 
the nierits of its own product, and each seems to huve been active in caution- 
ing the public to beware of imitations, etc. 

Flanders, Bottum, Fawsett & Bottum, of Milwaukee, Wis., for com- 
plainant. 

lyines, Spooner, Ellis & Quarles and Miller, Mack & Fairchild, ail of 
Milwaukee, Wis., for défendants. 

GEIGER, District Judge (after stating the facts as above). The 
case présents this situation : The parties hâve gone quite exhaustively 
into the history and method of manufacturing malted milk. It is con- 
ceded by each that the other manufactures and sells, rightfully, what 
is and may be designated as "malted milk." The controversy tendered 
by the complainant's bill and proofs is stated to be "whether the de- 
fendant, Horlick's Malted Milk Company, could claim to be the pro- 
ducer of the original and only genuine malted milk." This, it is fur- 
ther said, "forms the gravamen of complainant's bill of complaint, and 
the basis for the allégation and claim that the défendant has been 
guilty of unf air compétition in so advertising, claiming, asserting, and 
giving out." 

The question is therefore directly presented whether the claim of 
priority of original manufacture, and the extravagant and untruthful 
claim of a manufacturer or dealer that his goods are the original and 
only genuine, can be judicially determined to be tortious, constituting 
an invasion of the business and trade rights of another, to be restrain- 
ed by injunction. It is urged that, when the défendant asserts to the 
trade that its product is the original and only genuine product, the 
necessary implication is that ail others, including the complainant, are 
making an imitation, therefore a spurious and deleterious article. It 
is claimed in the case that the complainant's manufacture is according 
to a formula well known prior to the alleged discovery made by the 
défendant William Horlick, whereas the défendant seeksto establish 
that its formula is différent, and différent chemical processes are used, 
and that différent chemical changes resuit. But each concèdes that the 
other's product is malted milk. 

Now, if each party is entitled to make and does make malted milk, 
is the claim by one that its product is the original, the only genuine,, 
malted milk, an invasion of the property rights of the other, because 
of the possible implied charge therein that the latter's is not original or 
genuine, when the method or formula for manufacture is not protected 
as a patent right, when any one has the right to pursue any formula 
of manufacture according to which the product may in fact be made? 
If A. discovers a formula for making a new product, the product. 
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when so made, may in a certain sensé be said to bethe "original" or 
the "only genuine." But, if later, by another formula, the same, or 
possibly a similar, product, which, as hère, may rightfully be called by 
the saine name, may be manufactured, it does not follow that the lat- 
ter manufacturer, in advertising bis product to be the "original," the 
"genuine," is invading the former's property rights. He may l)e mak- 
ing exaggerated and false claims, he may be- ascribing to himself and 
bis products virtues which neither possesses, but he bas not taken any- 
thing from bis rival, any more than one competitor may take f rom an- 
other in an appeal to the public. He bas made no representatioïi 
whereby his goods are taken as and for the goods of bis rival, nor 
wbereby the public is induced to believe that his goods possess cjual- 
ities whose bestowal upon the goods rests with the rival, as a peculiar 
property right. 

It is true, in a sensé, that one who proclaims his product to be the 
"genuine," who cautions against "imitations," may injure his rivais. 
He may, in tbis way, impliedly slander and impute spuriousness. But, 
conceding such asseverations to be demonstrably false, what right bas 
been invaded, other than the broad right which one may possess that 
another tell the truth, or that he shall not falsify? Im the présent 
case, complainant bas the undoubted right to manufacture, according 
to a formula said to bave been discovered by Liebig, what it maintains 
may rightfully be called "malted milk." Its right is not claimed to 
be exclusive, nor is it claimed that its product bas been marketed or 
recognized by the public as possessing qualities attributable tbereto 
because of the use of such formula; nor does it appear that it bas 
made any appropriation of any right from whose invasion tlie défend- 
ants should, because of their conduct, be restrained. In endeavoring 
to define the scope of the principles of unfair compétition, a récent 
writer says : 

"If another définition of unfair business compétition may be attempteci, 
it may "be said to be the use in l)usiness compétition of riglits, property, or 
powers, whicli may or may not ordinarily be susceptible of exclusive appro- 
priation by one Indivldual, in such a way as to injure another by misiepre- 
sentation, deceit, dishouesty, or fraud, and usually wlth intent so to do. Un- 
fair compétition, in the sensé in which it is most often used, is a question of 
représentation — representing one person'a goods to be those of another, and 
•similar false représentations. In England the tenu 'passiug olï' Is practically 
confined to this sort of unlair compétition. The latter term is not used liere. 
It is held in France that unfair compétition may arise witiiout confusion 
between merchandlse or business eonceriis, as where a merchant attributes to 
himself qualities, title, or rewards which he uever actually obtained for him- 
self. This is the meaning of the terni whieh is recognized hère, now and 
then, by the publie press, but not by courts." Bims, Unfair Business Compéti- 
tion, '2'J. 

As indicated, there is nothing to show that complainant had any 
peculiar right, power, or property in respect of the manufacture of 
malted milk, which was either susceptible of being, or had in fact been, 
exclusively appropriated by it in such manufacture ; and the case nar- 
rows down to this: Can it prevent the défendants from claiming for 
or ascribing to themselves or their product "qualities, titles, or re- 
wards" which they may not actually possess or be entitled to.'' Take 
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an analogous case : Rival shopkeepers are engaged in selling a f abric 
which may be oî foreign or domestic manufacture. The foreign fab- 
rie is concededly of better quality, and consequently in greater favor. 
One dealer sells only the foreign, the other only the domestic, fabric. 
Suppose the latter advertises or proclaims the article sold by him to 
be of foreign manufacture, and that his establishment is the oïdy one 
so dealing in such fabric of "genuine foreign" manufacture ; has he 
invaded or taken from his rival s property rights? It vvould seem not. 
His act consists in an attempt to deceive the public, and, while his rival 
may be injured, he is not deprived of any personal légal right. Both 
are in the compétitive fîeld, and, while each may guard his own rights 
against invasion by the other, neither can, by injunction, exercise a 
censorship or guardianship over the commercial morals of the other 
in respect of appeals to the public, which are not based upon a depriva- 
tion of something legally belonging to the one claiming injury. 

That the doctrine of unfair trade, or unfair compétition, has not 
been thus extended, is well illustrated by the case of American VVash- 
board Co. v. Saginaw Manufacturing Co., 103 Fed. 281, 43 C. C. A. 
233, 50 L. R. A. 609, where complainant, a manufacturer of aluminum 
faced washboards upon which the word "aluminum" was used, com- 
plained of the defendant's manufacture of washboards upon whose 
face the same word appeared, though the product was not in fact 
made of such métal, claiming that the public was thereby deceived in- 
to buying it as a genuine aluminum washboard. The court, in af- 
firming a dismissal of the bill, because demurrable, said : 

"It is doubtless morally wrong and Iraproper to impose upon the public by 
the sale of spurious goods ; but tliis does not give rise to a private right of 
action, unless the properiy rights of the plaintiff are thereby invaded. There 
are many wrongs whieii can only be riglited through public prosecution, and 
for wliich the Législature, and not the courts, must provide a remedy. Courts 
of equity, in granting relief by in.1uiiction, are concerned with the property 
rights of complainant. • * * ïake the métal which is the subject-niatter 
of the controversy in this case. Many articles are now being put upon the 
market under the uame of aluminum, because of the attractive qualities of 
that métal, which are not made of pure aluminum, yet they answer the pur- 
pose for which they are made and are useful. Can it be that the courts bave 
the power to suppress such trade at the instance of others starting in the 
same business who use only pure aluminum? There is a widespread suspicion 
that many articles sold as being maniifactured of wool are not entirely made 
of that material. Can it be that a dealer who should make such articles only 
of pure wool could invoke the équitable jurisdiction of the courts to sup- 
press the trade and business of ail persons whose goods may deceive the 
public? Tv'e flnd no such authority in the books, and are clear in the opinion 
that, if the doctrine is to be thus extended, and ail persons compelled to deal 
solely in goods which are exactly what they are represented to be, the remedy 
must come from the Législature, and not from the courts." 

So, too, in the récent case of Borden Ice Cream Co. v. Borden's Con- 
densed Milk Co. (C. C. A.) 201 Fed. 510 (7th Circuit), complainant 
sought to restrain the défendant from the use of the word "Borden" 
in the corporate name of the défendant, claiming that by such use the 
défendant purposed trading upon the réputation of complainant's 
goods and products, and deceiving the public into the belief that its 
product is of the complainant's manufacture. It appeared, however. 



954 206 FEDERAL UEPOETER 

that complainant had not entered the compétitive field in the man- 
ufacture of commercial ice cream, and that therefore none of its rights 
were invaded. The word "Borden," not being susceptible of exckisive 
appropriation, had not in fact been appropriated by'the complainant, 
so as to give it a secondary signification attached to any of its products 
similar to those purposed to be manufactured by the défendant. The 
Circuit Court of Appeals said : 

"The question to be determined in every case of uiifair compétition is 
whether or not, as matter of fact, the name used liy the défendant had corne 
previously to Indlcate and designate tlie couiplainant's goods; or, to pnt il 
in another way, whether the défendant, as a matter of fact, is, Ijy his con- 
duet, passing o£E his goods as tlie complainant' s goods, or liis business as 
the complainant's business. It has been said that the universal test question 
fn cases of this class Is whether the public is lilcely to be deceived as to the 
maker or seller of the goods. This, in our opinion, is not the fuudamentat 
question. The déception of the public naturally tends to injure the proprietor 
of a business, by diverting his customers and depriving hini of sales wliich 
otherwise he might hâve mado. This, rather tlian the protection of the pub- 
lie against imposition, is the sonnd and true basis for the private remedy. 
That the public is deceived niay lie évidence of the fact that the origmsil 
proprietor's rights are being invaded. If, however, the rights of the original* 
proprietor are in no wise interfered with, the déception of the public Is no 
concern of a court of chancery. Doubtless it is niorally wrong for a person 
to proclaim, or even iiitiraate, that his goods are manufactured by some other 
and well-knovk'n concern; but this does not give rise to a private right of 
action, unless the property rights of that concern are interfered with. The 
use by the new company of the nanie 'Borden' may hâve been with fraudulent 
intent ; and, even assuming that it was, the trial court had no right to in- 
terfère, unless the property rights of the old company were jeopardized, 
Xothinff else being shoKii, a court of equity cannot punish an unorthodox or im- 
moral, or even dishoriest, trader; it cannot enforce as suvh the police powcr 
0/ the ntatc." 

The facts in the présent case seem to be incapable of treatment un- 
(1er any différent or more extended principle. Indeed, in view of 
the concession that each of the parties to this cause is making what 
may rightfully be termed malted milk, the whole controversy narrows 
down to the question whether complainant is entitled to hâve an adju- 
dication that défendant is not the original manufacturer, nor the mak- 
er of the only genuine, but that the complainant likewise makes a gen- 
uine malted milk; that it can be and is made under the one as welf 
as under the other method or formula. The real effect of the adjudi- 
cation would be négative; that défendant is making claims respecting 
its product which are not true. In other words, tlie complainant 
claims that its manufacture is under a formula discovered and in use 
prior to the date of discovery by défendant of its formula; that 
its product is therefore both original and genuine malted milk. The 
défendant^ asserting that its manufacture is according to a formula 
discovered and in use as disclosed in the proof, claims that its product 
is the original and only genuine malted milk. I am satisfied that the 
controversy which has thus arisen between the parties invoives no 
property rights to be protected by injunction, and, for any détermina- 
tion of such controversy, parties must look to the public. 

Thére is some proof that défendant has, by means of circular let- 
ters addressed to druggists and dealers, made not only a claim that its 
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own product is the original and only genuine, but the direct charge 
that the product marketed by complainant was not genuine, but imita- 
tion. There are in the record tvvo letters of this character, but no fur- 
ther proof respecting the extent to which this practice was carried on. 
This phase of the case has not been pressed, either in the proof or 
upon the argument, and is therefore not considered of sufficient im- 
portance to détermine the question whether by reason of such acts the 
complainant is entitled to injunctive relief, or whether it must be re- 
ferred to its remedy at law for damages as for the publication of libel. 
The conclusion is that the bill should be dismissed for want of 
equity. 



SEATTLE ELECTRIC CO. v. CITY OF SEATTLE et al. 

(District Court, W. D. Wasliington, N. D. August 15, 191.3.) 

No. 2,046. 

1. C.^RRIEES (§ 2*) — Législative Oontrol — Effect of Législative Act. 

The Public Service Commission Law (Laws Wasti. 1911, c. 117), whicli 
fixpressly applies to street railroads and gives to the coDimission power 
to reguluate rates, rules, and régulations of carriers subject to the act, 
deprives the city of Seattle of authorlty to pass an ordinance requiring 
.Street railroads to sell upon their cars commutation tickets. 

[Ed. Note. — For other cases, see Carriers, Cent. Dlg. §§ 4, 5 ; Dec. Dig. 
§ 2.*] 

2. Municipal Cobpobations (§ 732*) — Torts — Exercise of Govebnmental 

PowEBs— Enactmext of Ordinance. 

The adoption by the city of such an ordinance in excess of its powers 
was an exercise of a governmental power, not a private franchise, and 
the city is not liable for damages thereby oecasioned. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1546; Dec. Dlg. § 732.*] 

In Equity. Suit for injunction by the Seattle Electric Company 
against the City of Seattle and others. Injunction granted. 

James B. Howe and Hugh A. Tait, both of Seattle, Wash., for 
plaintiiï. 

James E. Bradford and Ralph S. Pierce, both of Seattle, Wash., 
for défendants, 

RUDKIN, District Judge. The présent bill was filed to enjoin the 
city of Seattle and certain of its ofiicers from enforcing an ordinance 
of the city, entitled "An ordinance requiring the sale of street car tick- 
ets on street cars in the city of Seattle, limiting the price to be paid 
therefor, and providing penalties for violation," which became opera- 
tive on the 30th day of October, 1911. 

On the 31st day of March, 1900, the city, by ordinance, granted to 
the assignors of the plaintiff a franchise to construct and operate a 
street railway over certain designated streets in the city for the term 
ending at midnight on the 31st day of December, 1934. The ordinance 

•For other cases see same topic & î number in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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granting the franchise contained the following provisions material to 
our présent inquiry : 

The grantees, their succi'ssors find asslgns, inay establish and take a pns- 
sengeT toll or fare whlch sliall not exceed tlie suin of flve cents for a single 
continuons ride one way over any line or Unes owned or controlled by the 
grantees, their successors or assigns, between points situated wlthln tlie eity 
limits or points on eitlier of the extensions nientioned in section 13 hereof 
(when constructed or acquired), although a transfer or transfers shall be 
necessary ; but no sncli transfer shall be good except upon the first Connecting 
car at the point of transfer. 

The grantees, tlieir successors and assigns, shall keep ou sale for one dol- 
lar each, at their main otJice and power stations within the city, commuta- 
tion tickets entitling the pnrchaser to tvventy-five rides. Such tieiccts shall 
not be transférable nor entitle the owner to a transfer, and the company may 
make such reasonable régulations in regard to the issue and use of the same 
as to enforce thèse provisions. 

Numerous other franchises granted to the plaintiff hy the city con- 
tained similar provisions. The ordinance of October 30, 1911, pro- 
vides in its first section : 

That ail persons. conipanies or corporations owning, eontrolling or operat- 
ing Street cars in the city of Seattle be and thcy are hereliy required to place 
on sale in each and every street car owned and operated by theru within the 
city of Seattle street car tickets at a price not exceeding twenty-flve (25) for 
one dollar or six (C) for twenty-five cents. 

Section 2 provides a penalty for the violation of the preceding sec- 
tion, and section 4 provides when the ordinance shall take efifect. it is 
the contention of the plaintifï that the latter ordinance impairs the 
obligation of the contract embodied in the earlier ordinance, in viola- 
tion of section 10 of article 1 of the Constitution of the United States, 
and deprives it of its property without due process of law, and dénies 
to it the equal protection of the laws, in violation of the fourteenth 
amendment to the Constitution of the United States. 

[1| In view of the conclusion I hâve reached as to the validity of 
the ordinance of October 30, 1911, upon other grounds, I deem it un- 
necessary to consider or détermine vvhether the earlier ordinance con- 
stituted a contract between the city and the street railway company 
within the meaning of the Constitution, or whether the later ordinance 
impairs the obligation of that contract, if one existed. I see no escape 
from the conclusion that the act of the Législature of this state, ap- 
proved March 18, 1911, commonly known as the "Public Service Com- 
mission Law" (Laws of 1911, c. 117), took away and superseded the 
power of municipalities to enact ordinances such as the one hère in 
question. The act referred to is most comprehensive in its terms and 
extends the power of the Public Service Commission to nearly ail the 
public utilities in the state. 

Thus section 8 defines the terms ".street railroad," "street railroad 
company," "common carrier," and "public service companies," and the 
terms "common carrier" and "public service companies," as there de- 
fined, include street railroads and street railroad companies. Section 9 
provides that ail charges made for any service rendered or to be ren- 
dered in the transportation of persons or property by any common 
carrier shall be just, fair, reasonable, and sufïicient; that every com- 
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mon carrier shall construct, furnish, maintain, and provide safe, adé- 
quate, and sufficient service facilities, trackage, sidings, railroad con- 
nections, industrial and commercial spurs, or equipment to enable it to 
promptly, expeditiously, safely, and properly receive, transport, and 
deliver ail persons or property offered to or received by it for trans- 
portation, and to promote the safety, health, comfort, and convenience 
of its patrons, employés, and the public, and that ail rules and régula- 
tions issued by any common carrier affecting or pertaining to the trans- 
portation of persons or property shall be just and reasonable. Section 
14 provides that every common carrier shall file vvith the commission, 
and shall print and keep open to public inspection, schedules showins- 
the rates, fares, charges, and classification for the transportation of 
persons and property within the state between each point upon its 
route and ail other points thereon. Section 15 provides that, unless 
the commission otherwise orders, no change shall be made in any class- 
ification, rate, fare, charge, rule, or régulation which shall hâve been 
filed and published by a common carrier in compliance with the pre- 
ceding section except after 30 days' notice to the commission and to 
the public : Provided, the commission for good cause shovvn may by 
order allow changes in rates without requiring such notice. Section 18 
provides that no common carrier shall charge, demand, collect, or re- 
ceive a greater or less or différent compensation for transportation of 
persons or property, or for any service in connection therewith, than 
the rates, fares, and charges applicable to such transportation as spec- 
ified in its schedule filed and in effect at the time. Section 23 provides 
that no Street railroad company shall charge, demand, or collect more 
than five cents for one continuons ride within the corporate limits of 
any city or town, and shall furnish transfers entitling passengers to 
one continuons trip over and upon portions of its lines within the same 
city or town not reached by the originating car. Section 53 provides 
that whenever the commission shall find, after a hearing had, upon its 
own motion or upon complaint, that the rates, fares, or charges de- 
manded, exacted, charged, or collected by any common carrier for the 
transportation of persons or property within the state or in connection 
therewith, or that the régulations or practices of such common carrier 
afi^ecting such rates are un just, unreasonable, unjustly discriminatory, 
or unduly preferential, or in any wise in violation of the provisions of 
law, or that such rates, fares, or charges are insufficient to yield a 
reasonable compensation for the services rendered, the commission 
shall détermine the just, reasonable, or sufficient rates, fares, or charg- 
es, régulations, or practices to be thereafter observed and enforced, 
and shall fix the same by order as hereinafter provided. Section 64 
provides that the commission may, on its own motion or upon com- 
plaint, order repairs or changes in equipment. Section 65 provides for 
the investigation of equipment and appliances by the commission. Sec- 
tion 66 déclares that every street car shall be equipped with proper and 
efficient brakes, steps, grabirons, or handrails, fenders or aprons, or 
pilots, and with such other appliances, apparatus, and machinery neces- 
sary for the safe opération of such street car, as the commission may 
prescribe. Section 67 provides for the inspection of safety appliances 
on street cars. Section 69 provides that ail street railroads operating 
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in this State shall cause their trains and cars to corne to a full stop at a 
distance not greater than 500 f eet before crossing the tracks of an- 
other railroad at grades, except at crossings where there are established 
signal towers and signalmen, interlocking plants, or gâtes. Section 80 
provides that complaint may be made by the commission of its own 
motion, or by any person or corporation, Chamber of Commerce, 
Board of Trade, or any commercial, mercantile, agricultural, or man- 
ufacturing society, or any body politic or municipal corporation, by 
pétition or complaint in writing, setting forth any act or thing done 
•or omitted to be done by any public service corporation in violation, 
or claimed to be in violation, of law, or of any order or rule of the 
commission. Section 92 provides for the valuation of street railway 
property and the ascertainment of its probable earning capacity. Sec- 
tion 94 provides that every public service company and ail officers, 
agents, and employés of any public service company shall obey and 
comply with every order, rule, direction, or requireinent made by the 
commission under the authority of the act so long as the same shall 
remain in force, and provides a penalty for violation thereof . Section 
99 provides that ail orders and rules of the commission shall be con- 
•clusive, unless set aside or annulled in a review as in the act provided. 
Section 101 provides that it shall be the duty of the commission to en- 
force the provisions of the act, and ail other acts of the state, affecting 
public service companies, the enforcement of which is not speciûcally 
vested in some other officer or tribunal. 

Thèse several provisions and others that might be cited are in my 
opinion utterly inconsistent with the existence in one of the municipali- 
ties of the state of the power to enact an ordinance such as the one in 
<luestion. In discussing the eiïect of a similar act on municipal char- 
ter provisions in California-Oregon Power Co. v. City of Grants Pass 
(D. C.) 203 Fed. 173, Judge Bean said: 

"It thus appears that the purpose of the Législature in adopting the law 
and the ijeople In approving it was to provide a uniform System throughout 
the state for the control and régulation of public niatters, and flxing the rates 
to be chargea by theni, and to create a tribunal for that purpose. By that 
act the power to flx the rates to be charged by public service corporations 
conferred on the différent cities of the state by their charters is translerred 
to the Railroad Coniiulsslon, and such charter provisions are therefore 
auiended or superseded as far as they are in couflict or inconsistent with the 
powers so conferred. * * * Wlieu a public utility bas flled its schedule of 
rates, as required by law, such schedule fixes the only rates wliich it may 
lavvfnlly charge or collect until they are changed in the mamier provided by 
law. If it does charge or receive any greater or less compensation, it is liable 
under the public utility law to a forfeiture for each offense, and its agent or 
otiicer offending to a fine. It follows, therefore, that after such schedule bas 
been filed the power of a municipal corporation to change or modify the rates 
therein stated no longer exists, hecause it is Inconsistent with the provisions 
■of the Utility Act and the obligations and liabllities of public service corpora- 
tions thereunder. If the rates stated in the schedule flled by the plaintifC 
company are unreasonable or unjust, the clty has a remedy by the proper 
proceedlngs before the commission ; but it cannot prescribe other rates by 
ordinance and punish the plaintiff or its officers for a failure to observe 
them." 

If the plaintiff in this case obeys the ordinance in question, it vio- 
lâtes tlie law of the state, because the charges made are less than those 
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fixed by the schedule on file; and if it obeys the law of the state, it 
violâtes the city ordinance. Such a conflict of authority is not to be 
tolerated. For thèse reasons I am satisfied that the act of the munici- 
pality in enacting the ordinance in question was ultra vires, and that 
the ordinance itself is null and void. The injunction must therefore 
issue as prayed. 

[Z] The plaintifif further contends that it bas been damaged in the 
sum of $5,000 per month since the commencement of this suit by 
reason of the fact that it has been compelled to sell commutation tick- 
ets at the reduced rates fixed by the ordinance, and it claims damages 
on that basis. Waiving the question whether thèse damages bave 
been proved by compétent évidence, I am clearly of opinion that they 
are not recoverable, either at law or in equity. Municipal corporations 
are created by the state for political objects, and are invested with 
certain governmental powers, to be exercised for local purposes and 
for the public good. As said by Judge Dillon : 

"They possess, according to many courts, a double character— the one gov- 
ernmental, législative or public; the other. In a sensé, proprietary or private. 
The distinction between them, though sometimes difficiilt to trace, is highly 
important, and is frequently referred to, partleularly in the cases relatliig ta 
the implied or common-law liability of municipal corporations for the nég- 
ligence of thelr servants, agents, or ofBcers in the exécution of corporate du- 
ties and powers. On this distinction, indeed, rests the doctrine of such im- 
plied liability. In its governmental or public character, the corporation Is 
made by the state one of its instruments, or the local depositary of certain 
limited and prescribed political powers, to be exercised for the public good ou 
behalf of the state, and for itself." Dillon on Mun. Cor. 39. 

And for acts done by them in their public or governmental capaci- 
ty, and in discharge of the duties imposed upon them for the public 
good, they partake of the state's immunity from suit and incur no lia- 
bility to persons who may be affected or injured by their acts. In 
Fowle v. Alexandria, 3 Pet. 398, 409, 7 L. Ed. 719, Chief Justice 
Marshall said : 

"Is a municipal corporation, establlshed for the gênerai purposes of gov- 
ernment, with limited législative powers, liable for losses conséquent on It.s 
liaving mlsconstrued the extent of its powers, in granting a license which It 
had not authority to grant, without taking that security for the conduct of 
the person obtaining the license, which its own ordinances had been supposed' 
to require, and which might protect those who transacted business with the 
person acting under the license? We flnd no case in which this prlnciple has 
been affirmed. That corporations are bound by their contracts is admltted : 
that moneyed corporations, or those carrying on business for themselves, an? 
liable for torts, is well settled ; but that a législative corporation, establlshed 
as a part pf the government of the country, is liable for losses sustained by 
a nonfeasance, by an omission of the corporate body to observe a law of its 
own, in which no penalty is provlded, is a prlnciple for which we can iind 
no précèdent. We are not prepared to make one in this case." 

In Trescott v. City of Waterloo (C. C.) 26 Fed. 592, the court said :. 

•'Again, the action of the city in adopting the ordinance in question was, 
upon its part, a législative act, and the exercise of a right of sovereignty pri - 
marily belonging to the state, but by the state delegated to the dty. For er- 
rors of judgment in the exercise of such powers the cities are not liable in- 
their corporate capacity." 
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In Commissioners v. Duckett, 20 Md. 476, 83 Am. Dec. 557, the 
court said: 

"With regard to the liability of a public municipal corporation for the acts 
of Its offleers, the distinction Is between an exercise of those législative powers 
which It holds for public purposes, and as part of the governnient of tlie 
country, atid those private franchises which belong to It as a création of the 
law. Within the sphère of the former it enjoys the exemption of the govern- 
meni from responsibilities for its own acts and for the acts of those who are 
independent corporate officers, deriving their rights and duties from the 
sovereign power." 

See also, Trammell v. Town of Russellville, 34 Ark. 105, 36 Am. 
Rep. 1 ; 28 Cyc. 1262. 

The distinction between governmental powers and mère private 
franchises has often been recognized by the courts of this state, and 
the nonliability of municipalities for acts committed in the exeixise of 
the former has been asserted in the most positive terms. Lawson v, 
Seattle, 6 Wash. 184, 33 Pac. 347 ; Simpson v. Whatcom, 33 Wash. 
392, 74 Pac. 577, 63 L. R. A. 815, 99 Am. St. Rep. 951; Lynch v. 
North Yakima, 37 Wash. 657, 80 Pac. 79, 12 L. R. A. (N. S.) 261 ; 
Cunningham v. Seattle, 40 Wash. 59, 82 Pac. 143, 4 L. R. A. (N. S.) 
629; s. c, 42 Wash. 134, 84 Pac. 641, 4 L- R. A. (N. S.) 629, 7 Ann. 
Cas. 805. If a municipality ever acts in a purely governmental ca- 
pacity, it would seem to so act in the passage of an ordinance of this 
kind in relation to a subject in which the gênerai public is alone con- 
cerned, and in which it has no private or proprietary interest. 

For the foregoing reasons, the claim for damages is disallowed, and 
a permanent injonction will be granted according to the prayer of the 
complaint, with costs to the plaintifif. Let a decree be entered accord- 
ingly. I hâve delayed a décision in this case for some time, in the 
hope that the Suprême Court of the state might détermine the efifect 
of the Public Service Commission Law on pre-existing législation aad 
charter provisions in a case now pending before it, but in justice to 
the litigants before the court I do not feel warranted in withholding my 
décision longer. Either party may, however, file a pétition for a re- 
hearing within 30 days after final decree, if so advised, in order to re- 
tain jurisdiction in this court until the Suprême Court reaches a dé- 
cision. Sueh pétition will not stay or supersede the injunction now 
granted. 



In re STLVERMAN. 

(District Court, N. D. New York. August 14, 1913.) 

1. Bankrttptct (§ 303*) — Compellino Deliveby of Pbopebtt — SurriciENCT 
or Evidence. 

Evidence, on an applicatiou by a trustée in bankwiptcy to compel the 
bankrupt to turn over to hlm property clalnied to be withheld, held. suffl- 
elent to support a flnding by the référée that the bankrupt had in bis 
possession, or subject to his eontrol, merchandise or the proceeds thereof, 
which he had concealed from the trustée. 

[Ed. Note. — For other caaea, see Bankcaptey, Cent Dlg. ii 458^G2; 
Dec. Dlg. § 303.*] 
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2. Bankeuptcy (§ 228*)— Eeview bt Judge or Peoceedings Befoee Eefebee. 

On an application by a trustée in bankruptcy for an order requiring 
the bankrupt to turn over to him property claimed to be concealed, the 
credibility of witnesses was for tlie référée, and tbe judge on review 
would not reverse unless there was a clear case o£ errer as to the facts 
or on questions of lavv. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. § 387; Dec. 
Dig. § 228.*] 
S. Bankbuptct (§ 303*) — Compelling Delivebt of Peopbbty — Sufficiency 
OF Evidence. 

While, before a bankrupt can be ordered to deliver to the trustée prop- 
erty claimed to be concealed by him, the évidence must clearly and satis- 
factorily shovif that he has the property or its proceeds and is able to 
comply with the order, the trustée Is not required to prove by eyevrlt- 
nesses that the bankrupt has the goods in his possession or the proceeds 
in the bank or in his pocket. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. § 303.*] 
4. Bankeuptcy (§ 303*) — Compelling Deliveky of Pbopeety — Sufficiency 
OF Evidence. 

Where, on an application by a trustée in bankruptcy to compel the 
bankrupt to deliver to him property claimed to be concealed or its pro- 
ceeds, the évidence showed the récent possession by the bankrupt of 
thousands of dollars worth of property and but comparatively small sales, 
no money or proceeds of sales, but a small amount of property on hand, 
no uncollected accounts, no loss or destruction of goods, that the bank- 
rupt had shipped goods as baggage which he had not accounted for, and 
that he had niade no payments vt^hich could account for the disappear- 
ance of the proceeds if the goods were sold, it supported a flnding that 
he had either the goods or their proceeds in concealment. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dig. §§ 458-462; 
Dec. Dig. § 303.*] 

In the matter of Barney Silverman, bankrupt. Review of order of 
référée directing the bankrupt to turn over to his trustée goods, v/ares, 
and merchandise of the value of $2,100, or in case he has secretly dis- 
posjd thereof, then the proceeds to that amount. Order affirmed. 

McGowan & Stolz, of Syracuse, N. Y., for trustée. 
Claude E. Guile, of Fulton, N. Y., for bankrupt. 

RAY, District Judge. [1] The référée has found, and the évidence 
amply sustains the finding: That the bankrupt, engaged in the mer- 
cantile business at Fulton, N. Y., and that before that he had been 
engaged in similar business at Watertown, N. Y., and that when there 
he went through involuntary bankruptcy. That he closed his store at 
Fulton December 15, 1911, and the next day filed his voluntary péti- 
tion in bankruptcy. He took with him from Watertown to Fulton 
October 1, 1909, goods which cost $3,000 or more but which he says 
were worth some $1,600. He then owed no debts except his brother 
Isaac Silverman the sùm of $250. In May, 1910, the bankrupt made 
représentations in writitig, for the purposes of obtaining crédit, that 
his fixtures and stock of goods on hand were worth $5,000, and that 
he owed $1,357 and was worth $3,643. July 1, 1911, he claims to hâve 
had a stock of goods worth $1,500. From July 1, 1911, to December 
15, 1911, he purchased goods to the amount of $4,956.49; total $6,- 

•For other cases sec same toplc à § nitmbek In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
206 F.— 61 
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456.49. At the time he closed his store in December, he had cash 
$23.75, $200 in value of the goods purchased after July 1, 1911, and 
$1,101.94 in value of old goods; total $1,325.69. In short, from July 
1, 1911, to December 15, 1911, 5% months, lie reduced his stock, tliat 
which he had July Ist, and that purchased during the time mentioned, 
$5,130.80. He was then, December 15, 1911, owing on his own show- 
ing about $5,251, a loss in about 19 months of some $7,409, or about 
that. He does not explain this loss, but does claim sales were slow, 
etc. But he obtained the property on crédit and disposed of it some- 
where. He was running his business during this time and he says 
depositing the proceeds of sales less living and regular expenses in the 
Citizens' National Bank at Fulton. 

He sold at retail in no case below cost, and ail his payments were 
represented by bills and vouchers except such expenses and he paid 
eut no cash except for expenses. His rent for store and house were 
$50 per month, or some $275 for the 51/^ months, which with operating 
expenses he paid by checks on his deposits. He paid during this time 
to his son, clerk hire about $110, to his creditors $25.54, and to the 
Observer in cash and trade $39.95. The référée allows for living ex- 
penses and incidental expenses $600.58 and there was no évidence they 
exceeded that sum. His total deposits during that time were $2,303.23. 
The total crédits, in any event, the référée finds cannot exceed $4,- 
380.24. He is not charged with any profit on goods sold. The bank- 
rupt did not account or claim to account for this disappearance of 
goods or of the proceeds thereof, if sold. There is no évidence of 
fire or casualty or theft or that he lost in spéculation or gambling. He 
paid no old debts except as stated. There was évidence that he shipped 
away goods in trunks on two occasions; the destination and disposi- 
tion being unknown. The bankrupt does not account for thèse goods 
or their disposition or loss. He simply dénies the fact. He told a 
friend he had shipped goods as baggage and that ail it cost was the 
price of a ticket. He also admitted to him that he had saved $4,200 
in cash and said that his creditors trimmed him at Watertown and he 
was going to trim them ; that he was going to f ail but would get even 
with his creditors. He kept no books or accounts showing his trans- 
actions. True, the man who gave this testimony had a bias against 
Silverman, who had testified against him to secure an indictment for 
arson. 

[2] The référée saw and heard ail the witnesses including the bank- 
rupt. Their credibility was for the référée, and it has been many 
times decided that the judge on review should not reverse except in 
clear cases of error as to the facts or on questions of law. The déci- 
sions are numerous and uniform and this court has always so held. 
The référée was far better able than this court to détermine the crédit 
that should be given to Silverman and the witness referred to. It 
would be very unwise for a court that has not seen the witnesses to 
reverse the référée who did on the questions of the credibility of such 
witnesses. 

Is the évidence sufficient, clear, and satisfactory that Silverman has 
concealed from his trustée and has in his possession or subject to his 
control merchandise of the value of $2,100, or the proceeds in case he 
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has disposed of it? It is clear on his own testimony, taking the facts 
as a basis and not his conclusions or mère gênerai statements, that he 
did not dispose of thèse goods at his store in Fulton, in due course of 
business, or that, if he did, he neither deposited the money in bank nor 
expended it. In view of the satisfactory évidence that he shipped 
goods away in trunks and has neither accounted for such goods nor 
their proceeds, it is equally clear that the goods are in the possession 
of the bankrupt somewhere or subject to his order, unless he has dis- 
posed of them in which case presumptively he has the proceeds. The 
law will not présume that he has sold the goods and spent or given 
away the money. The trustée has filed exceptions to the report and 
argues with force that the évidence shows a much larger quantity of 
goods in Silverman's possession than found by the référée. The réf- 
érée was conservative indeed, but I ani not disposed to disturb his 
findings. 

[3] It is, of course, true that the évidence must clearly and satis- 
factorily show that the bankrupt has the property, or its proceeds, and 
is able to comply with the order. But this rule does not require that 
the trustée prove by eyewitnesses that the bankrupt now has the goods 
in his possession, or the money in bank, or in his pocket. Establish 
such a rule and the dishonest in contemplation of bankruptcy may con- 
ceal the goods themselves (bury valuables in the ground) or sell and 
store away or bury the money in some secret place, obtain a discharge, 
and, so long as there is no eyewitness as to the whereabouts of the 
money or property, go free to enjoy at a later day the fraudulently 
obtained and concealed property. 

I 4] When, as hère, the évidence shows the récent possession by the 
bankrupt of thousands of dollars worth of property and but small sales 
comparatively, and no money or proceeds if sold, and but a small 
amount of the property on hand and no uncollected accounts, no loss 
or destruction, etc., of goods, and, added to this, there is substantial 
évidence that goods were shipped away by the bankrupt as baggage 
and not accounted for and the bankrupt made no payments which 
could account for the disappearance of the proceeds if the goods were 
sold, we can arrive at but one conclusion, and that is that the bank- 
rupt has either the goods or their proceeds in concealment. Seigel 
V. Cartel (C. C. A. 8th Circuit) 164 Fed. 691, 90 C. C. A. 512; In 
re Charles Nisenson (D. C.) 24 Am. Bankr. Rep. 915, 182 Fed. 912- 
In re Deuell (D. C.) 100 Fed. 633 ; In re Cashman (D. C.) 103 Fed. 67 ; 
In re Finkelstein (D. C.) 101 Fed. 418; In re Mtorgan (D. C.) 101 
Fed. 982 ; In re Meyers (D. C.) 96 Fed. 408. 

In Seigel v. Cartel, supra, the goods were shown in possession be- 
tween January 1, 1904, and August of that year, a period of seven 
months. In re Charles Nisenson, supra, the bankruptcy was in De- 
cember, 1909, and the property was shown in his possession in January 
preceding. In this last case Judge Rellstab said : 

"The presumption tftat property traced to the récent possession or control 
of the bankrupt remalus there uutll he satlsfaetorlly accounts for Its dlspcsl- 
tlon or disappearance (Boyd v. Glucklich, supra [116 Fed. 1.31, 5.3 C. C. A. 
451] Seigel v. Cartel [C. C. A. 8th Cir.] 21 Am. Bankr. Rep. 140, 164 Fed. 
691 [90 C. C. A. 5121) Is a presumption of fact, varylng in welght. The 
Weight to be given dépends upou the circumstances of each particular case. 
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In the présent case there Is no question of the bankrupt's récent possession of 
the property mentioned in the referee's order. ïhis property not having been 
scheduled, the bankrupt is called upon to give an explanation 6f Its disap- 
pearance. The burden is upon him to satisfactorily account for Its nonpro- 
duction, but in assumlng such burden he, because of the drastic means that 
may be InvoUed to enforce the order to turn over (impiisonment for contempt), 
is entltled to the beneflt of the reasonable doubt. In re Schlesinger, supra 
[(D. C.) 97 Fed. 930J ; In re Mayer, supra ; Boyd v. Glucklich, supra ; In re 
Shachter (D. C. Ga.) 9 Am. Bankr. Rep. 499, 110 Fed. 1010; In re Goldfarb 
Bros., supra [(D. C.) 131 Fed. 643]." 

In Seigel v. Cartel et al, supra, the court said: 

"The évidence clearly enough shows that this merehant, between the Ist 
day of January, 1904, and August of that year, just preceding the proceeding 
in baukruptcy, disposed of between $11,000 and $13,000 worth of goods. In 
other words, he was short that amount of stock at the time of the declared 
bankruptcy. He was called upon by the référée to account for thèse goods 
or thelr proceeds ; the presumptlon being, as they were not on hand, that 
he had disposed of them and the proceeds were in hls possession. In re Deuell 
(D. C.) 100 Fed. 633 ; In re Cashman (D. C.) 103 Fed. 67." 

I do not see how the conclusion can be avoided that Silverman has 
the goods or the money, their proceeds, and probably some of both, in 
his actual possession, or under his control somewhere, to the amount, 
in value, of $2,100, and probably more, and the order of the référée 
is therefore affirmed. 



UNITED STATES v. CHKSAPEAKE & D. CANAL CO. 

(District Court, D. Delaware. Jlarch 18, 1913.) 

No. 1, March Term, 1912. 

1. PLEADING (§ 214*)^DEMtIRBER ADMISSIONS BY DeMUEEEB. 

In an action by the United States to recover dividends on corporate 
stock owned by it, a demurrer by the United States to a plea setting up 
the statute of limitations opérâtes as an admission that the government 
owned the stock and was entitled to the dividends at the time mentioned 
in the bill of partieulars made part of the déclaration. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 52.5-534; Dec. 
Dig. § 214.*] 

2. Limitation of Actions (§ 11*) — Actions by United States — State Stat- 

ute. 

In the absence of a fédéral statute limiting the time for the bringing 
of a suit by the United States in its sovereign capacity for the recovery of 
money to be paid into the national treasury, no state statute of limita- 
tions can bar the remedy. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
35-39; Dec. Dig. § 11.*] 

3. United States (§ 141*) — Actions — Peesumption. 

In an action by the United States to recover dividends on corporate 
stock owned by it, it will be presumed, in the absence of allégations to 
the contrary, that the money to be recovered will be paid into the na- 
tional treasury as public money. 

[Ed. Note.— For other cases, see United States, Cent. Dig. §§ 136-189; 
Dec. Dig. § 141.*] 

4. Limitation oe Actions (§ 11*) — Action by United States. 

An action of assumpslt, brought by the United States to recover divi- 
dends on corporate stock owned by it to be paid into the national treas- 

•For other cases see sa.me toplc & § numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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ïirj', is a suit iii its sovereign capaeity, which is not barred by a state 
statnte of liuiltatlcms. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
35-39 ; Dec. Dig. SU-*] 

5. Limitation of Actions (g 11*) — Action- by TIniteh States. 

ïlie rule tliat tlie L'nited States, wben it beeomes a stockholder in a 
corporation, does not thereby im)iart to the corporation its rights and 
privilèges as a sovei'eign, and that it lias only the rights of a stockholder 
with respect to the corporate transaction and afCairs, does not prevent 
the application of the rule that a state statute of limitations wlll not bar 
an action l;y the government in its sovereign capaeity to recover divi- 
dends on corporate stock owned by the government. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
35-39; Dec. Dig. § 11.*] 

6. Limitation of Actions (§§ 1G5, 175*) — Nature of Statutoby Limitations. 

A statute of limitations bars the remedy, but does not affect the right, 
and it rnay be waived. 

[Ed. Note.- — For other cases, see Limitation of Actions, Cent. Dig. §§ 649, 
662; Dec. Dig. §§ 165, 175.*] 

7. Limitation of Actions (§ 14*) — Actions by United Staïes — Agkeement 

as to ïime. 

There is an essential distinction between a pure statute of limitations, 
on tbe one hand, and, on the other, time stipulations entering into and 
forming part of a eontract on which tlie United States as one of the con- 
tracting parties brlngs suit ; or a time limitation for an appeal, or the 
filing of pleadings, or the taking of other steps necessary to the due and 
orderly prosecution of légal or équitable remédies ; or a requirement of 
notice to be given wlthin a certain time as a condition précèdent to the 
fixing of the liability of a party ; in ail of which latter cases the United 
States wlll be bound by a time limitation as would a private individual. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. §§ 
59-61; Dec. Dig. § 14.*] 

Action by t[ie United States against the Chesapeake & Delaware 
Canal Company. Demurrer to tlie defendant's plea of the statute of 
limitations sustained. 

John P. Nields, U. S. Atty., of Wilmington, Del. 
Andrew C. Gray, of Wilmington, Del, and Charles Biddle, of Phila- 
delphia, Fa., for défendant. 

BRADFORD, District Judge. This is an action of assumpsit 
brought by the United States against the Chesapeake & Delaware Ca- 
nal Company, a corporation of Delaware, for the recovery of dividends 
alleged to be due to the United States f rom it on 14,625 shares of its 
capital stock held and owned by the United States, together with in- 
terest thereon. The déclaration contains four counts and a bill of par- 
ticulars. The first three counts are for money had and received for 
the use of the United States, and the fourth count is for interest on 
such money. The bill of particulars is as follows: 

Bill of Particulars. 

Chesapeake and Delaware Canal Company, a Corporation of the State of Dela- 
ware, to ïhe United States of America, Dr. 
To sunis of money due and owing to The United States of America as the 
owner and holder of fourteen thousand six hundred and twenty-five (14,625) 

*For otber cases see same topic & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Hilares of the capital stock of sald Cliesapeake & Delaware Canal Company, 
being Its pro rata sliare of dlvidends declared by said Cliesapeake & Dela- 
vvare Canal Company aud also tlie interest due aud owing to The United States 
of America on sald sums ot money. 

Sum of money due said United States, beiug its sliare of dividend 
declared June 80, IST.'J .?2],937.50 

Interest on sald sum of ¥21,037.50 from and after June 30, 1873. 

Sum of money due said United States, being Its share of dividend 
declared June 30, 1875 14,625.00 

Interest on said sum of $14,625.00 froni and after June 30, 1875, 

Sum of money due said United States, being its sliare of dividend 
declared June 30, 1876 14,625.00 

Interest on said sum of $14,625.00 from and after June 30, 1876. 

[1] The défendant has pleaded to ail the couiits (1) non assumpsit, 
(2) release, and (3) statute of limitations. To the plea of the statute 
of limitations the United States has demurred, and iipon this démar- 
rer the case has been heard. It has been ably and exhaustively argued 
by counsel on both sides. The points involved, liovvever, are few and 
simple. The demurrer to the plea of the statute of limitations opérâtes 
as an admission by the défendant that the United States is and was 
the owner and holder of 14,625 shares of its capital stock and became 
entitled as such owner and holder to receive from it on the several 
dates mentioned in the bill of particulars when dividends were declar- 
ed the sums of money therein specified, being the pro rata share due 
and owing to the United States of such dividends. Ail of the above 
dates were more than three years, — the statutory period of limitation 
in Delaware for actions of assumpsit, — after the last dividend became 
payable and before the bringing of this action. 

[2-4] In the absence of a fédéral statute limiting the time for the 
bringing of suit by the United States in its sovereign capacity for the 
recovery of money to be paid into the national treasury, the maxim 
nullum tempiis occurrit régi has full application, and no state statute of 
limitations can bar the remedy. The question now to be decided has 
relation, not to estoppel or the disputable presumption of payment aft- 
er the lapse of twenty years from the accruing of the cause of action, 
but solely to the statute of limitations of Delaware. There is nothing 
in the déclaration or bill of particulars to indicate that the United States 
is prosecuting this action as a merely nominal party, or that it owned 
or held the above mentioned shares of stock of the défendant or any 
part thereof in trust for or on account of any private beneficiary or 
enterprise; or that the moneys sued for, if recovered, would not go 
into the national treasury and form part of the public funds to be de- 
voted to public and not private purposes. It must be assumed, in the 
absence of an allégation to the confrary, that whatever moneys ma}' 
be recovered in this action will be paid into the treasury of the United 
States to be disposed of as part of the public moneys. Under thèse 
circumstances it is wholly immaterial that the United States became en- 
titled to the money which, if recovered, is to go into the national treas- 
ury, through its ownership of stock of the défendant company or 
through an investment in any other form for its benefit. The United 
States in so suing for the recovery of money for the national treasury 
is proceeding in its sovereign capacity and cannot be defeated by a 
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State statute of limitations. United States v. Thompson, 98 U. S. 486, 
25 L. Ed. 194; United States v. Hoar, Fed. Cas. No. 15,373; United 
States V. Nashville, etc., Ry. Co., 118 U. S. 120, 6 Sup. Ct. 1006, 30 L. 
Ed. 81 ; United States v. Knight, 14 Pet. 301, 315, 10 L. Ed. 465 ; Lind- 
sey V. Miller, 6 Pet. 666, 8 L. Ed. 538 ; United States v. Belknap (C. 
C.) 72, Fed. 19. In United States v. Nashville, etc., Ry. Co., supra, the 
court said : 

"It is settled lieyond doubt or controversy — upon the foundation of the 
great priuciple of public policy, applicable to ail ?rovernments allke, which for- 
bids that the public interests should be prejudlced by the négligence of the 
ofticers or agents to whose care they are confided — that the United States, as- 
«erting rlghts vcsted in thein as a sovereign government, are not bound by 
any statute of limitations, unless Congress has clearly nianifested its inten- 
tion that they should be so bound." 

In United .vStates v. Beebe, 127 U. S. 338, 8 Sup. Ct. 1083, 32 L. Ed. 
121, the court said: 

"The principle that the United States are not bound by any statute of lim- 
itations, nor barred by any lâches of their oflBcers, however gross, in a suit 
brought by them as a sovereign government to enforce a public right, or to 
assert a public interest, is established past ail controversy or doubt. United 
States V. Nashville, etc.. Railway Company, 118 U. S. 120, 125 [6 Sup. Ct. 
1006, 30 L. Kd. 81], and cases there cited." 

[5] An examination of the authorities cited on the part of the de- 
fendant shows that most, if not ail, of them hâve no application to this 
case. The défendant contends that : 

"If the government is not acting in its sovereign capacity but has chosen 
to buy stock in a corporation, thereby stepping down from its high position 
as a sovereign power, and becoming a stoeltholder, it must be bound by the 
same rules that regulate other stockholders." 

[6] This undoubtedly is true so far as substantive rights are con- 
cerned, but it does not bear upon the application of the maxim nullum 
tempus occurrit régi. The statute of limitations is part of the lex 
fori. It bars the remedy but does not destroy the right. However 
important, it is not included among the substantive rights of parties 
to litigation. It may be waived, and under the décisions in Delaware 
is waived unless pleaded. Parker v. Whittaker, 4 Har. (Del.) 527, 
note. In the cases cited on the part of the défendant language is often 
used which taken by itself would lend some color to the contention 
made by it. But the significance of that language. must be determined 
by a considération of the facts of the case in which it has been em- 
ployed. And when thus considered it lends little, if any, support to 
the defendant's case. Among the cases cited for the défendant some 
support the proposition that ownership by the United States or by a 
State of the whole or any part of the capital stock of a corporation 
chartered by it will not defeat the jurisdiction of a circuit (now dis- 
trict) court of the United States or of a state court over a suit against 
such corporation for the recovery of money or other property on the 
ground that the United States or the state enjoys immunity from be- 
ing sued in such court. United States Bank v. Planters' Bank, 9 
Wheat. 904, 6 L. Ed. 244; Bank of Kentucky v. Wister, 2 -Pet. 318. 
7 L. Ed. 437; Briscoe v. Bank of Kentucky, 11 Pet. 257, 9 L. Ed. 709 ; 
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Louisville Raiiroad Co. v. Letson, 2 How. 497, 550, 11 L. Ed. 353, 
Curran v. State of Arkansas, 15 How. 304, 14 L. Ed. 705; Southern 
Ry. Co. V. North Carolina R. Co. (C. C.) 81 Fed. 595. In United 
States Bank v. Planters' Bank, supra, the court said : 

"The State does iiot, by becomlng a corporator, ideiitify itiself vvlth the 
corporation. The Plauters' Bauk of Georgia is not the state of Georgla, al- 
though the state holds an interest in it. * * * The state of Georgia, by 
giving to the bank the capacity to sue and be siied, voluutarily strips Itself 
of its sovereign character, so far as respects the transactions of tlie bank, 
and wàives ail the privilèges of tliat character. As a niember of a corpora- 
tion, a goveriimeut never exercises its sovereignty. It acts merely as a cor- 
porator, and exercises no other power In the management of the affairs of 
the corporation, than are expressly given by the iucorporatiug act. The gov- 
ernment of the Union held shares in the old Bauk of the United States ; but 
the privilèges of the governmeut were not iniparted by that circumstance to 
the bank." 

Some cases cited by the défendant support the proposition that a 
state bank, of which the state granting the charter ovvns ail the stock, 
in issuing its notes does not émit bills of crédit in violation of the Con- 
stitution of the United States. Bank of Kentucky v. Wister, 2 Pet. 
318, 7 U. Ed. 437; Briscoe v. Bank of Kentucky, 11 Pet. 257, 9 L. Ed. 
709. 

Other cases referred to by the défendant establish the proposition 
that a corporation, ail or a part of whose capital stock is owned by 
a state, is iiot by reason of such ownership entitled to represent the 
state and rightfully claim préférence or priority of payment over pri- 
vate persons. State Bank v. Gibbs, 3 McCord (S. C.) 377; Fields v. 
Creditors of Wheatley, 1 Sneed (Tenu.) 351. 

The underlying principle of the three foregoing classes of cases 
is that ownership by the United States or a state of the whole or any 
part of the capital stock of a corporation, whether or not chartered 
by the United States or such state, does not operate to confer upon 
the corporation the privilèges, prérogatives or immunities of sover- 
eignty. Thèse cases are wholly irrelevant to the point now before 
the court for décision. They do not directly or indirectly deal with 
the applicability of the statute of limitations to an action brought by 
the United States or by a state. 

There is abundant authority to the effect that the United States or 
a state, in becoming a stockholder of a corporation puts itself upon 
the plane occupied by other and private stockholders, and .with respect 
to the corporate transactions and affairs is entitled to only an equality 
of substantive rights with those possessed by other stockholders. By 
its acquisition of stock it assents to the provisions of the charter cre- 
atirig and defîning the rights and duties of stockholders; and it, there- 
fore, acts in the capacity of a stockholder, not in the exercise of its 
sovereignty, but under and pursuant to the rights and duties conferred 
and imposed by the charter upon stockholders. As stated in United 
States Bank v. Planters' Bank, supra : 

"As a member of a corporation, a government never exercises its sover- 
eignty." 

And as repeated in substance in Southern Ry. Co. v. North Carolina 
R. Co., supra: 
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"So far as respects the transactions of the corporation, its contracts, or its 
torts, the state exercises no povver, enjoys no privilège, with regard to them, 
uot derived from the charter, or differing in any way wlth the power or privi- 
lège enjoyed by any other stockholder," 

The equality between the United States, or a state, and the other 
stockholders of a corporation, as established by the authorities, is 
equality of rights, duties and privilèges under the charter. Such equal- 
ity has no application to a pure statute of limitations. Such a statute 
relates only to the remedy and as part of the lex fori is wholly out- 
side of charter rights, duties and privilèges. The cases, vi^hile recog- 
nizing that the substantive rights and duties of the United States or a 
state as a stockholder are similar and only equal to those of private 
stockholders, do not state or intimate that the United States or a state 
in suing for the recovery of dividends belonging to it, -and to be paid 
into its treasury for public purposes, is not acting in a strictly sover- 
eign capacity. On the whole it seems clear on both reason and au- 
thority that the maxim nullum tempus occurrit régi applies in full 
force to this case as presented on demurrer to the plea of the statute 
of limitations. 

[7] There is an essential distinction between a pure statute of lim- 
itations, on the one hand, and, on the other, time stipulations enter- 
ing into and forming part of a contract on vvhich the United States as 
one of the contracting parties brings suit; or a time limitation for an 
appeal, or the fîling of pleadings, or the taking of other steps nec- 
essary to the due and orderly prosecution of légal or équitable rem- 
édies. And also where the lavv applicable to a contract is such that 
the giving of notice is a condition précèdent to the fixing of the lia- 
bility of a party, as, for instance, in the case of drawers and endors- 
ers of bills of exchange, the obligation to give such notice binds the 
United States as holder and owner equally with a private holder and 
owner. But such and other cases are clearly distinguishable from 
ïhat before this court in that it involves the considération of only a 
pure statute of limitations as being applicable or inapplicable to a suit 
by the United States in its sovereign capacity. No opinion is hère 
expressed on the point whether a presumption of payment may not 
hâve arisen from the lapse of time after the dividends sued for were 
declared and before the commencement of this action which might be 
taken advantage of under a proper plea. But for the reasons above 
given the demurrer must be sustained, with leave to the défendant 
to plead over. 



THAYER V. CITY OF BOSTON et al. 

(District Court, D. Massachusetts. July 19, 1913.) 

No. 334. 

Eminent Domain (§ 118*) — Public Pakk — Appropriation to New Use — 
KiGHTS of Adjoining Ownebs. 

Under the law of Massachusetts the mère acquisition by a city of land 
for a public park under authority of an act of the Législature, and the 
levylng and collection of assessments on adjoining property to pay for 

*For other cases see same topic & § nvmseb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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the same, did not create any contract or property right appnvteiiant to 
the assessed land to hâve tlie land purchased nialntained forever as a 
park, and the state inay authorlze its use for any other public, although 
Incousistent, purpose. without violation of tlie constltutional provision 
against impalrnient of contracts or deprival of property without due pro- 
cess of law. 

flOd. Note. — For other cases, see Emlnent Domain, Cent. Dig. § 303; 
Dec. Dig. § 118.*] 

In Equity. Suit by Alice R. Thayer against the City of Boston and 
others. On motion for preliminary injunction and hearing on the 
merits. Decree for défendants. 

Matthews, Thompson & Spring and Hndson & Nichols, ail of Bos- 
ton, Mass., for complainant. 

Joseph J. Corbett and George A. Flynn, both of Boston, Mass., for 
défendants. 

DODGE, Circuit Judge. This bill was filed April 2, 1912, and a 
subpœna thereon issued, returnable May 6, 1912. A summons to show 
cause against the plaintiff's prayer for a preliminary injunction was 
also issued, returnable July 11, 1912. Affidavits in support of this 
prayer were filed by the plaintiiï on june 27. 1912, for the défendants, 
against it, on July 5, 1912, and for the plaintiff, in reply, on July 8, 
1912. On the latter date there was also filed a stipulation between 
the parties agreeing certain facts. On February 20, 1913, the bill was 
amended by consent, and on the same date the défendants filed their 
answer to it. Also on February 20, 1913, the parties agreed, by stip- 
ulation then filed, that the affidavits might be regarded as of the same 
force and eft'ect as if filed for the purpose of a hearing on the merits, 
and that the facts agreed July 8, 1912, might be taken as true for the 
purposes of such a hearing. Such a hearing was had on March 12, 
1913 ; the plaintifl' first filing, by leave of court, a further amendment 
to its bill, the answer already filed applying to the bill as amended. 
The hearing is tlius to be regarded as a hearing on pleadings and 
proofs. 

The plaintiff owns and occupies a résidence at 30 Fenway, in Bos- 
ton. She bought the lot in 1895, and thereafter built a house upon it. 
The property abuts on and faces the Back Bay Fens, a pviblic park, 
located, laid out, and established in Boston by the board of park com- 
missioners of that city in 1879. The board was established by, and it 
acted under authoritv given it bv, a state statute. St. xVIass. 1875, c. 
185. 

The land included in this park was taken by the board and paid for by 
the city in accordance with provisions contained in the statute cited. Act- 
ing in accordance with other provisions, also contained in it, the board 
assessed about 70 per cent, of the money expended to acquire the land 
upon adjoining private estâtes adjudged to hâve been specially ben- 
efited by the "location or laying out" of the park. Thèse assessments, 
having been held valid by the Massachusetts Suprême Court, were 
collected and paid, excepting such as were abated or assvtmed by the 
city. A parcel of land adjoining the park, between its Boylston street 

•For other caaes see same topic & § number In DeC, & Am. Digs. 1907 to date, & Rep'r Indexes 
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and Westland avenue entrances, designated as lot 44 in the assessment 
proceedings, was one of the estâtes thus assessed. Its then owner paid 
the assessment. In it was included the lot now belonging to the plain- 
tiff. In each of the successive subséquent conveyances, vvhereby this 
lot has come from the then owner of lot 44 to the plaintifï, ail priv- 
ilèges and appurtenances belonging to the land transferred hâve been 
expressly conveyed. 

A later Massachusetts statute (St. 1911, c. 540), enacted June 10, 
1911, has authorized the board of park commissioners above men- 
tioned to permit the érection of a building for the High School of Com- 
merce, within the limits of the park established as above, upon the 
request of the Boston schoolhouse commissioners and with the ap- 
proval of the Boston school committee. Thèse bodies having duly re- 
quested and approved their proposed action, the park commissioners 
hâve voted to permit the érection of the building for the purpose stated 
in the act of 1911, within the limits ôf the park; certain dimensions 
of the intended building being specified in their vote. 

The city of Boston and its three schoolhouse commissioners, by name, 
are made défendants in the plaintiff's bill. Before filing it, on Decem- 
ber 12, 1911, she notified the mayor of the city that she objected to the 
érection of the building as proposed. In lier bill she allèges that the 
building is to be "directly opposite" her property, that the érection and 
maintenance of such a building is a use of the land thereby occupied 
inconsistent with its use as a park, and a use which will inflict great, 
permanent, and irréparable damage upon her. Further alleging that 
no compensation has been awarded her, nor any method provided by 
statute for the détermination or payment of such compensation, she 
avers that the act of 191 1 impairs the obligation of a contract between 
the State and city and the owners of land assessed as above, including 
herself; also that said act, the above proceedings under it, and the 
construction of the building in pursuance thereof, will deprive her of 
her property without due process of law, and will also deny her the 
equal protection of Ihe law, 

The défendants deny that the érection and maintenance of the pro- 
posed building is a use of the land so occupied inconsistent with its 
use as a park. But in Higginson v. Treasurer, etc., 212 Mass. 583, 591, 
99 N. E. 523, 42 L. R. A. (N. S.) 215, which was a taxpayers' suit to 
restrain the proposed érection, the highest court of the state has held 
that such a use of the land will be inconsistent with its use as a park, 
deciding also, however, that the state had the right, if it thought fit, 
to authorize such inconsistent use. The défendants' answer does not 
expressly deny that the proposed érection will inflict great, permanent, 
and irréparable damage to the plaintiiï's property. In her affidavit 
she estimâtes the damage at more than $5,000. The présent value of 
the property is admitted to be at least $45,000. Affidavits of three 
witnesses, variously qualified to give an opinion, filed on her behalf, are 
to the efïect that such damage will be sustained, and that its amount 
will be at least $5,000. On the other hand, the défendants submit three 
affidavits, wherein the opinion is exprCssed that the plaintiff's property 
will not be damaged in value. It is agreed by the parties that the rear 
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of the building, if erected as proposed, will be 700 feet distant in an 
air line from the plaintiff's premises — 1,200 and 1,600 feet distant, re- 
spectively, therefrom by the traveled ways ; also that its site is showu 
on the plan marked Exhibit A, which may be referred to in connection 
herewith, and that its length will be 300 feet, its depth 150 feet, its 
greatest height 86 feet. Â photograph froni a perspective drawing is 
annexed to the défendant Logue's affidavit, and shows the intended 
front aspect of the building vvhen completed. Exhibit A, however, 
shows that the rear view will be the one presented toward the plain- 
tiff's property. My conclusion, from ail that is found in the affidavits 
and agreed facts upon the question, and from the plans and photo- 
graphs above mentioned, is that substantial damage to the market value 
of the plaintiff's property is to be apprehended ; and I am not satisfîed 
that the damage may not be at least the jurisdictional amount. 

Assuming that the érection of the building as proposed will thus 
substantially impair the présent market value of the plaintiff's prop- 
erty, will it involve an invasion of her rights under the Constitution 
of the United States? This question, as to the owners generally of 
assessed abutting or neighboring land, the court declined to consider in 
Higginson v. Treasurer, etc., above cited, because no such owner was 
a party to the case before it. The plaintift' says the question is one of 
first impression in this state. The plaintifï avers and the défendants 
deny that from the levying and collection of the assessments described 
there arose, by opération of law, an implied contract between the state 
and city, on the one hand, and the assessed owners, their heirs, execu- 
tors, administrators, and assigns, on the other, that the land then taken 
for park purposes should be forever maintained as a park, and should 
never be devoted to any use inconsistent with that use. This is the 
contract, the obligation whereof she says the state and city are impair- 
ing by the enaction of the act of 1911 and the proceedings which hâve 
been taken under it. The plaintifï avers, and the défendants deny, that 
by the levying and collection of said assessments a property right 
appurtenant to the assessed land was created to hâve the land taken in 
those proceedings maintained forever as a park, instead of being de- 
voted to any inconsistent use. This is the property right of which she 
says the state and city are to deprive her without due process of law, 
and in respect of which they are about to deny her the equal protec- 
tion of the law. 

That no compensation has been awarded the plaintiff in connection 
with the proposed érection, nor any proceedings had purporting to take 
any of her property, or any interest in the Fens belonging to her, is 
conceded. No method has been provided, or is suggested, whereby, if 
she has any right appurtenant to her land, such as she claims, she can 
get compensation for impairment of its value. Her right to the re- 
lief she asks dépends on the question whether, as owner of her land, 
she has succeeded to any such right in contract as she claims, or to any 
appurtenant property right, such as she claims, to require perpétuai 
maintenance of the park in its integrity. 

Were the park land subject to any easement in favor of hers, created 
by grant, réservation, or express contract, it would be property belong- 
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ing to her, of which she could not be deprived for the public benefit 
without just compensation. Ladd v. Boston, 151 Mass. 585, 24 N. E. 
858, 21 Am. St. Rep. 481. Property rights entitled to the same pro- 
tection would belong to her, if, by any means, the park land had be- 
come subject to équitable restrictions in favor of hers, forbidding its 
use at any time for other than park purposes. Thus in Muhlker v. N. 
Y., etc., Co., 197 U. S. 544, 25 Sup. Ct. 522, 49 L. Ed. 872 (1904), it was 
held that not even by permission or command of the state, and for a 
public purpose, could a city authorize an elevated railway to invade, 
without compensation, the right to light and air above the surface of 
a Street belonging to an abutting owner vvhose predecessor in title had 
deeded the bed of the street to the city in trust, to be kept open for- 
ever for street purposes. In Wilson v. Mass. Institute, etc., 188 Mass. 
565, 75 N. E. 128 (1905), it was held that the state, after having granted 
certain land to educational institutions, under provisions addressed to 
future purchasers of surrounding lots then belonging to it, the provi- 
sions being that the granted land should be reserved f rom sale forever, 
kept as an open space or for the use of the grantee institutions, and 
that they should not cover with their buildings more than one-third 
of the granted area, could not, as against the owners of surrounding 
lots meanwhile bought on the faith of such provisions, by a later act 
authorize one of the grantee institutions to build over more than one- 
third of the area. 

In the présent case there was no dedication of the park land, nor 
any acquisition of it by the city, upon a trust imposed by former own- 
ers. The plaintiff has, in the first place, to show that the assessments 
upon adjacent properties, including hers, were levied and paid upon 
terms or under circumstances which fairly gave those assessed owners 
who paid them, or subséquent purchasers, the right to understand that 
they were then being assessed and were paying for nothing less than 
the perpétuai maintenance of an adjacent park, consisting of the land 
acquired by the city as stated. 

Nowhere in the state statute of 1875, or in any of the proceedings 
under it to take this land, or assess betterments therefor and collect 
them, or in the décision sustaining those assessments (Poster v. Park 
Com'rs, 133 Mass. 321), can any more explicit définition be found of 
the use for which the land was being taken than that it was for the 
"location or laying out of a public park or parks." The plaintiff says 
that a public park is in its nature of permanent duration, and that dé- 
votion of the land to other uses destroys the entire considération for 
the assessments. 

But in Higginson v. Treasurer, etc., 212 Mass. 583, 99 N. E. 523, 
42 L. R. A. (N. S.) 215, before cited, the Suprême Court of the state 
has held as to this land that, though taken by the city in fee, it had 
been taken by an agency of the state for a public use, and that the 
right remained in the state to change that public use when it saw fit, 
and dévote the land, as it did, to another and an inconsistent use. This 
being the law of the state, I think ail parties affected by the taking 
and assessments of 1879 must be presumed to hâve understood that 
the spécial benefits then paid for did not consist in having the land 
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taken maintained as a park forever, but only in liaving it establislied 
as a park and so maintained so long as the state should not see fit to 
substitute for that use a différent public use. As is said in Nichols, 
Eminent Domain, § 141, with regard to the discontinuance of streets 
for the location whereof abuttors hâve been assessed : 

"The possibillty of dlscontiimuuce is considered In reckoning the aiiiouut 
of the assessment." 

Such substitution by the state of a différent public use vvould, of 
course, be a thing unlikely to happen soon after the establishment of 
a park, and in this case it bas not happened for more than 30 years 
afterward. Upon such authorities as hâve been found, I am unable 
to hold that any right to assume that it would never happen accrued in 
favor of the assessed land. In Home, etc., v. Commonwealth, 202 
Mass. 422, 429, 430, 89 N. E. 124, 127 (24 L. R. A. [N. S.] 79), the 
court said: 

■'After the érection of the Soiitli ïennliial Station in Boston, there wa;* 
spécial taxation upou real estate, covering a very large area, because of the 
inerease of its value froni the establishment of the station there. Sears \-. 
Street Commissioners, 180 Mass. 274 [62 N. K. '.VM, 62 L. R. A. 144]. If for 
good reasons, iu the public intorcst, the Législature should provide for the 
removal of the station, it can liardly be contended that the diminution in 
value of property iu the neighborliood would entitle the owners to compensa- 
tion as for a taking of their property under the right of eminent domain." 

; If this view of the matter is the right one, it can make no différence 
that the plaintiff's land abuts directly on the park, and thus suffers a 
greater diminution in value by the érection of the proposed school 
building than does assessed land not abutting and more remote. It 
paid more for a greater benefit than did such land in 1879, but ac- 
quired by such payment no right of a différent nature. The plaintiff's 
case is put by her bill wholly upon the rights, whether contract rights 
or property rights, which she claims to hâve accrued by virtue of the 
assessment proceedings had when the park was established. She nei- 
ther allèges nor proves that any thing is to be done unlavvfuUy affecting 
the public rights of people generally, but which will also cause spécial 
and peculiar damage to her property. 

The plaintiff fails for the above reasons to maintain her contention 
that to permit the érection of the proposed building within the Back 
Bay Fens will impair the obligation of any contract with her or her 
predecéssors in title, and to show that its érection will invade any prop- 
erty right belonging to her. 

Her bill is therefore to be dismissed, with costs. 
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ZYWIOKI V. JOS. R. POARD CO. OF BALTIMORE CITY et al. 

(District Court, D. Maryland. July 22, 1913.) 

Municipal Corporations (§ 735*)— Liability for Torts — Faill'be to Ex- 
ercise Charter Powers. 

Tliat the city of Baltimore is given power and authority by statute to 
regulate navigation on the Patapsco river, including the stationlng and 
loading of vessels, and tliat it failed to make and enforce régulations gov- 
ernlng the loading and shlpnient of explosives, does not render it liable 
to a stevedore, injured through the négligence of a foreman in stowing a 
cargo of dynamite. 

[Ed. Note. — For other cases, see Municipal Corporations, Cent. Dig. § 
1551 ; Dec. Dig. § 7.35.*] 

In Admiralty. Suit by Barney Zywicki, by his mother and next 
friend, against the Jos. R. Foard Company, of Baltimore City, the Gen- 
eral Stevedoring Company, and the Mayor and City Council of Balti- 
more. On exceptions by the city to the libel. Exceptions sustained. 

Thomas F. Cadwalader, of Baltimore, Md., for libelant. 
S. S. Field, City Sol., and Alexander Preston, both of Baltimore, 
Md., for Mayor and City Council of Baltimore. 

ROSE, District Judge. In M'arch last the British steamship Alum 
Chine came to Baltimore to take on board a cargo of dynamite to be 
carried to the Isthmus for use on the Panama Canal. The ship was 
lying in the quarantine anchorage of the port. Several hundreds of 
tons of dynamite in boxes had been put on board. A large gang of 
stevedores were taking similar boxes from a lighter alongside and 
were stowing them in the hold. A fîre broke out on board. Those 
on the ship, or most of them, fled to a tug alongside. Before the lat- 
ter could get suffici«ntly far away, a great explosion took place. Many 
on the tug, as well as others on other craft, were killed or injured. 
The libelant says that he was employed by the two respondents first 
named above to help in loading the dynamite. The work was in charge 
of a foreman, who, in order to fit a box of dynamite firmly in place, 
struck either it or a box adjoining with a baie hook. The blow caused. 
''an explosion or flaring" of a part of the dynamite in the box with 
which the hook had corne into contact. The carge took fire. 

The libelant was one of those who fled to the tug. He was fright- 
fully injured by the explosion. He sues, not only the two. corpora- 
tions in whose employ he was, but the municipality of Baltimore. He 
says that by statute the respondent in question was given the power 
and charged with the duty of preserving the navigation of the Pa- 
tapsco river and its tributaries, and of removing therefrom everything 
detrimental to navigation or health. It was authorized to regulate the 
stationing, anchoring, and moving of vessels and other water craft, 
and the manner in which dynamite and other high explosives should 
be delivered for shipment, shipped, and transported in and upon such 
waters. It assumed the discharge of ail thèse obligations. The libel 

•For other cases see same topic & § numbbr in Dec. & Am. Digs. 1907 to date, & Rep'r Indexe* 
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then charges that the city failed to adopt or publisli régulations goy- 
erning the shipment of dynamite or other explosives, or the manner in 
which the same should be handied or loaded into vessels, in order to 
prevent explosions or to lessen the danger thereof . The libelant says he 
assumed, as he was entitled to assume, that the city had made such 
ruies and was enforcing them, and that the dynamite would be handied 
in accordance with them, with care and caution, and that the use of 
sharp instruments in connection with such explosive substances would 
be prohibited. 

The city has excepted to this libel. It says that the General As- 
sembly of Maryland by the act of March 14, 1912, expressly relieved 
it from any future liability for damages suffered upon the waters of 
the' Patapsco. 

The libelant replies : 

(1) The act relied on by the city was never validly enacted. Its 
title did not conform to the requirements of the state Constitution, 
and in défiance of the provisions of that instrument it dealt with va- 
rions unrelated subjects. 

(2) The provision referred to is in conilict with the fourteenth 
amendment to the fédéral Constitution. It seeks to deprive those who 
on the river suffer from the négligence of the city of the equal pro- 
tection of the laws and takes from them their rights of action without 
due process of law. 

(3) The act, when properly construed, has no application to the 
case set up by the libel. 

Some or ail of thèse contentions may require careful considération 
in connection with the claims for compensation made by persons who 
were injured by this explosion, but who were not in any wise volun- 
tarily connected with the placing of dynamite on the Alum Chine. 
But, for the question hère at issue, is it necessary to inquire into either 
the validity or the construction of the act of 1912 ? 

The libel says that the explosion was the resuit of the reckless act 
of the foreman of stevedores in striking a box of dynamite with a 
sharp instrument. It asserts that the city should hâve forbidden the 
use of such instruments in handling explosives. It assumes that such 
•prohibition, if issued, would hâve been obeyed by the possibly hot- 
headed and conceivably careless stevedore. The assumption seems to 
be sufficiently doubtful. 

For the purpose of disposing of the questions raised by the plead- 
ing, it may be taken as well founded. The contention of the libelant 
opens a more fundamental inquiry. Is a municipal corporation liable 
for ail damage which might hâve been prevented by the full and vigil- 
ant exercise of ail its charter powers? It is its duty to exercise rea- 
sonable forethought and energy to keep safe for travel the public 
highways whether on land or water. In this state and in this fédéral 
circuit the obligation is broadly construed and strictly enforced. 
County Commissioners v. Duckett, 20 Md. 468, 83 Am. Dec. 557; 
State V. Miller, 194 Fed. 775, 114 C. C. A. 495. 

Libelant contends that a municipality is equally liable for failure to 
exert any other authority which has been granted it for the protec- 
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tion of life, health, or property. His argument is that, as the city has 
been given power to keep the highways free of nuisances and dangers, 
if it carelessly fails to use thèse powers it must mai<e good to A. any 
damage which he in conséquence suffers. It has no less authority to 
protect health and prevent conflagrations. If it fails to do so, it is 
liable to one who has been damaged as a resuit. 

Every such grant of power imposes a corrélative duty, enforceable 
by whosoever is hurt by its nonperformance. Quotations are made 
from varions judicial opinions in highway and similar cases to show 
that the reasons which hâve made municipalities liable in them are 
equally applicable to the f acts of the case at bar. 

In the learned and able brief filed by libelant's proctor he does not 
question that a municipality cannot be held responsible for failure to 
exercise efficiently its purely governmental powers. He merely con- 
tends that its duty to safeguard hfe, health, and property is imposed 
upon it in its private r-ather than in its public capacity. He neverthe- 
less fails to cite a single decided case in which judgment has been 
given against a municipality under circumstances which seem to be in 
any wise analogous to those alleged in his libel. 

Libelant has been fortunate to secure the services of an un- 
usually able and industrious proctor. There must hâve been hun- 
dreds and thousands of cases, perhaps tens of thousands of them, 
in which somebody has suffered injury to person or property 
which would not hâve been incurred, had municipalities done well 
everything they had the power to do. Guests at hôtels and board- 
ing houses and in private familles hâve become ill, sometimes 
unto death, because some city lias not done what it legally might 
hâve done to protect the public health. Workmen and others bave 
been killed or maimed by the collapse of buildings which a nég- 
ligent or corrupt municipal inspecter had suffered to be erected. In 
ail thèse cases the suft'erers could hâve said that they assumed that the 
city has done ail that it could and should bave done. 

If libelant's theory be granted, it perhaps makes no différence 
whether such assumption was conscious, or was altogether subcon- 
scious, or whether it was purely the création of a useful légal fiction. 
The analogy between one who is injured in the highway in consé- 
quence of some neglect upon the part of the city to keep such high- 
way clear of nuisances and dangers and the facts of the case in hand 
is to my thinking by no means so close as it appears to libelant. Mu- 
nicipalities hâve a proprietary interest in the highways and in much 
other property besides. To some of it whatever title they hâve is 
merely as trustée or quasi trustée for the public. Some of it belongs 
to them in very much the same sensé as the property of other corpora- 
tions is owned by the latter. There is nothing illogical in holding that 
their obligations with référence to the care and management of any 
property is différent in kind as well as in degree from those resulting 
from the grant to them of the numerous and constantly increasing 
powers of régulation over the gênerai activities and pursuits of the 
community. 

206 F.— 62 
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It is admitted that there are some municipal powers for the non- 
exercise of which municipalities are not responsible to individuals. It 
is asserted, however, that much which has been said by courts of high 
authority logically forbids that such a case as that now under considér- 
ation shall be distinguished f rom the highway cases. Whether the dis- 
tinction would or would not commend itself to a professional logician is 
beside the mark. The f act that in numerous cases municipalities hâve 
been held liable for injury resulting from their neglect of the duty of 
making and keeping the highways safe, and that no case has been 
found in which one of them has been made answerable under a set 
of facts at ail similar to those now in question, sufficiently demon- 
strates the gênerai understanding that such a distinction exists. 

Logical anomalies are not unknown to any branch of the law. For 
the mère purpose of getting rid of the assumed existence of one of 
them, the courts may not, of their own motion, impose a great and 
burdensome obligation upon the municipalities of the country. If 
respect for logic requires that municipalities shall be made liable to 
those who in the future may be in like case with his client, the appeal 
must be addressed to the législative and not to the judicial branch of 
the government. When, if ever, such an appeal is made, it will doubt- 
less be found that there can be something said for restricting mu- 
nicipal liability within the bounds marked out by well-established précé- 
dents. 

It foUows that the exceptions of the mayor and city council of Bal- 
timore to the libel must be sustained. 



E. H. STANTON CO. et al. v. EOOHESTER GERMAN UNDEE- 
WEITERS' AGENCÏ. 

(District Court, E. D. Washington, N. D. August 1, 1913.) 

No. 1,551. 

1. CONTRAOTS (§ 147*) — CONSTEUOTION — INTENTION OF PaETIES. 

In construing a contract, the intention of the i^arties as expressed In 
their language, talsing the words in their ordinary and popular sensé, 
must govern. 

[Ed. Note. — For other cases, see Contracts, Cent Dig. §§ 730, 743 ; Dec. 
Dig. § 147.*] 

2. Contracts (§ 148*) — Construction — Preliminary Negotiations. 

In case of doubt as to the construction of a contract, preliminary ne 
gotiations may be taken into considération. 

[Ed. Note. — For other cases, see Contracts, Cent. Dig. § 731: Dec. Dig. 
§ 148.*] 

3. Contracts (§ 143*) — Construction — Language of Instrument. 

Where there Is no doubt as to the meaning of a contract, there is no 
room for construction. 

[Ed. Note.— For other cases, see Contracts, Cent. Dig. §§ 723, 743 ; Dec. 
Dig. I 3 43.*] 

•For other cases see same topic i- § kumbeb in Dec. & Am. Digs. 1907 to date, & Eep'r Indexe? 
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4. Instjbance (§ 173*) — Construction of Polict — Amount of Insueance — 

Spécial Provision. 

A flre Insurance policy covering a packing plant which grouped the 
varions structures together under several items, and provided for the 
amount of Insurance upon each item, and also provided that the loss 
should attach to each building under the several items in the proportion 
that each bore to the value of ail, plainly provides that the entire amount 
of the insurance for each item should not apply to any one building, but 
only the proportion thereof that the value of that building bears to the 
value of ail. 

[Ed. Note. — For other cases, see Insurance, Cent Dig. § 358 ; Dec. Dig. 
§ 173.*] 

5. Insuhance (I 316*) — ^Avoidanck for Bbeach of Waerantt — Statutoet 

Provisions. 

Where a flre insurance policy contained a warranty that the insured 
would maintain 40 flre alarm boxes and a watchman service, under the 
A. D. T. watch and clock System, which required the watchman to report 
by signal to the central office every hour, and to promptly turn in a fire 
alarm, the failure of the watchman to report every hour, although he did 
promptly turn in the alarm, would not avoid the policy, under Insurance 
Code Wash. 1911 (Laws 1911, c. 49) § 34, providing that a breach of 
warranty which does not contribute to the loss shall not avoid a policy. 

[Ed. Note. — For other caees, see Insurance, Cent. Dig. §§ 744-747 ; Dec. 
Dig. i 316.*] 

6. Insurance (i 302*) — ^Iiifued Repeal — Inconsistent Provisions. 

Section 34 of the Insiirance Code (Laws 1911, c. 49) was not repealed by 
section 106 of the same act, which adopted the New York standard form 
of policy to become effective January 1, 1912, since there is no reason 
why the Législature should enact section 34 for a fraction of the year, 
and the sections are not inconsistent; it being within the power of the 
Législature to prescribe the form of a eontract, and also to give it a 
form and construction différera from that which would be given it by 
the courts. 

[Ed. Nota — For othjer cases, see Insurance, Dec. Dig. § 302.*] 

7. Courts (§ 366*) — United States Courts — Construction of State Stat- 

UTES. 

The construction of the insurance code of a state should be left to the 
State tribunals. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968 ; 
Dec. Dig. § 366.*] 

At Law. Action by the E. H. Stanton Company and another against 
the Rochester German Underwriters' Agency. On trial to the court 
without a jury. Judgment rendered for the plaintiffs. 

Cannon, Ferris & Swan, of Spokane, Wash., for plaintifïs. 
W. W. Hindman, of Spokane, Wash., for défendant. 

RUDKIN, District Judge. This is an action on two contracts of in- 
surance to recover damages for a fire loss. The policies are of stand- 
ard form with riders attached, and describe the subjects of insurance, 
and set forth the amounts on each class of property insured as fol- 
lows: 



.To apply proportlonately upon each Item (and Ita subdivisions) of the following schedule of amount and coverlng upon the prop- 
erty hereinafter described: 



<& 



Item 
No. 



Désignation. 



Construction. 



Location. 



Subdivision 
A 

Amounts 
Insured on 

Building. 



Subdivision 

B 

Amounts 

Insured on 

Machinery. 



Subdivision 

C 

Amounts 

Insured on 

Stock. 



Totals 

Insured 

(in and onl 

Buildings. 



{Cold Storage, Lard, liiiiing,-, r 
Smoke, Boiter, Pertilizer & Bn- M 
gine Buildings, Dressing Rooms f ■ 
and Fuel Vault... 



I 
t 
4 

E 
6 

7 

8 

V 
10 



u 

12 



U 



Killing,-, 

1 i and Frame 



Brick 
Concrète 



rBlocks 29, 30, 31, 32, 33 and 43 of 
East Side Syndicate Addition 
^ and adjacent tbereto. 

Spokane, Wash. 






Offices 

Garage 

Blacksmltti Sbop. 

Ice House 

Hôtel 

Stable 



Brick 



Dltto 



Fertilizer Warehouse 

Stable 

Dwelling 

About 300 fe2t B. ot Office, 

Street. 



No, 



frame 

frame 

frame 

212 Bernard 



WV2 Sec. 15, Twp. 25, N. R. 43, E. 
W. M.- on Nortb Side of N. P. 
right of way between Green and 
Ferrel Sta. 

Spokane, Wash. 



City Plant. 
Stable 



brick 
brick 



Spokane, Wasb. 

. Rear of Lot 17, Block 8, Ilaver- 
male's Addition on S. S. of Alley, 
North of and running parallel ti 
Main Ave., between Bernard and 
Browne Sts. 

Spokane, Wash. 

On sbeds, loading docks, platforms and other structures, fences, gâtes, flooring, 
veblcles, machinery, apparatus, tools, implements and applianees as located on prem- 
ises of assured outside the varions buildings above described and not otherwise 
Insured. 



$75,000 

5,750 
6,000 
6,000 
3,000 
5,000 
10,000 

900 
4C0 
100 



6,000 
1,000 



1,200 



?121,350 



?27,000 

1,000 
Nil 
1.500 
5,000 
2,000 
2,000 

Nil 
Nil 
Nil 



4,000 
Nil 



«50 



$30,000 



Nil 



$43,150 Î35,500 



$132,000 



Nil 
Nil 
Nil 
Nil 
Nil 
Nil 


6,750 
6,000 
7,500 

10,000 
7,000 

12,000 


.500 
Nil 
Nil 


1,400 
400 
lOO 


,000 


14,000 


Nil 


1.000 



1,850 



b9 

O 
05 



O 
B 

C 

W 
H 
►^ 
O 

H 
B 

ta 



Grand Total $200,000 
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The first policy is in the sum of $20,000, and the second in the sum 
of $6,000. In ail other respects the tvvo pohcies are identical. The 
total loss was $33,060.57, distributed among the différent classes of 
property insured as f ollows : 

Damage to the kllliiig building described in item No. 1 $19,402.48 

Damage to tlie uiacliiner.v ooutniueil lu the kllllug buiUling and de- 
scribed in subdivi^iion li 3,803.99 

Damage to stock coutalned in the killing building and described in 
subdivision C 9,764.10 

But while the total loss was $33,060.37, the plaintiffs only claim $3,- 
239.75 under the first policy and $971.80 under the second policy, by 
reason of other concurrent insurance covering the same loss. The sole 
controversy in the case arises over the foUowing provisions contained 
in the policies : 

"$20,000 [.$6,000 in second policy | to apply proportiouately upon each item 
(and its subdivisions) of the toUowing sehedule of amount and covering upou 
the property herelnafter described. » * * 

'■It is understood and agreed that, in event of loss, this insurance shall at- 
tach to each of the buildings and contents thereof described herein in the ex- 
act proportion tliat the value of each building and contents thereof shall bear 
to the value of ail such buildings and contents thereof at the time of fire. 
Tliis clause applies to items 1 and 13. * * * 

"It is a part of the considération of this policy and the basls upon whieh 
the rate of premium is fixed that the insured shall niaintain upon tlie within 
insured itremises 40 combination night watch and tire alarm boxes of the 
American District Telegraph Company, and the insured guarantees that, if 
said boxes of the American District Telegraph Company are removed at any 
time during the period in which this policy remains in force, they will im- 
mediately notify the représentatives of the insuring eompany, and will pay 
back to said représentative such proi)ortion of the allowance now made as 
shall correspond to the time which this policy has then to run before ter- 
minating. * * * 

"ït is hereby warranted by the assured that one or more watchmen shall 
constantly be on duty in the premises herein described, night, Sundays and. 
hohdays, and at ail times when the said premises are not in opération or open 
for business ; watchman service being under A. D. T. watch or clock system." 

A brief description of the insured premises and of the A. D, T. 
watch or clock system becomes necessary to a proper understanding 
and interprétation of the above provisions of the contracts of insur- 
ance. The main building of the packing plant is 201'x312', and in- 
cludes ail the subdivisions or departments under item No. 1. 

The cold storage building consists of six stories and a basement, 
114'xll7', constructed of fireproof walls, 24 inches in thickness, rising 
3 feet above the roof, and connects with the vestibule through heavy, 
fireproof refrigerator doors. This building is bounded on the north 
by the lard building with a 24-inch fireproof wall between. 

The lard building consists of four stories and a basement, 48'xl27'. 
The walls, except that adjoining the cold storage building, are fireproof, 
20 inches in thickness, rising 31/2' above the roof. This building also 
communicates with the vestibule through fireproof refrigerator steel 
doors. 

The smokehouse building consists of four stories and a basement, 
47x49', constructed of 20-inch fireproof brick walls, rising above the 
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roof 3 feet, and communicates with the vestibule through steel fire- 
proof doors. 

The killing building consists of four stories and a basement, 66'x98', 
constructed of fireproof brick walls, 20 inches in thickness, rising 2 
feet above the roof, and communicates with the vestibule through steel 
fireproof doors. 

The fertilizer building consists of four stories and a basement, 
66'x68', with a cattle pen on the roof. The floors are of reinforced 
concrète, and the walls are 20 inches in thickness, fireproof. It com- 
municates with the killing building on the third and fourth floors only 
through 2-inch wooden doors. 

The engine room is IV2 stories high, 50'x83'. The walls are fire- 
proof, 16 inches in thickness, and it communicates with the vestibule 
through steel doors and wired glass Windows. 

The dressing rooms are located on the roof of the engine building, 
I7'x45' in dimensions, and inclosed by 4-inch concrète walls. 

The boiler building is II/2 stories high, 47'x47' in dimensions, con- 
structed of 16-inch fireproof brick walls, rising ll^ feet above the 
roof, and communicates with the fertilizer building by one unpro- 
tected opening. 

The fuel vault is one story high, 17'x45' in dimensions, and coîi- 
structed of concrète walls 8 inches in thickness. It communicates with 
the boiler building through an opening with sliding, fireproof doors. 

The vestibule extends to the sixth story with re-enforced concrète 
floors and fireproof walls. It communicates with the cold storage 
building, the killing building, the smokehouse building, the engine 
building, and the dressing rooms through steel fireproof doors and 
fireproof refrigerator doors. 

The ofiîces, garage, and blacksmith shop, designated as items 2, 3. 
and 4, are in the same building. 

The icehouse, hôtel, stable, fertilizer warehouse, stable, dwelling, 
city plant, and stable, designated as items S, 6, 7, 8, 9, 10, 11, and 12. 
are ail separate buildings. 

The several items which go to make up item No. 13 are scattered in 
différent places about the plant and premises. 

The A. D. T. boxes, 40 in number, are placed in the différent rooms 
or departments of the building. "Watchman service being under A. 
D. T. watch or clock system" means that the watchman on duty shall 
ring in to the main or central ofîfice in the city of Spokane each hour 
for the purpose of registration. This, of course, serves as a check on 
the watchman, and is required for the purpose of ascertaining whether 
he is promptly attending to his duties. In case of fire an alarm is sent 
in in like manner, and is then transmitted to the city fire department. 

It is admitted that a watchman was in fact on duty at the time of 
the fire, and that the fire alarm was sent in promptly ; but it is like- 
wise admitted that the requirement that the watchman should ring in 
each hour was never complied with. 

Under the foregoing facts the plaintifïs contend that they are en- 
titled to recover from the several insurance companies the full aniount 
of their loss and proportionately from this company by reason of the 
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concurrent Insurance, while the défendant contends that by reason of 
the average clause the insurance in any event only attached to the 
killing building, where the fire occurred, in the proportion that the 
value of the building bore to the value of ail other items included in 
item No. 1 at the time of the fire, and that the like rule applies to the 
machinery and stock under subdivisions B and C. It further contends 
that by reason of the breach of the warranty to maintain the A. D. T. 
watch or clock System there can be no recovery in this action. 

[1-4] 1. The courts hâve adopted certain rules for the construction 
of contracts, such as that the intention of the parties as expressed in 
their language must govern, that words are to be taken in their ordi- 
nary and popular sensé, that the whole contract must be looked to, and 
that preliminary negotiations may be taken into considération in cases 
of doubt. But it seems to me that one invariable and unvarying rule 
is controlling hère, and that is, where there is no doubt, there is no 
room for construction. The contracts under considération provide 
that the insurance shall apply proportionately upon each item and its 
subdivisions, and that in the event of fire it shall attach to each of the 
buildings and the contents thereof in the exact proportion that the 
value of each building and the contents thereof shall bear to ail such 
buildings and the contents thereof, and to remove any possible room 
for doubt it is explicitly provided that the average clause shall apply 
to items 1 and 13. The plain meaning of ail this is that the cold stor- 
age, the lard, the smoke building, and so forth, described in item No. 
1, are each and ail separate and distinct subjects of insurance, and 
that the amount of the policy was to be applied proportionately in the 
event of loss. It may seem a misnomer to call thèse separate parts or 
departments of one entire plant a building; but in entering into con- 
tracts parties hâve a right to adopt their own nomenclature, and if the 
language used is plain and free from ambiguity the courts hâve no 
alternative but to enforce the contract as they find it. The riders at- 
tached to the policies in suit were prepared with spécial référence to 
this plant, and, if the contracts do not mean what I hâve stated, they 
mean nothing at ail, and the parties hâve used plain, simple language 
to no purpose. Further discussion could not make this more apparent. 
I am therefore of opinion that the insurance in question only attached 
to the killing building or department where the fire occurred in the 
exact proportion that its value bore to ail the other buildings included 
under item No. 1 at the time of the fire, and that the same is true of 
the contents of the building, and under the stipulation of the parties 
the case will stand open for further testimony upon which to base the 
apportionment and fix the amount of the damages. 

[5] 2. There is no merit in the claim that the failure of the packing 
Company to maintain the A. D. T. watch or clock System defeats a re- 
covery, for it is conceded that the failure of the watchman on duty 
to report to the central office hourly in no manner contributed to the 
loss, and section 34 of the Insurance Code of 1911 (Laws of 1911, pp. 
161, 197) contains the provision that : 

"Tlie breaeh of a warranty or condition in any contract or policy of insur- 
ance sliall not avoid the policy nor avail tlie insurer to avoid liability unless 
such breacli shall exlst at the time of the loss and contribute to the loss; 
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aiiytliing in the policy or contract of Insurance to the contrary notwlthstand- 
iiig. In case a loss occiirs while a breach of warranty exists, if it contributes 
to the loss, the insured shiill only be eutitled to recover the amount of iii- 
siiranee the premium jjaid would purchase at the rate that wonld be charged 
without the warranty. ïhls section shall be liberally constrned." 

[6] The défendant contends, however, that this provision is in con- 
flict with other sections of the act and particularly with section 106, 
adopting the New York standard form of policy as now or may be here- 
after constituted, and that the opération of section 34 must be Hmited 
in point of time to the Ist day of January, 1912, when section 106 be- 
came operative, or, if its opération cannot be so restricted, that it was 
repealed by later conflicting provisions of the same act. I cannot agrée 
with either of thèse contentions. No reason has been suggested why 
the Législature should attempt to fill a temporary gap covering the 
brief period between 90 days after the adjournment of the 1911 ses- 
sion and the Ist day of January following, or why a warranty in an 
insurance policy should hâve greater effect after January 1, 1912, than 
before, and I discover none. The Législature evidently intended that 
section 34 should form a part of the permanent Insurance Code of the 
State, and it is the duty of the courts to give full scope to the law as 
enacted. Nor is there any such conflict between section 34 and later 
sections as will work a repeal of the former. By one section the Lég- 
islature has prescribed a form of contract, and by another has declared 
the force and effect of that contract. This is not at ail uncommon in 
législation. Législatures often prescribe the form of a deed or other 
instrument, and then give to it an effect which the courts could not 
give under the accepted canons of statutory construction. But the 
législative will is suprême in that regard. Its powers are not restricted 
by the rules of grammar or the commonly accepted rules of construc- 
tion ; it may override both, and often does. In this case it has simply 
defined the force and effect of a breach of warranty in an insurance 
policy or contract, and it was entirely compétent for that body to do so. 

[7] Other questions hâve been discussed in the brief s; but they are 
not necessarily involved in this case, and the construction of the Insur- 
ance Code should be left to the tribunals of the state, where it pri- 
marily beiongs. 



McKERNAN et al. v. NORTH EIVKR IXS. CO. 

(District Court, E. D. Washington, M. D. October 29, 1912.) 

No. 1,578. 

1. Courts (§ 328*) — United States Coubts — Jurisdiction — Statutory Pro- 
visions. 

An action involving $2,500, exclusive of interest and costs, which was 
I)ending in the District Court on January 1, 1912, when Act March 3, 
1911, c. 231, 36 Stat. 1169 (U. S. Comp. St. Supp. 1911, p. 246), codlfyiug, 
revising, and ameudlug the laws relatlng to the .iudiciary, took effect, is 
within the jurisdictlon of the court under section 299 of that act, pro- 
viding that the repeal of existing laws, or the amendments thereof, eni- 
braced in that act, shall not affect any suit or proceedlng pending at the 
time of the taking effect of that act, but that ail such suits and proceed- 

"For other cases see same topie & § number in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Ings may be prosecuted within the same time and with tlie same effect as 
if such repeal or amendments had not beeu made. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 890-896 ; Dec. Dig. 
§ 328.*] 

2. Courts (§ 256*) — United States Courts — Jdkisdiction — Statutoby Pro- 

visions. 

Act March 3, 1911, c. 231, § 299, 36 Stat. 1169 (U. S. Conip. St. Supp. 
1911, p. 246), provldlng that the repeal of existing laws or the amend- 
ments thereof embraced in that act shall not affect any right accruing 
or accrued, or any suit or proceeding pending at the time of tlie takiug 
effect of that act, but that ail such suits and proceedings, and suits and 
proceedlngs for causes arising or acts done prior to such date, may be 
commenced or prosecuted within the same time and with the same effect 
as if such repeal or amendments had not been made, saves to the féd- 
éral courts jurisdictiou, not only of pending actions, but of causes of ac- 
tion which accrued prior to January 1, 1912. 

[Ed. Note. — For other cases, see Courts, Cent. Dig. § 792; Dec. Dig. § 
256.*] 

3. Insurance (§ 330*) — Avoidance or Policy — Title ok Interest of Insubed 

— Entiee or Sevebable Contkacts. 

Where a pollcy for $2,.500, $1,000 of which was on a dwelliug house 
and $1,500 on the household furnlture therein contained, provided that 
the entire pollcy sliould be void if the hazard was increased by any 
means within the control or knowledge of the insured, or if the snbject 
of Insurance was Personal property and should be or become eucumbered 
by a chattel mortgage, the exécution and delivery of a chattel mortgage 
on the household furnlture avoided the policy, not only as to the furnl- 
ture, but also as to the dwelllng liouse, since by lessenlug the interest 
of the insured lu the property it increased the hazard as to the dwelling 
house, as the destruction of a part of the property would almost inevita- 
bly resuit in the destruction of the whole. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. 
Dig. § 330.*] 

4. IxsuBANCE (§ 330*) — Avoidance of Policy — Effect. 

Where a pollcy of Insurance provided that It should be void if the prop- 
erty should be or become Incumbered by a chattel mortgage, the glving 
of a chattel mortgage avoided the policy absolutely for ail jmrposes aud 
for ail time, and the payment of the debt secured by the mortgage before 
a flre dld not reinstate the policy. 

[Ed. Note. — For other cases, see Insurance, Cent. Dig. §§ 829-839; Dec. 
Dig. § 330.*] 

At Lawr. Action by Ida McKernan and others against the North 
River Insurance Company. Judgment of dismissal. 

W. C. Donovan, of Spokane, Wash., for plaintifïs. 

Happy, Cullen, Lee & Hindman, of Spokane, Wash., for défendant. 

RUDKIN, District Judge. This is an action on a fire insurance 
pohcy. On the 26th day of March, 1910, the défendant company in- 
sured the plaintifï McKernan for the term of three years from noon 
of that day in an amount not exceeding the sum of $2,500 against ail 
loss or damage by fire on the following described property while lo- 
cated and contained as described in the poHcy: One thousand dol- 
lars on a one and one-half story frame building, its additions, etc., 
while occupied only as a dwelling house, situate at Lacy street, be- 
tween Thirtieth and Thirty-First avenues, in the city of Spokane; 

•For other cases see same topic & § number in Dec. & Am. Digs, 1907 to date, & Rep'r Indexes 
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fifteen hundred dollars on household, kitclien furniture, etc., wliile 
contained in the above dwelling house and its additions. The foUow- 
ing stipulation or condition, among others, was printed on the back 
of the policy and made a part of the contract of insurance : 

"Xhis entire policy, unless otlierwise provlded by agreeinent iudorscd liereniï 
or added hereto, shall be void, * * * if the hazard be increiised by any 
means wlthln the control or knowledge of the iusiired ; * * * or if tlie 
sub.iect of Insurance be Personal property and be or beconie iucumbered by a 
chattel mortgage." 

On the 4th day of February, 1911, the plaintiff McKernan exe- 
cuted and delivered a chattel mortgage on ail the personal property 
described in the policy to the plaintiff Michael Bohan, to secure an 
indebtedness of $140 evidenced by a promissory note in that amount. 
On the 6th day of March, 1911, the dwelling house and the personal 
property therein contained was totally destroyed by fire. The chat- 
tel mortgage above mentioned was not satisfied or released of record 
until after the destruction of the mortgaged property, but the proof 
shows that the mortgage debt was in fact paid within a few days 
after the exécution of the mortgage and before the tire. The présent 
action was commenced in the state court to recover the full amount 
of the insurance some time during the year 1911, the exact date not 
appearing of record, as the original summons and complaint were 
never filed in the state court, but in any event it was prior to the Sth 
day of September, for on the latter date the cause was removed into 
this court, or ratlier into the old Circuit Court, on the pétition of the 
défendant. Other matters were interposed in défense, but the fore- 
going statement is sufificient for the présentation of such questions a» 
I deem décisive of the case. 

Under the foregoing facts the plaintiffs contend, first, that this 
court is without jurisdiction, because the matter in controversy, ex- 
clusive of interest and costs, does not exceed the sum or value of 
$3,000; second, that the policy was not avoided by the exécution of 
the chattel mortgage, because only a part of the insured property was 
iucumbered or mortgaged ; and, third, that the insurance was only 
suspended while the incumbrance existed, and was immediately rein- 
stated as soon as the indebtedness secured by the mortgage was paid. 
The défendant, on the other hand, contends that the court has juris- 
diction, that the incumbrance of the personalty by chattel mortgage 
absolutely avoided the contract of insurance, and that the contract re- 
mained null and void, notwithstanding the payment of the mortgage 
debt before the destruction or loss of the insured property by fire. 

[1,2J 1. The case presented is clearly within the jurisdiction of 
this court. The amount in controversy is $2,500, exclusive of inter- 
est and costs, and the action was pending hère when the act of March 
3, 1911, codifying, revising, and amending the laws relating to the 
j'udiciary, took efîect on January Ist of this year. Section 299 of that 
act contains the following saving clause : 

"The repeal of existing laws, or the amenduients thereof, embraced in tliis 
act, shall not affect any act done, or any right accrulng or accrued, or any 
suit or proceeding, Inctuding those pending on writ of error, appeal, certifl- 
cate, or writ of certiorari, in any appellate court referred to or included 
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within the provisions of thls act, pending at tlie time of the taklng efifect of 
■fins act, but ail sueh snlts and proceetlin^s. and sults and prov esdings for 
causes arislng or acts done prior to sucli date, may be commenced or prose- 
cuted within the same time. and with the same effect, as if sueh repeal or 
amendments had not been made." 

This section saves to the fédéral courts jurisdiction, not only of 
pending actions, but of causes of action which accrued prior to Jan- 
uary 1, 1912. Lincoln v. Robinson (D. C.) 194 Fed. 571 ; Taylor v. 
Midland Valley R. Co. (D. C.) 197 Fed. 323 ; Dallyn v. Brady (D. C.) 
197_Fed. 494. 

|3] 2. There is at least apparent conflict of authority as to the 
ruies by which we détermine whether a contract of insurance which 
insures several items of property is entire or divisible. In McGowan 
V. People's M. F. Ins. Co., .54 Vt. 211, 41 Am. Rep. 843, the court 
said: 

"This is a question of great practical importance, as a large proportion of 
insurance contracts embrace more than one item of property insured. The 
décisions are apparently conflieting, but, we tliink. are easily reconciled by re- 
ferring to the plain principles which sliould govern them. The gênerai rule. 
'void in part, void in toto,' sliould apply to ail cases where the contract is 
affected by some all-pervadiug vice, sueh as fraud, or sonie unlawful act, 
condeumed by public policy or the coinniou law, cases wliere the contract is 
entire, and not divisible, and ail those cases where the matter that renders tUe 
policy void In part, and the resuit of its being so rendered void, affects the 
risk of the insurer upou the otlier items iu the contract. Keeping thèse rules 
in mind, the leadlug cases upon this subject can ail be reconciled." 

In Loomis v. Rockford Insurance Co., 11 Wis. 87, 45 N. W. 813, 
8 L. R. A. 834, 20 Am. St. Rep. 96, the court said : 

"There is some apparent conflict of authority as to the rules by which It 
is to be determined wbetlier the contract iu a given case, whicli Insures sev- 
eral items of property, is an entire contract, or whether it is divisible. An 
examinati.011 of the cases will show, we thlnk, that as to a large majoi-it}- of 
ithem, the conflict is apparent rather than real. AU the cases seem to agrée 
that, although the insurance is dlstributed to the différent items of insured 
iiroperty, tlie contract is indivisible if the breach of the contract as to an 
item of property affects, or may reasoual)ly be supposed to affect, the other 
items, by increasing the ri.«k tliereof." 

The cases above cited contain a fnll review of the authorities bear- 
ing upon this question, and the rule announced is amply supported by 
both reason and authority. There is but little difficulty in applying 
.thèse gênerai rules to the facts of the présent case. Incumbrance of 
insured property increases the hazard to the insurer, because it less- 
ens the interest of the insured in the property to the amount of the 
incumbrance, and to that extent at least lessens bis interest in pro- 
tecting the property from loss or destruction. And if the hazard was 
increased as to the househokl furniture, it was of necessity increased 
as to the dwelling house which contained it, for the entire property 
was insured as one risk, and was so closely connected and associated 
together that the destruction of a part by fire would almost inevitably 
resuit in the destruction of the whole. 

[4J 3. The proposition that a contract of insurance is only sus- 
pended by a breach of warranty, sueh as a failure to occupy the in- 
sured premises, the making of repairs, or by incumbering the prop- 



988 206 FEDERAL REPORTER 

erty, and becomes reinstated if the property is occupied, the repairs 
completed, or the incumbrance removed before the destruction of the 
insured property by fire, finds some support in the decided cases; but 
the great weight of authority is to the contrary, and this is especially 
true of the décisions in the fédéral courts. Impérial Fire Ins. Co. v. 
Coos County, 151 U. S. 452, 14 Sup. Ct. 379, 38 h. Ed. 231; Assur- 
ance Co. V. Grand View Bldg. Ass'n, 183 U. S. 308, 22 Sup. Ct. 133, 
46 L. Ed. 213; Atlas Réduction Co. v. New Zealand Ins. Co., 138 
Fed. 497, 71 C. C. A. 21, 9 L. R. A. (N. S.) 433; Mulrooney v. Royal 
Ins. Co., 163 Fed. 833, 90 C. C. A. 317; Gilchrist Transp. Co. v. 
Phœnix Ins Co., 170 Fed. 279, 95 C. C. A. 475. 

Thus, in Moore v. Phœnix Ins. Co., 62 N. H. 240, 13 Ani. St. Rep. 
556, the policy contained the usual provision that it should become 
null and void if the insured premises became vacant and unoccupied 
for more than ten days without the consent of the insurance company 
indorsed thereon, and it was held that a vacancy of three months 
avoided the policy, even though the premises were occupied at the 
time of their destruction, and that the contract, being once terminated. 
could not be revived without the consent of both the contracting par- 
ties ; and this case was cited with approval by the Suprême Court of 
the United States in Impérial Fire Ins. Co. v. Coos County, supra. 

For the foregoing reasons, I am of opinion that the incumbrance 
of the Personal property absolutely avoided the policy for ail purposes 
and for ail time, and a judgment of dismissal will be entered accord- 
ingly. 



UNITED STATES v. SPOKANE & I. E. E. CO. 

(District Court, E. D. Wasliingtoii, K. D. Septeiuber 17, 1912.) 

No. 1,261. 

SiREET Railboads (§ 73*) — Safety Appi.iance Act — "Caes Used on Stkeet 
Kailways." 

Cars whicli are "used on street railways," excepted by Act Mardi 2, 
1903, c. 976, 32 Stat. 943 (U. S. Conip. St. Supp. 1911, p. 1314). from the 
opération of Safety Applianee Act Mardi 2, 1S9.3, c. 196, 27 Stat. 531 
(U. S. Comp. St. 1901, p. 3174), as anieiided by Act April 1, 1890, c. 87, 
29 Stat. 85, are sucli car.s oiily as are used solely on street railroads, and 
do not include cars of an interurban liiie, though they are also ruu on 
a street car line, or cars ot the street ralhvay liiie when ruu ou the 
interurban liiie. 

[Kd. Note. — For other cases, see Street Railroads, Cent. Dig. § 153; 
Dec. Dig. § 73.*] 

Action for penalties by the United States of America against the 
Spokane & Inland Empire Railroad Company. On motion of défend- 
ant for judgment notwithstanding the verdict. Motion denied. 

Oscar Cain, U. S. Atty., and E. C. Macdonald, Asst. U. S. Atty., 
both of Spokane, Wash., and Philip J. Doherty, Sp. Asst. U. S. Atty., 
of Washington, D. C. 

Graves, Kizer & Graves, of Spokane, Wash., for défendant. 

» ' " - ' — _____ — ' ■ ■ 1.^ 

♦For other cases see same topic &. § numbeb in Dec. à Am. Digs. 1907 to date, & Rep'r Indexes 
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RUDKIN, District Judge. The présent action was instituted by the 
United States attorney for this district, upon the suggestion of the 
Attorney General of the United States, and at the request of the In- 
terstate Commerce Commission, to recover penalties for violations of 
the Safety Appliance Act of March 2, 1893, as amended by the acts 
approved April 1, 1896, and March 2, 1903, 27 Stat. 531 [U. S. Comp. 
St. 1901, p. 3174] ; 29 Stat. 85; 32 Stat. 943 [U. S. Comp. St. Supp. 
1911, p. 1314]). 

The complaint contains 15 causes of action in ail, the first 12 for 
using in interstate commerce certain cars which were not provided 
with secure grabirons or handholds in the ends and sides of the cars 
for greater security of men in coupling and uncoupling the cars, as 
required by section 4 of the act, and the last 3 for permitting the haul- 
ing and using in interstate commerce of cars not equipped with coup- 
1ers coupling automatically by impact, and which could be uncoupled 
without the necessity of men going between the ends of the cars, as 
required by section 2. The jury returned a verdict of guilty under 
the testimony as to the first 12 causes of action, and a like verdict, by 
direction of the court, as to the remaining 3 causes of action, and the 
défendant has interposed a motion for judgment notwithstanding the 
verdict. The sole ground of the motion is that that the cars in ques- 
tion were used upon street railways, within the meaning of the excep- 
tion or saving clause embodied in the amendment of 1903, which 
exempts from the provisions of the act certain cars exempted by a 
prior amendment, "or which are used upon street railways." 32 Stat. 
943, supra. 

The claims of the respective parties may be thus briefly stated : The 
government contends tliat the saving clause excludes from the opéra- 
tion of the act only such cars as are used exclusively on street rail- 
ways, or what might be styled street cars proper, while the défendant 
contends that ail cars which are habitually operated over street rail- 
ways are excluded, even though they are so operated for a small part 
of their journey only. This latter construction would, of course, ex- 
clude from the opération of the act practically ail interurban trains, 
for it is conceded that such trains are usually, if not uniformly, oper- 
ated over the street railways in the cities between which or through 
which they run. For the purposes of this opinion it would perhaps 
be a sufficiently definite description of the defendant's railway System 
to say that it diiïers in no respect from the interurban railways oper- 
ated so extensively throughout the country. The company owns and 
opérâtes a street railway System in the city of Spokane, and two or 
more interurban lines, one of which extends from the city of Spokane, 
in the state of Washington, to Cœur d'Alêne City, in the state of 
Idaho, and is engaged in interstate commerce. The cars in question 
were hauled over this latter line. The passenger dépôt is in the heart 
of the city of Spokane, and passenger trains run from this dépôt over 
the street railway tracks to the private right of way of the company, 
a distance of a mile or more. From the latter point the trains run over 
the company's private right of way to Cœur d'Alêne City, a distance 
of about 30 miles. The cars dififer little from the passenger coaches 
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in common use on ail commercial railways. They are usually oper- 
ated in trains and run at a high rate of speed. The trains run on 
schedule time, and their movement is controlled by train dispatchers 
and télégraphie orders in the customary way. Trains take up passen- 
gers at différent points within the city destined to points without the 
city, and discharge passengers at différent points within the city froni 
points without the city, but carry no passengers between points within 
the city. The trains carry baggage as well as passengers, and freight 
trains are operated over the private right of way, but not as a rule on 
the Street railway tracks. 

The cars mentibned in the first 12 causes of action were the inter- 
urban cars in common use, while the cars mentioned in the last 3 
causes of action were ordinary street cars, chained together and used 
on the interurban line in an emergency. For the purposes of the prés- 
ent motion it must be assuraed that the first 12 cars were not provided 
with the grabirons or handholds required by the statute, and it is ad- 
mitted that the last 3 cars were not equipped with automatic couplers. 
The object of the Safety Appliance Act is to protect those engaged 
in hazardous occupations in which thousands of men are annually 
maimed and killed, and there is nothing in the record to indicate that 
there is less hazard in the opération of an interurban train than any 
other. Indeed, the chief différence between the interurban train of 
the présent day and the train operated over the steam railway hes in 
the motive power. Nor lias any satisfactory reason been suggested 
why interurban roads cannot readily comply with ail the requirements 
of the Safety Appliance Act, or why trains so equipped cannot operate 
over Street railways, if need be. True, the grabirons or handholds 
cannot be placed beneath the cars now in use, as required by the or- 
der of the Interstate Commerce Commission made pursuant to the act of 
Congress of April 14, 1910 (36 Stat. 298 [U. S. Comp. St. Supp. 1911, 
p. 1327]), because the long swing of the drawbar in turning street cor- 
ners will either break the handholds or grabirons from the car or 
throw the car from the track. But the order in question was not in 
force at the time of the use of the cars hère complained of, and it is 
not to be presunied that the Interstate Commerce Commission will 
make régulations which are either unreasonable or unnecessary ; and, 
if it bas donc so, it is not to be presumed that it will i-efuse to modify 
such régulations on proper application and showing. In any event, 
a régulation made by the Interstate Commerce Commission under an 
act passed in 1910 can hâve but little bearing on the construction of 
an act passed in 1903. 

It was urged in argument that a great many interurban railways 
were under construction at the time of the passage of the act of 1903, 
and that Congress had such roads in view when it employed the ex- 
pression, "used on street railways." It seems to me that if Congress 
had such roads in mind it would bave described them more definitely 
than by referring to a mère incident to their main or principal use. 
The term "used" means "employed for a purpose," and imports a cer- 
tain degree of permanence. 
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Section 7 of the act of Congress of March 3, 1851 (9 Stat. 636, c. 
43), entitled "An act to limit the liability of shipowners and for other 
purposes," contained the following exception or saving clause: 

"This act shall not apply to the owner or owners of any canal boat, barge, 
or lighter, or to any vessel of any description whatever, used in rivers or In- 
land navigation." 

And in construing the term "used" in Moore v. American Trans- 
portation Co., 24 How. 1, 16 L. Ed. 674, the court said: 

"Tins Word 'used' means, in the connection found, 'employed,' and doubt- 
less, in the mind of Congress, was intended to refer to vessels solely employed 
in rivers or inland navigation." 

So hère Congress intended to exclude from the opération of the act 
such cars only as are used solely on street railways. This construc- 
tion is reasonable and none too libéral. The exception or saving clause 
must be construed strictly, and no other construction will give full 
efifect to the objects and purposes which Congress had in view. The 
first 12 cars mentioned in the complaint were therefore not used on 
Street railways within the meaning of the law, and it is needless tb 
say that street cars cannot lawfully be chained together and used for 
the purpose of carrying passengers in interstate commerce. 

The motion for judgment notwithstanding the verdict is denied. 



In re ROSE. 
(District Court, N. D. Georgia. July 4, 1913.) 

No. 257. 

1. Sales (§ 454*) — Conditionai. Sale — Contract — Necessity of Recokding, 

A contract between E. and H., reciting that, in considération of ex- 
tension of crédit for shoes sold and hereafter to be sold by R. to H., the 
said R. retains the tltle to said shoes, and providing that H. may seil theu* 
at retail, and that R. may at any tlnie enter the premises of H. and take 
ail shoes sold by R., and that H. shall bear any loss by tire, and in the 
event of the return of the shoes shall pay 25 per cent, of the Invoice price. 
as liquidated damages to R., is clearly one of eonditional sale, required 
by the laws of Georgia to be recorded, to be valid as against subséquent 
lienors. 

[Ed. Note.— For other cases, see Sales, Cent. Dig. §§ 1324, 1325, 1333. 
1334 ; Dec. Dig. § 454.*] 

2. Bankruptcy (§ 152*) — Lien of Trustée — Date of Lien. 

The time when one is adjudged a bankrupt, as of which date the trus- 
tée in bankruptcy, by provision of Bankr. Act July 1, 1898, c. 541, § 70, 
30 Stat. 565 (U. S. Comp. St. 1901, p. 3451), takes title, is the date when 
the judgment lien given the trustée, by the amendment of that act by 
Act June 25, 1910, c. 412, 36 Stat. 838, accrues and attaches. 

[Ed. Note. — For other cases, see Bankruptcy, Cent. Dig. § 194; Dec. 
Dig. § 152.*] 

3. Bankruptcy (§ 152*) — Conditional Sales — Bankruptcy of Buybr — 

RiGHTS OF Seller Against Trustée. 

Though a contract of conditional sale to a bankrupt is not recorded 
till the day after the bankruptcy case is flled, the rlghts of the seller 
thereunder may be superior to those of the trustée in bankruptcy under 

*For atber cases see same topic & 9 kumbër In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexe» 
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his lien on the propert.y, dependlng somewhat on tlie lavrs of the state as 
to recording snch contracts. 

[Ed. Note.— For other cases, see Bankruptcy, Cent. Dlg. § 194 ; Dec. Dig. 
§ 152.*] 

In the matter of Harry Rose, bankrupt. On intervention of Rice 
& Hutchins. Heard on certificate of the référée. Referred back to 
référée. 

Green & Michael and S. C. Upson, ail of Athens, Ga., for interven- 
ers. 

Smith, Hammond & Smith, of Atlanta, Ga., for trustée. 

NEWMAN, District Judge. This case comes before the court on 
certificate of the référée. Rice & Hutchins filed an intervention in 
the bankruptcy proceeding of Harry Rose, asking to reclaim certain 
shoes which had gone from their wholesale store in Atlanta into cer- 
tain stores operated by Harry Rose at Elberton, Ga., Calhoun Falls, 
S. C, and Seneca, S. C. The interveners claim that the goods were 
put in thèse stores on consignment. 

The paper drawn up between Rice & Hutchins and the bankrupt is 
as follows : 
"Geoi'gia, Fulton County: 

"This contract, made this the 14th day of March, 1911, between Rice & 
Hutchins, of said statc^ and county, and Harry lîose, of Elbert couoty, said 
stato, wltnesseth : That in considération of an extension of crédit for .shoes 
sold and hereafter to be sold by Rice & Hutchins to said Harry Rose, the said 
Rice & Hutchins hereby retain the title to ail shoes now and hereafter sold 
to said Harry Rose, and hereby agrée that said Harry Rose niay sell any 
and ail of said shoes at retail to boua flde retail custoniers; but it is agreed 
that no sale in bulk shall be made, and that said Rice & Hutchins may at 
any tlme enter the promises of said Harry Rose, and take possession of ail 
shoes sold by them, either with or wlthout process of law. It is further 
agreed that said Harry Rose shall bear any loss occasioned by are, or loss or 
damage, and that, in the event of the return of said shoes, said Harry Rose 
shall pay 25 per cent, of the invoice price, as liquidated damages to said Rice 
& Hutchins. Witness my hand and seal." 

The trustée for the bankrupt denied that the sales made under this 
paper were consignments, as claimed by the intervening tirm, Rice & 
Hutchins, but that they were conditional sales, covered by a contract 
not recorded in Georgia at ail, and not recorded in South Carolina 
until the day after the bankruptcy case was filed. 

On the hearing before the référée he held that the goods could not 
be reclaimed. His opinion on the subject is as follows: 

"This case really turns on a question of law, but in order to make a com- 
plète flnding of faet as well as law, I hold that suffleient proof was adduced 
by the intervener to show to niy satisfaction that shoes belonging to this 
créditer (should the contract hâve been one of consignment) were identifled 
and set apart in the three stores of the bankrupt by a salesman of the créd- 
iter, to the amount of !t;82;{.00, to-wit: 

At Elberton, Ga., store $.308 40 

At Calhoun Falls, S. C 190 50 

At Seneca, S. C, store 324 10 

Total $823 00 

*For other cases see same topic & § numbeu in Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"The parties htid an attorney to draw tlielr contract, and it is the founda- 
tion of the clalm on whù'h this réclamation is brought. It is contended now 
that this contract is anibiguous, and that it is lucoiniJlete, and does not fuUy 
set f orth ail the terms of the agreement ; but I do not think that it is either 
incomplète nor amblguous. It was, to my ttilnd, a sale of the shoes, with ré- 
tention of tltle thereto until paid. The paper was not reeorded at ail In 
Georgia, and not reeorded in South Carollna until the day after bankruptcy 
case was flled. 

"That the créditer considered the instrument as one of conditional sale is 
evldenced clearly by haviug same probated and reeorded in South Carolina, 
though too late to make it valld as agaiiist the trustee's tltle, which vested as 
of the date of the flling of the involuntary bankruptcy pétition, a day pre- 
vious to the proper recordation in South Carolina. Having held that the in- 
strument is a paper evidencing that the shoes were sold on a conditional bill 
of sale, and that the same was not reeorded, it follows that the trustee's ciaim 
is superior to that of the iutervener. 

"Ilis honor, the judge of this District Court, lias in a récent case of In re 
Farmers' Supply Co., 196 Fed. 990, 28 Am. Bankr. Rep. 535, ruled ou a case 
involving the same point as in the instant case, and hls décision was that, un- 
der the amendment of 1910 to section 47 of the Bankrupt Act, the trustee's 
tltle to goods sold under a conditional sale, and not reeorded as provided by 
tlie Georgia statute, was superior to the lien of the vendor. 

"It is accordingly ordered that the pétition of liice & Hutchins, Atlanta, Ga., 
to reclaim the shoes in question, be denied. It Is further ordered that the 
claim of Eice & Hutchins be allowed as an unsecured debt for purpose of re- 
ceiviog dividends in the sum of $823." 

[1] There was a prayer in the pétition flled by the interveners stat- 
ing that the contract as drawn between the intervener and Rose did 
not State the true intent of the parties, that the intention was to make 
it a paper providing for a consignaient of goods merely, by Rice & 
Hutchins to Rose. The référée did not see his way to reform the con- 
tract, and I am not aware that a référée in bankruptcy has any power 
to reform a written contract. He might hâve the power, if he thought 
the évidence showed that it was the real intent of the parties that a 
consignment was to take place, to so hold under certain circumstances, 
but this does not appear to me to be such a case. That this is a con- 
tract of conditional sale by this firm is clear and unmistakable. 

[2] Such being the case, it is necessary under the laws of Georgia 
that it should be reeorded to be valid as against subséquent lienors. Un- 
der the amendment to the Bankruptcy Act of June 25, 1910, trustées 
in bankruptcy are given a lien, but it is an open question as to whether 
the date of this lien should be considered as of the time of the insti- 
tution of the bankruptcy proceedings or the time of the adjudication. 

As to the case in Georgia, however, the paper is not reeorded at ail, 
and the référée says that it will be seen that it was not reeorded in 
South Carolina until the day after the bankruptcy case was filed. By 
section 70 of the Bankruptcy Act, the title of the trustée to the prop- 
erty of the bankrupt is as of the date he was adjudged a bankrupt. 
So, taking this provision of section 70 of the original act as to the 
time when title vests in the trustée, it would seem that this judgment 
lien given the trustée by the amendment of June 25, 1910, would ac- 
crue and attach as of the date the trustée takes title under the original 
act, 

[3] It may be, therefore, that the record of this conditional sale m 
South Carolina antedated the rights of the trustée so far as the judg- 
20G F.— 63 
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ment lien is concerned, depending somewhat upon the record statutes 
of South Carolina concerning the record of sucli papers. Clearly, then, 
according to the referee's report, as I understand it, as to the property 
in Georgia (that is, in the store at Elberton), the trustee's rights are 
superior to the rights of Rice & Hutchins, while in South Carohna it 
may be différent, depending upon the laws of South Carohna. 

The matter is referred back to the référée for further considération 
and disposition as to the South Carohna property. 



.1. ELAVOOD LEE CO. v. GRACE HOSPITAL. 

(District Court, D. Massachusetts. July 18, 1913.) 

No. 247 (C. C. 840). 

1. Courts (§ 264*)— Jurisdiction of Fedkbal Courts — Anoillary Proceed- 

ING. 

Independently of diverse citizeiisliip, amount iiivolved, or fédéral ques- 
tion, a fédéral conrt lias jurisdiction of a proceeding by its receiver to 
coUect a claim ; the proceeding lieiiig anciliary. 

[Ed. Note. — For otlier cases, see Courts, Cent. Dig. § 801; Dec. Dig. § 
264.*] 

2. Courts (§ 505*) — Jubisdiction of Fédéral Courts — Claim Against Dece- 

dent's Estate. 

A fédéral court has jurisdiction to adjudicate a claim against executors 
for a legacy of a deflnite aniouut, which they hâve refused to pay, not- 
withstandlng adnùnistration of the estate is proceeding In a probate 
court. 

TEd. Note.— For otlier cases, see Courts, Cent. Dig. § 1410 ; Dec. Dig. § 
505.*] 

3. Executors and Administrators (§ 314*) — Action for Legacy — Ground 

FOK Dismissal. 

ïhat the assets of a decedent's estate, administration of which is pro- 
ceeding in a probate court, are insufflcient to pay ail legacies in f idl, af- 
fords no reasoii for a fédéral court dismissing or declinlng to proceed on 
a pétition against the executors on a claim for a legacy which they hâve 
refused to pay, where the aiuount available for legacies has beeu ascer- 
talned, though this may be available as part of the défense. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. i§ 1274-1297; Dec. Dig. § 314.*] 

4. Executors and Administrators (§ 314*) — Action for Legacy — Parties. 

Where the amount available for legacies has been ascertained, the fact 
that the assets of a decedent's estate, administration of which is pro- 
ceeding in a probate court, are insufflcient to pay ail legacies in full, 
does not recpiire the other legatees to be niade parties to a proceeding 
in a fédéral court against the executors for a legacy which they hâve 
refused to pay. 

[Ed. Note. — For other cases, see Executors and Administrators, Cent. 
Dig. §§ 1274-1297; Dec. Dig. § 314.*] 

In Equity. Bih by the J. Edward Lee Company against the Grâce 
Hospital. On motion to dismiss, and plea in abatement of receivers' 
pétition, filed September 3, 1912, against executors of will of Annie 
Preston Lincoln and others. Motion denied, and plea overruled 

•For other cases see same topic & § numbeb in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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Adams & Blinn, of Boston, Mass., for complainant. 
Frank W. Knowlton, of Boston, Mass., for défendant. 
Stimson, Stockton, Livermore & Palmer, of Boston, Mass., for Edvv. 
Friebe, Abbey F. Friebe and the State Street Trust Co. 
H. C. DunJDar, of Boston, Mass., for Jacob Snyder. 
James M. Swift, Atty. Gen. of Massachusetts, pro se. 

DODGE, Circuit Judge. In this case receivers were appointed 
March 24, 1911, upon a creditors' bill, and were authorized to take 
possession of the respondent's property, conduct its business until 
the further order of the court, and collect its assets. The bill prayed 
for the application of its assets, under the direction of the court, to 
the payment of its debts. 

On September 3, 1912, the receivers filed the pétition above referred 
to under authority from the court. Their pétition allèges that among 
the respondent's assets is a claim to a legacy of $25,000 under the 
will of Annie Preston Lincoln, late of Boston, and that the executors 
hâve paid over to them $10,000 on account of said legacy, but refuse 
to pay over the remainder without security to hold them harmless, and 
question their right to the remainder. Alleging, further, that the 
amount is needed for the administration of the respondent's assets as 
directed by the court, they ask the court to decree that they are now 
entitled to the remainder, and order the executors to pay it over to 
them forthwith. The executors bave moved to dismiss the pétition, 
for the reason: 

"That the probate court for the county of Suffolk, commonwealth of Massa- 
chusetts, actiiig under a pétition for the probating of the will of said Annie 
Preston Lincoln, flled May 10, 1910, and allowed May 26, 1910, has already 
taken jurisdlction of the will and estate of said Annie Preston Lincoln and 
of the payment of the bequests thereunder, and the settlemeut of the estate 
in that court is still pending." 

They bave also filed a so-called "plea in abatement" to the pétition, 

in which they allège that : 

"The estate of Annie Preston Lincoln has been and is insufflcient to pay in 
full ail legatees under said will, and that, therefore, every such legatee is a 
party in interest to this proceeding, and should hâve been ma de a party re- 
spondent thereto." 

[1] The questions thus raised hâve been submitted upon facts 
agreed by the parties. There can be no question as to the jurisdlction 
of the court, independently of diverse citizenship, amount involved, 
or fédéral question; the proceeding against the executors being an- 
cillary to the suit in which it is brought. The executors, indeed, bave 
not properly questioned the jurisdiction. Their motion to dismiss 
represents only that the court should not take jurisdiction; and, al- 
though it is said in the agreed statement of facts that they hâve ap- 
peared specially, this statement is not borne out by the records, which 
contain a gênerai appearance on their behalf without réservation. 

[2] While the court might, in its discrétion, décline jurisdiction, the 
motion to dismiss sets f orth no sufficient reason for doing so. The . 
fact that the will has been proved and administration of the estate is 
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proceeding in tlie probate court is no objection to the jurisdiction of 
this court over a claim against the executors for a legacy of definite 
amount which they hâve refused to pay. While this court has no juris- 
diction to détermine matters purely of administration, it may adjudi- 
cate the claim against the estate. Waterman v. Canal &c. Co., 215 U. 
S. 33, 45, 30 Sup. Ct. 10, 54 h. Ed. 80; Northrup v. Browne (C. C. 
A.) 204 Ked. 224, 229, 230. The pétition does not ask or require the 
court to interfère with the probate administration of the estate or the 
settlement of the executors' probate accounts. 

[3] As to the "plea in abatement," the agreed statement of facts 
sets forth that the assets of the estate are insufficient to pay ail leg- 
acies in full, after payment of debts and administration charges. But 
it sets forth, also, that the amount available for legacies has been 
ascertained, and the computation of the amount payable upon them, 
pro rata, may easily be made. Thèse facts afford no reason for dis- 
missing the pétition, or declining to proceed upon it, though they may 
be available to the executors as part of their défense. 

[4] Nor do thèse facts require the joinder, as parties, of ail other 
legatees named in the will. "But where a legatee sues for a speciiic 
legacy, or for a sum certain on the face of the will, it is not in gên- 
erai necessary that other legatees should be made parties." Story, J., 
in West v. Randall et al, 2 Mason, 181, 192, Fed. Cas. No. 17,424. 
See, also, Glover v. Patten, 165 U. S. 394, 402, 403, 17 Sup. Ct. 411, 
41 L. Ed. 760. 

The motion to dismiss is denied, and the plea overruled. 



THE A. H. CHAMBERLAIN. 
(District Court, E. D. New Yorli:. July 25, 1913.) 

1. Seamen (§ 27*) — Lien fob Wages — "Canal Boat" — Construction of Stat- 

UTE. 

Rev. St. 4251 [V. S. Comp. St. 1901, p. 2929). wliich providps that "no 
eaiinl boat vvltliout iiiasts or steam power, wliicli is requlred to be regis- 
tered or llcensed or eurolled aiid liueiiRed," s^liall le siibject to <i iiiaritliue 
lien for wages, applies to any boat witliout masts or steam power, whicli 
is used as a canal boat on cauals and rivers, and required to be regls- 
tered, wliether architecturally a "canal boat" or a scow. 

[Ed. Note. — For other cases, see Seamen, Cent. Dig. §§ 4, 141, 157-169; 
Dec. Dig. § 27.» 

For other définitions, see Words and Phrases, vol. 1, p. 948.] 

2. Seamen (S 27*) — Lien fok Wages — "Master." 

A captaiu of a scow, having no seamen iiuder him, and who does the 
work of a deckhand, and does not bave the right to coutrol the ves- 
sel's movements or employment, and collects frelglit only by spécial di- 
rection of the owuer, is not a "master," and as a gênerai proposition is 
entitled to a lien for wages, 

[Ed. Note.— For other cases, see Seamen, Cent. Dig. §§ 4 141, 157-1G9; 
Dec. Dig. § 27.* 

For other définitions, see Words and Phrases, vol. 5, pp. 440,'3, 4404.] 

In Admiralty. Sui by Albert H. Doty against the scow A. H. 
X;!hamberlain and Michael K Neville as owner. Decree for libelant. 



r 
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Silas B. Axtel!, of New York City, for libelant. 
Avery F. Cushman, of New York City, for claimants. 

CIIATFIELD, District Judge. The libelant was employed by the 
agent of the owner of the scow A. H. Chamberlain, at the rate, as he 
allc!i.es, of $40 per month. Ail his transactions were with Michael K. 
Nevllle, the agent, and payments of wages hâve been made by Mr. 
Neville on behalf of his wife. Since January, 1910, the libelant has 
kept a record, in which he has entered month by month the amount of 
payments to him, and thèse show a balance in his favor of $385.65 up 
to\he month of July, 1912. During this period only January, 1912, 
shows receipts by the libelant for the full amount of $40 claimed by 
him. 

During the month of March, 1912, certain checks for his wages were 
given to'him, each containing the statement "in full to date for serv- 
ices," and are indorsed by the libelant. The answer dénies the right 
of a scow captain to obtain a lien for wages, and allèges that the rate 
of employment was for $30 and $35 per month, but was never at the 
rate of $40. 

[1] The claimant on the trial also charged that the Chamberlain 
was not a boat subject to a maritime lien. It is alleged that she is in 
fact a canal boat, and that under section 4251, R. S. (Act July 20, 
1846, c. 60, 9 Stat. 38 [U. S. Comp. St. 1901, p. 2929]), she may not 
be libeled for wages. 

It appears that the Chamberlain is a square-built scow without mo- 
tive power or masts, and that she has been used both in the canals and 
in waters around New York, going as far as New Haven and through 
the vSound, up the Hudson, and through the canals and rivers to Phil- 
adelphia. The fact that she is used like a "canal boat" does not make 
lier a "canal boat" from the standpoint of ship's architecture, as the 
word conveys a definite meaning which has attached to boats of a 
particular shape, and which are distinguishable from scows, even if 
both carry cargo in similar waters and are drawn by similar motive 
power. 

But when we consider the statute, it is apparent that its use of the 
words "canal boat" is intended to mean a cargo boat of the sort de- 
scribed, used or to be used on the rivers or the canals during the voy- 
age or service under considération, and would include ail boats used 
as cargo carriers and towed as "canal boats" through the canals and 
rivers. The statute adds to the words "canal boat" "without masts or 
steam power, which is required to be registered, licensed, or enrolled 
and licensed." A scow-built boat, operating the canals for the same 
use as a canal boat, would hâve to be registered, and would be (for 
ail purposes covered by the statute) treated as a canal boat. Any rea- 
son (arising from the relationship of the owners or other parties to a 
boat) for exempting it from liens for wages would apply to any boat 
capable of registry and use as a canal boat ; and the section would 
therefore seem both in language and purpose to apply to such a boat 
as the Chamberlain, if liable to registry and use upon voyages through 
the canals during a large part of the period in which the libelant' s 
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claim for wages lias accrued. The Chamberlain bas actually been in 
tbe service of carrying cargo through the canals of this state and 
other States, and it is difficult to see how he could support bis claim 
for a gênerai lien for services rendered wbile the boat was in fact a 
"canal boat" under tbe statute. On the other hand, if she was not 
registered or used as a canal boat, sbe would not be subject to the 
provisions of this statute wben on a trip up tbe Sound or around tbe 
barbor. The William L. Norman (D. C.) 49 Fed. 285. 

Tbe libelant signed bimself as captain, receipted bills of lading, and 
generally acted as the owner's représentative in whatever was neces- 
sary to be done upon the scovi''s trips. In some instances he accepted 
freight money and applied it to bis wages account. In otber respects 
be was but a mère deckhand, and in fact during the greater part of 
the time was the only person employed upon the scow for everytbing 
which bad to be done. Such a man would not be a master, and it 
would seem could bave a lien for wages, as a gênerai proposition. 

In Willard v. Dorr, Fed. Cas. 17,679 (1822), it was beld that, since 
at common law a master bad no lien upon a sbip for wages, no sucb 
lien could be recognized in the admiralty courts of this country, and 
tbe reason for this bas been placed upon tbe ground that tbe master is 
tbe représentative of tbe owner, and therefore cannot impress a lien 
upon funds in bis own control, or that be bas made a personal con- 
tract with tbe owner which is not dépendent upon the security of tbe 
boat, and that his biring of tbe otber members of tbe crevi' upon tbe 
boat gives tbem a différent status than his own. The Orléans v. 
Pbcebus, 11 Pet. 175, 9 L. Ed. 677; Tbe Carrier Dove, 97 Fed. 111, 
38 C. C. A. 73. 

[2] Section 4612, R. S. (U. S. Comp. St. 1901, p. 3120), defines a 
master to be "every person baving command of a vessel of a citizen 
of tbe United States," while "seamen" are "persons employed to serve 
in any capacity on board the same." Thèse définitions are for the 
purposes of "title 53" relating to "Mercbant Seamen." Eut by analogy 
a boat baving no "seamen" required to sign for tbe voyage, and hence 
baving no master, would still be the subject of a maritime lien by a 
wage-earner working tbereon, unless the boat be a canal boat or local 
craft not subject to admiralty jurisdiction. Orléans v. Phœbus, 36 
U.S. (11 Pet.) 182, 9 L. Ed. 677. 

But the captain of a scow or barge, wbo does the work of a deck- 
hand, and does not bave tbe rigbt to control tbe vessel's movements 
nor employment, and can act only as agent, in the sensé that any 
sailor might act under spécifie direction of his captain, is not a master, 
and does come within the provisions of tbe section. 

Doty seems to bave contracted personally with the owner's agent. 
But Doty did not represent tbe owner in sucb a way as to indicate that 
his services were rendered to tbe individual rather than to the boat. 
Wbile, therefore, it will be beld that he might acquire a lien, consid- 
érable question arises from tbe fact that be did notbing to enforce 
this lien, nor to establisb it, for several years, and that during a con- 
sidérable part of tbe time the boat appears to bave been a canal boat 
within the meaning of section 4251, R. S. 
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There is no satisfactory testimony to contradict Doty's claim that 
his wages were $40 per month, and his use of the three checks given, 
with the words written in "in full to date for services," will not es- 
top him from showing that a balance is in fact due; but he can re- 
cover only for services when the boat was not in fact a "canal boat," 
under section 4251. 

This may be disposed of on the référence, which will be ordered. 



UNITED STATES v. SPOKANE MILL CO. 
(District Court, E. D. Waishington, N. D. May 8, 1913.) 

No. 88. 

1. Abatement and Eevivai, (§ 39*)— DisiiissAL — Eeinstatement Aftek Dis- 

solution OF Coeporation. 

An action against a corporation, which has been dismissed for want 
of prosecution, with leave to move to reinstate, will not be reinstated, 
wheve it appears that the corporation has been dissolved by opération 
of the State law under which it was created. 

fEd. Note. — For other caset, Bce A.Lf.tement and Eevivai, Cent. Dig. §§ 
194-204; Dec. Dig. § 39.*] 

2. CoLiRTs (§ 366*) — United States Court — Décision of State Couet as Au- 

TIIORITY — COEPOEATE EiGIITS. 

The eiïect of the failure of a corporation to pay the annual lleense fee 
required by the state statute Is a question of local law, npon which the 
décision of the state court is final. 

[Ed. Note.— For other cases, see Courts, Cent. Dig. §§ 954-957, 960-968 ; 
Dec. Dig. § 366.*] 

3. Abatement and Bevival (§ 39*) — Dissolution of Coepoeation. 

The dissolution of a corporation abates an action pending against it 
at the tlme of its dissolution, in the absence of a spécial statute to the 
contrary. 

[Ed. Note. — For other cases, see Abatement and Eevivai, Cent Dig. §§ 
194-204; Dec. Dig. § 39.*] 

Action by the United States against the Spokane Mil! Company, a 
corporation. On motion of the United States for reinstatement of the 
action, which had been dismissed for want of prosecution. Motion 
denied. 

Oscar Gain, U. S. Atty., of Spokane, Wash. 

RUDKIN, District Judge. The présent action was commenced on 
the 13th day of May, 1892, almost 21 years ago, to recover the value 
of certain timber removed from the public domain. The appearance 
docket shows that certain proceedings were had in the action during 
the years 1892 and 1893, but no further steps were taken until the 5th 
day of April, 1898, when a motion for a continuance was filed, by 
which party does not appear, as the motion itself is not among the 
files. The case was then permitted to lie dormant until the 8th day 
of October, 1912, when it was dismissed by the court, of its own mo- 

*For other cases see same topic & 'i numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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tion, for want of prosecution, with leave to move to reinstate within 
60 days. 

[1] A motion to reinstate lias been interposée], and under ordinary 
circumstances the motion would be granted ; but the attorney for the 
gpvernment admits that the défendant corporation was dissolved by 
opération of the laws of the state of Washington several years ago 
for failure to pay its annual license fee, and in the face of this admis- 
sion it would be an idle formality to reinstate tlie case, only to dismiss 
it upon another ground. 

[2, 3] In Hawley v. Bonanza Queen Mining Co., 61 Wash. 90, 111 
Pac. 1073, the court held that a corporation organized under the laws 
of this state was dissolved by opération of law for failure to pay its 
annual license fee for a period of two years, or to apply for reinstate- 
ment within the time prescribed by law thereafter, and that such dis- 
solution during the pendency of an action abated the action by mère 
opération of law. The proposition that a corjjoration is dissolved by 
opération of law for failure to pay its annual license fee présents a 
mère question of local law, upon which the décision of the highest 
court of the state is final, and the proposition that the dissolution of 
the corporation abates an action pending against it is fully supported 
by the décisions of the Suprême Court of the United States. 

In Nationaj Bank v. Colby, 88 U. S. (21 Wall.) 609, 22 h. Ed. 687, 
Mr. Justice Field said : 

"With the forfeiture of Its rishts, privilèges, and franchises the corporation 
was necessarily dissolved, as tbe deeree adjudged. Its existence as a légal 
entity was thereupon endod ; it was then a defiiuet institution, and judgnK.ut 
could no more be rendered against it in a suit ])reviously commenced than 
.ludgnient could be rendered against a dead man, dying pendente lite. Tbis is 
the rule with respect to ail corporations whose charter existence has corne 
to an end, either by laiise of tinie or deeree of forfeiture, unless by statute 
pending suits be allowed to proceed to .ludgment notwithstanding such dis- 
solution. The prolongation of the corporate life for this spécifie purpose as 
uiuch requires spécial législative enactment as does the original création of 
the corporation. Xo such euactnient is fouud in the act of Congress autlioriz- 
ing the création of national Isaiiks and prescribiiig their powers, nor is there 
any provision elsewhere that we are aware of whicli would prevent the dis- 
solution of a corporation from workiug the abatement of a suit pending 
against it at the tliue. 'I cannot distinguisli,' says Story, in Greeley v. Smith, 
3 Story, 658 [Fed. Cas. No. 5,748], 'between the case of a corporation and the 
case of a prlvate person dyiug pendente lite. In the latter case the suit is 
abated at law, unless it is capable of being revived by the enactment of some 
statute, as is the ca.se as to suits pending in the courts of the United State.s, 
when, if the riglit of action survives, the personal représentative of the de- 
ceased party may appear and prosecute or defeud the suit. No such provision 
exista as to eoriiorations, nor, indeed, could exist without reviving the corpo- 
ration pro hac vice, and therefore any suit pending against it at its death 
abates by mère opération of law.' " 

For the foregoing reasons, the motion to reinstate is denied, and a 
final order of dismissal will be entered. 
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GOLD SMITH SILVER CO. v. SAVAGE. 

(District Court, D. Maine. August 23, 1913.) 

No. 703. 

Trade-Maeks and Tbade-Names (§ 95*) — Infringement and Unfair Compé- 
tition — Preliminary Injunction. 

A preliminarj' Injunctioii, before tlie aiiswer is filed and t!ie issues 
made up, in a suit for infringeuient of a trade-nanie aud unfair compé- 
tition, should not be granted, eoiuplainant's riglits not being free from 
doubt, and tliere being a sliarp contention on ail tlie points presented, 
especially in view of the new equity rules, enabling parties to obtain a 
speedy liearing. 

[Ed. Note. — For otlier cases, see Trade-Marlis and Trade-Nauies, Cent. 
Dig. § 108 ; Dec. Dig. § 95.*] 

In Equity. Suit by the Goldsmith Silver Company against Llewellyn 
W. Savage. In the matter of complainant's motion for a temporary 
injunction. Motion denied. 

Harry C. Silver, of Boston, Mass., and Maurice E. Rosen, of Port- 
land, Me., for complainant. 

Frank Fellovvs, of Portland, Me., and P. B. Gardner, of Bangor, 
Me., for défendant. 

HALE, District Judge. In its bill the complainant shows: That 
it and its assignors since 1886 hâve been the manufacturers of a five- 
cent cigar, called the "108," the trade-mark or trade-name of which 
was given it for the reason that complainant's first place of business 
was 108 State street, Boston. This name has been used continuously, 
and is now used, in connection with this cigar, a five-inch cigar, Lon- 
dres shape, with a Connecticut seed wrapper, known as a block cigar. 
On it appear the letters "G. S. & Co'., Boston, Mass., 108." 

For a number of years the défendant has been engaged in the sale 
of cigars in Maine, especially in the sale of a so-called "208" cigar ; 
the sales being for the most part in Penobscot, Washington, and Aroos- 
took counties. That defendant's cigar is also a iive-cent cigar, and 
a five-inch cigar, Londres shape. It also has a Connecticut seed 
wrapper, bears no branding, and the only différence between the two 
cigars, aside from the branding, is that the cigar made by the complain- 
ant is of clear Havana, scrap filling, made from clippings from ten- 
cent cigars, while the defendant's cigar is a so-called long fîller, but of 
much inferior tobacco. That it is impossible to distinguish the différ- 
ence between the two cigars, except by cutting them open, and then 
finding that one is a long filler and the other a short filler. Three or 
four years ago the complainant discovered the use by the défendant 
of the trade-mark "208," and immediately wrote to the défendant, 
notifying him that it was an infringement, and afterwards wrote again. 
Later ît appeared to the complainant that the 208 cigar was taken off 
the market; and nothing further was done until recently, when com- 
plainant discovered that cigar 208 was again on the market. After 
bringing the matter to the attention of the défendant, this bill in equity 

•For other cases see same toplc & § numbee in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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was brought. Complainant enjoys a large sale of his 108 cigar 
in the section where the 208 cigars are sold. The complainant makes 
the above allégations, and says that thèse facts vvere known to the 
défendant; he having been engaged in the cigar business for many 
years. 

The bill sets up infringement of the trade-mark, and unfair compé- 
tition. The complainant now asks for a temporary injunction. Many 
affidavits and exhibits are brought before me. 

Without commenting in détail upon the proofs, it is sufficient to say 
that complainant bas not shown a case sufficiently strong to satisfy me 
that a temporary injunction should be granted. The learned counsel 
for the complainant urges that its trade is suffering near Bangor, and 
in the eastern portion of the state, from this alleged infringement, 
and from defendant's unfair compétition. The testimony is, however, 
conflicting. The labels which are found upon the cigar boxes of the 
défendant are entirely différent from those of the complainant's. 
There are no such resemblances as hâve been found vital in the Daoust 
Case, 206 Fed. 434, in which an opinion bas just been handed down 
by the Court of Appeals in this circuit. 

On the question of unfair compétition, the complainant's proofs do 
not satisfy me that there is such similarity in the tvvo cigars, or of the 
two boxes, as would induce ordinary purchasers to accept the defend- 
ant's goods in place of complainant's. 

Before an answer is fîled and the issues made up, the granting of 
a preliminary injunction is a matter resting in the discrétion of the 
court. Such injunction ought not to be granted unless the injury is 
pressing, delay dangerous, and the complainant's rights are made en- 
tirely free from doubt. Foster's Fédéral Practice (4th Ed.) § 233 ; 
Irwin V. Dixon, 9 How. 10, 13, 13 L,. Ed. 25 ; Van Camp Packing Co. 
V. Cruikshanks Bros. Co., 90 Fed. 814, 33 C. C. A. 280. 

In the case at bar, complainant's rights are not free from doubt. 
There is a sharp contention on ail the points presented before me. The 
bill shows the likelihood of other contentions when the issues are made 
up. The new equity rules enable parties to obtain a speedy hearing. 
In exceptional cases, where promptness of action is required, rules 
47 (198 Fed. xxxi, 115 C. C. A. xxxi), 54 (198 Fed. xxxiii, 115 C. C. 
A. xxxiii), and 56 (198 Fed. xxxiv, 115 C. C. A. xxxiv) may be in- 
voked, to promote dispatch. With thèse rules now available, a court 
should be especially careful not to cumber a case with temporary in- 
junctions or restraining orders before the issues are presented, so that 
the case can be fully and fînally disposed of. 

Motion for a temporary injunction is denied. 
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EEYXOLDg V. GEEAT NORTHERN RY. CO. 

(District Court, E. D. Wasbiiigton, N. D Jauuary 4, 1913.) 

No. 1,347. 

Infants (§ 116*) — ^Actions— Costs— Guardian Ad Litem. 

In the absence of statute, to the contrary, thfi guardian ad litcm of an 
Inïant plaintlff is personally llable for costs, while such a guardian of an 
infant défendant is not. 

[Ed. Note.— For other cases, see Infants, Cent. Dig. §§ 333-336; Dec. 
Dig. § iie.*j 

At Law. Action by Gail Hamilton Reynolds, by his guardian ad 
litem, Robert Fairley, against the Great Northern Railway Company. 
On motion to modify judgment. Denied. 

H. M. Stephens and Kenneth Durham, both of Spokane, Wash., 
for plaintiff. 

Charles S. Albert, Thomas Balmer, and Edwin C. Matthias, ail of 
Spokane, Wash., for défendant. 

RUDKIN, District Judge. This is a motion to modify a judgment. 
The sole question presented by the motion is the personal liability of 
a guardian ad litem of an unsuccessful infant plaintiff for costs. 

Section 488, 1 Rem. & Bal. Code of Washington, provides as fol- 
lows : 

"Wben costs are adjudged against an infant plaintiff, the guardian or per- 
son by whom he appeared in the action shall be responslble therefor, and pay- 
ment may be enforced by exécution." 

The défendant contends that this statute is made applicable to ac- 
tions and proceedings in the fédéral court by section 721 of the Re- 
vised Statutes (U. S. Comp. St. 1901, p. 581), wliich provides: 

"The lavvs of the several states, except when the Constitution, treaties, or 
statutes of the United States othervvise require or provide, shall be regarded 
as rules of décision in trials at common law, in the courts of the United States, 
in cases where they apply." 

Whether this case is controUed by the local statute or by the gênerai 
principles of the common law I deem immaterial, for in either case the 
resuit will be the same. The gênerai rule undoubtedly is that the pro- 
chien ami, next friend, or guardian ad litem of an infant plaintiff is 
liable for costs, while the guardian ad litem of an infant défendant is 
not. The reason for this distinction is well stated in Perryman v. 
Burgster, 6 Port. (Ala.) 99 : 

"The true ground of distinction between the prochien ami of an infant 
plaintiff and the guardian of an infant défendant vve take to be this: The 
one voluntarily cornes into court, and makes himself a party of record, while 
the other, without his own ageney, is made such, by the court. This distinc- 
tion does not always hold good, in point of fact, for the guardian ad litem 
sometimes solicits the appointment; yet the court, in some instances, exerts 
a coereive authority, and as in thèse he is not chargeable with costs, for the 
sake of uniformity, he is held not to be llable in any case." 

The rule is thus stated in the Encyclopedia of Pleading and Practice 
and in the Cyclopedia of Law and Procédure : 

•For other cases see same topic & § numbee In Dec. & Am. Dlgs. 1907 to date, & Rep'r Indexes 
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"The matter of costs Is usunlly regulatcd by statute, but It Is Oie .ïpiieral 
rule that, in an action prosecuted by a next t'rlend for an infant, the infant 
is not priniarily liable for cost.s of au unsuccessful suit. Tliese must be borne, 
in the flrst Instance, by the next frieud or guardian ad litein, and tliis very 
liability has frequently been said to be one of the reasous for the appoiiitment 
of a next friend or guardian ad litem." 14 Kncy. of PL and Pr. 1044. 

"The next friend or guardian ad litem of an miKnccessful Infant plaintlff 
is as a gênerai rule liable for costs, especially where the suit was needlessly 
or reeklessly brought for the iiiterest of the infant. The guardiau ad litem 
of an infant défendant is not ordinarily chargeable with costs, unless iii case 
of gross miseonduct on bis part; but it lias been held that a gnardian ad 
litoni, who appeals on bebalf of an Infaut défendant, is liable for the costs 
of appeal, where the judginent is affiriued." 22 Cye. 710. 

The rule thus stated is amply supportée! by the authorities cited. In 
Vance v. Fall, 48 lowa, 364, it was hekl that the next friend of an in- 
fant plaintiff is Hable for costs, in the absence of a statute providing 
otherwise. In the course of the opinion of the court, Rothrock, Chief 
Justice, said : 

"At eomnion law, and by the Statute of Westm. 10, 48, and 2 C. 15, an infant 
cannot sue in bis own uauie, but tUe action niust be brought by bis gunrdian 
or next friend. The Code (section 2505) provides that an action of a nibior 
must be brought by bis guardiau or next friend. This is a simple reeognllion 
of the common-law rule. Tlie rule always has been, and the Code ])rovides, 
that 'costs sliall be recovored by the successful against the losiug ]iarty.' 
Whatover exceptions there may lie to tliis rule need not now be considered. 
Our statute being nierely declaratory of the comniou law, the question pre- 
sented by this appeal must be deterniined by ascertaining the rights of the 
parties, iiidependent of auy statute. It appears that it has almost uniformly 
been held that the next friend of an infant plaintiff is liable for costs, ex- 
cept in those juri.sdictions where .sucli liability is regulated by statute. Schoul- 
ei''s Dom. Relations, 594, and authorities cited in notes; 1 Am. Leaditig Cases, 
325, 329; Bacon's Abridgmout, vol. 3, 153. At cominon law, the next friend 
of an infant plaintiff was not a compétent witness in the action, because of 
his liability for costs. 1 Greenleafs Evidence, §§ 347, 391. Code 1851, § 
1689, provided that the next friend should be responsible for costs. In the 
llevision of 18C0, and in tlie présent Code, there is no sueh express provision. 
It may be said that the repeal of the provision mailing hiin liable indicates 
a législative intent that there should be no such liability. We think, how- 
ever, that, as that provisioii was merely declaratory of the eounnon law, it 
may well be said it was ouiitted because the next friend is liable witbout any 
statutory enactment." 

For the foregoing reasons, I am of opinion that the judgment for 
costs was properly entered against the guardian ad litem, and the mo- 
tion to modify the judgment is accordingly denied. 



In re PAGK. 

(District Court, E. D. Michlgan, S. D. April 14, 1913.) 

Aliens (§ C8*) — Natukalization — Cebtificate of Entey. 

It is not ground for refuslug naturalization to an alien, otherwise quali- 
fled, that the eertiticate of his eutry into the United States, duly made 
by the Department of Commerce and Labor, and flled with bis pétition as 
required by Niituralization Act June 29, 190C, c. 3592, § 4 (2), 34 Stat. 596 
(U. S. Comp. St. Su|ip. 1911, p. 529), was not based on the record of 

•For other cases eee same topic & i numbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexa» 
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his entry, but on information otherwise obtained liy the departnient ; it 
appearlng tliat tln-ougli oversight of the inspector he was net registered. 
[Ed. Xote.^For other cases, see Aliens, Cent. Dig. §§ 13S-145 ; Dec. 
Dig. § 68.*] 

On pétition by Dell Hayes Laverne Page to be admitted a citizen of 
the United States and objections thereto. Pétition granted. 

Bethune Dufïield, of Détroit, Mich., for petitioner. 
Merton A. Sturges, of Chicago, 111., opposed. 

TUTTLE, District Judge. The petitioner was born at Ridgetown, 
Ontario, Canada, on October 7, 1888, and is a citizen of Canada. He 
came to Détroit, Mich., in the United States, on May 15, 1907, Cross- 
ing from Windsor on the ferry, landing at the regular landing for in- 
specting foreigners. His baggage was examined by the inspectors at 
the customhouse, but through ignorance of the law on his part and 
oversight on the part of the émigration inspectors he was not register- 
ed at the émigration office. He has resided hère in Détroit ever since 
that time, and was graduated from the Détroit Collège of Law on 
June 20, 1912. On February 26, 1909, he took out his first papers of 
citizenship before the clerk of the circuit court for the county of 
Wayne, at Détroit, Mich. Thereafter, and for the express and an- 
nounced purpose of securing naturalization papers, he presented him- 
self for examination before the United States inspector at Détroit, and 
made a satisfactory showing that he had resided continuously in the 
city of Détroit, Mich., from May 15, 1907. The inspector at Détroit 
made a report to the Department of Commerce and Labor at Wash- 
ington, which department thereupon issued a certificate showing that 
the petitioner had arrived at Détroit on May 15, 1907, which certifi- 
cate was filed with this pétition. Said certificate had an indorsement 
upon the back thereof showing that it was not based upon registry at 
the time of entry, but was issued as the resuit of an examination sub- 
sequently conducted by the inspector in charge at Détroit, and re- 
afïirms and admits that the petitioner did actually enter on May 15, 1907. 
Said indorsement further states that the pétition was granted solely 
for the purpose of allowing the alien to file a pétition so that the court 
in which such pétition is filed might judicially détermine whether the 
certificate of arrivai required by section 4 of the Naturalization Act 
(Act June 29, 1906, c. 3592, 34 Stat. 596 [U S. Comp. St. Supp. 1911, 
p. 529]) must be made up from the registration prescribed in section 
1 of said act. 

The naturalization officer now objects to the granting of the prayer 
of the pétition on the ground that the petitioner had not complied with 
the requirements of Emigration Act Feb. 20, 1907, c. 1134, 34 Stat. 
898 (U S. Comp. St. Supp. 1911, p. 499), and especially with the re- 
quirements of section 2 of said act, providing for the inspection of 
aliens from Canada, and of rule 12, made in pursuance of said sec- 
tion. An examination of section 44 of said Emigration Act will show 
that section 32 of that act did not take efl^ect until July 1, 1907, and 
was not in force at the time the petitioner entered the United States. 

*For other cases see same topic & § nxjmbek in Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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This certificate îs regular in form upon the face thereof. It compiles 
with ail the requirements of the fourth paragraph of the second sub- 
division of section 4 of the Naturalization Act, which reads as fol- 
lows : 

"At the time of filing liis pétition tliere sliall be filed with the clerk of the 
court a certificate froni tlie Dei)artiiieiit of Commerce and Laljor, if the pe- 
titioner arrivée! in the United States after the passage of this Act, stating 
the date, place, and maniier of liis arrivai in the United States » * * 
which certificate * * * ghall be attached to and niade a part of lus péti- 
tion." 

The indorsement upon the back of the certificate does not afifect the 
genuineness of the signature or the correctness of the infoniiation 
stated in it. This certificate complies with the requirements of the law. 
This ruling of the court cannot in any way work to the détriment of 
the rigid enforcement of the émigration laws by the Department of 
Commerce and Labor. They were not required to issue the certificate ; 
and, having issued it in this case, there is no reason why they must 
do so in a similar case in the future. The Naturalization Act requires 
records of entry to be kept by the Emigration Department. The court 
is of the opinion that they would be warranted in refusing a certificate 
of entry unless such entry was shown by their records. However, that 
question is not before this court at this time. If proceedings are ever 
brought by an alien to compel the issuance of a certificate of entry up- 
on other showing than the records of the émigration ofifice, it will be 
time enough for the court to pass upon that question. When the 
Department of Commerce and Labor see fit to issue a certificate show- 
ing the entry of an alien, they ought not to be heard to say in opposi- 
tion to the admission of the alien to citizenship that, while the certifi- 
cate is genuine and states the truth, the court ought not to give any 
weight to it because the officiai issuing it did not bave proper proof 
before him. 

The petitioner will therefore be admitted to citizenship on taking 
the proper oath at the next regular naturalization hearing in this court. 



STAEKE V. HOEENING. 

(District Court, E. D. Michigan, S. D. April 14, 1913.^ 

No. 5,582. 

lÎEMovAL OF Causes (§ 75*) — Jurisdiction of Fédéral Court — Amoukt in 

CONTROVEKSY. 

Where, in an attachment suit begun in a state court, the défendant 
has not been served nor entered a gênerai appearance, but appeared 
specially and flled a pétition for renioval, the amouut in controversy, for 
the purpose of determining the jurisdiction of the fédéral court ou a mo- 
tion to remand, is limited to the iudebtedness elaimed in tlie affldavit for 
attachment, which is the fuU amount for which the court eould render 
Judgment, in the absence of Personal jurisdiction over the défendant. 

[Ed. Note. — P"or other cases, see Itemoval of Causes, Cent. Dig. § 132; 
Dec. Dig. i 75.* I 

*For other cases see same topic & § kumber In Dec. & Am. Digs. 1907 to date, & Rep'r Indexes 
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At Law. Action by Edmond Starke against Otto Hoerning. On 
motion to remand to state court. Motion granted. 

Race & Haass, of Détroit, Mich. (Howard Streeter, of Détroit, 
Mich., of counsel), for plaintifï. 

Richard G. Kircliner, of Détroit, Midi., for défendant. 

TUTTLE, District Judge. Plaintiff began this suit in the state 
court by attachment. The afïîdavit therefor allèges an indebtedness 
of $2,555.80. The writ of attachment claimed damages net exceeding 
$3,000. The déclaration was on the common counts only. The ad 
damnum was in the sum of $5,000. At the time the défendant filed 
his pétition for removal of the cause to this court, there had been no 
Personal service of process or other paper upon défendant. The de- 
fendant had not appeared generally. His default had not been entered. 
The plaintiiï has made a motion to remand the case to the state court, 
contending that the amount in controversy does not exceed $3,000. 

It is the contention of the défendant that, for the purpose of deter- 
mining the amount in controversy, the court is bound by the amount 
claimed in plaintiff's déclaration. The court is of the opinion that the 
question of jurisdiction must be determined upon the présent status of 
the case. At the présent time judgment could not be rendered, for 
want of an appearance and plea, in a sum exceeding that sworn to in 
the affidavit, viz., $2,555.80. Rose v. Palmer, 74 Mich. 332, 41 N. W. 
1080. That sum is not sufficient to give this court jurisdiction on re- 
moval proceedings. 

This court is also of the opinion that no larger sum can be recovered 
in a suit than the amount claimed in the writ. In this case the writ 
claims damages not exceeding $3,000, while the statute provides that, 
in order to give this court jurisdiction, the amount involved must be 
more than $3,000. 

For the reasons already assigned, the pétition to remand must be 
granted. 



End 01' Cases in Vol. 206 



